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**I  hold  every  man  a  debtor  to  his  profession;  from  the 
whichf  (u  men  of  course  do  seek  to  receive  countenance  and 
profit,  so  ought  they  of  duty  to  endeavor  themselves,  by  way 
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CHAPTER    III. 


THE   EXTBALATEBAL  BIGHT. 

AnXOLI  L     ImWXDUCTORT. 

il    eztbalilisral   blohtb    ok    thx    osioinal    jjosm    xjkdib 
Patbnts  Issuxd  Pkiob  to  Mat  10, 1872. 
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Btatutss. 
17.   GoNgTEUcnoN  or  Patents  Apfuxd  tob  Puob,  bvt  Isbtjid 

SUBSXQUXNT,  TO  TQ  AOT  OF  1872. 

Y.    I^qal  Qbstaclis  Intxbbuftino  the  Eztralateeal  itiOST. 
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f  5M.  The  ''dip  right''  nnder  lo- 
cal mlea. 

1567.  The   right    to   pnrsae   the 


yein  in  depth,  prior  to 
patent  under  th^  act  of 
Jolj  26,  1666. 

S  568.  Nature  of  estate  in  the  vein 
created  by  grant  of  the 
dip  or  eztralateral  right. 


2664.  Introdvetory.— The  extralimital  rights  of  a 
lode  locator,  other  than  the  right  to  pursue  the  vein  on 
its  downward  course  out  of  and  beyond  his  vertical 
bounding  planes,  are  few  and  comparatively  unimpor- 
tant The  right  to  locate  and  hold  a  millsite  in  connec- 
tion with  a  located  lode  under  the  first  clause  of  section 
twenty-three  hundred  and  thirty-seven  of  the  Revised 
Statutes  may  be  said  to  be  extralimital.  It  is  wholly 
dependent  upon  lode  ownership.    A  loss  of  the  lode 


§  565  INTBODUCTOEY.  938 

location  by  forfeiture  or  abandonment  would  undoubt- 
edly destroy  the  right  to  the  associated  millsite,  unless 
it  had  thereon  a  quartz-mill  or  reduction  works,  when 
an  entry  might  be  made  thereof  under  the  second  clause 
of  that  section. 

But  the  selection  of  a  millsite  is  an  independent  act.^ 
It  is  a  privilege  which  may  or  may  not  be  exercised. 
The  same  may  be  said  of  the  permission  granted  under 
the  various  laws  of  congress  to  cut  timber  for  mining 
purposes  upon  public  lands,  which  is  a  mere  transitory 
privilege,  not  to  be  classified  distinctively  as  a  right.^ 

The  principal  right  which  may  be  exercised  beyond 
the  surface  boundaries  of  a  lode  location  is  that  which 
is  now  commonly  designated  by  the  term  "extralateral. '  * 

In  determining  the  nature  and  extent  of  this  right, 
it  will  be  necessary  to  consider  not  only  the  provisions 
of  the  Revised  Statutes,  but  also  the  act  of  July  26, 
1866.  As  we  have  heretofore  observed,*  to  a  consider- 
able extent  this  act  and  the  titles  predicated  upon  it  are 
brought  into  connection,  and  are  at  least  partly  blended 
with  the  later,  or  present,  legislative  system  and  the 
titles  held  thereunder. 

g  666.  Origin  and  use  of  the  term  "  eztralateral." — 
The  word  *  *  extralateral ' '  does  not  appear  in  any  of  the 
standard  dictionaries.  We  are  indebted  to  Dr.  Ray- 
mond for  its  introduction  into  the  mining  literature 

^  Ante,  S  521. 

'The  privilege  of  catting  timber  from  the  public  lands,  both  mineral 
and  non-mineral,  is  not  confined  to  locators,  or  even  owners,  of  mining 
claims.  Under  regulations  prescribed  by  the  secretary  of  the  interior, 
it  may  be  enjoyed  by  a  large  class  of  people.  It  is  a  subject  not  so 
intimately  associated  with  the  mining  laws  as  to  warrant  any  extended 
treatment  in  the  text.  It  will  be  found  discussed  in  the  appendix,  where 
an  outline  of  the  federal  legislation  and  departmental  regulations  may 
be  consulted. 

^AnU,  §  60, 
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of  the  period.^  Its  etymological  signification  is  obvious. 
Its  application,  to  denote  the  right  to  pursue  a  vein  on 
its  downward  course,  outside  of  and  beyond  vertical 
planes  drawn  through  the  side-lines  of  a  lode  location, 
into  and  underneath  the  surface  of  adjoining  or  con- 
tiguous land,  affords  us  a  simple  and  comprehensive 
term  with  which  to  express  a  somewhat  complex  idea. 
The  phrase  "right  of  lateral  pursuit,'*  employed  by 
Mr.  Willard  Parker  BuUer,^  is  an  equivalent.  Either 
expression,  when  used  in  connection  with  the  federal 
mining  laws,  is  free  from  ambiguity  and  sufficiently 
explicit 

S666.  The  "dip  right"  xmder  local  rules.— The 
"  dip  right  "  of  the  early  miner  was  the  forerunner  of 
the  modem  extralateral  right  Whether,  in  framing 
their  local  regulations  on  this  subject,  the  pioneers  of 
the  west  drew  their  inspiration  from  the  traditions  of 
early  (German  customs,  which  sanctioned  the  inclined 
location,'  received  their  suggestions  from  mining  on 
**  rake  veins  *'  in  Derbyshire,*  or  were  induced  to  pro- 
vide for  following  their  vein  on  its  dip  indefinitely,  on 
the  consideration  that  the  miner  might  obtain  more  that 
was  valuable  by  this  method  than  any  other,  is  not  at 
this  late  day  necessary  to  inquire. 

The  fact  remains  that  ever  since  the  discovery  of  the 
auriferous  quartz  veins  of  California,  the  '  *  dip  right '  * 
in  some  form  has  been  an  all-important  attribute  of  the 
ownership  of  lodes  and  lode  locations.  The  local  regu- 
lations which  established  and  governed  this  right,  as  well 
as  all  others  during  that  period,  were  not  framed  with 
serious  regard  to  precision  of  expression.    The  locator 

*Iaw  of  the  Apez,  Trans.  Am.  Inst.  M.  E.,  vol.  zii,  p.  387. 
'Sdkool  of  Mines  Qoarterljr,  Jnlj,  1886. 
*Ante,  f  4a. 
*Ant€,  f  8. 
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was  entitled  to  so  many  linear  feet  on  the  lode,  in  what- 
ever direction  it  might  be  found  to  run,  * '  together  with 
**  all  the  dips,  spurs,  angles,  and  variations  of  the 
**  vein/' 

Sometimes  additions  were  made  to  this  vocabulary. 
For  example,  the  miners  of  Reese  River,  Nevada,  pro- 
vided that,— 

**  Each  claimant  shall  be  entitled  to  hold  by  location 
*  *  two  hundred  feet  on  any  lead  in  the  district,  with  all 
'*  dips,  spurs,  and  angles,  offshoots,  depths,  widths, 
'  *  variations,  and  all  mineral  and  other  valuables  there- 
**  in  contained."^ 

These  terms  were  supposed  to  be  comprehensive 
enough  to  take  laterally  and  in  depth  what  the  miner 
failed  to  obtain  longitudinally.  Much  controversy 
arose  in  the  early  days  over  rights  asserted  under  the 
claim  to  ''spurs'*;  but,  generally  speaking,  the  extent 
and  character  of  the  **dip  right''  were  well  understood 
and  recognized.  The  exercise  of  the  right  was  not  de- 
fined specifically  by  bounding  planes.  As  a  rule,  no 
surface  lines  were  marked,  and  no  surface  occupant 
ever  thought  of  contesting  the  privilege  of  a  lode 
claimant  of  following  his  vein  underneath  such  surface. 
Such  privilege  was  sanctioned  by  the  ''American  com- 
' '  mon  law  of  mining  for  the  precious  metals. ' '  * 

Where  surface  boundaries  were  established,  as  they 
sometimes  were,  they  were  not  looked  upon  as  con- 
trolling any  rights  upon  the  located  lode,  either  in 
length  or  depth.* 

If  there  were  disputes  as  to  the  common  bounding 
plane  between  two  claimants  on  a  lode,  they  were 
usually  adjusted  by  common  consent,  or  resulted  in  con- 

>J.  Boss  Browne's  Mineral  Besources,  1867,  p.  247. 
<King  V.  Edwards,  1  Mont.  235. 
*Ante,  §59. 


941  PUSSUIT   OF  VEIN   IK   DEPTH.  §56? 

solidation  of  interests  and  the  establishment  of  a  com- 
mon system  of  development  The  law  reports  covering 
this  period  are  barren  of  cases  tonching  this  subject 

As  to  whether  or  not  end-lines  defining  underground 
rights  on  the  vein  were  inferred,  or  that  these  should 
be  drawn  across  the  lode  at  a  right  angle,  or  at  any  other 
angle,  to  the  course  of  the  lode  at  the  surface,  is  a  matter 
over  which  there  has  been  considerable  controversy  at 
the  bar,  and  concerning  which  there  is  some  difference 
of  opinion.  Lodes  did  not  then,  any  more  than  now, 
pursue  a  uniform  course.  The  first  locator  on  a  con- 
tinuous vein  might  comply  with  the  rectangular  sug- 
gestion, but  a  claimant  locating  a  part  of  the  same  vein 
some  distance  removed  from  the  original  locator,  at  a 
point  where  the  vein  had  changed  its  course,  would  be 
compelled  to  accommodate  himself  to  local  conditions, 
leaving  intermediate  locators  with  end-lines  either  con- 
verging towards  or  diverging  from  those  established 
by  one  or  the  other  of  the  previous  locators. 

Whatever  may  be  said  of  the  rule  of  implied  end- 
lines  of  locations  made  under  the  act  of  July  26,  1866, 
and  their  direction  with  reference  to  the  course  of  the 
vein,  it  cannot  be  demonstrated  that  any  specifically 
defined  rule  was  embodied  in  the  written  district  regu- 
lations during  the  period  when  local  rules  and  customs 
held  unquestioned  sway. 

The  nature  and  extent  of  the  dip  right,  as  established 
and  recognized  by  the  local  customs  of  miners  during 
the  period  antedating  legislation  by  congress,  were 
substantially  as  above  indicated. 

I  567.  The  rifirht  to  pursue  the  vein  in  depth,  prior 
to  patent  under  the  act  of  July  26,  1866.— Section  four 
of  the  act  of  July  26, 1866,  contained  the  following  pro- 
vision :— 
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**  No  location  hereafter  made  shall  exceed  two  hun- 

*  dred  feet  in  length  along  the  vein  for  each  locator, 

*  with  an  additional  claim  for  discovery  to  the  discov- 

*  erer  of  the  lode,  with  the  right  to  follow  such  vein  to 

*  any  depth,  with  all  its  dips,  variations,  and  angles, 

*  together  with  a  reasonable  quantity  of  surface  for  the 

*  convenient  working  of  the  same,  as  fixed  by  local 

*  rules.  .  .  •  '* 

This  act  was  but  the  crystallization  of  the  miners' 
rules  and  customs.^  It  in  no  respect  enlarged  the  right 
of  the  claimant  beyond  that  which  the  rules  of  the  min- 
ing district  gave  him.^  It  restricted  the  locator  to  one 
lode,*  but  made  no  provision  for  the  establishment  of 
surface  boundaries  as  am,  act  of  location. 

We  are  instructed  by  Judge  Field  that,  although  not 
in  terms  mentioning  end-lines,  such  were  necessarily 
implied.* 

Where  surface  land  was  appropriated  in  connection 
with  a  linear  location  on  the  ledge,  it  was  intended 
solely  for  the  convenient  working  of  the  mine,  and  did 
not  measure  the  miner's  right,  either  to  the  linear  feet 
upon  its  course,  or  to  follow  the  dips,  angles,  and  varia- 
tions of  the  vein.* 

The  line  of  the  location,  the  number  of  linear  feet 
claimed  along  the  course  of  the  vein,  measured  his  right 
as  to  length. 

While  the  act  clearly  granted  the  privilege  of  pursu- 
ing the  vein  in  its  downward  course,  there  was  no 
attempt  at  defining  the  bounding  planes  which  limited 
the  right 

^Jennison  v.  Kirk,  98  IT.  S.  453;  Broder  v.  Natoma  Water  Co.,  101 
U.  S.  275;  Blake  v.  Butte  S.  M.  Co.,  2  Utah,  355. 

*  Eureka  Case,  4  Saw.  323,  Fed.  Cas.  No.  4548. 

*Id.;  Eclipse  G.  and  S.  M.  Co.  v.  Spring,  59  Cal.  304;  Walrath  v. 
Champion  M.  Co.,  63  Fed.  552. 

*  Eureka  Case,  4  Saw.  323. 

*  Ante,  I  58. 
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While,  as  heretofore  observed,  end-lines  may  have 
been  inferred,  for  the  simple  reason  that  the  miner's 
pursnit  of  the  vein  on  its  strike  must  cease  at  some 
point,  the  direction  to  be  given  to  the  lines  and  the  angle 
at  which  they  were  to  be  drawn  with  reference  to  the 
course  of  the  vein  were  not  necessarily  inferred.  We 
have  the  highest  anthority  for  the  statement  that  these 
end-lines  were  not  required  to  be  parallel.^ 

Jndge  Field  said  in  the  Enreka  case  that  lines  drawn 
vertically  down  through  the  ledge,  or  lode,  at  right 
angles  with  a  line  representing  its  general  course  at  the 
ends  of  the  claimant's  line  Of  location,  will  carve  out, 
80  to  speak,  a  section  of  the  ledge,  or  lode,  within  which 
he  is  permitted  to  work,  and  out  of  which  he  cannot 
pass.  If  the  general  course  is  to  be  considered  as  a 
straight  line  connecting  the  linear  extremities  of  the 
location  indicated  thus,— 

VEIN. 


by  the  dotted  line,  x-x,  the  application  of  Judge  Field 's 
mle  would  necessarily  result  in  a  parallelism  of  end- 
lines,  which  he  says  is  not  required.  If  each  end-line 
of  each  location  is  to  be  drawn  at  right  angles  to  the 
local  trend,  as  indicated  at  the  respective  points  where 
the  linear  measurement  on  the  vein  begins  and  ends, 
they  never  coidd  be  parallel,  except  in  the  case  of  ideal 
veins  pursuing  a  uniform  course. 

A  practical  illustration  of  this  was  exhibited  during 
the  trial  in  the  United  States  circuit  court,  ninth  circuit, 

'Eureka  Cam,  4  Saw.  323,  Fed.  Caa.  No.  4548;  Iron  8.  M.  Co.  i;.  Elgin 
M.  Co.,  118  TJ.  a  196,  208,  6  Snp.  Ct.  Hep.  1177;  Walrath  v.  Champion 
U.  Co.,  ea  Fed  552,  556;  Cons.  Wyoming  M.  Co.  v.  Champion  M.  Co.,  63 
Fed.  540,  550;  Careen  City  O.  and  8.  M.  Co.  v.  North  Star  M.  Co,  73  Fed. 
597,  599,  8.  C.  on  appeal,  83  Fed.  658,  669. 
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northern  disirict  of  California,  of  the  case  of  the  Carson 
City  Gold  and  Silver  Mining  Company  v.  North  Star 
Mining  Company.* 

The  North  Star  mine  was  located  prior  to  the  passage 
of  the  act  of  1866.  It  was  a  consolidation  of  a  number 
of  claims  on  the  same  vein,  aggregating  thirtynsne  hun- 
dred linear  feet. 


I 


FlGUBB   51. 


A  casual  inspection  of  this  composite  shows  that  the 
extreme  end-lines  are  practically  at  right  angles  to  the 
local  strike  across  which  they  are  drawta,  but  are  not 
parallel  to  each  other.  The  vein  dipping  to  the  north 
made  these  lines  convergent.  Had  it  descended  into  the 
earth  in  an  opposite  direction,  the  end-lines  would  have 
been  divergent.  If  lines  were  drawn  at  right  angles  to 
the  local  course  at  the  extremities  of  each  series  of  loca- 
tions within  the  composite,  a  triangular  underground 
segment,  e.  g.  between   the   Independence   and  White 

» 73  Fed.  597,  S.  C.  on  writ  of  error,  83  Fed,  658. 
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Bock,  would  have  occurredy  owing  to  a  change  in  the 
coarse  of  the  vein. 

While  we  may  concede,  for  the  purpose  of  argument, 
that  the  theory  of  the  law  of  1866,  which  was  hut  the 
expression  in  a  higher  form  of  the  rules  and  customs 
of  the  miners,  was  to  give  to  the  miner  only  so  much  of 
the  vein  underneath  as  he  had  appropriated  upon  the 
surface,  the  act  did  not  define  in  what  manner  the 
bounding  planes  were  to  he  established.  The  method 
suggested  by  Judge  Field,  applied  to  the  ideal  lode, 
would  accomplish  this  result,  the  lines  being  parallel. 
The  same  object  would  be  gained  by  drawing  parallel 
lines  across  the  vein  at  any  angle.  The  truth  is  mani- 
fest The  act  is  crude  and  imperfect  Congress  never 
anticipated  the  numerous  intricate  questions  which 
might  possibly  arise  under  it,  and  the  courts  were  com- 
pelled to  exhaust  their  ingenuity  in  construing  it  so  as 
to  prevent  the  destruction  of  the  large  property  interests 
which  had  grown  up  under  the  system  of  local  rules 
which  congress  intended  to  perpetuate  through  the 
medium  of  congressional  law. 

What  we  have  thus  far  said  with  regard  to  dip  rights 
under  the  act  of  1866  applies  only  to  unpatented  claims 
located  under  the  act  The  proceedings  culminating  in 
a  patent  gave  greater  precision  to  the  location,  and,  as  a 
rule,  definitely  fixed  that  which  theretofore  was  more 
or  less  uncertain. 

There  are  but  few  instances  at  the  present  time  of 
mining  claims  originating  under  this  act  which  have 
been  continuously  perpetuated  without  applying  for  a 
patent 

Our  object  in  presenting  a  review  of  the  law  was  sim- 
ply to  show  the  historical  evolution  of  the  present  extra- 
lateral  right 

Ltndlej  OB  M .* 
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§  668.  Nature  of  estate  in  the  vein  created  by  grant 
of  the  dip  or  eztralateral  right.— Before  proceeding  to  a 
detailed  discussion  of  the  nature  and  extent  of  the  extra- 
lateral  right  as  sanctioned  by  the  legislation  of  congress, 
it  is  of  considerable  importance  that  we  understand  the 
underlying  theory  upon  which  the  right  is  based.  A 
proper  conception  of  this  theory  will,  in  our  judgment, 
materially  aid  us  in  reaching  a  correct  solution  of  some 
of  the  complicated  questions  arising  out  of  this  element 
of  the  federal  law. 

In  discussing  some  of  the  incidents  of  the  ownership 
of  veins,  or  of  land  containing  them,  the  courts  fre- 
quently refer  to  the  common-law  rule  of  property,  and 
in  commenting  upon  that  feature  of  the  American  min- 
ing law  which  awards  under  certain  conditions  the  right 
to  the  pursuit  of  a  vein  outside  of  and  beyond  vertical 
planes  drawn  through  the  surface  boundaries,  draw  the 
conclusion  that  this  so-called  extralateral  right  is  in 
contravention  of  the  common  law.  Strictly  speaking, 
this  is  inaccurate.  The  grant  of  the  right  of  lateral 
pursuit  is,  in  le^al  effect,  a  severance  of  the  estate  in  the 
vein  from  the  ownership  of  the  soil  into  which  it  pene- 
trates after  passing  on  its  downward  course  beyond  the 
vertical  planes  drawn  through  the  surface  boundaries 
of  the  location  or  patent.^ 

**  The  vein  in  its  descent  passing  out  of  and  beyond 

*  *  vertical  planes  drawn  through  the  surface  boundaries 
**  embracing  the  apex  is  as  much  a  part  of  the  location 

*  *  as  if  entirely  within  its  surface  lines. ' '  ^ 

**  Third  parties  having  no  interest  in  an  existing 
**  valid  location  of  a  mining  claim  can  predicate  no 
**  claim  or  right  whatever  to  veins  or  lodes,  the  tops, 
**  or  apexes,  of  which  lie  within  the  lines  of  such  exists 
**  ing  locations,  either  by  discovery  or  location,  for  the 

^  Waterloo  M.  Co.  v.  Doe,  82  Fed.  45,  50. 

'  Tyler  M.  Co.  v.  Last  Chance  M.  Co.,  90  Fed.  15,  21. 
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**  all-sufficient  reason  that  snch  veins  or  lodes  are 
"  already,  whether  previously  explored  or  not,  subject 
"  to  the  claim  of  the  owners  of  the  existing  prior  loca- 
"tion."* 

It  is  quite  true,  as  aptly  said  by  Mr.  Justice  Brewer 
in  the  Del  Monte  case,  that  were  it  not  for  the  provisions 
of  the  federal  statutes  patents  for  land  containing  min- 
erals would  be  subject  to  the  ordinary  rules  of  the  com- 
mon law.* 

But  it  does  not  follow  that  a  grant  of  the  vein  in  depth 
beyond  the  vertical  boundaries  is  a  grant  which  is  repug- 
nant to  the  coDMuon  law.  Every  mining  location  carries 
with  it  the  common-law  attributes  of  ownership.® 

The  government  being  the  owner  of  the  fee  may  carve 
from  it  the  ownership  of  the  vein.  It  may  grant  the 
surface  to  one  and  the  vein  to  another. 

There  was  nothing  in  the  common  law  which  prohib- 
ited this  severance.  In  fact,  it  was  expressly  sanctioned, 
as  we  have  heretofore  shown. 

Nothing  was  more  common  than  to  sell  or  demise  a 
piece  of  land,  excepting  the  mines,  and  when  the  surface 
and  underlying  mines  or  the  different  strata  of  the  sub- 
soil were  differently  owned,  they  were  separate  tene- 
ments, with  all  the  incidents  of  separate  ownership  ~  a 
distinct  possession  and  distinct  inheritance.^ 

Therefore,  when  the  government  grants  a  vein 
throughout  its  entire  depth  within  certain  end-line 
planes,  the  title  to  the  vein  between  these  planes 
is  severed  out  of  the  adjoining  land  into  which  it 
penetrates,  and  the  estate  in  the  land  overlying  the 
dip  is  to  Hiat  extent  lessened.    Instead  of  being  in  dero- 

*  Golden  Link  M.  L.  and  B.  Co.,  29  L.  D.  384. 

'Del  Monte  M.  Co.  y.  Last  Chance  M.  Co.,  171  XT.  S.  55,  66,  18  8up.  Ct 
Bep.  895. 
*8t  Louis  M.  and  M.  Co.  v.  Montana  Co.  Ltd.,  113  Fed.  900,  902. 
*ji*U,  i  9,  and  autboiitiefl  cited  in  notea. 
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gation  of  the  common  law,  this  class  of  grants  is  in 
absolute  harmony  with  it.  It  is  not  true,  therefore,  that 
the  statute  should  be  strictly  construed  because  it  con- 
travenes the  common  law.  **  The  primary  thought  of 
^^  the  statute  is  the  disposal  of  the  mines  and  minerals, 
**  and  in  the  interpretation  of  the  statute  this  primary 

*  *  purpose  must  be  recognized  and  given  effect "  ^  Its 
construction  should  be  **fair  and  natural/'*  This  dip 
or  extralateral  right  is  not  a  mere  easement  The  estate 
thus  granted  in  the  vein  is  of  the  same  dignity  as  that 
of  a  title  in  fee.  It  is  a,  title  in  fee  as  to  the  vein  granted. 
As  was  said  by  the  supreme  court  of  Pennsylvania, — 

*  *  We  have  for  nearly  half  a  century  judicially  regarded 
**  the  ownership  of  mineral  where  it  has  been  severed 
**  from  the  surface  as  the  ownership  of  land  to  all  in- 

*  *  tents  and  purposes. ' ' '  This  grant  of  the  fee  in  the 
vein  may  be  accompanied  by  certain  easements.  To 
illustrate:  The  right  to  follow  the  vein  into  adjoining 
lands  frequently  cannot  be  exercised  without  disturbing 
some  portion  of  the  inclosing  rock.*  The  grant  of  the 
vein  necessarily  carries  with  it  whatever  is  reasonably 
required  for  its  enjojnnent  and  without  which  the  grant 
would  be  ineffectual.  But  the  estate  in  the  granted  vein 
is  a  fee-simple  estate. 

The  act  of  1866  was  in  effect  a  proclamation  severing 
veins  and  lodes  of  the  character  specified  from  the  body 
of  the  public  domain.    It  was  the  announcement  of  a 

^Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  8.  55,  66, 
18  Sup.  Ct.  Bep.  895. 

'  Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  St.  203,  24  Am.  St.  Rep. 
544,  22  Atl.  1035.    See,  post,  fi  812. 

*  It  is  not  to  be  inferred  from  this  that  the  owner  of  the  location  con- 
taining the  apex  is  at  liberty  to  approach  the  outside  parts  of  his  vein 
through  the  land  of  others.  He  must  follow  his  vein  or  reach  it  throng^h 
property  belonging  to  himself.  St.  Louis  M.  and  M.  Co.  ▼.  Montana  Ltd., 
113  Fed.  900,  902. 
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gDvenunental  i)olicy,  whereby  ledges  within  the  earth 
were  to  be  considered  as  distinct  entities,  and  to  be  dealt 
with  as  snch  in  administering  the  public  land  system. 

This  policy  has  never  been  entirely  changed.  In  the 
main  it  is  as  much  a  part  of  the  existing  system  as  it 
was  of  the  one  which  it  succeeded. 
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ent as  controlling  rights 
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the  end-lines  converge  in 
the  direction  of  the  dip. 

f  575.  Bights  where  the  end-lines 
diverge  in  the  direction 
of  the  dip. 

i  576.  Under  the  act  of  1866,  par- 
allelism of  end-lines  not 
required— Doctrine  of  the 
Eureka  case. 

S  577.  The  Argonaut  -  Kennedy 
case. 


i  572.  The  right  to  patent  under  the  act  of  1866,  and 
its  restriction  to  one  lode.— The  act  of  July  26^  1866, 
contained  the  following  provision:— 

*^  Whenever  any  person  or  association  of  persons 
**  claim  a  vein  or  lode  of  quartz,  or  other  rock  in  place, 
"  bearing  gold,  silver,  cinnabar,  or  copper,  having  pre- 
'*  viously  occupied  and  improved  the  same  according 
''  to  the  local  customs  or  rules  of  miners  in  the  district 
''  where  the  same  is  situated,  and  having  expended  in 
'^  actnal  labor  and  improvements  thereon  an  amount  of 
''  not  less  than  one  thousand  dollars,  and  in  regard  to 
^^  whose  possession  there  is  no  controversy  or  opposing 
'^  claim^  it  shall  and  may  be  lawful  for  said  claimant  or 
'*  association  of  claimants  to  file  in  the  local  land  office 
*'  a  diagram  of  the  same,  so  extended  laterally  or  other- 
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'  wise  as  to  conform  to  the  local  laws,  customs,  and  rules 
^  of  miners,  and  to  enter  such  tract  and  receive  a  patent 

*  therefor,  granting  such  mine,  together  with  the  right 
^  to  follow  such  vein,  or  lode,  with  its  dips,  angles,  and 

*  variations,  to  any  depth,  although  it  may  enter  the 
'  land  adjoining,  which  land  adjoining  shall  be  sold 

*  subject  to  this  condition." 

In  another  portion  of  this  work  we  have  conunented 
upon  the  construction  given  to  this  section  by  the  land 
department,  and  have  there  illustrated  some  of  the  re- 
sults flowing  from  the  earlier  attempts  to  administer 
the  law.* 

While  the  method  of  location  sanctioned  by  this  act 
has  long  since  passed  into  history,  and  we  are  not  neces- 
sarily called  upon  to  speculate  upon  the  subject  of  dip 
rights  as  applied  to  individual  claims  prior  to  patent 
beyond  the  historical  smnmary  outlined  in  a  preceding 
section,  there  is  left  us  a  legacy  of  numerous  patents 
issued  under  the  provisions  of  the  repealed  law,  which, 
to  some  extent  at  least,  demands  serious  attention.  We 
shall  always  have  these  patents  with  us.  While  for  many 
years  they  have  existed  unobtrusively,  in  recent  times, 
particularly  in  the  older  quartz  camps  of  California,  a 
revival  of  the  mining  industry  has  brought  them  to 
light,  and  the  attention  of  the  courts  is  directed  to  the 
adjustment  of  controversies  arising  out  of  rights  assert- 
ed under  them.  They  are  entitled  to  more  than  a  pass- 
ing consideration.  It  is  not  to  be  expected  that  we 
should  anticipate  every  possible  question  that  may  arise 
out  of  the  peculiar  form  of  some  of  these  early  patents. 
Our  purpose  is  to  establish,  if  possible,  the  general 
rules  of  construction,  to  be  applied  to  them  as  affecting 
the  dip  or  extralateral  right,  but  not  to  suggest  grounds 
of  attack  or  defense  in  individual  cases,  unless  the  pointR 

^Ante,  §  59,  figs.  1  and  2. 
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involved  have  heretofore  forced  themselves  upon  the 
notice  of  the  courts. 

We  are  to  construe  these  patents  at  present  solely  in 
the  light  of  the  act  under  which  they  were  issued,  with- 
out regard  to  any  supplemental  or  additional  rights 
conferred  upon  their  owners  by  virtue  of  the  act  of  May 
10, 1872.  They  granted  but  one  lode,*  which  we  call  the 
original,  to  distinguish  it  from  other  lodes  which  might 
be  ultimately  discovered  within  the  surface  limits. 
These  patents  uniformly  contained  the  following  re- 
strictive clause  :— 

**  The  grant  hereby  made  is  restricted  to  one  vein, 

*'  or  lode,  with  the  surface  ground;  to  wit,  the • — 

*'  ledge,  upon  which  the  required  improvements  are 
*'  found;  and  that  any  other  vein,  or  lode,  should  such 
**  be  discovered  within  the  above  described  lot  of  land, 
**  shall  be,  and  hereby  is,  expressly  excepted  and  ex- 
**  duded  from  these  presents.'** 

2  673.  The  function  of  the  diagram  and  the  surface 
lines  described  in  the  patent  as  controlling  rights  on  the 
patented  lode.— It  is  unnecessary  to  elaborate  what  we 
have  heretofore  noted  in  the  historical  portion  of  this 
work  with  reference  to  the  effect  of  a  patent  issued 
under  the  act  of  1866,  upon  the  right  to  pursue  the  vein 
on  its  course.'  We  are  now  dealing  with  the  pursuit 
of  the  vein  in  depth.  The  diagram  required  to  be  filed 
defined  with  certainty  the  linear  extent  of  the  miner's 

^Del  Ifonte  M.  and  M.  Co.  t.  Last  Chance  M.  Co.,  171  U.  S.  55,  64, 
18  Sup.  Ct  Bep.  895;  Walrath  v.  Champion  M.  Co.,  171  U.  8.  293,  305, 
18  8ap.  Ct.  Bep.  909. 

*  Aithongfa  the  patent  was  confined  to  the  one  lode,  from  which  it  might 
be  inferred  that  all  other  lodes  discovered  within  the  patented  area 
remained  the  property  of  the  United  States,  yet  the  surface  could  not 
be  invaded  by  third  parties  for  the  purpose  of  prospecting  for  other 
Teina.  The  existence  of  such  other  veins  was  required  to  be  known  before 
an  entrj  eoald  be  made  for  the  purpose  of  locating  it  in  hostility  to  the 
patentee.  Atkins  v.  Hendree,  1  Idaho,  107. 
*Jnt€,  I  59. 


§  573      EXTBALATEBAL    RIGHTS    OK    THE    ORIGINAL    LODE.        952 

claim  upon  the  lode.   It  also  gave  precision  to  the  extent 
of  surface  which  he  was  permitted  to  take  in  connection 
with  the  lode,  under  the  local  rules  in  force  in  the  dis- 
trict   Where  these  rules  fixed  a  uniform  width  of  so 
many  feet  on  each  side  of  the  vein,  the  diagram  as  pre- 
pared, and  the  patent  as  subsequently  issued,  presented 
upon  the  surface  a  symmetrical  figure  in  the  form  of  a 
parallelogram.    In  many  districts,  however,  no  definite 
area  was  fixed.    In  such  cases,  the  claimant  was  author- 
ized to  select,  adjoining  his  lode  or  some  portion  of  it, 
such  a  quantity  of  surface  as  was  reasonably  necessary 
for  his  use  in  connection  with  the  proper  working  of  his 
vein.    This  was  construed  to  mean  ground  for  dumpage 
purposes,  the  erection  of  mills,  the  deposit  of  tailings, 
and  other  purposes  connected  with  the  conduct  of  min- 
ing  operations,  and  resulted  in  passing  to  patent  surface 
areas  of  all  conceivable  forms.^     The  boundaries  were 
frequently  fixed  without  regard  to  the  course  of  the  vein, 
nor  was  it  originally  contemplated  that  in  fixing  them 
they  should  control  the  miner's  rights  upon  his  discov- 
ered vein.*     This  came  to  him  as  a  revelation  after 
patents  were  issued  and  the  courts  commenced  to  con- 
strue them.    Frequently,  during  the  pendency  of  patent 
proceedings,  adverse  claims  intervened,  causing  dimi- 
nution of  the  area  as  shown  upon  the  posted  diagram, 
producing   irregularity  of  form   where,  as  originally 
applied  for,  it  was  regular.    In  many  instances  no  re- 
gard was  paid  to  the  direction  given  to  the  lines  which 
we  call  end-lines,  marking  the  linear  limits  on  the  lo- 
cated lode.    There  was  nothing  in  the  letter  of  the  law 
requiring  the  locator  to  treat  this  as  an  essential  re- 
quirement 

» Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  8.  55,  64, 
18  Sup.  Ct.  Bep.  895. 

*  Eureka  Conn.  M.  Co.  v.  Bichmond  M.  Co.,  4  Saw.  302,  Fed.  Caa.  Nou 
4548. 
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These  circumstances  produced  four  classes  of  pat- 
ents:— 

jPir^t— Those  which  defined  a  small  surface  area  upon 
which  the  improvements  were  situated,  the  length  of  the 
lode  claimed  heing  represented  by  a  line  produced  as 
shown  in  the  case  of  the  Idaho  mine,  in  figure  1  (on 
page  89) ; 

Second — Those  whose  end-lines  were  substantially 
parallel,  crossing  the  lode,  as  shown  in  the  case  of  the 
Providence  mine,  a  diagram  of  which  is  shown  in  a 
succeeding  section ;  ^ 

Third— Those  whose  end-lines  crossed  the  lode,  but 
converged  in  the  direction  of  the  dip ; 

Fourth— Those  wherein  such  lines  crossed  the  lode, 
but  diverged  in  the  direction  of  the  dip. 

Those  of  the  first  class  are  few  in  number.  We  are 
not  aware  that  they  have  been  involved  in  any  contro- 
versy beyond  that  suggested  in  the  Idaho-Maryland  case 
in  a  preceding  section.*  They  are  relatively  xmimpor- 
tant 

Patents  of  the  second  class  conform  to  the  ideal  stan- 
dard, and  present  no  possible  ground  for  discussion. 

The  third  and  fourth  classes,  particularly  the  latter, 
require  serious  consideration. 

g  674.  Bights  of  patentee  under  the  act  of  1866, 
where  the  end-lines  converge  in  the  direction  of  the  dip. 
—It  requires  no  argument  to  determine  the  extent  of  the 
extralateral  right  accorded  to  a,  patentee  under  the  act 
of  1866,  where  the  patented  end-lines  converge  in  the 
direction  of  the  dip.  Our  attention  has  not  been  called 
to  the  precise  case  where  a  patent  of  this  character  was 
issued  prior  to  the  passage  of  the  act  of  May  10,  1872, 

^Fosh  I  Sd^i  fig-  8^  'Ante,  fi  59. 
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but  there  are  several  instances  where  patents  were 
issued  upon  proceedings  instituted  while  the  act  of 
July  26,  1866,  was  still  in  force.  The  patent  issued  to 
the  Wyoming  mine,  in  Nevada  county,  California, 
which  was  involved  in  the  case  of  Consolidated  Wyo- 
ming Mining  Co.  v.  Champion  Mining  Co.,^  was  of  this 
class.  While  the  problem  is  so  simple  that  illustration 
is  almost  superfluous,  we  present,  in  figure  52,  a  diagram 
showing  the  surface  bound- 
aries of  the  Wyoming  mine 
and  the  course  of  the  lode, 
which  crossed  both  end- 
lines. 

Vertical  planes  drawn 
through  these  end-lines, 
produced  in  the  direction 
of  the  dip,  indicated  by 
the  arrow,  gave  to  the  pat- 
entee the  segment  of  the 
vein  indicated  in  hori- 
zontal projection  on  the 
diagram  by  the  triangle 
a-b-g. 


/ 


Figure  52. 

It  was  practically  conceded  in  this  case,  that  whatever 
rights  the  Wyoming  company  might  have  had  prior 
to  its  application  for  patent,  when  it  had  its  claim  sur- 
veyed by  the  United  States  surveyor,  and  permitted 
him  to  give  the  end-lines  the  direction  indicated,  it  was 
estopped  under  its  patent  from  any  further  claim  out- 
side of  the  lines  which  were  fixed  by  the  surveyor; 
that  as  vertical  planes  drawn  downward  through  these 
end-lines,  produced  in  their  own  direction,  intersected 
along  a  perpendicular  line  represented  by  the  point 


'  63  Fed.  540. 
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b,  the  extralateral  right  ceased  at  this  line  of  intersec- 
tion. 

The  only  other  instances  wherein  locations  or  patents 
with  converging  end-lines  have  thns  far,  to  our  knowl- 
edge, engaged  the  attention  of  the  courts  are  similar 
cases,  where  the  rights  originated  under  the  act  of 
1866,  the  application  for  patent  having  been  pending 
at  the  date  of  the  passage  of  the  act  of  1872,  under 
which  last-named  act  patents  were  issued.  These  may 
be  noted. 

On  figure  25,  page  571,  is  represented  the  patented 
surface  area  of  the  North  Star  mine  with  converging 
end-hnes.  In  this  case  it  was  earnestly  urged  that  as 
the  patent  was  issued  under  the  act  of  1872,  which 
provided  that  the  end-lines  should  be  parallel,  the 
North  Star  was  not  entitled  to  follow  its  vein  on  the 
downward  course  out  of  and  beyond  the  vertical  bound- 
aries. 

Judge  James  H.  Beatty,  commenting  on  this  diver- 
gence, said  :— 

"  That  the  end-lines  are  not  parallel  cannot  be  the 
"  basis  of  an  objection,  because  their  convergence,  when 
**  extended  in  the  direction  of  the  dip  of  the  vein,  would 
'^  give  defendant  less,  instead  of  more,  than  ihe  law 
"  provides  for.*'* 

The  supreme  court  of  California,  while  approving 
arguendo  the  ultimate  conclusion  reached  by  Judge 
Beatty,  did  not  wholly  concur  in  the  reasoning.^ 

It  was  also  held  in  the  North  Star  case,  in  the  trial 
as  well  as  the  appellate  court  affirming  the  judgment, 
that  the  act  of  1866,  under  the  provisions  of  which 
the  patent  was  applied  for,  and  under  which  the  loca- 

■Oanon  City  Q.  and  8.  M.  Ck>.  v.  North  Star  M.  Co.,  73  Fed.  597,  599. 
'Argonaiit  M.  Co.  v.  Kennedj  M.  Co.^  131  CaL  15,  29,  82  Am.  St.  Bep. 
317,  03  Pac  148. 
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tions  were  made,  did  not  require  parallelism  of  end- 
lines.^ 

A  case  has  been  recently  tried  in  the  superior  court  of 
Amador  county,  California,  Judge  R.  C.  Bust  presiding, 
which  is  practically  parallel  to  tiie  North  Star  case.  It 
involved,  among  other  questions,  the  right  of  the  Cen- 
tral Eureka  company,  claiming  under  a  patent  issued 
after  the  passage  of  the  act  of  1872,  based  upon  loca- 
tions made  under  the  act  of  1866,  the  end-lines  of 
which  converge  in  the  direction  of  the  dip,  to  fol- 
low its  vein  underneath  a  junior  patented  agricul- 
tural tract— the  Toman  ranch.  The  facts  of  the  case 
are  illustrated  on  the  accompanying  diagram  (figure 
53).  The  trial  court  upheld  the  asserted  righi  The 
case  is  now  pending  on  appeal  to  the  supreme  court  of 
the  state. 

We  think  it  well  settled  that  the  object  and  intent  of 
the  act  of  1872,  in  so  far  as  it  required  parallelism  of 
end-lines  as  a  condition  precedent  to  the  exercise  of  the 
extralateral  right,  ^  and  as  applied  to  locations  made 
subsequent  to  its  passage,  was  to  prevent  the  locator  in 
following  his  vein  downward  from  acquiring  a  greater 
length  underneath  the  surface  than  he  had  at  the  sur- 
face.^ If  this  may  be  said  of  the  act  of  1872,  certainly 
no  more  can  be  said  of  the  prior  act  which  made  no  pro- 
vision  that  the  end-lines  should  be  parallel. 

Neither  a  location  nor  a  patent  with  converging  end- 
lines  falls  within  the  reason  of  the  rule.  There  can  be 
little  doubt  that  extralateral  rights  may  be  enjoyed 
under  locations  made  or  patents  issued  under  either 
act   where   the   end-lines    converge   in    the   direction 

*  Carson  City  G.  and  S.  M.  Co.  v.  North  Star  M.  Co.,  83  Fed.  658,  669. 
'Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  17.  S.  55,  85, 
18  Sup.  Ct.  Bep.  598;  Doe  v.  Sanger,  83  Cal.  203,  213,  23  Pac  365. 


957 


GONYERGING   END-LINES. 


§574 


of  the  dip  of  the  vein,  giving  the  locator  or  patentee 
less  in  length  on  the  vein  beneath  the  surface  outside  of 
his  vertical  boundaries  than  he  has  at  the  surface. 
When  the  reason  of  the  rule  ceases,  so  should  the  rule 
itself. 


FiGXTBB   53. 


It  is  unnecessary  to  here  discuss  the  force  and  effect 
of  a  patent  issued  upon  proceedings  commenced  and 
undetermined  at  the  time  the  act  of  1872  was  passed. 
We  shall  have  occasion  to  consider  this  subject  in  a 
subsequent  section.^ 

*  Post,  §  604. 
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g  676.  Bights  of  patentee  under  the  act  of  1866  where 
the  end-lines  diverge  in  the  direction  of  the  dip.— The 
reports  do  not,  so  far  as  we  have  been  able  to  discover, 
present  any  adjudicated  case  where  a  patent  had  been 
issued  under  the  act  of  1866,  defining  a  surface  location 
with  end-lines  diverging  in  the  direction  of  the  dip  of 
the  patented  vein.  The  only  cases  which  afford  any 
light  upon  the  subject,  and  which  may  be  used  as  a 
basis  of  discussion,  involved  in  a  greater  or  less  degree 
the  application  of  the  act  of  1872,  as  the  patents  were 
issued  subsequent  to  the  passage  of  that  act,  upon  either 
entries  or  locations  made  under  the  earlier  act. 

It  is  manifest  that  under  any  location  or  patent  pur- 
porting to  grant  a  claim  with  end-lines  diverging  in  the 
direction  of  the  dip,  such  grant,  if  valid,  will  convey 
to  the  patentee  more  of  the  vein  in  length  beyond  the 
side-lines  than  the  locator  has  within  the  surface  bound- 
aries. It  is  conceded  that  such  a  grant,  where  the 
divergence  is  substantial,  would,  as  to  locations  made 
under  the  act  of  1872,  be  limited  in  its  operation  to  the 
vertical  boundaries  of  the  claim.  Our  purpose  is  to 
ascertain,  if  possible,  what  rule  should  be  applied  to 
patents  issued  under  the  prior  law,  which  was  entirely 
silent  upon  the  subject  of  both  end-lines  and  side-lines, 
the  form  of  the  surface  having  been  a  matter  under  the 
exclusive  control  of  the  local  districts. 

As  the  courts  cannot  convey  to  a  patentee  more  than 
his  patent  lawfully  covers,  they  cannot  deprive  him  of 
anything  legally  embraced  within  it.  The  sole  question 
involved  is,  What  passes  by  such  a  patent?  We  are  not 
particularly  concerned  with  the  phraseology  of  that 
instrument.  The  land  department  is  but  an  agent  of  the 
government,  and  its  powers  can  only  be  exercised  within 
the  limits  fixed  by  the  act.  The  patent  cannot  be  broader 
than  the  law. 
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It  may  be  assumed  that  the  instrument  of  conveyance 
describes  the  surface  boundaries,  and  grants  the  tract 
thus  described,  together  with  the  vein  or  lode  to  the  dis- 
tauce  expressed  in  linear  feet,  which  may  be  assumed 
to  represent  the  length  at  the  surface  between  the  two 
end-lineSy  and  throughout  its  entire  depth  between  the 
end-line  planes  extended  in  their  own  direction. 

There  are  three  possible  solutions  of  the  problem:— 

(1)  The  patentee  is  entitied  to  so  much  of  the  vein 
throughout  its  entire  depth  as  is  found  within  vertical 
planes  drawn  through  the  end-lines  extended  in  their 
own  direction,  regardless  of  the  fact  of  their  divergence 
in  the  direction  of  the  dip ;  or 

(2)  As,  by  the  direction  given  to  the  end-lines,  the 
claimant  has  asserted  a  right  to  more  linear  feet  of  the 
vein  in  depth  than  he  has  included  within  the  surface 
boundaries,  therefore  he  shall  have  none  of  the  vein 
beyond  the  vertical  planes  drawn  through  the  surface 
boundaries;  in  other  words,  the  patentee's  rights  are 
exclusively  intralimital,  as  in  the  case  of  irregular 
locations  under  the  act  of  1872 ;  ^  or 

(3)  As  the  theory  of  the  act  was  that  the  patentee 
should  have  only  the  number  of  linear  feet  claimed  and 
patented  throughout  its  entire  depth,  the  grant  is  effec- 
tual for  all  that  part  of  the  vein  found  between  the  ex- 
tended vertical  end-line  planes  which  also  lies  between 
vertical  planes  established  at  the  two  extremities  of  the 
linear  distance  on  the  vein  measured  at  the  surface  at 
right  angles  to  the  general  course  of  the  vein  at  the  sur- 
face within  the  location. 

The  task  of  the  courts  in  the  solution  of  this  problem 
is  undoubtedly  surrounded  by  many  embarrassments, 
arising  out  of  the  meagemess  of  the  statute  itself,  and 

*  Ante,  i  552. 
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the  diflSculty  of  ascertaining  what,  if  any,  was  the  rule 
and  guide  of  the  miner  as  established  by  custom.  These 
district  customs  were  by  no  means  entirely  tmiform  in 
all  the  districts  upon  any  particular  question,  and  we 
fail  to  find  in  any  of  the  regulations  or  customary  laws 
anything  which  specifically  defines  the  imderground 
rights  as  between  coterminous  mining  proprietors  on  the 
same  vein.  The  courts  have  been  compelled,  so  far  as 
they  have  thus  far  attempted  to  solve  the  question,  to 
read  between  the  lines  of  the  statute  and  ascertain  the 
intent  as  a  matter  of  implication,  and  in  doing  this  to 
determine,  if  possible,  what  was  the  spirit  and  intent  of 
the  local  customs. 

To  arrive  at  the  net  judicial  result  thus  far  reached, 
it  is  essential  to  consider  what  principles  cognate  to  the 
question  under  consideration  have  been  practically  setn 
tied  and  how  far  an  application  of  these  principles  may 
aid  in  the  solution  of  the  problem. 

However  plausible  may  be  the  reasoning  in  support 
of  one  or  the  other  of  the  suggested  methods,  no  solution 
will  be  accepted  tiiat  is  not  in  consonance  witii  prin- 
ciples  which  have  received  the  highest  judicial  sanction 
or  that  does  violence  to  the  settied  rules  of  interpreta- 
tion. 

g  676.  Under  the  act  of  1866»  parallelism  of  end-lines 
not  required — Doctrine  of  the  Eureka  case.— There  is 
probably  no'  single  case  found  in  the  books  which  is 
more  familiar  to  the  mining  practitioner  than  the  one 
generally  known  as  the  *' Eureka  case,*'^  tried  before 
Justice  Field  and  Judges  Sawyer  and  Hillyer,  three 
of  the  most  eminent  mining  judges  of  the  west  The 
opinion  written  by  Justice  Field  has  always  been  re- 
garded as  a  judicial  classic.    Therein  was  announced 

>4  Saw.  302;  9  Morr.  Min.  Bep.  578;  Fed.  Gas.  No.  4548. 
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the  first  judicial  definition  of  the  words  ''lode'*  and 
"  vein,*'  subsequently  adopted  by  the  supreme  court 
of  the  United  States,  and  reannounced  by  the  courts  of 
last  resort  in  all  the  mining  states  and  territories.  We 
are  presently  concerned  with  so  much  of  the  opinion 
only  as  affects  the  subject  of  the  dip  or  extralateral 
right  as  applied  to  mining  claims  acquired  under  the  act 
of  July  26,  1866. 

The  facts  and  issues  in  controversy  may  be  illustrated 
by  a  diagram  (figure  54)  accompanying  the  opinion,  to 
which  has  been  added  some  details  obtained  from  the 
maps  used  at  the  trial. 

For  illustrative  purposes,  we  have  produced  the  east- 
erly end-lines  of  the  At  Last  and  Margaret  claims  in  the 
direction  of  the  dip,  as  indicated  by  the  dotted  line 


A  cross-section  showing  the  structural  conditions  of 
this  lode  is  shown  in  figure  9  (page  511).  The  vein,  or 
zone,  was  very  wide  in  some  places.  The  surface  out- 
crop appeared  in  the  Champion,  At  Last,  and  Margaret, 
or  Lupita,  showing  the  existence  at  the  surface  of  a 
broad  vein  with  part  of  the  apex  in  each  location. 

The  Eureka  company,  plaintiff  in  the  case,  asserted 
the  right  to  so  much  of  the  "Potts  Chamber"  as  lay  to 
the  east  of  a  vertical  plane  drawn  through  the  west  end- 
lines  of  the  Champion,  At  Last,  and  Margaret  claims, 
produced,— that  is,  the  line  W-X-C. 

Objection  was  taken  by  defendant  to  the  validity  of 
the  patents  to  the  two  claims  last  named,  because  the 
end-lines  of  the  surface  locations  as  patented  were  not 
parallel,  as  required  by  the  act  of  1872,  both  patents 
having  been  issued  subsequent  to  the  passage  of  the  act 
When  the  locations  were  made  upon  which  the  patents 
were  based  does  not  appear  in  the  opinion  of  Judge 

Uitdl«7  on  M.— <1 
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Figure  54. 
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the  locations  were  made  prior  to  April,  1871.^  It  must 
be  noted  that  the  Eureka  company  as  plaintiff  in  the 
case  was  compelled  to  affirmatively  establish  its  right  to 
the  ore  bodies  in  dispnte.  Therefore,  the  extent  of  its 
extralateral  right  was  necessarily  involved.  While  there 
was  also  in  the  case  the  element  of  an  agreed  compromise 
line,  the  principal  part  of  the  opinion  is  devoted  to  a 
consideration  of  the  rights  asserted  by  the  *  respective 
parties,  regardless  of  the  agreed  line.  We  quote  so 
much  of  the  opinion  of  the  court  as  deals  with  this 
particular  branch  of  the  case  :— 

"  Within  the  end-lines  of  the  locations,  as  patented 
"  in  all  these  cases,  when  drawn  down  vertically  through 
"  the  lode,  the  property  in  controversy  falls.  Objection 
'^  is  taken  to  the  validity  of  the  last  two  patents,  be- 
'^  cause  the  end-lines  of  the  surface  locations  patented 
"  are  not  parallel,  as  required  by  tiie  act  of  1872 ;  but 
'*  to  this  objection  there  are  several  obvious  answers. 

''  In  the  first  place,  it  does  not  appear  upon  what 
**  locations  the  patents  were  issued.  They  may  have 
'^  been,  and  probably  were,  issued  upon  locations  made 
''  under  the  act  of  1866,  where  s%u:h  parallelism  m  the 
"  end4ine3  of  surface  locations  was^not  required.  The 
'^  presumption  of  the  law  is,  that  the  officers  of  the 
*•  executive  department  specially  charged  with  the 
''  sui)ervisian  of  applications  for  mining  patents  and 
*'  the  issue  of  such  patents  did  their  duty;  and  in  an 
"  action  of  ejectment  mere  surmises  to  the  contrary 
' '  will  not  be  listened  to.  If,  under  any  possible  drcum- 
"  stances,  a  patent  for  a  location  without  such  parallel- 
*'  ism  may  be  valid,  the  law  will  presume  that  sudi 
*^  circumstances  existed.  .  •  • 

'*  In  the  third  place,  the  defect  alleged  does  not  con- 
'^  cem  the  defendant,  and  no  one  but  the  government 
''  has  the  right  to  complain. ' ' 

When  the  case  reached  the  supreme  court  of  the 
United  States  on  writ  of  error,  the  writing  of  the  opinion 

^Bidunond  M.  Co.  v.  Eureka  M.  Co.,  103  U.  8.  889,  841. 
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was  assigned  to  Chief  Justice  Waite.  Among  the  facts 
stated  by  the  court  we  find  the  following  (italics  are 
ours)  :— 

"  The  particular  mining  ground  in  dispute  is  situated 

*  *  within  the  zone  of  limestone  which  has  been  described 
"  and  within  planes  drawn  vertically  through  the  end- 

*  *  lines  of  the  Champion  claim  as  patented  to  the  Eureka 
*'  company  and  within  planes  drawn  vertically  down 
**  through  the  extreme  points  of  the  patented  locations 

*  *  of  the  At  Last  and  the  Margaret  claims,  at  right  angles 

*  *  to  the  course  or  strike  of  the  zone,  and  produced  so  as 
**  to  follow  its  dip.  The  top,  or  apex,  of  the  zone  is 
**  within  the  surface  lines  of  the  paients  to  the  Eureka 
**  company,  and  the  zone  dips  at  right  angles  to  its 
'^  course,  and  on  such  a  dip  extends  under  ti^e  surface 
* '  of  the  Arctic  and  Utah  claims. ' ' 

In  deciding  the  case  the  court  said:— 

**  Upon  the  face  of  the  patents,  the  United  States  has 
granted  to  the  Eureka  the  right  to  all  veins,  lodes,  and 
deposits  the  tops,  or  apices,  of  which  lie  on  the  inside 
of  its  surveys  as  patented,  throughout  their  entire 
depth  and  wherever  they  may  go,  provided  it  keeps 
itself  within  the  end-lines  of  the  surveys.  The  find- 
ings that  the  ground  in  dispute  is  within  the  end-lines, 
and  that  the  apex  is  within  the  surface,  settles  the 
rights  of  the  parties  between  themselves,  as  well  under 
their  patents  as  under  their  compromise  agreement '  *  * 

The  rule  that  under  the  act  of  1866  end-lines  were 
not  required  to  be  parallel  has  been  repeatedly  reassert- 
ed, not  only  by  the  supreme  court  of  the  United  States, 
but  by  other  courts.  This  will  appear  from  the  follow- 
ing excerpts  collated  from  the  decisions:— 

**  Under  the  act  of  1866  parallelism  in  the  end-lines 

*  *  of  a  surface  location  was  not  required. ' '  ^ 

^  Bicbmond  M.  Go.  v.  Eureka  M.  Co.,  103  U.  S.  839,  847. 
*  Iron  8.  M.  Go.  v.  Elgin  M.  and  S.  Go.,  118  U.  S.  196,  208,  6  Sup.  Ct 
Eep.  1177,— opinion  by  Justice  Field. 
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*'  Under  the  act  of  1866  parallelism  of  end-lines  was 
*'  not  required-"^ 

"  The  location  was  made  under  the  law  of  1866  which 
"  did  not  require  parallelism  of  end-lines.'*  ^ 

**  When  these  locations  were  made  (1866)  there  was 
**  no  law  requiring  such  parallelism.**  ® 

*  *  The  act  of  1866,  under  the  provisions  of  which  the 
''  patent  in  this  case  was  applied  for,  and  under  which 
**  the  rights  of  defendant  in  error  accrued,  did  not  re- 
**  quire  parallelism  of  end-lines.*** 

The  same  doctrine  was  practically  reiterated  by  the 
supreme  court  of  the  United  States  in  the  Del  Monte 


In  speaking  of  the  act  of  1872,  which  in  specific  terms 
required  end-lines  to  be  parallel,  Justice  Brewer  for  the 
court  said:— 

*  *  There  is  no  inherent  necessity  that  the  end-lines  of 
a  mining  claim  should  be  parallel;  yet  the  statute 
[act  of  1872]  has  so  specifically  prescribed.***^ 


<< 
<< 


From  which  the  inference  is  irresistible  that  parallelism 
is  not  essential,  unless  the  statute  so  declares,  which  the 
act  of  1866  did  not 

In  the  case  of  the  Argonaut  Mining  Co.  v.  Kennedy 
M.  and  M.  Co.,  a  case  to  be  hereafter  analyzed,  it  was 
strenuously  contended  that  this  doctrine  had  been  subse- 
quently repudiated  by  the  supreme  court  of  the  United 
States,  but  this  contention  was  overruled  by  the  supreme 
court  of  Calif  omia.* 

1  Walntb  V.  Champion  M.  Co.,  63  Fed.  552,  556. 
•Cons.  Wyoming  G.  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540,  550. 
•Ganon  City  G.  and  8.  M.  Co.  v.  North  Star  M.  Co.,  73  Fed.  597,  599. 
•Id^  (C.  C.  A.),  83  Fed.  658,  669. 

•  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  S.  55,  67, 
18  Sap.  Ct.  Bep.  895. 

•  131  CaL  15,  28,  82  Am.  St  Bep.  317,  63  Pac  148,  pending  in  U.  S. 
gnpron^  eonrt  on  writ  of  error. 
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The  principle  is  thus  established  beyond  question 
that  under  the  act  of  1866  end-lines  of  a  surface  location 
were  not  required  to  be  parallel. 

There  is  another  statement  by  Judge  Field  in  the 
Eureka  case  to  be  considered,— viz.,  that  neither  the 
form  nor  extent  of  the  surface  area  claimed  in  connec- 
tion with  the  lode  controlled  the  rights  in  the  located 
lode.  It  did  not  measure  the  miner's  rights  either  to 
the  linear  feet  upon  its  course  or  to  follow  the  dips, 
angles,  and  variations  of  the  vein.^ 

Yet  when  the  vein  was  in  fact  inclosed  by  surface 
boundaries  the  locator  could  not  follow  it  on  its  course 
beyond  those  lines.^ 

Judge  Field,  speaking  of  the  local  rules  before  the 
court  in  the  Eureka  case,  said:— 

*  *  What  the  miners  meant  by  allowing  a  certain  num- 
ber of  feet  on  a  ledge  was  that  each  locator  might 
follow  his  vein  for  that  distance  on  the  course  of  the 
ledge,  and  to  any  depth  within  that  distance.  Sa 
much  of  the  ledge  he  was  permitted  to  hold  as  lay 
within  vertical  planes,  drawn  downward  through  the 
end-lines  of  the  location,  and  could  be  measured  any- 
where by  the  feet  on  the  surface.  If  this  were  not  so, 
he  might,  by  the  bend  of  his  vein,  hold  under  the 
surface  along  the  course  of  the  ledge  double  and  treble 
the  amount  he  could  take  on  the  surface.  Indeed,  in- 
stead of  being  limited  by  the  number  of  feet  prescribed 
by  the  rules,  he  might,  in  some  cases,  oust  all  his 
neighbors  and  take  the  whole  ledge.  No  construction 
is  permissible  which  would  substantially  defeat  the 
limitation  of  quantity  on  a  ledge,  which  was  the  most 
important  provision  in  the  whole  system  of  rules. ' '  • 

The  precise  meaning  of  the  language  above  quoted— 
*  *  If  this  were  not  so,  he  might,  by  the  bend  in  his  vein, 

1  Eureka  Case,  4  Saw.  302,  323,  Fed.  Cas.  No.  4548.    See,  also,  Qolden 
Fleece  v.  Cable  Cons.  Co.,  12  Nev.  312,  328. 
•Ante,  i  60. 
*  Eureka  Case,  4  Saw.  302,  Fed.  Cas.  No.  4548. 
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''  hold  under  the  surface  along  the  course  of  the  ledge 
^'  double  and  treble  the  amount  he  could  take  on  the 
''  surface.  Indeed,  instead  of  being  limited  by  the  num- 
"  ber  of  feet  prescribed  by  the  rules,  he  might,  in  some 
''  cases,  oust  all  his  neighbors  and  take  the  whole 
"  ledge"— is  not  altogether  clear  when  construed  in  the 
light  of  his  declaration  that  end-lines  were  not  required 
to  be  parallel,  and  his  subsequent  conclusions,— 

"  That  both  defendant  and  the  plaintiff,  by  virtue  of 
'  their  respective  patents,  whether  issued  upon  loca- 
'  lions  under  the  act  of  1866  or  under  the  act  of  1872, 
'  were  limited  to  veins  or  lodes  lying  within  planes 
'  drawn  vertically  downward  through  the  end-lines  of 
'  their  respective  locations ;  and  that  each  took  the  ores 
'  found  within  those  planes  at  any  depth  in  all  veins 
'  or  lodes  the  top  or  apex  of  which  lay  within  the  sur- 
'  face  lines  of  its  locations.  .  .  . 

''  Inasmudi  as  the  ground  in  dispute  lies  within 
'  planes  drawn  vertically  downward  through  the  end- 
'  lines  of  the  plaintiff's  patented  locations,  our  con- 
^  elusion  is,  that  the  ground  is  the  property  of  the 
'  plaintiff,  and  that  judgment  must  be  for  its  posses- 
*  sion  in  its  favor/' 

As  part  of  the  apex  was  in  both  the  At  Last  and  Mar- 
garet, and  as  their  end-lines  were  not  parallel,  but 
diverged  in  the  direction  of  the  dip,  these  conclusions 
would  seem  to  warrant  the  deduction  that  the  locafx)r 
takes  all  of  the  vein  within  the  extended  vertical  end- 
line  planes.  His  statement  that,  by  following  a  bend  in 
the  vein,  the  locator  might  oust  all  his  neighbors,  proba- 
bly referred  to  following  the  vein  in  its  course  beyond 
the  end-lines.  This  suggestion  is  quite  plausible,  when 
we  consider  tme  of  the  contentions  of  the  Bichmond 
company,— viz.,  that  they  had  a  right  to  follow  the  vein 
from  the  Tip  Top  incline  downward  and  onward  across 
the  Bichmond  end-line  produced  (W-X-C,  on  figure  54), 
and  underneath  the  surface  of  the  Arctic  and  Atiantic 
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to  the  length  claimed,  regardless  of  their  surface  bound- 
aries. 

The  suggestion  is  rendered  more  plausible  by  a  con- 
sideration of  a  further  contention  of  the  Richmond 
company  as  to  the  character  of  the  vein  in  dispute,— 
i.  e.  that  it  was  a  pipe-vein  *  lying  in  the  ground  as  we 
might  conceive  a  gas  or  water  main  to  lie,  inclined  and 
bending,  but  taking  a  general  easterly  course  under- 
ground. By  a  bend  in  the  vem  Judge  Field  certainly 
had  reference  to  the  longitudinal  course  of  the  vein,  and 
not  its  dip. 

The  deduction  that  Judge  Field  intended  to  announce 
the  doctrine  that  under  the  act  of  1866  the  lode  locator 
had  a  right  to  all  of  the  vein  within  the  vertical  diver- 
ging end-line  planes,  would  be  all  but  conclusive  but  for 
the  following  paragraph  :- 

"  Lines  drawn  vertically  down  through  the  ledge  or 
^ '  lode  at  right  angles  with  a  line  representing  this  gen- 
**  eral  course  at  the  ends  of  the  claimant's  line  of  locar 

*  *  tion  will  carve  out,  so  to  speak,  a  section  of  the  ledge 

*  *  or  lode  within  which  he  is  permitted  to  work  and  out 

*  *  of  which  he  cannot  pass.  *  * 

Certainly  the  Eureka  case,  as  adjudicated  by  both 
trial  and  appellate  courts,  is  authoriiy  for  the  doctrine 
that  under  the  act  of  1866  a  patentee  or  locator  with 
diverging  end-line  planes  is  not  denied  all  extralateral 
right,  but  that  at  least  the  locator  or  patentee  is  entitled 
to  that  segment  of  the  vein  underneath  the  surface  which 
is  found  (1)  within  the  extended  vertical  diverging 
end-line  planes,  and  (2)  within  rectangular  end-line 
planes  applied  to  the  extremities  of  linear  length  on  the 
vein  within  the  location.    And  this  effect,  as  we  shall 

*See  Prof.  Blake's  Monograph^  "Ore  Deposits  of  Eureka  District," 
vol.  vi,  Trans.  Am.  Inst.  M.  E.  554^  560;  Dr.  Baymond's  Monograph, 
« ' Eureka-Bichmond  Case,"  Id.  371,  378,  and  ''What  Is  a  Pipe-Vein t" 
Id.  393. 
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see,  has  been  given  to  the  decision  by  the  supreme  court 
of  California. 

g  577.  The  Argonaut-Kennedy  case.— The  facts  in- 
volved in  the  Argonaut-Kennedy  case,  decided  bv  the 
supreme  court  of  California,  may  be  best  outlined  with 
the  aid  of  a  diagram  (figure  55). 


FlGUBE  55. 

The  Argonaut  company  owned  the  Pioneer,  or  Argo- 
naut, claim,  located  prior  to  the  passage  of  the  act  of 
1872,  and  had  entered  it  for  patent  and  received  a  cer- 
tificate of  purchase  prior  to  May  10, 1872,  but  the  patent 
was  not  issued  until  after  the  passage  of  the  act  The 
end-lines  diverge  in  the  direction  of  the  dip.  The  ore 
bodies  in  dispute  were  upon  the  dip  of  the  vein  within 
the  Pioneer  end-line  planes  extended,— that  is,  south 
of  the  north  Pioneer  end-line  A-B-B'  and  underneath 
the  surface  of  the  Silva  quartz  mine,  which  was  owned 
by  the  Kennedy  company.  The  Silva  was  located 
twenty  years  after  the  entry  of  the  Pioneer.    The  ore 
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bodies  in  dispute  were  reached  by  the  Kennedy  com- 
pany through  drifts  on  the  vein  run  from  the  side  of 
their  working  shaft  having  its  collar  within  the  Ken- 
nedy millsite.  The  Kennedy  company  also  owned  the 
Kennedy  quartz  mine,  located  on  the  same  vein  adjoin- 
ing the  Pioneer  on  the  north,  but  asserted  no  right  to 
the  ore  bodies  in  dispute  by  reason  of  such  ownership. 
All  the  underground  works  of  the  Kennedy  company 
were  within  the  extralateral-right  lines  of  the  Kennedy 
quartz  mine,  except  that  some  of  the  levels  were  ex- 
tended south  of  the  prolonged  common  boundary  be- 
tween the  Pioneer  and  Kennedy  properties,  and  this 
extension,  together  with  the  extraction  of  ore  south 
of  that  boundary  was  the  trespass  complained  of. 

The  Kennedy  company  defended  upon  the  following 
grounds:— 

(1)  The  end-lines  of  the  Pioneer  are  not  parallel— 
consequently  it  is  not  entitled  to  extralateral  rights ;  the 
ore  bodies  in  dispute,  being  underneath  the  surface  of 
the  Silva,  belong  to  that  claim  by  virtue  of  its  common- 
law  right; 

(2)  That  if  it  be  held  that  the  rights  upon  the  Pioneer 
vein  are  referable  solely  to  the  act  of  1866,  that  act,  by 
implication,  required  that  end-lines  should  be  parallel, 
as  a  condition  precedent  to  the  exercise  of  the  extra- 
lateral  right; 

(3)  That  even  if  under  the  act  of  1866  parallelism  of 
end-lines  was  not  required,  the  owners  of  the  Pioneer, 
having  accepted  a  patent  issued  after  the  passage  of 
the  act  of  1872,  it  is  bound  by  the  requirement  of  paral- 
lelism of  end-lines  embodied  in  that  law.  As  the  end- 
lines  are  not  parallel,  there  is  no  extralateral  right,  and 
the  ore  bodies  in  dispute  fall  to  the  Silva  by  common- 
law  right; 

(4)  That  if,  notwithstanding  the  non-parallelism  of 
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the  Pioneer  end-lines,  the  extralateral  right  is  not 
wholly  denied,  such  right  should  be  defined  by  apply- 
ing a  plane  parallel  to  the  south  end-line,  and  the  nort:h- 
em  extremity  of  the  vein  within  the  Pioneer  location, 
on  the  theory  that  the  description  contained  in  the  pat- 
ent conunenced  at  the  south  end  of  the  claim. 

The  contention  of  the  Argonaut  Mining  Company 
was  as  follows:— 

(1)  The  title  of  the  Argonaut  company  to  the 
Pioneer,  or  Argonaut,  mine  originated,  ripened,  and 
became  vested  in  its  predecessors  under  the  act  of  July 
26,  1866.  This  act  did  not,  either  in  terms  or  inferen- 
tially,  require  end-lines  to  be  parallel,  and  no  conse- 
quence is  attached  to  a  deviation  from  parallelism ; 

(2)  Although  the  end-lines  were  not  required  to  b^ 
parallel  under  the  act  of  1866,  yet  if  by  any  process  of 
reasoning  any  limitation  upon  the  extralateral  right 
was  imposed  upon  the  locator's  title,  by  reason  of  the 
divergence  of  the  end-lines,  such  limitation  was  re- 
moved by  the  act  of  May  10,  1872,  which  granted  to 
owners  of  locations  theretofore  made  the  right  to  pur- 
sue the  vein  on  its  downward  course  between  the  end- 
line  planes  of  such  location  as  it  then  existed ; 

(3)  The  title  evidenced  by  the  certificate  of  pur- 
chase issued  prior  to  the  passage  of  the  act  of  1872  was 
the  complete  equitable  title,  equivalent  for  all  practical 
purposes  to  the  issuance  of  a  patent  Congress  could 
not  deprive  the  purchaser  of  any  rights  acquired  under 
that  certificate  nor  cast  upon  such  purchaser  any  addi- 
tional burdens.  It  is  quite  manifest,  however,  that  con- 
gress never  intended  that  the  estate  of  any  mining 
locator  held  prior  to  May  10,  1872,  should  suffer  any 
diminution  or  curtailment  by  reason  of  the  act  passed 
on  that  day; 
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(4)  The  patent  of  the  United  States  issued  to  the 
predecessor  in  title  of  the  Argonaut  company  in  terms 
grants  the  vein  throughout  its  entire  depth  between  the 
end-lines  described  in  the  patent  and  these  lines  ex- 
tended in  their  own  direction.  The  land  department 
had  jurisdiction  of  the  subject-matter.  If  more  was 
given  than  the  patentee  should  have  had,  it  is  a  ques- 
tion between  the  government  and  the  patentee;  out- 
siders cannot  collaterally  assail  the  patent; 

(5)  The  courts  cannot  construct  end-lines.  The  end- 
lines  described  in  a  patent  issued  by  the  executive  can- 
not be  readjusted  by  the  judiciary.  The  extralateral 
rights  of  the  Pioneer  must  be  determined  by  the  calls 
of  the  patent  in  connection  with  the  law  under  which 
the  right  to  it  became  perfected,  and  the  physical  facts 
as  to  the  course  of  the  vein  through  the  ground; 

(6)  If  this  be  not  true,  the  only  method  for  adjusting 
inequalities  for  which  any  judicial  precedent  can  be 
found  is  announced  in  the  Eureka  case,—i.  e.  lines 
drawn  at  right  angles  to  the  course  of  the  vein,  at  the 
extreme  points  on  the  vein  within  the  location.  The 
application  of  this  theory  will  give  all  the  ore  bodies 
in  dispute  (and  more)  to  the  Argonaut  company. 

The  case  was  tried  before  Judge  G.  W.  Nicol,  sujkj- 
rior  judge  of  Tuolumne  county  upon  an  agreed  state- 
ment of  facts.  He  rendered  judgment  in  favor  of  the 
Argonaut  company.  An  appeal  was  perfected  to  the 
supreme  court  of  California,  which  court  affirmed  the 
judgment. 

The  opinion  of  the  appellate  court  may  be  epitomized 
as  follows:— 

(1)  The  Argonaut  company  was  entitled  to  all  the 
rights  on  the  vein  which  would  attach  to  a  location  in 
that  form  under  the  act  of  1866.  The  act  of  1872  did 
not  deprive  thai  company  of  anything  theretofore  ac- 
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quired.    On  the  contrary,  such  rights  were  specifically 
confirmed; 

(2)  Under  the  act  of  1866  end-lines  of  a  surface  loca- 
tion were  not  required  to  be  parallel.  Locations  with 
diverging  end-lines  were  not  denied  all  extralateral 
rights; 

(3)  The  intent  of  the  act  of  1866  was,  that  the  locator 
of  a  vein  should  have  the  same  length  on  the  lode  under- 
neath the  surface  as  he  had  on  the  surface.  As  diver- 
ging end-lines,  if  they  were  to  be  taken  as  defining  the 
extralateral  rights  would  give  to  the  locator  more  in 
length  undergroimd  than  the  locator  had  at  the  surface, 
the  contention  that  he  was  entitled  to  those  underground 
parts  of  the  vein  between  the  diverging  end-line  planes 
cannot  be  sustained ; 

(4)  The  act  of  1872  purporting  to  convey  to  the  own- 
ers of  claims  located  prior  to  the  passage  of  the  act, 
veins  throughout  their  entire  depth  within  the  end-line 
planes  of  the  location,  cannot  be  construed  as  a  grant  of 
an  extralateral  right  between  diverging  end-line  planes. 
The  act  in  this  regard  was  not  intended  to  enlarge  the 
rights  upon  the  original  vein,  as  such  rights  existed  at 
the  date  of  the  passage  of  the  act ; 

(5)  The  rights  of  the  Argonaut  company  to  the  vein 
is  limited  to  planes  at  the  limit  of  their  right  to  the  lode 
on  the  surface  at  right  angles  to  the  general  course  of 
the  lode.  The  doctrine  of  Ihe  Eureka  case  in  this  behalf 
was  approved  and  followed ; 

(6)  The  court  overruled  the  contention  of  the  Ken- 
nedy company  to  the  effect  that  parallelism  should  be 
obtained  by  drawing  a  line  at  the  northern  extremity  of 
the  lode  within  the  Pioneer  location,  parallel  to  the 
sonth  end-line.^ 

^Ai^naut  M.  Co.  v.  Kennedj  M.  and  M.  Co.,  131  CaL  15,  82  Am.  St. 
B^.  317,  63  Pae.  148. 
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The  effect  of  this  decision  is  illustrated  on  figure  56. 
It  will  be  observed  that  the  line  1-2  indicates  the  rect- 
angular plane  parallel  to  3-4,  the  end-line  A-B-B'  cross- 
ing the  lode  at  less  than  a  right  angle.  As  we  do  not 
conceive  it  possible  that  the  Argonaut  company  could 
in  any  event  go  beyond  its  north  end-line  plane,  the 
result  of  the  decision  is  to  award  an  underground  seg- 
ment of  the  vein  between  end-lines  slightly  converging 
in  the  direction  of  the  dip. 

The  case  was  taken  to  the  supreme  court  of  the  United 
States  on  writ  of  error.  A  motion  was  made  by  the 
Argonaut  company  to  dismiss  the  writ  for  want  of 
jurisdiction.  The  motion  and  the  case  on  its  merits  has 
been  argued  twice,  and  the  case  stands  submitted  for 
decision,  no  opinion  having  been  announced  at  the  time 
this  treatise  goes  to  press. 

These  two  cases,  the  Eureka  and  Argonaut,  are  un- 
doubted authority  for  the  principle  that  the  owner  of  a 
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claim  located  nnder  the  act  of  1866,  with  diverging  end- 
lines,  is  entitled  to  all  that  part  of  the  vein  between  the 
extended  vertical  end-line  planes  which  also  lies  between 
vertical  planes  established  at  the  extremities  of  the 
linear  distance  on  the  vein  measured  at  the  surface  at 
right  angles  to  the  general  course  of  the  vein  at  the* 
surface  within  the  location. 

Xo  other  solution  of  the  problem  has  thus  far  been 
suggested  by  the  courts. 


Abticlb  hi,    Extbalateral  Bights   Flowing  fbom 

Locations  Made  xjkdeb  the  Act  op  May  10, 

1872,  AND  the  Revised  Statutes. 


1 581.   fatrodnctory. 

1 5^  Puiillelisin  of  end-tines  a 
eonditioB  precedent  to 
the  exereifle  of  the  extra- 
lateral  right. 

<' Broad  lodes"— Apex  bi- 
seeted  by  side-line  com- 
mon to  two  locations. 


1583. 


f  584.  Yein  entering  and  departing 
through  the  same  side- 
line. 

1585.  The  extralateral  right  ap- 

pUed  to  the  ideal  lode. 

1586.  Vein  crossing  two  parallel 

nde-tines— The  Flagstaff 


1587.  Same— The    Argentine-Ter- 
rible 


f  568.  Same—The  King-Amj  case. 

1580.  Deductions  from  side-end 
line  cases  —  Extralateral 
right  in  such  cases  de- 
fined b/  vertical  planes 


drawn  through  the  side- 
end  lines  produced. 

f  590.  Vein  crossing  two  opposite 
non-parallel  side-Hnes. 

f  591.  Yein  crossing  one  end-line 
and  a  side-line. 

§  59Ia«  Yein  crossing  one  end-line, 
passing  out  of  a  side-Une, 
then  returning,  and  ulti- 
mately passing  out  of 
either  the  other  side  or 
end-line. 

f  592.  Yein  with  apex  wholly 
within  the  location,  but 
crossing  none  of  its  bound- 
aries, or  entering  at  one 
end-line  and  not  reaching 
any  other  boundary. 

1593.  Extralateral    right    as    to 

▼eins  other  than  the  one 
upon  which  the  location 
is  based. 

1594.  Other   illustrations    of   the 

appUcation  of  the  prin- 
ciples discussed. 
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1 595.  Extralateral  rights  on  other 
lodes  conferred  by  the 
act  of  1872  on  owners  of 
claims  previously  located 
where  the  end-lines  are 
not  parallel. 

I  596.  Extralateral  right  where  the 
apex  is  found  in  surface 
conflict  between  junior 
and  senior  lode  locations 


^Practical  application  of 
the  Del  Monte  case. 

§  597.  Extralateral  right  where  the 
apex  is  found  in  surface 
conflict  between  junior 
lode  locators  and  prior 
placer  or  agricultural  pat- 
ents. 

§  598.   Conclusions. 


§681.  Introductory.— We  are  now  to  consider  the 
subject  of  the  extralateral  right  flowing  from  locations 
initiated  subsequent  to  the  passage  of  the  act  of  May  10, 
1872y  and  to  note  the  conditions  and  limitations  under 
which  it  may  be  exercised.  No  branch  of  the  mining 
law  presents  so  many  intricate  and  varied  questions, 
and  there  is  none  more  difficult  to  treat  comprehensively 
and  concisely.  Certain  important  principles  governing 
it  have  been  established,  and  are  beyond  the  domain  of 
speculation.  Others  await  the  decision  of  the  supreme 
court  of  the  United  States,  the  final  arbiter  upon  all 
questions  arising  under  the  federal  laws. 

Manifestly  the  application  of  the  law  to  individual 
cases  requires  the  consideration  of  physical  conditions 
existing  in  each.  Where  a  patented  surface  area  is  in- 
vaded the  patentee  need  but  produce  the  instrument 
under  which  he  deraigns  title  from  the  paramount  pro- 
prietor to  put  the  invader  upon  proof  of  justification; 
but  where,  in  pursuit  of  his  vein  on  its  downward 
course,  out  of  and  beyond  vertical  planes  drawn  down- 
ward through  his  surface  boundaries,  his  right  is  chal- 
lenged, he  is  called  upon  to  show  something  more  than 
appears  upon  the  face  of  the  patent,  and  establish  facts, 
the  existence  of  which  are  not  even,  prima  facie,  pre- 
sumed from  that  instrument 

Naturally,  therefore,  the  discussion  leads  us  into  geo- 
logical questions,  sometimes  simple,  other  times  com- 
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plez.  The  peculiar  facts  found  in  one  case  may  never 
have  their  precise  parallel  in  another.  For  that  reason, 
each  case  presented  must  be  analyzed  in  the  light  of  the 
facts  established,  or  as  they  appeared  to  the  court  decid- 
ing it  We  may  have  to  reach  the  ultimate  goal  by  cir- 
cuitous routes  and  easy  stages. 

The  spirit  in  which  the  statutes  upon  this  subject 
should  be  approached  is  aptly  stated  by  the  supreme 
court  of  the  United  States,  speaking  through  Justice 
Brewer,  as  follows:— 

**It  must  be  borne  in  mind  in  considering  the  ques- 
tions presented  that  we  are  dealing  simply  with 
statutory  rights.  There  is  no  showing  of  any  local 
customs  or  rules  affecting  the  rights  defined  in  and 
prescribed  by  the  statute,  and  beyond  the  terms  of 
the  statute  courts  may  not  go.  They  have  no  power 
of  legislation.  They  cannot  assume  the  existence  of 
any  natural  equity  and  rule  that  by  reason  of  such 
equity  a  party  may  follow  a  vein  into  the  territory  of 
his  neighbor  and  appropriate  it  to  his  own  use.  If 
cases  arise  for  which  congress  has  made  no  provision, 
tile  courts  cannot  supply  the  defect  Congress  having 
prescribed  the  conditions  upon  which  extralateral 
rights  may  be  acquired,  a  party  must  bring  himself 
within  those  conditions,  or  else  be  content  with  sim- 
ply the  mineral  beneath  the  surface  of  his  terri- 
tory. It  is  undoubtedly  true  that  the  primary  thought 
of  the  statute  is  the  disposal  of  the  mines  and  min- 
erals, and  in  the  interpretation  of  the  statute  this 
primary  purpose  must  be  recognized  and  given  effect. 
Hence,  whenever  a  party  has  acquired  the  title  to 
ground  within  whose  surface  area  is  the  apex  of  a 
vein,  with  a  few  or  many  feet  along  its  course  or 
sbike,  a  right  to  follow  that  vein  on  ite  dip  for  the 
same  length  ought  to  be  awarded  to  him  if  it  can  be 
done,  and  only  if  it  can  be  done,  under  any  fair  and 
natural  construction  of  the  language  of  the  stetute. 
If  the  surface  of  the  ground  was  everywhere  level, 
and  veins  constantly  pursued  a  straight  line,  there 
would  be  little  difficult  in  legislation  to  provide  for 

Lindlej  on  IL— €S 
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*  all  contingencies ;  but  mineral  is  apt  to  be  found  in 

*  mountainous  regions  where  great  irregularity  of  sur- 

*  face  exists  and  the  course  or  strike  of  the  veins  is  as 

*  irregular  as  the  surface,  so  that  many  cases  may  arise 

*  in  which  statutory  provisions  will  fail  to  secure  to  a 

*  discoverer  of  a  vein  such  an  amount  thereof  as  equi- 

*  tably  it  would  seem  he  ought  to  receive. '  *  ^ 

g  682.  Parallelism  of  end-lines  a  condition  precedent 
to  the  exercise  of  the  eztralateral  right.— It  is  needless 
to  quote  the  language  of  sections  twenty-three  hundred 
and  twenty  and  twenty-three  hundred  and  twenty-two 
of  the  Revised  Statutes.  The  former  prescribes  the 
nature  and  extent  of  the  location,  and  the  latter  defines 
the  extent  of  the  extralateral  right.  The  law  does  not 
in  terms  impose  as  the  penalty  for  failure  to  parallel  the 
end-lines,  the  deprivation  of  all  extralateral  right,  but 
the  courts  construing  the  two  sections  together  have 
announced  the  conclusion  that  such  parallelism  is  es- 
sential to  the  exercise  of  the  right.  When  we  speak  of 
end-lines,  we  mean  such  lines  as  are  crossed  by  the  lode 
on  its  course.  As  we  have  heretofore  noted,  side-lines 
may  become  end-lines,  or,  as  we  have  called  them  for 
descriptive  purposes,  side-end  lines.^ 

The  leading  case  upon  the  subject  of  non-parallelism, 
and  the  consequences  flowing  from  it,  is  that  of  the  Iron 
Silver  Mining  Company  v.  Elgin  Mining  and  Smelting 
Company,  decided  by  the  supreme  court  of  the  United 
States,*  familiarly  known  as  the  *  *  Horseshoe  case, ' '  the 
illustration  of  which  is  photographed  upon  the  brain  of 
every  mining  practitioner. 

The  doctrine  there  announced  by  a  majority  of  the 
court  is  as  follows  :— 

^Del  Monte  M.  and  M.  Go.  v.  Last  Chance  M.  Co.,  171  U.  S.  55,  66,  67, 
18  Sup.  Ct.  Hep.  895. 

*Anie,  §  367. 

•118  U.  S.  196,  6  Sup.  Ct.  Rep.  1177,  cited  in  Del  Monte  M.  and  M.Go.9. 
Last  Chance  M.  Co.,  171  U.  S.  55,  67,  18  Sup.  Ct.  Bep.  895. 
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''Under  the  act  of  1866,  parallelism  in  the  end-lines 
'  of  a  surface  location  was  not  required,  but  where  a 
'  location  has  been  made  since  the  act  of  1872,  such 
'  parallelism  is  essential  to  the  existence  of  any  right 

*  in  the  locator  or  patentee  to  follow  his  vein  outside  of 
'  the  vertical  planes  drawn  through  the  side-lines.  His 
'  lateral  right  by  the  statute  is  confined  to  such  portion 

*  of  the  vein  as  lies  between  such  planes  drawn  through 

*  the  end-lines  and  extended  in  their  own  direction ; 
'  that  is,  between  parallel  vertical  planes.    It  can  em- 

*  brace  no  other." 

We  reproduce  the  diagram  for  illustrative  purposes. 

The  case  arose,  as  did  all  others  in  which  the  Iron 
Silver  Mining  Company  was  involved,  out  of  conflicting 
rights  to  certain  portions  of  the  blanket  deposits  of 
Leadville.  Dr.  Baymond  discusses  the  case  fully  in  his 
monograph,  "Lode  Locations."* 

It  appears  that  the  line  marked  "apex"  on  figure  57 
represents  a  vein  exposure  caused  by  the  erosion  of 
California  Gulch,  the  only  exposure  found  in  that  neigh- 
borhood. The  vein  on  its  downward  course  had  a  slight 
inclination  from  the  horizon  in  the  direction  of  the  Gilt 
Edge.  The  form  assumed  by  the  line  of  vein  exposure 
may  be  illustrated  in  a  homely  way  by  a  bite  taken  out 
of  a  horizontally-held  sandwich.^ 

In  another  portion  of  this  treatise,*  we  have  presented 
geological  cross-sections  illustrating  the  position  in  the 
earth  of  this  form  of  deposit,  showing  the  difficulties  of 
determining  which  is  the  strike  and  which  is  the  dip  of 
the  vein.  Assuming  the  vein  exposure  to  be  an  apex, 
the  predecessor  in  title  of  the  Iron  Silver  Mining  Com- 
pany laid  his  location  along  what  he  supposed  to  be  the 
course  of  the  vein,  producing  the  fantastic  results 
shown  in  the  figure,  being  unable  to  draw  a  line  at  the 

>  Tnno.  Am.  Inst.  M.  E.,  vol.  xv,  p.  272. 

>  We  are  indebted  to  Dr.  BaTmond  for  this  compariBon. 
'FignreB  20a  and  21b,  p.  554. 
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southwestern  terminus  of  the  so-called  apex,  which 
would  be  across  the  apex  and  at  the  same  time  be  paral- 
lel to  the  northwest  end-line,  x-y.  The  so-called  apex 
crossed  the  line  v-i,  which  was  not  parallel  to  Or-y,  the 
two  lines  diverging  at  an  obtuse  angle  in  the  direction 
of  what  was  determined  to  be  the  dip  of  the  vein. 
Therefore,  the  right  to  pursue  the  vein  underneath  the 
Gilt  Edge  claim  was  denied.  A  strenuous  plea  was 
made  in  the  case  for  the  judicial  readjustment  of  the 
boundaries,  so  as  to  give  to  the  Iron  Silver  Mining 
Company  a  segment  of  the  vein  in  depth,  but  the  major- 
ity of  the  court  held,  as  we  have  heretofore  observed, 
that  it  had  no  power  to  make  locations,  but  that  the 


H. 
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miner  must  stand  or  fall  npon  the  one  he  makes  him- 
self. Chief  Justice  Waite,  with  whom  concurred  Mr. 
Justice  Bradley,  dissented  from  the  views  of  the  major- 
ity of  the  court,  favoring  the  application  of  rectangular 
end-line  planes  to  the  extremities  of  the  vein  within  the 
surface  location/  the  rule  applied  in  the  Eureka  and 
Argonaut  cases  to  locations  made  imder  the  act  of  1866.^ 

While  the  local  conditions  out  of  which  this  case 
arose  were  x)eculiary  there  is  no  reasonable  expectation 
that  the  doctrine  of  the  case,  as  hereinbefore  quoted, 
will  be  disturbed  where  the  liues  crossing  the  lode  di- 
verge in  the  direction  of  the  dip. 

It  has  been  applied  by  Judge  Knowles  to  a  location 
having  the  form  of  a  triangle,^  and  will  probably  con- 
trol all  forms  of  locations,  varying  from  a  square  to  a 
crescent,  where  the  production  of  the  end-lines  would 
create  exaggerated  inequalities  in  length  as  the  vein  is 
followed  in  depth. 

Where,  however,  the  two  lines  crossing  the  lode  con- 
verge in  the  direction  of  the  dip,  intersecting,  as  they 
are  produced,  at  some  point  beyond  the  side-lines,  we 
cannot  see  upon  what  principle  the  doctrine  can  be 
maintained.  Where  the  reason  of  the  rule  ceases,  the 
rule  itself  should  cease.  To  say  to  a  claimant  with  con- 
verging end-lines,  '^The  law  permits  you  to  take  as 
"  much  of  the  vein  in  its  downward  course,  beyond 
"  the  side-lines,  as  you  may  include  within  parallel  sur- 
''  face  end-lines.  You  have  taken  less  than  you  might 
"have  acquired;  therefore,  you  shall  have  nothing,'* 
is  illogical. 

What  we  have  heretofore  said  upon  this  subject  of 
converging  end-lines  under  the  act  of  1866,^  applies 

*  118  IT.  8.  209,  6  Sup.  Ct.  Bep.  1177. 

*  AnU,  %%  576,  577. 

*  Montana  Co.  Ltd.  v.  Clark,  42  Fed.  620. 
*AnU,  I  574. 
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with  equal  force  to  locations  made  under  the  later 
laws.* 

With  this  qualification  there  can  be  no  question  as  to 
the  scope  and  meaning  of  the  rule  announced  in  the 
Elgin  case. 

We  have  hertof ore  noted  ^  that  the  supreme  court  of 
California,  following  the  dictum  of  Judge  Field  in  the 
Eureka  case,  has  stated  that  the  provisions  of  the  act 
of  1872,  requiring  the  end-lines  of  each  claim  to  be 
parallel,  is  merely  directory,  and  no  consequence  is 
attached  to  a  deviation  from  its  direction.* 

In  the  case  wherein  this  was  announced  the  contro- 
versy was  over  the  possession  of  the  surface.  It  in- 
volved only  intralimital  rights,  and,  as  fully  explained 
in  preceding  sections,^  this  class  of  rights  is  not  affected 
by  the  form  of  the  location,  so  long  as  the  area  included 
is  within  the  statutory  limit. 

At  all  events,  the  dictum  of  Judge  Field  and  the 
decision  of  the  supreme  court  of  California,  at  least  in 
so  far  as  it  applies  to  the  extralateral  rights,  were  over- 
ruled by  the  Horseshoe  case.*^ 

The  requirement  of  the  statute  as  to  parallelism  does 
not  necessarily  imply  that  the  lines  should  be  drawn  on 
the  surface  with  absolute  mathematical  precision.  A 
reasonable  compliance  with  the  law  is  all  that  is  re- 
quired. A  substantial  parallelism  should  satisfy  the 
law. 

The  statute  *  in  defining  the  extent  of  the  extralateral 

1  This  doctrine  was  conceded  by  counsel  as  to  the  extralateral  rights  on 
the  Emma  claim  involved  in  the  case  of  Bunker  Hill  and  Sullivan  M.  and 
G.  Go.  V.  Empire  State-Idaho  M.  and  D.  Go.,  109  Fed.  538,  540. 

•Ante,  §  365. 

•Horswell  v.  Buiz,  67  Gal.  Ill,  7  Pac.  197. 

^Ante,  II  365,  552. 

*  So  held  in  Argonaut  M.  Go.  v.  Kennedy  M.  and  M.  Go.,  131  GaL  15, 
23,  82  Am.  St.  Bep.  317,  63  Pac  148. 

•Bev.  Stats.,  i  2322. 
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right  refers  to  locations  only,  and  does  not  in  terms 
mention  patents ;  but,  of  course,  a  patent  is  but  the  evi- 
dence of  a  perfected  location.  A  right  conferred  by 
patent  caiinot  be  defeated  by  showing  a  want  of  paral- 
lelism of  the  end-lines  of  the  claim  as  originally  located. 
The  location  will  be  conclusively  presumed  to  have  been 
made  in  the  form  described  in  the  patent^ 

Conversely,  if  the  form  of  the  surface  boundaries,  as 
described  in  that  instrument,  taken  in  connection  with 
the  physical  facts  shown,  is  of  such  a  character  as  to 
prevent  the  exercise  of  the  extralateral  right,  the  pat- 
entee cannot  be  permitted  to  appeal  to  his  location  as 
originally  marked  to  control,  vary,  or  modify  the  terms 
of  the  patent 

The  term  ** location,'*  therefore,  as  found  in  this 
section  of  the  statutes,  is  intended  to  apply  to  the  statiis 
of  the  location  as  to  form  as  it  appears  at  the  time  rights 
asserted  under  it  are  brought  into  question.  The  pro- 
duction of  the  patent  simply  dispenses  with  the  neces- 
sity of  proving  the  antecedent  facts  culminating  in  its 
issuance— facts  that,  in  the  absence  of  such  an  instru- 
ment, would  have  to  be  proved  independently,  such  as 
discovery,  marking  of  the  boundaries,  and  performance 
of  such  other  acts  as  may  be  required  under  local  or 
state  regulations  as  conditions  precedent  to  the  com- 
pletion of  a  valid  location.  The  term  * '  survey ' '  is  some- 
times found  in  the  decisions  when  referring  to  the 
exterior  form  of  a  location.  This  refers,  of  course,  to 
the  patent  survey,  the  field-notes  of  which  are  embodied 
in  the  patent  ^s  ultimately  issued. 

It  may  not  be  out  of  place  to  call  attention  to  the  fact 
that  in  the  absence  of  a  patent,  the  extent  of  the  extra- 
lateral  right  is  not  necessarily  to  be  determined  by  the 

'Doe  V.  Waterloo  M.  Co.,  54  Fed.  935,  940,  S.  C.  on  appeal,  82  Fed. 
45,  51;  Golden  Beward  M.  Co.  v.  Boxton  M.  Co.,  79  Fed.  868,  874; 
port,  I  778. 


§  583  EXTRALATEBAL   BIGHTS  UNDER  ACT  OF   1872.  984 

lines  of  the  location  m  they  were  originally  established 
in  the  field.  If  a  locator  has  any  apprehension  as  to  the 
sufficiency  of  his  original  location^  there  is  no  reason 
why  he  should  not  be  permitted  to  modify  or  amend  it, 
if  it  can  be  accomplished  without  prejudice  to  the  rights 
of  others.*  For  the  purpose  of  obtaining  parallelism, 
the  lines  may  be  at  least  drawn  in,  so  that,  as  finally 
surveyed  for  patent,  the  location  will  be  -pertected  in 
strict  compliance  with  the  law.*  We  have  fully  dis- 
cussed the  circumstances  justifying  a  change  of  bound- 
aries in  a  preceding  article,'  and  the  manner  in  which 
such  changes  may  be  effected. 

§  583.  "  Broad  lodes  " — Apex  bisected  by  side-line 
common  to  two  locations.  —It  sometimes  happens,  ow- 
ing to  the  limited  surface  exposure  presented  to  the 
observation  of  the  prospector  and  the  lack  of  time  or 
opportunity  for  development  prior  to  the  completion  of 
the  location,  he  is  unable  to  determine  the  width  of  the 
vein  or  lode,  and  so  places  the  line^  of  his  location  as  to 
include  only  a  part  of  the  width  of  the  apex,  presenting 
the  case  of  an  apex  bisected  by  a  side-line.  A  subse- 
quent prospector  locates  a  claim  adjoining,  adopting 
the  bisecting  side-line  of  the  senior  locator  as  a  com- 
mon boundary,  and  including  a  part  of  the  apex  omitted 
from  the  prior  location.  It  also  may  happen,  owing  to 
the  liberal  definitions  applied  by  the  courts  to  the  terms 
**  vein'*  or  *4ode,''*  the  apex  surface  may  be  wider 
than  the  maximum  lateral  limits  of  a  claim  allowed 
under  the  law.  Cases  of  this  character  are  not  likely  to 

» Ante,  9  397. 

'  Doe  V.  Sanger,  83  Oal.  203,  214,  23  Pac.  365;  Doe  t;.  Waterloo  M.  Co., 
54  Fed.  935,  940;  Tyler  v.  Sweeney,  54  FecL  284;  Last  Chanee  M.  Go.  v. 
Tyler,  61  Fed,  557;  Philadelphia  M.  Claim  v.  Pride  of  the  West,  3  Copp's 
L.  O.  82. 

•  If  396-398. 

^Ante,  iS  291,  296. 
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occur,  except  in  those  localities  where  local  legislation 
permits  only  narrow  surfaces,— c.  g.  Colorado  and  North 

Dakota.  We  may  illustrate 
not  only  possible  but  actual 
occurrences  which  have 
come  before  the  courts  for 
adjudication  by  the  use  of 
figures  58  and  59.  In  figure 
58,  the  junior  locator,  B, 
has  not  only  adopted  the 
side-line  of  the  senior  loca- 
tion, but  has  made  his  end- 
lines  practically  the  exten- 
sion of  those  of  the  prior 
locator,  making  the  end-line 


FiGTJBB  58. 


planes  of  the  two  locations  coincident    In  figure  59, 
the  junior  locator  has  given  his  end-lines  a  different 

direction  from  those  of  the 
senior.    What,  if  any,  are 
the  extralateral  rights  at- 
taching to  the  two  loca- 
tions in    the    instances 
illustrated  f 
It    has    been    said 
^         that  if  any  por- 
tion  of  the  ai)ex 
is     included 
within  the 
lines  of 


% * 
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a  location,  such  a  location  is  valid,^  at  least  as  to  all 
intralimital  rights.    But  the  extent  of  the  extralateral 

*  Ante,  §  364. 
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right  may  depend  upon  the  physical  conditions,— e.  g. 
the  extent  of  the  apex  within  the  claim. 

Another  consideration  is  self-evident.  The  extent  of 
the  lights  of  the  junior  locator  who  appropriates  that 
portion  of  the  apex  excluded  from  the  senior  location 
depends  to  a  great  degree  on  the  nature  and  extent  of 
the  right  flowing  from  the  senior  appropriation. 

The  decisions  of  the  courts,  so  far  as  they  deal  with 
the  question  under  present  consideration,  are  not  har- 
monious. 

Judge  Haljett  entertained  the  view  that  in  order  to  be 
entitled  to  the  extralateral  right  a  locator  must  include 
within  his  surface  boundaries  the  entire  width  of  the 
apex.  This  ruling  was  made  in  the  case  of  Hall  v. 
Equator  Mining  Company,  to  which  we  have  hereto- 
fore alluded,  presenting  a  diagram  of  the  property  in 
controversy,^  and  noted  that  on  the  trial  of  the  case 
upon  its  merits  it  presented  an  instance  of  one  lode 
witii  part  of  its  widtii  in  one  location  and  part  in  the 
other. 

In  addition  to  the  decision  of  Judge  Hallett  upon  the 
motion  for  a  preliminary  injunction,  which  suggested 
but  did  not  deal  with  the  aspect  of  the  case  now  under 
consideration,  the  case  was  tried  three  times— the  first 
time  before  that  judge,  whose  decision  is  not  found  in 
any  of  the  reports. 

Carpenter's  *' Mining  Code''  ^  contains  some  excerpts 
from  it,  and  Dr.  Eaymond  gives  us  full  quotations  in 
his  * '  Law  of  the  Apex, ' '  from  which  we  quote  so  much 
as  will  illustrate  Judge  Hallett 's  views:— 

'*As  to  all  the  disputed  ground,  the  principal  question 
* '  affecting  the  whole  lode  is,  whether  by  locating  a  part 
*  *  of  the  width  of  outcrop  the  whole  may  be  taken.  Of 
**  several  collateral  locations  on  the  course  of  a  lode, 
<^  where  the  top  or  outcrop  is  of  sufficient  breadth  to 

*  Fig.  44,  f  558.  *  3d  ed.,  p.  65. 
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"  admit  of  more  than  one,  are  not  all  of  equal  dignity! 
"  This  question  will  admit  of  but  one  answer,  with  such 
"  modifications  as  may  be  hereafter  suggested.  The 
"  act  of  1872  certainly  requires  a  location  to  be  along 
"  the  course  of  the  vein  and  to  include  the  top  of  it,  and 
"  it  is  believed  that  the  act  of  1866  is  of  the  same  effect. 
"  Defendants'  location  was  made  under  the  act  of  1866, 
**  and  probably  some  discussion  of  that  view  of  the  act 
"  would  be  appropriate  in  this  connection.  But  it  may 
*^  be  enough  to  say  that  defendants  assumed  to  take 
**  the  whole  lode  into  their  location,  and  if  they  failed 

*  *  to  get  the  whole,  either  by  their  own  omission  or  be- 
**  cause  of  some  restrictive  provision  of  the  local  law, 
**  the  result  is  the  same.    In  either  case  they  cannot 

*  *  now  claim  more  than  was  taken  by  the  location.  The 
**  same  rule  is  applicable  to  plaintiff's  location,  and  as 
**  to  both  df  them  it  is  no  answer  to  say  that  the  law 
'*  would  not  admit  a  location  of  sufficient  width  to  take 
**  the  whole  lode.  If  the  law  is  illiberal,  it  is  not  for  that 
**  reason  the  less  controlling.  If,  however,  a  right  to 
*'  the  entire  lode  cannot  be  asserted  under  a  location 

covering  a  part  only  of  its  width,  as  seems  to  be  ob- 
vious, the  location  may  be  valid  for  the  part  described 
in  it.  If  it  is  on  the  top  of  the  lode,  it  is  within  the 
''  act,  and  so  it  ought  to  be  good  for  the  part  within  the 
*'  lines  extended  downward  vertically,  if  for  no  more. 
**  .  .  .  And  thus  it  may  be  true  that  each  of  several 
**  locators  on  the  same  vein  or  lode  will  own  all  within 
**  Ms  lines  without  being  able  to  go  beyond  them.  For, 
'^  as  to  his  right  to  go  into  other  territory,  he  can  only 
'^  do  so  in  pursuit  of  a  lode  or  vein  that  has  its  top  or 
"  apex  wholly  in  his  own  ground,  and  having  but  a  part 

*  *  of  the  lode  in  his  territory  he  cannot  comply  with  that 
**  condition.  This  appears  to  be  a  clear  inference  from 
<*  the  language  of  the  act  The  right  given  relates  to 
''  veins,  lodes,  and  ledges  the  tops  of  which  are  inside 
**  the  surface  lines,  which  obviously  means  the  whole, 
*•  and  not  a  part.  If,  then,  two  or  more  collateral  loca- 
**  tions  be  made  on  one  and  the  same  vein,  and  the  vein 
**  appear  to  be  homogeneous  throughout  its  width,  we 
**  are  authorized  to  say  that  each  shall  be  confined 
**  within  his  own  lines  drawn  down  vertically.  ..." 
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Thia  ruling  deprives  both  A  and  B  under  botii  sets 
of  locations  shown  on  figures  58  and  59  of  all  extra- 
lateral  rights,  and  limits  each  to  the  vertical  boundaries 
of  their  respective  locations. 

Dr.  Kaymond  illustrates  the  effect  of  this  rule  by  a 
simple  geological  cross-section,  as  shown  in  figure  60, 
drawn  through  the  end-lines,         *        " 
1-2  and  5-5.  Dropping  a  ver- 
tical plane  through  Uie  com- 
mon side-line,  2-5,  leaves  but 
a  small  triangular  segment 
of  the  vein  to  A,  and  a  sim- 
ilar plane  drawn  through  the 
side-line,  3-4,  shows  the  ex- 
tent of  B's  rights  between 
the  two  planes. 

At  the  next  trial  of  the  Figtjbe  60. 

case  Justice  Miller  charged  the  jury  as  follows;— 

"There  is  introduced,  both  by  plaintiffs  and  defend- 
*'  ants,  evidence  tending  to  prove  that  the  claims  of  both 
"  parties  are  located  on  the  same  vein  or  lode  of  min- 
"  eral-bearing  rock  in  place,  the  general  apex  or  upper 
"  surface  of  which  is  about  one  hundred  feet  wide.* 
"  If  the  jury  believe  this  to  be  true,  then  I  instruct  you, 
"as  the  law  of  this  case,  that  plaintiffs,  having  the 
"  prior  title  from  the  United  States  to  that  portion  of 
"  this  lode  within  the  lines  of  their  patent,  extended 
"  vertically  downward  to  the  earth's  center,  and  the 
**  defendants  having  contested  plaintiffs'  right  to  re- 
"  ceive  a  patent  for  the  parts  of  the  lode  in  controversy, 
"  in  the  court  of  the  territory,  according  to  the  act  of 
*'  congress  on  that  subject,  and  failed  in  that  contest, 
"  and  having  accepted  and  read  in  evidence  a  patent  for 
"  their  own  claim,  which  expressly  excepts  out  of  its 
"  granting  clause  the  interfering  parts  in  plaintiffs' 
"  said  patent,  the  law  of  the  case  is  for  the  plaintiffs, 
"  and  they  are  entitled  to  all  the  mineral  fonnd  witbin 

>  The  claims  were  each  flf ty  feet  wide. 
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"  the  Bide-lmes  of  their  patent,  extended  downward  ver- 
"tically,"* 

When  we  consider  that  tie  defendants'  location  of 
the  Equator  was  prior  in  point  of  time  to  the  plaintiffs  * 
Grand  Central,  if  the  defendants  could  lawfully  base  an 
extralateral  right  upon  the  part  of  the  apex  within  the 
Equator,  they  could  not  be  deprived  of  it  by  the  govern- 
ment patenting  to  another  the  surface  overlying  the  dip. 
Asserted  underground  rights  are  not  the  subject  of  ad- 
verse claims.^  Such  controversies  are  confined  to  surface 
conflicts.  Justice  Miller's  views  are  in  practical  accord 
with  Judge  Hallett's. 

Mr.  Morrison  approves  Judge  Hallett's  ruling,  which, 
he  says,  has  been  followed  by  the  trial  courts  in  Colo- 
rado.* 

A  case  somewhat  similar  to  the  Grand  Central- 
Equator  controversy  came  before  the  supreme  court  of 
Utah  territory.*  The  facts  found  by  the  trial  court, 
which  finding  was  accepted  by  the  appellate  tribunal, 
presented  a  case  where  the  first  locator  had  the  apex  of 
a  vein  entirely  within  the  surface  lines  of  his  claim  for 
a  ijortion  of  its  length,  and  the  remaining  portion  partly 
within  and  partly  without,  the  excluded  portion  being 
embraced  within  the  boundaries  of  a  coterminous  junior 
location. 

The  majority  of  the  appellate  court  held  that  under 
the  act  of  1872,— 

**The  discoverer  of  any  part  of  the  apex  gets  the 
**  right  to  its  entire  width,  despite  the  fact  that  a  por- 
*  *  tion  of  the  width  may  be  outside  of  the  surface  side- 
"  lines  of  his  claim,  extended  downwards  vertically. 

A  See  note,  11  Fed.  Cas.  No.  5931,  p.  225. 

■  Clisinpioii  M.  Co.  v.  Cozib.  Wjomiog  M.  Co.,  75  Cal.  78,  83,  16  Pac.  513. 
*  Most.  Mid.  Bights,  lOth  ed.,  p.  136. 

« Bullion,  Beck  and  Champion  M.  Co.  t^.  Eureka  HiU  M.  Co.,  5  Utah,  3, 
U  Pac.  515. 
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**  While  he  has  no  right  to  the  extralateral  surface,  he 
*'  has  a  right  to  the  extralateral  lode  beneath  the  sur- 
''  face/' 

Judge  Boreman  dissented,  practically  accepting  the 
doctrine  of  Judge  Hallett  in  the  Equator  case. 

If  this  be  the  correct  rule  in  the  cases  illustrated  in 
figures  58  and  59,  A,  the  prior  locator,  would  have  the 
extralateral  right  within  his  extended  end-line  planes. 
B,  in  figure  58,  would  have  certainly  no  extralateral 
right  in  any  event,  as  his  end-line  planes  are  coincident 
with  A's.  With  reference  to  B*s  rights  under  his  loca- 
tion shown  on  figure  59,  it  would  seem  that,  under  the 
Utah  rule,  there  could  be  but  one  extralateral  right,  and 
that  being  awarded  to  A,  there  was  nothing  left  for  B, 
although  his  end-Une  planes  are  projected  at  different 
angles  from  those  of  A, 

The  case  of  Rose  v.  Richmond  Mining  Company  *  was 
decided  by  the  supreme  court  of  Nevada  upon  the  as- 
sumption that  the  first  locator  took  the  whole  lode  to  its 
entire  width.  No  issue  was  raised  as  to  this  point.  It 
was  conceded  by.  both  parties  to  the  litigation.  The 
supreme  court  of  the  United  States,  in  its  opinion  affirm- 
ing the  judgment,  gave  no  consideration  whatever  to 
the  subject^ 

Dr.  Raymond  refers  to  the  rulings  by  Judges  Rising 
and  Rives,  district  judges  in  Nevada,  as  supporting  this 
theory  as  to  extralateral  rights  on  broad  lodes.  He  un- 
doubtedly had  in  mind  the  Rose-Richmond  case,  hereto- 
fore referred  to. 

Without  doubt,  in  Nevada,  prior  to  the  act  of  1866, 
and  in  fact  after  that  act  had  been  passed,  locations 
were  made  of  the  vein  without  any  attempt  to  draw  side- 
lines. The  entire  Comstock  lode  was  located  in  this 
way,  it  being  popularly  conceded  that  the  locus  of  the 

» 17  Nev.  25,  27  Pac.  1105. 

•  Biehmond  M.  Co.  i;.  Bose,  114  U.  S.  576,  5  Sup.  Gt.  Bep.  1056. 
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east  wall  of  that  remarkable  zone  could  not  be  deter- 
mined. 

The  circuit  court  of  appeals  for  the  ninth  circuit, 
however,  has  established  a  rule  which  is  more  liberal 
than  that  announced  in  any  of  the  prior  cases.  It 
awards  extralateral  rights  to  both  locators  on  the  bi- 
sected vein.  Take,  for  example,  the  conditions  shown 
on  figure  59.  A  being  prior  in  time,  takes  the  under- 
ground segment  lying  between  his  extended  end-line 
planes  c^d-d'  and  h-c-h.  B  takes  the  segment  c-f-f  and 
g-^.  In  other  words,  B  's  extralateral  right  takes  effect 
beyond  the  plane  of  conflict  between  A 's  end-line  planes 
and  those  of  B,--that  is,  beyond  the  plane  c-g. 

This  we  tmderstand  to  be  the  effect  of  the  rule  an- 
nounced by  that  court  in  the  case  of  the  Empire  State- 
Idaho  M.  and  D.  Co.  v.  Bunker  Hill  and  Sullivan  M. 
and  C.  Co.^ 

The  facts  of  the  case  are  illustrated  by  a  diagram  ac- 
companying the  opinion,  which  we  herewith  reproduce 
(figure  61). 

The  Empire  State  company  owned  the  Viola  and  San 
Carlos.  The  vein  was  broad,  but  precisely  how  broad 
was  not  determined. 

The  trial  court  found  the  apex  of  the  vein  to  be  within 
both  claims  substantially  as  indicated  on  the  diagram. 
The  vein  is  of  the  class  represented  in  cross-section  on 
figure  7,  page  511,  of  this  treatise,  the  footwall  bound- 
ary being  a  simple  fissure  wall  and  the  hanging  bound- 
ary an  indefinite  limit  of  mineralization. 

The  Viola  was  prior  in  point  of  time  to  the  San 
Carlos.  The  Bunker  Hill  company  owned  the  King,  a 
location  junior  in  point  of  time  to  both  the  others,  cov- 
ering the  triangular  tract  lying  between  the  Tyler, 
Viola,  and  San  Carlos  end-lines. 

*  114  Fed.  417. 
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To  secure  this  triangular  and  theretofore  unappro- 
priated tract  containing  the  apex  to  the  extent  shown, 
the  locator  of  the  King  placed  his  north,  west,  and  south 
boundaries  over  and  upon  the  lines  of  the  Viola  and 
San  Carlos,  claiming  the  right  to  do  so  under  the  role 
announced  in  the  Del  Monte  case,  discussed  in  previous 
sections.' 

^7 


^ 


^■1     '    '    ' 


^ 


Scale  of  Feet. 


FiGITBB  6L 


The  controversy  arose  over  the  ownership  of  the  ore 
bodies  within  the  extended  end-line  planes  of  the  King. 
The  Bunker  Hill  company  contended  that  either  both 
the  San  Carlos  and  Viola  were  denied  the  extralateral 
right,  and  were  limited  to  vertical  planes  drawn  through 

^  SS  363,  363a. 
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the  surface  boundaries  (Judge  Hallett's  doctrine),  or 
the  extralateral  right  pertained  to  the  Viola,  whose  end- 
line  planes  did  not  conflict  with  the  King  (the  Utah 
rule).  Judge  James  H.  Beatty,  sitting  as  circuit  judge, 
upheld  the  latter  contention  and  awarded  the  Bunker 
Hill  judgment^  On  appeal  this  judgment  was  reversed, 
the  court  of  appeals  determining  that  both  the  Viola 
and  San  Carlos  had  extralateral  rights,  the  latter 
taking  effect  after  passing  beyond  the  plane  of  conflict 
with  the  Viola,  represented  by  the  line  E-B  on  the 
diagram.  As  the  King  end-line  boundaries  conflicted 
with  those  of  the  San  Carlos,  it  was  denied  the  extra- 
lateral  right* 

It  would  appear,  from  reading  Judge  Hallett's  opin- 
ion in  the  Del  Monte  case,'  that  a  broad  vein  with  struc- 
taral  conditions  similar  to  those  existing  in  the  King- 
Viola-San  Carlos  case  was  involved,  the  foot-wall  being 
well  defined,  and  the  hanging-wall  a  matter  of  serious 
controversy.  Judge  Hallett,  in  the  application  for  an 
injunction  in  the  case  involving  the  extralateral  right  of 
the  New  York  as  against  the  Bel  Monte  claim,  thought 
that  this  question  should  be  submitted  to  a  jury,  and 
therefore  he  did  not  undertake  to  determine  either  the 
fact  or  the  law  to  be  applied.  The  case  involving  the 
extralateral  right  of  the  Last  Chance  as  against  the  Del 
Monte  was  presented  to  the  circuit  court  of  appeals  upon 
an  agreement  of  counsel  that  the  course  of  the  foot-wall 
as  marked  in  the  diagram  found  in  the  record,  which 

■Banker  Hill  and  Bnllivan  M.  and  G.  Go.  v.  Empire  State-Idaho  M. 
and  D.  Go.,  106  Fed.  471. 

'An  applieation  waa  made  to  the  anpreme  court  of  the  United  States 
for  a  writ  of  eertiorari,  and  was  denied.  186  IT.  S.  482.  From  this, 
howerer,  it  is  not  to  be  inferred  that  the  supreme  court  approved  the 
doctrine.  The  denial  of  a  writ  of  oertior€uri  is  not  tantamount  to  an 
affirmance  of  the  judgment. 

'Bel  Monte  H.  and  M.  Go.  v.  New  York  and  Last  Ghance  M.  Go., 
66  Fed.  212. 
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axjcompanies  the  opinion,*  should  for  the  purposes  of 
the  case  be  deemed  to  be  the  course  of  the  apex. 

In  the  case  of  St  Louis  Mining  and  M.  Co.  v.  Mon- 
tana M.  Co.,^  the  circuit  court  of  appeals,  ninth  circuit, 
had  previous  to  its  decision  in  the  King- Viola-San  Car- 
los case  held  that  where  the  apex  of  the  vein  was  partly 
within  one  location  and  partly  in  the  other  the  extra- 
lateral  right  was  with  the  prior  locator,  to  the  extent 
that  any  part  of  the  apex  was  within  the  prior  claim. 
But  the  facts  of  that  case  were  somewhat  different  from 
the  Viola-San  Carlos-King  case.  In  the  St.  Louis-Mon- 
tana case,  the  senior  locator  held  the  entire  apex  of  a 
secondary  vein  for  some  distance.  On  its  strike  it 
passed  out  of  a  side-line  common  to  two  claims.  As  the 
court  held  that  the  extralateral  right  to  the  secondary 
vein  was  to  be  defined  by  a  vertical  plane  parallel  to  the 
plane  of  the  end-line  crossed  by  the  original  or  discov- 
ery lode  at  the  point  where  the  secondary  vein  passed 
out  of  the  side-line,  the  question  to  be  determined  was 
where  on  the  side-line  was  the  plane  to  be  established, — 
where  the  hanging-wall  or  the  foot-wall  cut  the  side- 
line? The  court  fixed  the  foot-wall  as  the  point,  this 
being  the  place  where  the  senior  claim  lost  its  longitud- 
inal right  on  the  vein.  It  was  not  strictly  a  case  of 
** split'*  vein,  although  the  principle  seemed  to  present 
analogies  which  justified  its  application  to  the  Viola- 
San  Carlos-King  case,  and  the  trial  court  in  that  case  so 
held.* 

A  diagram  showing  the  facts  in  the  St.  Louis-Mon- 
tana case  appears  in  connection  with  the  discussion  of 
the  extralateral  right  as  to  veins  other  than  the  one  upon 
which  the  location  is  based.* 

*  171  U.  8.  55,  58.    See,  also,  fig.  86,  post,  S  594. 

*  104  Fed.  664. 

'Bunker  Hill  and  Sullivan  M.  and  C.  Co.  v.  Empire  State-Idaho  M« 
and  D.  Co.,  106  Fed.  471,  472. 

*  Post,  I  594. 
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We  are  unable  to  find  in  the  literature  of  the  law  any 
cases  on  the  subject  of  ** broad  lodes"  other  than  those 
heretofore  referred  to. 

Where  there  are  two  veins  within  a  lode,  a  condition 
which  frequently  arises,^  each  vein  may  be  the  subject  of 
an  independent  appropriation,  and  the  broad-lode  ques- 
tion cannot  arise.  It  is  only  involved  where,  as  sug- 
gested by  Judge  Hallett,  the  lode  is  homogeneous 
throughout  its  width. 

g  684.  Vein  entering  and  departing  through  the  same 
side-line.— In  the  first  edition  of  this  trfeatise,  the  author 
was  impressed  with  the  view  that  under  no  circum- 
stances could  there  be  any  extralateral  right  attaching 

to  a  location  where  the 
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vein  on  its  course  enters 
and  departs  through  the 
same  side-line,  as  indi- 
cated on  figure  62. 

The  liberal  spirit  ex- 
hibited by  the  courts  in 
recent  years  in  inter- 
preting  the  mining 
laws,  and  the  manifest 
tendency  to  uphold  the 
extralateral  right  wher- 
ever it  can  be  done  without  violence  to  the  letter  or  ob- 
vious intent  of  the  law,  induces  us  to  refrain  from 
making  any  dogmatic  assertions  as  to  the  extralateral 
right  which  may  or  may  not  be  awarded  to  a  location  of 
the  class  under  consideration.  If  we  are  to  consider  sole- 
ly the  avowed  object  of  the  statute  so  frequently  an- 
nounced by  the  courts,  that  a  locator  should  have  as 
much  of  the  vein  underneath  the  surface  as  he  has  apex 

*  United  Stetes  v.  Iron  S.  M.  Co.,  128  II.  8.  673,  680,  9  Sup.  Ct.  Rep. 
195;  ante,  %  290. 
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within  the  surface,  this  object  would  be  satisfied  by  con- 
structing planes  parallel  to  the  lines  2-3  and  i-4  at  the 
points  of  entrance  and  departure,  w  and  y  resulting  in 
the  end-line  planes  w-x  and  y-z.  But  we  are  admonished 
that  end-lines  are  not  those  necessarily  so  called  by  the 
locator.  The  legal  end-lines  are  those  crossed  by  the 
lode,  whether  so  intended  by  the  locator  or  not.^  In  this 
aspect  of  the  situation,  there  would  be  no  warrant  for 
adopting  planes  parallel  to  2-3  and  i-4,  as  the  lode 
crosses  neither  of  them.  And  yet  the  lines  1-2  and  5-4, 
located  as  side-lines  for  their  entire  length,  except  at  or 
near  the  points  of  crossing,  run  on  each  side  of  the 
course  of  the  vein.  The  equitable  rule  contended  for 
by  Chief  Justice  Waite  and  Justice  Bradley  in  the 
Horseshoe  case,  heretofore  noted,* — ^that  is,  the  applica- 
tion of  end-line  planes  crosswise  of  the  lode,  applied  at 
the  points  of  entrance  and  departure,  would  in  the  case 
illustrated  produce  the  planes  w-x  and  y-z  (figure  62), 
practically  the  same  result  as  would  flow  from  the  appli- 
cation of  planes  parallel  to  the  course  of  the  lines  whieh 
the  locator  called  end-lines.  But,  as  we  have  seen,  the 
majority  of  the  court 
in  that  case  condemned 
this  .method  of  equita- 
ble adjustment. 

The  application  of 
the  end-line  planes  w-x 
and  y-z  (figure  62) 
would  also  apparently 
fall  within  the  sanction 
of  the  rule  suggested 
by  Judge  Hawley,  to 
be  noted  more  critically  in  a  subsequent  section.'  His 
suggestion  may  be  illustrated  by  reference  to  figure  63. 

»  Walrath  t;  Champion  M.  Co.,  171  XT.  S.  293,  30T. 

>  Ante,  §  582,  p.  981. 

^Po8t,  S  586— Veiii  crosfdng  two  opposite  parallel  side-lines. 
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Said  the  judge  (bracketed  remarks  are  ours) : — 

**  Let  US  suppose  a  location  made  under  the  act  of 
1872  in  the  form  of  a  parallelogram  fifteen  hundred 
feet  in  length  and  six  hundred  feet  in  width;  that 
the  lode  enters  one  of  the  side-lines  within  five  feet 
of  one  of  the  end-lines  of  the  location;  that  it  then 
continues  upon  its  strike  nearly  parallel  with  the 
side-lines  until  it  comes  within  five  feet  of  the  other 
end-line,  and  then  changes  its  course  so  as  to  cross  the 
other  side-line.  This  lode  does  not  pass  through 
either  end-line  [so  called  by  the  locator]  yet  under  the 
rule  announced  in  the  Tyler  cases  [vein  crossing  one 
end-line  and  a  side-line]  ^  the  locator  would  be  enti- 
tled to  fourteen  hundred  and  ninety  feet  lengthwise 
upon  the  lode  and  to  follow  it  that  distance  upon  its 
dip  vertically  downward,  as  expressed  in  the  statute. 
I  am  of  the  opinion  that  in  such  cases  the  statute  is 
definite  enough  and  clear  enough  to  make  the  end- 
lines  parallel  at  the  point  of  the  entrance  and  depar- 
ture of  tiie  lode  across  the  side-lines,  and  to  draw  them 
crosswise  of  the  general  course  of  the  lode  within  the 
limits  of  the  suiface  location,  and  that  this  should 
always  be  done  so  as  to  give  to  the  locator  just  what 
the  statute  intended  he  should  have,  instead  of  depriv- 
ing him  of  all  extralateral  rights  because,  by  some 
mistake  or  oversight  in  marking  his  lines,  or  by  lack 
of  judgment  or  knowledge  as  to  where  the  lode  ran, 
he  had  failed  to  get  his  end-lines  exactly  parallel 
with  the  lode,  and  has  marked  his  end-lines  at  a  point 
beyond  where  the  lode  was  found  to  exist  upon  its 
stnke  within  the  surface  of  his  location. ' '  ^ 

Judge  Hawley's  views  would  in  the  case  illustrated 
in  figure  63  result  in  the  constructed  end-line  planes 
x^'Z  and  v-w.  If  this  should  be  accepted  as  the  correct 
rule,  there  is  no  reason  why  the  same  doctrine  should 
not  be  applied  to  the  case  illustrated  on  figure  62,  giving 
tbe  end-line  planes  w-x  and  y-z. 

It  would  seem  that  if  the  apex  should  be  found  en- 

^Po$t,  I  591. 

'Cons.  Wjoming  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540,  547. 
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tirely  within  the  location,  breaking  off  at  both  ends, 
without  crossing  either  end-  or  side-lines,  the  extralat- 
eral  right  would  be  upheld.^ 

But  the  embarrassment  surrounding  the  application 
of  Judge  Hawley  *s  views  to  the  hypothetical  case  under 
consideration  is  manifest.  He  adopts  the  views  of  Chief 
Justice  Bradley  in  his  dissenting  opinion  in  the  Horse- 
shoe case,  heretofore  referred  to,  and  uses  his  precise 
language  in  defining  the  direction,  and  points  where 
the  planes  are  to  be  established.  The  difference  between 
the  views  of  the  majority  and  minority  of  the  court  in 
that  case  are  emphasized  by  the  later  opinion  of  the 
same  court  in  the  Del  Monte  case,  wherein  the  court, 
after  quoting  the  dissenting  opinion  in  the  Horseshoe 
case  and  stating  the  result  reached  by  the  majority  in 
that  case,  said:— 

"  In  other  words,  the  court  took  the  location  as  made 
on  the  surface  by  the  locator,  determined  from  that 
what  were  the  end-lines,  and  made  those  surface  lines 
controlling  upon  his  rights,  and  rejected  the  conten- 
tion that  it  was  proper  for  the  court  to  ignore  the 
surface  location  and  create  for  the  locator  a  new  loca- 
tion whose  end-lines  should  be  crosswise  of  the  gen- 
eral course  of  the  vein  as  finally  determined  by 
explorations. '  *  * 

In  speaking  of  certain  proposed  equitable  solutions 
of  some  of  the  extralateral-right  problems,  and  pointing 
out  that  their  proper  determination  depends  upon  the 
construction  of  the  statute,  and  not  upon  equitable  prin- 
ciples, the  court  said:— 

**  We  make  these  observations  because  we  find  in 
**  some  of  the  opinions  assertions  by  the  writers  that 
'  *  they  have  devised  rules  which  will  work  out  equitable 

solutions  of  all  difficulties.    Perhaps  those  rules  may 


ii 


*  Post,  §  592. 

*Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  and  M.  Co.,  171  XT.  8. 
55,  69,  18  Sup.  Ct.  Bep.  895. 


999  VEIN    CROSSING    SIDE-LINE.  §584 


"  have  all  the  virtues  which  are  claimed  for  them,  and, 
"  if  SO,  it  were  well  if  congress  could  be  persuaded  to 
"  enact  them  into  a  statute;  but  be  that  as  it  may,  the 
**  question  in  the  courts  is  not  what  is  equity  but  what 
"  saith  the  statute/'^ 

When  we  consult  the  adjudicated  cases  we  find  that 
the  questions  suggested  by  figure  62  have  received  but 
little  attention.  But  if  we  may  consider  the  general 
statements  and  phrases  employed  by  the  courts  in  reach- 
ing results  in  other  and  somewhat  cognate  situations,— 
e.  g.  the  case  where  a  vein  crosses  two  parallel  side- 
lines,* or  where  it  enters  one  end-line  and  passes  out 
through  a  side-line,^ — ^there  is  something  to  encourage 
the  belief  that  when  the  question  discussed  in  this  section 
confronts  the  supreme  court  of  the  United  States  it  may 
see  its  way  clear  to  apply  some  rule  of  construction 
which  will  award  an  extralateral  right  in  the  class  of 
cases  under  present  consideration. 

A  case  analogous  in  principle  to  that  shown  in  figure 
62  was  considered  by  the  supreme  court  of  Colorado.* 

The  controversy  arose  out  of  the  following  state  of 
facts,  which  may  be  readily  understood  by  reference  to 
figure  64,  a  reproduction  of  the  diagram  accompanying 
the  opinion  of  the  court. 

Plaintiff  owned  the  Smuggler,  defendants  the  Fulton 
and  Mendota  claims.  The  dotted  line  shows  the  apex 
through  the  claims.  The  dip  is  to  the  south.  All  the 
properties  were  patented,  and  there  was  no  surface 

•  These  ezpreaaions  were  nndoubtedly  called  forth  by  the  famous  and 
■omewhat  eanstie  opinion  of  the  late  Judge  De  Witt  in  the  case  of  Fitz- 
gerald V.  Clark,  17  Mont.  100,  52  Am.  St.  Bep.  665,  42  Pac.  273,  the 
judgment  in  which  was  affirmed  by  the  supreme  court  of  the  United 
States,  following  the  Bel  Monte  case,  171  TJ.  S.  92, 18  Sup.  Ct.  Bep.  895, 
mh  nom,  Clark  v.  Fitzgerald. 

•  Poit,  %%  586,  587,  688. 

•  Vf>st,  %  591. 

^  Citron  V.  Old,  23  Colo.  433,  58  Am.  St.  Bep.  256,  48  Pac.  687. 
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conflict  involved.  Defendants,  in  following  the  vein  on 
its  course  downward,  penetrated  underneath  the  Smug- 
gler surface  and  had  extracted  ore  from  the  vein,  the 
point  of  the  alleged  trespass  being  designated  on  the 
diagram  by  the  letter  A.  The  defendants  justified  their 
presence  underneath  the  Smuggler  surface  by  asserting 
ownership  of  the  apex  in  the  Fulton  ground  and  the 
right  to  pursue  the  vein  in  depth  by  reason  of  such  apex: 
ownership.  The  court  below  sustained  the  contention 
of  the  defendants.   Hence  the  appeal. 


FiGTJBE  64. 

The  appellate  court,  after  reviewing  most  of  the  end- 
line  cases  to  be  hereafter  noted,  reversed  the  judgment, 
thus  expressing  its  views:— 

*  *  In  the  case  at  bar,  no  part  of  the  Fulton  vein  runs 
parallel  or  nearly  parallel  with  the  side-lines  of  that 
claim,  as  staked  upon  the  surface.  The  United  States 
supreme  court  has  said  that  if  the  locator  of  a  mining 
claim  mistakes  the  direction  of  his  vein,  and  locates 
accordingly,  the  courts  have  no  power  to  make  a  new 
location  for  him,  but  must  determine  his  rights  with 
reference  to  the  location  actually  made.  Develop^ 
ments  subsequent  to  the  location  of  the  Fulton  disclose 
that  the  claim  as  located  contains  very  little  of  the 
apex  of  the  vein,  and  such  as  it  does  contain  does  not 
cross  either  end-line,  and  does  not  run  parallel  or 
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*  *'  nearly  parallel  to  the  side-lines ;  so  that  in  no  aspect 
^'  of  the  law  can  the  Fulton  be  allowed  extralateral 

*  *  rights  by  reason  of  the  apex  of  the  vein. '  * 

It  does  not  seem  possible  to  assail  this  rating  of  the 
supreme  court  of  Colorado^  or  to  concede  any  extra- 
lateral  right  to  the  Fulton  claim  upon  the  facts  pre- 
sented, without  resorting  to  the  equitable  doctrine 
hereinbefore  referred  to  as  having  been  repudiated  by 
the  supreme  court  of  the  United  States. 

It  has  been  said,  however,  by  a  recent  writer^  that 
the  doctrine  of  this  case  has  been  repudiated  by  the 


FiGUBE  65. 

circuit  court  of  appeals,  ninth  circuit,  in  the  case  of  St. 
Louis  M.  and  M.  Co.  v.  Montana  M.  Co.,  Ltd.,^  the  facts 
of  which  may  be  outlined  by  reference  to  figure  65. 

The  St.  Louis  company  owned  the  St.  Louis  claim, 
for  which  a  patent  had  been  issued,  based  upon  the 

^"A  Problem  of  Mining  Law/'  Hairard  Law  Beriew,  voL  and,  No.  2, 
(Dec  1902)  pp.  W,  101. 
'102  Fed.  430;  104  Fed.  6&L 
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discovery  of  the  original  or  discovery  vein.  The  end- 
lines  of  the  claim  were  parallel,  were  crossed  by  the  lode^ 
and  the  extralateral  right  on  the  discovery  vein,  nnder 
this  state  of  facts,^  must  be  assumed.  Subsequently 
another  vein,  marked  on  the  diagram  '  *  secondary  vein, '  ^ 
was  discovered  crossing  a  side-line  in  a  similar  manner 
as  appeared  in  the  Colorado  case.  Both  veins  dipped  in 
the  same  direction,  as  indicated  by  the  arrows.  The 
Montana  company  owned  the  Nine-Hour  claim.  The 
ore  bodies  in  controversy  were  on  the  secondary  vein 
underneath  the  surface  of  that  claim,  at  the  place  indi- 
cated by  the  letter  X. 

The  court  awarded  the  extralateral  right  on  the  sec- 
ondary vein  to  the  St.  Louis  company  by  applying^ 
planes  parallel  to  the  plane  of  the  end-line  on  the  dis- 
covery lode,  at  the  points  where  the  foot-wall  of  the 
vein  crossed  the  side-line  resulting  in  the  planes  cu-b  and 
c-d,  awarding  the  ore  bodies  in  dispute  to  the  St.  Louis. 
The  court  supported  its  ruling  in  this  behalf  by  the 
application  of  the  doctrine  previously  announced  by  it 
in  another  case  that  **  Where  the  end-lines  of  a  mining^ 
* '  claim  are  once  fixed,  they  bound  the  extralateral  rights 
*'  to  all  the  lodes  that  are  thereafter  found  within  the 
*  *  surface  lines  of  the  location,  *  ^  ^  which  doctrine  has 
received  the  express  sanction  of  the  supreme  court  of  the 
United  States.* 

Judge  Ross  dissented  in  the  St.  Louis-Montana  case, 
and  expressed  himself  as  in  favor  of  a  rehearing,  for 
the  principal  reason  that  the  question  here  djiscussed 
was  not  properly  presented  for  decision.* 

The  case  was  taken  on  writ  of  error  to  the  supreme 
court  of  the  United  States,  but  the  writ  was  dismissed 

1  See  statement  of  facts,  104  Fed.  665. 

*  Walrath  t;.  Champion  M.  Co.,  72  Fed.  978. 

sWalrath  v.  Champion  M.  Co.,  171  U.  S.  293,  308,  18  Sup.  Ct.  Bep.  909. 

« 104  Fed.  669;  Iron  S.  M.  Co.  v.  Elgin  M.  Co.,  118  U.  S.  196,  198. 
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upon  the  ground  that  the  judgment  of  the  circuit  court 
of  appeals  was  not  a  final  one.^ 

The  distinction  between  the  Colorado  case  and  the  St. 
Louis-Montana  case  is  apparent  In  the  Colorado  case 
the  end-lines  had  not  been  ''fixed*';  there  was  no  line 
crossed  by  any  lode  except  the  side-line,  and  none  which 
possessed  the  attributes  of  a  legal  end-line  the  planes 
of  which  could  be  applied  to  the  side-line  under  any 
recognized  rule.  The  vein  crossing  the  side-line  in  the 
Colorado  case  was  the  discovery  vein.  We  are  hardly 
prepared  to  admit  that  the  circuit  court  of  appeals  has 
necessarily  disputed  the  doctrine  of  Catron  v.  Old,  a 
case  which  it  neither  cited  nor  referred  to. 

There  are  several  diflSculties  suggested  arising  out  of 
the  facts  appearing  in  the  St.  Louis-Montana  case  which 
will  be  reserved  for  future  discussion.^ 

g  685.  The  eztralateral  right  applied  to  the  ideal 
lode.— We  have  in  preceding  sections  given  our  concep- 
tion of  the  ideal  lode,*  and  have  illustrated  what  we 
understand  to  be  the  highest  type  of  a  location  embracing 
it,*  one  which  confers  upon  the  possessor  the  greatest 
property  right  which  may  be  acquired  under  the  mining 
laws.  With  this  ideal  lode  in  position  within  the  bound- 
aries of  such  a  location,  if  we  may  assume  that  the  vein 
in  its  descent  into  the  earth  to  an  indefinite  depth  is 
continuous,  that  its  identity  is  unquestioned,  and  that 
there  are  no  natural  or  legal  obstacles  intervening,  we 
have  presented  a  standard  with  which  all  cases  of  all 
classes  may  be  compared  and  analyzed.  It  is  upon  the 
existence  of  such  a  theoretical  lode  and  hypothetical 
location  that  the  existing  laws  were  framed. 

'Montana  M.  Co.  v.  St.  Louis  etc  M.  Co.,  186  U.  8.  24,  22  Sup.  Ct. 
Bep.  7ii. 
«Po»t,  f  593. 
•AnU,  f  309. 
*Ante,  i  360. 
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As  Dr.  Raymond  facetiously  remarked,— 

''  If  all  mining  properties  presented  this  beautiful 

*  *  simplicity  of  structure,  and  all  mining  locators  exhib- 

*  *  ited  a  corresponding  simplicity  of  purpose,  the  appli- 
**  cation  of  the  law  would  be  easy.  But  the  naivete  of  the 
^*  statute  fares  badly  between  the  freaks  of  nature 
**  and  the  tricks  of  man. '*  ^ 

We  need  devote  no  time  to  the  consideration  of  extra- 
lateral  rights  flowing  from  ideal  locations  embracing 
ideal  lodes.  This  right  may  be  curtailed  or  interrupted 
by  underground  conflicts  with  prior  appropriators  of 
other  segments  of  the  same  vein,  or  by  encountering  a 
vertical  bounding  plane  of  some  prior  grant,  out  of 
which  the  underlying  vein  was  not  reserved,  or 
its  continuity  may  be  broken  and  its  identity  lost 
But  with  these  subjects  we  shall  deal  later.  Elim- 
inating these  elements  from  present  consideration, 
the  possessor  of  the  ideal  lode,  ideally  located, 
has  the  same  length  on  the  vein  throughout  its  entire 
depth  as  he  has  included  within  his  boundaries  at  the 
surface,  and  this  was  the  unquestionable  intent  of  the 
law,  in  providing  that  the  end-lines  should  be  parallel. 
To  this  extent  the  locator  becomes  the  owner  of  the  vein. 
His  estate  therein  is  that  of  a  fee. 

g  686.  Vein  crossing  two  parallel  side-lines — ^The 
Flagstaff  case.— One  of  the  most  frequent  disappoint- 
ments which  fall  to  the  lot  of  the  lode  locator  arises 
from  his  mistaking  the  course  of  his  vein,  and  construct- 
ing his  location  across  instead  of  along  it.  The  first 
instance  of  this  which  was  brought  to  the  attention  of 
the  supreme  court  of  the  United  States  arose  in  the 
Flagstaff  case,  in  Utah,  and  involved  the  construction  of 
a  patent  issued  under  the  act  of  1866.  For  the  first 
time  the  miner  was  brought  to  a  realizing  sense  that  a 

*  *  *  Law  of  the  Apex. ' ' 
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United  States  patent  issued  under  that  act  did  not  con- 
firm to  him  everything  which  he  expected  and  thereto- 
fore had  claimed.  Its  "ironclad  potency"  shattered  his 
early  idols,  and  there  was  a  mde  awakening  to  a  new 
order  of  things.  After  having  fixed  his  location  on  the 
surface,  filed  his  diagram,  and  received  his  patent,  he 
learned  that  his  rights  to  the  lode  were  to  be  determined 
and  measured  by  the  boundaries  defined  therein.    He 
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eonld  no  longer  follow  hifi  lode  on  its  course  whither- 
soever it  might  run,  regardless  of  lines,  stakes,  and 
monnments.  He  conld  only  tahe  so  mnch  on  the  strike 
of  the  vein  as  was  included  within  his  patented  lines. 
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What  was  excluded  became  the  subject  of  appropriation 
by  the  next  comer. 

In  a  preceding  section  ^  we  have  presented  in  outline 
a  diagram  of  the  property  involved  in  the  Flagstaff  case, 
for  the  purpose  of  illustrating  this  principle.  As  this 
case  was  the  forerunner  of  several  others,— a  mold  into 
which  others  were  ultimately  cast,— it  will  not  be  out 
of  place  to  present  a  diagram  somewhat  more  elaborate 
in  design  than  that  appearing  in  the  historical  portion 
of  this  treatise. 

Figure  66  shows  the  surface  lines,  the  course  of  the 
outcrop  or  apex  through  the  Titus  and  Flagstaff,  and 
in  horizontal  projection  the  nature  and  extent  of  the 
latter  ^s  underground  workings.  The  alleged  trespass 
occurred  in  the  underground  workings  in  the  vicinity 
of  the  triangle,  K-J-H,  but  the  controversy  necessarily 
involved  all  excavations  of  the  vein  lying  easterly  of  the 
east  line  of  the  Flagstaff  and  north  of  the  Titus  north 
boundary.  Neither  party  claimed  the  surface  overlying 
this  segment  of  the  vein. 

The  decision  of  the  supreme  court  of  the  United  States 
established  two  important  basic  principles  :— 

(1)  A  vein  cannot  be  pursued  on  its  course  beyond 
the  lines  which  it  actually  crosses.  The  patentee  takes 
only  so  much  of  the  vein  as  his  location  actually  covers. 
Where  such  vein  crosses  two  opposite  side-lines,  these 
lines  become,  in  law,  the  true  end-lines  of  the  location ; 

(2)  The  right  to  follow  the  dip  of  the  vein  is  bounded 
by  the  end-lines,  properly  so  called,  which  lines  are  those 
which  are  crosswise  of  the  general  course  of  the  vein  on 
the  surface.^ 

^Ante,  I  60,  p  92. 

'flagstaff  M.  Co.  v.  Tarbet,  98  U.  S.  463,  referred  to  and  doctrine 
approved,  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  B. 
55,  18  Sup.  Ct  Bep.  895;  Empire  M.  and  M.  Co.  v.  Tombstone  M.  and  M« 
Co.,  100  Fed.  910. 
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The  segment  of  the  vein  in  dispute  was  not  within 
planes  drawn  through  these  side-end  lines.  It  pertained 
to  the  overlying  apex  within  the  Titus  ground.  The 
judgment  against  the  Flagstaff  was  afSnned. 

The  same  doctrine  had  been  previously  announced  by 
the  supreme  court  of  Colorado,^  and  by  the  supreme 
court  of  Utah,  in  the  Flagstaff  case,^  and  in  another  case 
involving  the  Flagstaff  patent^ 

g  687.  Same — The  Argentine-Terrible  case.  —  The 
case  of  the  Argentine  Mining  Company  v.  Terrible  Min- 
ing Company*  seems  ^ 
to  present  a  case  on 
parallel  lines  with  that 
of  the  Flagstaff  case, 
so  far  as  the  physical 
facts  are  concerned.  We 
herewith  present  a  dia- 
gram (figure  67)  of  the 
properties  involved,  re- 
duced from  the  atlas  of 
Mr.  Emmons,  accom- 
panying his  excellent 
monograph,  *  *  Geology 
**  and  Mining  Industry 
''  of  Leadville.'^ 

Beading  the  opinion 
of  the  supreme  court 
of  the  United  States  in 
the  Argentine-Terrible 
case  in  connection  with 


Figure  67. 


this  figure,  justifies  the  conclusion  that  the  conditions 
shown  upon  Mr.  Emmons's  maps  existed  at  the  time 

>  Wolfley  V.  Lebanon  M.  Co.,  4  Colo.  112,  (April,  1878). 

*  Jnne,  1878,  unreported. 

'  McCormick  v.  Vames,  2  Utah,  355,  (Feb.  1879). 

*  122  U.  S.  478,  7  Sup.  Ct.  Hep.  1356. 
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of  the  trial  of  the  case,  and  that  upon  the  state  of 
facts  thus  illustrated  the  decision  was  based.  Assuming 
that  the  course  of  the  apex  is  correctly  delineated  by  the 
line  x-x,  we  have,  as  in  the  Flagstaff  case,  the  lode  cross- 
ing parallel  lines,  which  the  locator  supposed  were  side- 
lines, but  which  in  law  were  end-lines.  The  locations 
were  all  mad^  under  the  act  of  1872.  The  Adelaide 
was  the  prior  location.  The  Argentine  company,  own- 
ing the  Pine  and  Camp  Bird  claims,  extended  its 
workings  beyond  its  side-end-line  planes,  underneath  the 
surface  of  the  Adelaide,  asserting  its  right  to  do  so  by 
reason  of  ownership  of  the  apex  within  the  boundaries 
of  the  Pine.  A  patent  had  been  issued  to  the  Pine,  out 
of  which  there  was  excepted  so  much  of  the  surface  as 
conflicted  with  the  Adelaide  boundaries. 

At  the  trial  of  the  case  Judge  Hallett  ruled  ^  ^  that  a 
'^  location  is  held  valid  only  to  the  extent  of  the  lode 

*  *  which  is  included  within  it  * '  * 

The  supreme  court  of  the  United  States,  after  quoting 
the  doctrine  of  the  Flagstaff  case,  said:— 

'^  Such  being  the  law,  the  lines  which  separate  the 

*  *  location  of  the  plaintiff  below  from  the  locations  of  the 
**  defendant  are  end-lines,  across  which,  as  they  are 
**  extended  downward  vertically,  the  defendant  cannot 

*  *  follow  a  vein,  even  if  its  apex  or  outcropping  is  within 
^^  its  surface  boundaries,  ^nd  as  a  consequence  could 
^  ^  not  touch  the  pr^nises  in  dispute,  which  are  conceded 
^^  to  be  outside  of  those  lines  and  outside  of  vertical 
**  planes  drawn  downward  through  them.*' 

Manifestly  the  Flagstaff  and  Argentine  cases  were 
parallel  as  to  the  facts.  The  supreme  court  of  the  United 
States  having  in  the  former  case  emphasized  the  oon- 
trolling  force  of  surface-lines  as  fixed  by  the  patent,  and 
established  the  rule  that  when  the  lode  crossed  a  line 

^  Terrible  U.  Co.  «•  Argentine  M.  Co.,  5  McCrary,  639^  (re-reported), 
89  Fed.  683. 
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which  the  locator  called  a  side-line  such  line  became  in 
law  an  end-line,  to  the  extent,  at  least,  that  the  lode 
could  not  be  followed  beyond  it,  the  application  of  the 
same  principle  to  locations  made  nnder  a  law  which 
required,  as  a  condition  precedent  to  a  valid  appropria- 
tion, the  defining  of  a  surface  and  marking  of  bound- 
aries including  the  discovered  lode,  was  logical  and 
consistent^ 

§  588.  Same — The  King- Amy  case. --Three  years 
after  the  decision  in  the  Argentine-Terrible  controversy, 
what  is  familiarly  known  as  the  King- Amy  (or  Silver- 


K. 


J..-" 


.^L, 


FlGTJlBE   68. 

emith)  case,  came  before  the  supreme  court  of  Montana. 
The  facts  were  precisely  the  same  as  in  the  Flagstaff 
and  Argentine  cases;  that  is  to  say,  the  location  was 
regular  in  form,  and  instead  of  being  laid  along  the  lode 
it  was  placed  across  it,  so  that  the  vein  entered  through 

^  The  Argentine-Terrible  case  was  referred  to  and  the  doctrine  approved 
in  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  and  M.  Co.,  171  U.  S.  55, 
IS  8ap.  Ct.  Bep.  895. 

Llndley  on  M.-64 
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one  side-line  and  departed  throngh  the  other,  as  shown 
in  figure  68.  The  only  variation  observable  is,  that  in 
the  Flagstaff  and  Argentine  cases  the  lode  crossed  the 
two  side-lines,  substantially  at  right  angles,  while  in  the 
King- A  my  case  the  lode,  x^,  crossed  the  claim  diagonal- 
ly, the  dip  being  in  the  direction  indicated  by  the  arrows. 
There  were  three  contentions  presented  for  the  con- 
sideration of  the  court:— 

(1)  That  the  Amy  could  not  pass  to  the  north  of  a 
vertical  bounding  plane  drawn  through  the  north  side- 
line, N-J,  invoking  the  doctrine  of  the  Flagstaff  and 
Argentine  cases; 

(2)  That  a  plane  should  be  drawn  at  right  angles  to 
the  course  of  the  vein,  through  the  point  E,  where  the 
vein  crossed  the  north  side-line,  N-J,  producing  the 
imaginary  bounding  plane,  E-F ; 

(3)  The  application,  through  the  same  point,  of  a 
plane  parallel  to  the  located  west  end-line,  M-N,  produ- 
cing the  imaginary  plane.  A- A. 

The  trial  court  adopted,  on  its  own  motion,  the  second, 
or  right-angle,  theory. 

The  supreme  court  of  Montana,  speaking  through 
Judge  De  Witt,*  admitted  that  neither  one  of  the  three 
suggested  solutions  was  absolutely  free  from  possible 
criticism,  but  in  a  very  interesting  and  ingenious  opinion 
adopted  the  third  theory,  of  applying  a  plane  parallel 
to  tiie  one  drawn  through  the  line  which  the  locator 
called  an  end-line,  but  which  was  not  in  fact  crossed  by 
the  lode.  The  court  saw  a  marked  difference  between 
the  facts  of  this  case  and  the  Flagstaff  and  Argentine 
cases.  This  difference  is  in  the  angle  at  which  the  vein 
crossed  the  side-lines.  The  court  did  not  clearly  demon- 
strate where  it  would  draw  the  east  end-line,  in  view  of 
the  crossing  at  G.    The  decision  was  an  heroic  attempt 

^  King  V.  Amj  and  Silversmith  Cons.  M.  Co.,  9  Mont.  543,  24  Pae.  200. 
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to  fulfill  what  the  court  conceived  to  be  the  spirit  of  the 
statute,  but  it  was  unavailing.  The  supreme  court  of 
the  United  States  adhered  to  its  previous  doctrine,  and 
in  reversing  the  judgment  of  the  supreme  court  of  Mon- 
tana said:— 

**  The  difficulty  in  the  present  case  arises  from  the 

*  *  course  of  the  vein  or  lode  upon  which  the  Amy  location 
* '  was  made.   It  is  evident  that  what  are  called  side-lines 

*  *  of  the  location,  as  shown  in  the  diagram,  are  not  such, 
*  in  fact,  but  are  end-lines.    Side-lines  properly  drawn 

**  would  run  on  each  side  of  the  course  of  the  vein  or 
lode,  distant  not  more  than  three  hundred  feet  from 
the  middle  of  such  vein.  In  the  Amy  claim  the  lines 
''  marked  as  ^e-lines  cross  the  course  of  the  strike  of 
"  the  vein,  and  do  not  run  parallel  with  it.  They  there- 
of ore  constitute  end-lines.  .  .  .  The  most  that  the  court 
*'  can  do,  where  the  lines  are  drawn  inaccurately  and 
**  irregularly,  is  to  give  the  miner  such  rights  as  his 
'  *  imperfect  location  warrants  under  the  statute.  It  can- 
**  not  relocate  his  claim,  and  make  new  side-lines  or 
**  end-lines.  Where  it  finds,  as  in  this  case,  that  what 
"  are  called  side-lines  are  in  fact  end-lines j  the  court  in 
"  determining  his  lateral  rights  will  treat  such  side- 
**  lines  as  end-lines;  but  the  court  cannot  make  a  new 
"  location  for  him,  and  thereby  enlarge  his  rights.  He 
**  must  stand  upon  his  own  location,  and  can  take  only 

*  *  what  it  will  give  him  under  the  law.  *  *  ^ 

Necessarily  the  supreme  court  of  the  United  States 
considered  the  facts  of  this  case  to  be  parallel  with  those 
ill  the  Flagstaff  and  Argentine  cases,  although  neither 
of  these  cases  are  cited  in  the  opinion,  resting  its 
judgment  on  its  opinion  in  the  Elgin,  or  *  *  Horseshoe, '  * 


The  opinion  of  Judge  De  Witt  in  the  King- Amy 
ease,  or,  rather,  the  reasoning  upon  which  it  is  based, 
has,  however,  borne  some  fruit,  as  we  will  observe  when 

iKiBg  V.  Amy  Jb  Silversmith  Cons.  M.  Co.,  152  TJ.  S.  222,  14  Sup. 
Cfc.  Bep.  510,  approved  in  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M. 
and  H.  Co.,  171  U.  S.  55, 18  Sup.  Ct.  Bep.  895. 
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dealing  with  cases  where  the  vein  crosses  a  side-  and  an 
end-line. 

It  may  be  considered  as  absolutely  and  finally  settled 
that  where  a  vein  on  its  course  crosses  two  opposite 
side-lines  the  vein  cannot  be  followed  either  on  its  dip 
or  strike  beyond  vertical  planes  drawn  through  the  side- 
end  lines,  and  that  the  angle  at  which  it  crosses  these 
side-lines  makes  no  difference  in  the  application  of  the 
principle. 

* '  This  is  a  concise  statement  of  the  present  condition 
"  of  the  law  upon  this  subject  as  declared  by  the  su- 
'  *  preme  court  of  the  United  States.  *  *  ^ 

g  689.  Dedactions  from  side-end-line  cases — Extra- 
lateral  right  in  such  cases  defined  by  vertical  planes 
drawn  through  the  side-end  lines  produced.  —  Justice 
Brewer,  in  speaking  for  the  supreme  court  of  the  United 
States  in  the  Del  Monte  case,  said  :— 

*  *  Our  conclusions  may  be  summed  up  in  these  propo- 
sitions :  First,  the  location  as  made  on  the  surface  by 
the  locator  determines  the  extent  of  rights  below  the 
surface.  Second,  the  end-lines,  as  he  marks  them  on 
the  surface,  with  the  single  exception  hereinafter 
noticed,  place  the  limits  beyond  which  he  may  not  go 
in  the  appropriation  of  any  vein  or  veins  along  their 
course  or  strike.  Third,  every  vein,  *the  top  or  apes; 
*of  which  lies  inside  of  such  surface-lines  extended 

*  downward  vertically'  becomes  his  by  virtue  of  his 
location,  and  he  may  pursue  it  to  any  depth  beyond 
his  vertical  side-lines,  although  in  so  doing  he  enters 
beneath  tiie  surface  of  some  otiier  proprietor.  FourtJi, 
the  only  exception  to  the  rule  that  the  end-lines  of  the 
location  as  the  locator  places  them  establish  the  limits 
beyond  which  he  may  not  go  in  the  appropriation  of  a 
vein  on  its  course  or  strike  is  where  it  is  developed 
that  in  fact  the  location  has  been  placed  not  along 
but  across  the  course  of  the  vein.  In  such  case,  the 
law  declares  that  those  which  the  locator  called  his 

^Parrot  S.  and  C.  Co.  v.  Heinze,  25  Mont.  139,  87  Am.  St.  Bep.  ZSe, 
64  Pac  326,  328. 
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side-lines  are  his  end-lines,  and  those  which  he  called 
his  end-lines  are  in  fact  side-lines,  and  this  upon  the 
proposition  that  it  was  the  intent  of  congress  to  give 
to  the  locator  only  so  many  feet  of  the  length  of  the 
vein,  that  length  to  he  bounded  by  the  lines  which  the 
locator  has  established  of  his  location,"^  (that  is, 
those  which  are  crossed  by  the  lode  on  its  course).' 

This  leaves  little  else  to  be  said. 

None  of  the  side-end-line  cases  heretofore  reviewed 
give  countenance  to  the  suggestion  that  where  a  vein 
crosses  two  opposite  parallel  side-lines,  the  locator  is 
denied  all  extralateral  right  On  the  contrary,  the  irre- 
sistible conclusion  to  be  drawn  from  each  of  them  is, 
that  vertical  planes  drawn  through  the  side-end  lines, 
produced  in  the  direction  of  the  downward  course,  will 
carve  out  a  segment  of  the  ledge  throughout  its  entire 
depth,  which  will  belong  to  the  locator.'  So  in  the  Flag- 
staff case,  the  side-end  lines  d-a  and  c-b  (figure  66),  pro- 
duced northerly  indefinitely,  bound  the  extralateral 
right  In  the  Argentine  case  (figure  67)  the  original 
side-lines  of  the  Adelaide,  extended  southwesterly,  de- 
fine its  limits.  The  extralateral  right  of  the  Pine,  Camp 
Bird,  and  Charlestown  is  interrupted  by  a  prior  valid 
appropriation  of  that  segment  of  the  vein  underlying 
the  Adelaide  apex.  Were  it  not  for  such  interruption, 
their  right  of  lateral  pursuit  would  be  defined  by  ex- 
tending their  side-end  lines  southerly.  As  to  whether 
the  Pine,  Camp  Bird,  and  Charlestown  would  own  the 
segments  of  the  vein  within  their  respective  extended 
side-end-line  planes  beyond  the  confiict  with  the  Ade- 
laide depends  upon  the  correctness  of  the  views  dis- 
cussed in  a  subsequent  section.^ 

>Dd  Monte  M.  and  M.  Go.  v.  Last  Chftnce  M.  and  M.  Co.,  171  IT.  8. 
55,  89, 18  8np.  Ct.  Bep.  895. 

"  Wabath  v.  Champion  M.  Co.,  171  U.  8.  293,  307. 

'Empire  M.  and  M.  Co.  v.  Tombstone  M.  and  M.  Co.,  100  Fed.  910; 
Coimopofitan  M.  Co.  v.  Foote,  101  Fed.  518. 

*ra$t,  i  596. 
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In  the  King- A  my  case  (figure  68)  planes  drawn 
through  the  side-end  lines,  N-J  and  M-I,  produced  in- 
definitely in  the  direction  of  K  and  L  respectively,  will 
bound  the  extralateral  right. 

A  simple  illustration  of  this  is  shown  in  figure  69, 
the  bounding  dip  planes  in  each  instance  being  defined 
by  the  produced  side-end  lines,  a-b-b^,  c-d-d^  These  side- 
end  lines  are  to  be  treated  as  if  they  were  the  origmal 
end-lines.  Being  parallel,  the  right  of  lateral  pursuit 
cannot  be  gainsaid.  A  location  in  such  a  form  would 
be  valid  to  the  extent,  at  least,  that  it  inclosed  the  apex. 
It  is  true  that  the  end-  j^ 

side  lines  may  be  more  jr  /  • 
than  three  hundred  feet 
from  the  center  of  the 
vein,  but  in  any  event 
this  would  not  render 
the  location  wholly 
void.  The  excess  might 
be  cast  oflf,^  leaving  the 
extralateral  right  unaffected.^  Subsequent  locators  of 
the  apex  on  the  outside  of  the  crossed  side-end  lines 
could  not  complain. 

As  to  patents  issued  in  such  form  and  under  such 
conditions,  we  will  consider  them  in  a  subsequent  chap- 
ter. 

Judge  J.  H.  Beatty,  in  the  last  trial  of  Tyler  Mining 
Company  v.  Last  Chance  Mining  Company,^  adopted 
the  view  herein  announced  as  to  bounding  planes  to  be 
drawn  through  side-end  lines.  This  ruling  of  Judge 
Beatty  *s  was  accepted  by  the  circuit  court  of  appeals 

1  Ante,  §  362. 

« See,  also,  Lakin  v.  Dolly,  53  Fed.  333 ;  Taylor  v.  Parenteau,  23  Colo. 
368,  48  Pac.  505;  Bonner  v.  Meikle,  82  Fed.  697,  705;  Cosmopolitan 
M.  Co.  V.  Poote,  101  Fed.  518  j  ante,  §  366. 

'  71  Fed.  848. 
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for  the  ninth  circuit,*  and  was  qnoted  with  approval  by 
the  supreme  court  of  the  United  States.* 

In  applying  the  decisions  in  these  end-Une  cases  we 
are  forced  to  recognize  the  fact,  that  all  theories  based 
upon  the  true  course  or  the  true  dip  of  veins  are  purely 
speculative.  When  the  law  says  that  end-lines  are  those 
which  are  crossed  by  the  lode,  it  does  not  imply  that 
they  shall  be  crossed  at  a  right  angle.  So  the  down- 
ward course  of  the  vein  which  may  be  followed  in  the 
exercise  of  the  extralateral  right  is  not  necessarily  at 
right  angles  to  the  strike  or  true  course.  It  is  that  di- 
rection which  the  vein  takes  underneath  the  surface,  on 
its  downward  course,  between  vertical  planes  drawn 
through  the  end-lines,  or  the  side-end  lines,  as  the  case 
may  be.  This  gives  a  segment  in  length,  throughout 
the  depth,  within  vertical  planes  drawn  through  the 
parallel  crossed  lines,  equal  to  the  length  of  apex  cov- 
ered by  the  surface  boundaries,  measured,  of  course,  on 
lines  on  the  plane  of  the  vein,  which  necessarily  would 
be,  save  for  possible  **  warping '*  or  local  curving,  par- 
allel to  the  course  of  the  apex. 

We  have  heretofore  discussed  the  meaning  of  '  *  down- 
**  ward  course  *'  used  in  the  statute,  and  reached  the  con- 
clusion that  it  means  downward  from  a  higher  to  a 
lower  level  in  the  plane  of  the  vein  along  the  intersect- 
ing end-line  or  side-end-line  plane.* 

In  dealing  with  the  subject  of  locations  in  a  preced- 
ing chapter,*  we  have  attempted  to  demonstrate  that 
end-lines  may  take  any  direction  so  long  as  they  cross 
the  vein  and  are  parallel. 

» Tyler  M.  Co.  v.  Sweeny,  79  Fed.  277,  280. 

■Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  and  M.  Co.,  171  U.  S. 
55,  91,  18  Sop.  Ct.  Sep.  895. 
•AnU,  i  319. 
*AHte,  I  365. 
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g  690.  Vein  crossing  two  opposite  non-parallel  side- 
lines.—In  a  preceding  section,  when  considering  the 
form  of  a  surface  location,  we  have  indicated  that  there 
is  no  requirement  of  the  law  that  sitie-lines  should  be 
parallel,  but  have  there  said  that  the  parallelism  or 
non-parallelism  of  the  lines  originally  located  as  side- 
lines might  become  an  important  factor,  if  the  locator 
makes  a  mistake  as  to  the  course  of  his  vein  and  locates 
crosswise,  instead  of  along  its  course.  We  had  refer- 
ence to  the  extralateral  right. 

If  we  have  correctly  stated  the  law  applicable  to  cases 
of  end-lines  converging  in  the  direction  of  the  down- 
ward course,— that  is,  that  in  such  instances  the  vein 
may  be  pursued  within  vertical  planes  drawn  through 
such  end-lines  produced  in  such  direction,^— and  are 
justified  in  the  deductions  announced  in  the  preceding 
section,  that  parallel  side-end  lines  may  be  produced  in 
the  direction  of  the  dip  for  the  purpose  of  defining  the 
extralateral  right,  it  follows  as  a  corollary  that  in  case 
of  non-parallelism  of  side-end  lines  the  extralateral 
right  is  granted  where  such  lines  converge  in  the  direc- 
tion of  the  dip,  as  shown  in  figure  70,  and  denied  where 
they  diverge,  as  illustrated  in  figure  71. 

I  — '      \ 

Figure  70.  Figure  71. 

In  our  judgment,  there  can  be  no  possible  objection 
to  this  rule.  It  logically  flows  from  the  reasoning  which 
supports  the  decisions  making  the  crossed  lines  end- 
lines  in  law,  and  harmonizes  with  the  theories  invoked 
in  support  of  all  the  adjudicated  cases.    It  gives  to  the 

^Anie,  §  582.    See,  alao,  discussion  of  this  subject  as  applied  to  loca- 
tions  made  under  the  act  of  1866,  ante,  §  574. 
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miner  as  much  of  the  vein  as  the  imperfect  manner  in 
which  his  location  is  made  will  permit,  in  the  light  of 
established  legal  principles,  and  is  in  consonance  with 
the  underlying  theories  npon  which  these  principles 
rest. 

g  691.  Vein  crossing  one  end-line  and  a  side-line. — 
It  often  happens,  that  the  vein,  instead  of  pursuing  a 
direct  course  through  the  claim  from  end-line  to  end- 
line,  diverges  after  entering  the  claim  at  one  end-line, 
and  passes  out  of  a  side-line,  as  illustrated  in  figure  72. 

This  occurrence  is 
found  more  frequently 
in  localities  where  state 
statutes  limit  the  width 
of  a  location  to  less 
than  the  maximum  al- 
lowed by  the  federal 
statute,  although  it  may 
happen  where  there  is 
no  such  limitation.  The 
locator,  at  the  time  of 
marking  his  bounda- 
ries, is  rarely  able  to 
trace  his  vein  at  the  surface  through  the  entire  length 
claimed,  and  the  course  of  the  apex  is  frequently  mis- 
taken. Of  course,  the  existence  of  the  conditions  shown 
ui)on  the  figure  does  not  invalidate  the  location.^  The 
claimant  necessarily  loses  the  right  to  pursue  the  vein 
on  its  course  beyond  the  crossed  side-line. 

As  to  his  extralateral  right  under  the  case  assumed, 
the  law  is  now  well  settled.  Such  rights,  as  we  shall  see, 
are  to  be  defined  by  establishing  a  plane  at  the  point 
where  the  vein  passes  out  of  the  claim  through  the  side- 

*  Argonant  Cons.  M.  Co.  v,  Tnrner,  23  Colo.  400,  58  Am.  St.  Bep.  245, 
4S  Pae.  685;  Beik  v.  Nickerson,  29  L.  D.  662. 


ie 
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Figure  72. 
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line  (x)  parallel  to  the  crossed  end-line,  producing  the 
plane  x-S. 

The  principle  thus  established  has  reached  its  present 
recognized  force  through  a  series  of  decisions,  the  con- 
sideration of  which  will  be  profitable  as  illustrating  the 
reasoning  applied  to  reach  the  ultimate  result,  to  which 
reasoning  it  may  be  proper  to  resort  in  the  solution  of 
cognate  or  analogous  problems  to  which  the  abstract 
rule  itself  might  not  be  strictly  applicable. 

The  first  judicial  announcement  of  the  principle  is 
found  in  the  decision  of  Judge  De  Witt,  speaking  for 
the  supreme  court  of  Montana,  in  the  case  of  King  v^ 
Amy  &  Silversmith  Mining  Co.,^  the  facts  involved 
being  shown  on  figure  68.* 

We  quote  the  following  from  the  opinion  :— 

'  *  The  law  intends  that  the  plane  of  the  end-line  shall 
operate  as  a  boundary  to  the  dip,  and  so  operate  at 
the  point  where  the  strike  is  ended.  If  the  strike 
reached  the  original  end-line,  as  in  a  regular  location,, 
the  bounding  plane  would  there  operate  upon  the  dip- 
If  the  strike,  by  reason  of  its  going  out  of  a  side-line,, 
falls  short  of  reaching  the  original  end-line  plane^ 
that  plane  must  take  effect  where  the  strike  in  fact 
ends,— that  is,  at  a  point  on  the  side-line,  •  •  .  and  if 
it  takes  effect  there,  its  parallelism  must  not  be  de- 
stroyed. We  therefore  have  the  bounding  plane  oper- 
ating at  the  point  where  the  apex  leaves  the  north 
side-line,  and  operating  parallel  to  the  east  end-line^ 
and  retaining  its  parallelism  as  originally  marked  on 
the  ground.  It  is  not  a  new  line  or  plane,  or  one  judi- 
cially constructed.  It  is  determined  by  the  location 
lines  on  the  surface.  There  is  never  any  readjusts 
ment  according  to  subsequent  developments.  The 
parallelism  of  Qie  end-line  planes  is  fixed  by  location, 
and  never  varies.  The  point  of  departure  of  the 
strike  from  the  surface  lines  fixes  the  point  where 
the  end-line  plane  is  to  perform  its  functions,  whether 

*  0  Mont.  548,  24  Pac.  200.  *  Ante,  ^  588,  p.  1009. 
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**  that  departure  be  at  an  end-line,  as  contemplated  by 

*  *  the  statute,  or  whether  accident  has  fixed  it  pt  a  point 

*  *  on  a  side-line. ' ' 

This  resulted  in  establishing  the  plane  E-A  (figure 
68).  But,  as  was  pointed  out  by  the  supreme  court  of 
the  United  States  in  its  opinion  reversing  the  supreme 
court  of  Montana,^  the  only  lines  of  the  Amy  claim 
which  were  crossed  by  the  lode  were  those  originally 
located  as  side-lines.  As  the  lode  did  not  cross  either 
line  which  the  locator  called  end-lines,  neither  of  such 
lines  were  in  law  end-lines,  and  there  was  no  justifica- 
tion for  the  application  of  a  plane  parallel  to  them  at 
the  point  where  the  vein  crossed  the  line  claimed  by  the 
locator  as  a  side-line.  As  the  vein  in  the  King- Amy 
case  crossed  the  locator's  two  parallel  side-lines,  they 
became  the  end-lines  in  law  for  all  purposes. 

N. 


CHANCE 


Figure  73. 


» King  V.  Amy  &  Silversmith  M.  Co.,  152  U.  8.  222,  14  Sup.  Ct.  Bep. 
510. 
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But  a  logical  method  of  solving  the  problem  where 
the  facts  justified  its  application  had  been  announced, 
and  the  opportunity  for  analyzing  and  applying  Judge 
De  Witt's  theories  was  soon  presented  to  the  federal 
tribunals. 

We  present  in  figure  73  a  diagram  for  the  purpose  of 
illustrating  the  contentions  of  the  parties  and  the  rul- 
ings of  the  several  courts  in  the  case  of  the  Tyler  Mining 
Company  v.  Last  Chance  Mining  Company,  an  outline 
of  the  facts  of  which  may  be  briefly  stated:— 

The  Tyler  mining  company  applied  for  a  patent  for 
the  entire  area  of  the  Tyler  claim  shown  upon  the  dia- 
gram including  the  triangle  A,  which  conflicted  with  the 
Last  Chance  claim.  The  Last  Chance  company  filed  an 
adverse'  claim  in  the  land-office  and  instituted  a  suit  in 
support  of  it  in  which  it  specifically  alleged  its  prior- 
ities over  the  Tyler  and  its  ownership  of  the  conflicting 
area.  The  Tyler  company  answered,  putting  in  issue 
the  question  of  priority.  It  subsequently,  however, 
withdrew  its  answer,  and  established  an  end-line  (5-6) 
parallel  to  its  original  end-lines,  thus  avoiding  a  surface 
conflict. 

The  Last  Chance,  however,  proceeded  to  judgment  on 
the  adverse  suit,  in  which  judgment  the  priority  of  the 
Last  Chance  over  the  Tyler  was  judicially  established. 
Patent  ultimately  issued  to  the  Tyler  company  for  the 
Tyler  claim  without  surface  conflict  with  the  Last 
Chance,  and  a  controversy  arose  over  ore  bodies  under- 
neath the  Last  Chance  surface.  In  the  action  to  deter- 
mine the  ownership  of  these  ore  bodies  the  Tyler 
extralateral  rights  on  the  vein  passing  through  an 
end-line  and  side-line  of  the  Tyler  claim  as  originally 
located  was  the  subject  of  discussion,  as  the  Tyler  com- 
pany asserted  its  priority  in  fact  over  the  Last  Chance. 
The  Last  Chance  company  denied  the  extralateral  right 
claimed,  and  set  up  the  fact  that  priority  had  been  con- 
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dnsively  established  in  favor  of  the  Last  Chance  by  the 
judgment  taken  pro  cohfesso  in  the  adverse  suit.  The 
trial  court  sustained  the  defense  of  former  adjudication. 
The  appellate  court,  hov^ever,  reversed  this  ruling  as  to 
the  effect  of  the  judgment  in  the  adverse  suit,  holding 
that  it  was  not  res  adjudicaia  and  ordered  a  new  trial. 
It  also  took  up  for  discussion  certain  exceptions  to  the 
trial  court's  charge  to  the  jury  on  the  subject  of  extra- 
lateral  rights,  and  in  the  course  of  this  discussion  an- 
nounced its  approval  of  the  rule  adopted  by  the  supreme 
court  of  Montana  in  the  King-Amy  case.  Said  the 
court: — 

'*An  end-line  may  be  drawn  at  the  point  where  the 
'*  lode  abruptly  terminates  within  the  surface  lines  or 
**  at  the  point  where  the  apex  of  the  lode  crosses  the 
"  side-line  of  the  surface  location.''  ^ 

On  the  second  trial  the  Tyler  company  succeeded  in 
establishing  its  priority  over  the  Last  Chance  and  its 
extralateral  rights  were  defined  by  the  trial  court  on 
the  lines  suggested  by  the  appellate  court.^ 

This  ruling  was  affirmed  by  the  circuit  court  of  ap- 
peals on  the  second  appeal,  which  court  reaffirmed  the 
doctrine  that  in  cases  where  a  vein  crosses  one  end-  and 
a  side-line  the  extralateral  right  is  to  be  defined  by  a 
plane  dravni  parallel  to  the  crossed  end-line  at  a  point 
on  the  side-line  where  the  vein  passes  out  of  it.^ 

The  case  was  then  taken  to  the  supreme  court  of  the 
United  States  on  certiorari,  which  tribunal  reversed  the 
decision  of  the  circuit  court  of  appeals  as  to  the  effect 
of  the  estoppel  by  the  judgment  in  the  adverse  suit, 

»  Tyler  M.  Co.  v.  Sweeney^  54  Fed.  285,  292. 

'Not  reported. 

'Last  Ghance  M.  Co.  v,  Tyler  M.  Co.,  61  Fed.  557,  564.  The  same  nile 
was  applied  by  the  court  to  another  phase  of  this  litigation,  (Republican 
M.  Co.  V.  Tyler,  79  Fed.  733,)  and  also  by  Judge  Hawley  in  Cons. 
'Wyoming  O.  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540. 
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holding,  in  effect,  that  such  judgment  conclusively  es- 
tablished priority  in  favor  of  the  Last  Chance,  and  such 
judgment  could  not  be  collaterally  assailed,  thus  sus- 
taining the  original  ruling  of  the  trial  court.* 

An  effort  was  made  to  secure  from  that  tribunal  an 
expression  of  opinion  as  to  the  true  rule  to  be  applied  in 
the  definition  of  the  extralateral  right  in  this  class  of 
cases.    As  to  this  the  court  said:— 

*  *  Our  conclusions  in  this  respect  obviate  the  necessity 
of  considering  another  very  interesting  and  somewhat 
difficult  question  presented  by  counsel.  It  will  be 
seen  from  the  diagram,  that  according  to  the  original 
location  of  the  Tyler  claim,  the  vein  enters  through 
an  end-  and  passes  out  through  a  side-line,  while  by 
the  amended  location  it  passes  in  and  out  through 
end-lines.  Of  course,  if  the  latter  is  a  valid  location, 
the  owner  of  the  claim  would  unquestionably  have  the 
right  to  follow  the  vein  on  its  dip,  beyond  the  vertical 
plane  of  the  side-line.  But  if  it  were  not,  and  the 
original  location  was  the  only  valid  one,  has  the 
owner  the  right  to  follow  the  vein  outside  any  bound- 
aries of  the  claim  extended  downward  f  It  has  been 
held  by  this  court  in  the  cases  heretofore  cited,  that 
where  the  course  of  a  vein  is  across,  instead  of  length- 
wise of  the  location,  the  side-lines  become  the  end- 
lines,  and  the  end-  the  side-lines ;  but  there  has  been 
no  decision  as  to  what  extraterritorial  rights  exist  if 
a  vein  enters  at  an  end-  and  passes  out  of  a  side-line. 
Is  that  a  case  for  which  no  provision  has  been  made 
by  statute  f  Are  the  parties  left  to  the  old  rule  of  the 
common  law,  that  the  owner  of  real  estate  owns  all 
above  and  below  the  surface,  and  no  more!  Or  may 
tlie  court  rely  upon  some  equitable  doctrina  and  give 
to  the  owner  of  the  vein  the  right  to  pursue  it  on  its 
dip  in  whatever  direction  it  may  go,  within  the  lim- 
its of  some  equitably  created  end-lines! 

*  *  If  the  common-law  rule  as  to  real  estate  obtains  in 
such  a  case,  then,  of  course,  on  the  original  location 


li 


iLast  Chance  M.  Co.  v.  Tjler  M.  Co.,  157  U.  S.  683,  15  Sup.  Ct  Bep. 
733. 
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the  owners  of  the  Tyler  claim  would  have  no  right  to 
follow  the  dip  of  their  vein  outside  of  the  vertical 
planes  of  any  of  its  boundary  lines;  and  even  if  the 
amended  application  was  perfectly  valid,  the  question 
would  arise,  whether  the  rights  acquired  under  it  re- 
lated back  to  the  date  of  the  original  location,  or  arose 
simply  at  the  time  of  the  amendment,  in  which  case 
there  would  be  no  doubt  of  the  fact  that  the  owners 
of  the  Last  Chance  had,  by  years,  a  prior  location. 
However,  in  the  view  we  have  taken  of  the  other  ques- 
tion, it  is  unnecessary  to  consider  this. ' '  ^ 


Judge  Halletty  a  few  weeks  prior  to  the  announce- 
ment of  this  opinion  by  the  supreme  court  of  the  United 
States,  in  the  Last  Chance-Tyler  controversy,  decided 
the  case  of  the  Del  Monte  Mining  and  Milling  Co.  v. 


*  Last  Chance  M.  Co.  v.  Tyler  M.  Co.,  157  U.  S.  683,  694,  15  Sup.  Ct. 
Bep.  733. 
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New  York  and  L.  C.  Mining  Co.,*  wherein  he  applied 
the  rules  announced  by  the  circuit  court  of  appeals, 
above  commented  upon.  We  reproduce  the  diagram 
accompanying  Judge  Hallett's  opinion,  for  the  purpose 
of  convenient  reference  (figure  74),  to  which  we  have 
added  additional  details  for  the  purpose  of  better  illus- 
trating certain  views  of  Judge  Hallett  outlined  in  the 
opinion. 

The  Del  Monte  Mining  and  Milling  Company  owned 
the  Del  Monte,  which  was  prior  in  point  of  time  to  both 
the  Last  Chance  and  New  York.  The  New  York  and 
Last  Chance  company  owned  the  New  York,  which  was 
prior  to  the  Last  Chance.  The  apex  of  the  vein  passed 
through  the  New  York  and  Last  Chance,  as  indicated 
on  the  figure,  and  in  its  downward  course  entered  into 
and  penetrated  underneath  the  surface  of  the  Del  Monte. 
The  controversy  in  the  case  arose  over  the  ownership 
of  the  ore  bodies  underneath  the  surface  of  the  Del 
Monte  claim,  and  necessitated  the  determination  of  the 
extralateral  right  of  the  New  York.  The  line  marked 
**  north  compromise  line'*  was  established  by  contract 
between  the  owners  of  the  Last  Chance  and  New  York, 
which  contract,  of  course,  was  not  operative  as  against 
the  Del  Monte.  The  extralateral  right  of  the  Last 
Chance  was  not  involved.  The  simple  question  pre- 
sented was  substantially  this:  Where  a  vein  enters  an 
end-line  and  passes  out  of  a  side-line,  does  the  extra- 
lateral  right  attach,  and,  if  so,  how  shall  it  be  defined  t 

We  quote  Judge  Hallett 's  views  as  applied  to  the 
facts:— 

'*If  the  strike  of  the  lode  in  the  New  York  location 
*'  kept  its  course  from  end  to  end  of  the  location,  the 
*  *  right  to  follow  the  lode  outside  the  location  would  not 
^  ^  be  denied.  As,  however,  it  departs  on  its  strike  from 
^^  the  location  on  the  east  side,  and  not  from  the  north 

» 66  Fed.  212. 
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**  end,  it  is  said  that  the  claim  has  no  end-lines,  or,  at 
' '  all  events,  none  that  can  be  recognized  as  limiting  the 
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right  to  any  part  of  the  vein  outside  of  the  exterior 
lines  of  the  claim.  This  is  asserted  as  a  proposition 
of  law,  deducible  from  several  decisions  of  the  su- 
preme court,  that  the  lines  of  a  location  crossed  by 
the  apex  of  a  vein  on  ite  strike  shall,  as  to  such  vein, 
be  regarded  as  end-lines,  whatever  their  position 
may  be ;  and  if  this  proposition  be  accepted,  the  south 
end-line  and  east  side-line  intersected  by  the  outcrop 
**  of  this  lode  are  not  parallel  to  each  other,  as  de- 
'*  manded  by  section  twenty-three  hundred  and  twenty 

*  *  of  the  Eevised  Statutes.    This,  however,  has  not  been 

*  *  the  interpretation  of  the  law  in  the  supreme  court,  or 
**  in  any  court,  so  far  as  we  are  advised.  It  is  true, 
**  that  in  the  Flagstaff  case,*  and  recently  in  the  Amy- 
**  Silversmith  case,*  the  supreme  court  declared  that 
"  the  side-lines  of  a  location  shall  be  end-lines  when- 
**  ever  the  lode  on  its  strike  crosses  such  lines ;  but  these 
**  decisions  do  not  aflSrm  that  all  lines  of  a  location 
*'  crossed  by  a  lode  on  its  strike  shall  be  end-lines.  The 

*  *  most  that  can  be  deduced  from  them  is,  that  opposite 
'  *  lines  parallel  to  each  other,  when  crossed  by  the  lode, 
**  shall  be  end-lines.  The  case  presented  is  not  within 
**  the  principle  of  these  decisions.  We  have  a  lode  ex- 
"  tending  on  its  strike  on  the  general  course  of  the 
' '  location  and  within  its  side-lines  a  distance  of  ten  hun- 
"  dred  and  seventy  feet  It  is  conceded  that  the  south 
**  end-line  of  the  location  is  well  placed,  and  all  parts 

*  *  of  the  lode  covered  by  the  location  are  within  the  end- 
* '  lines  as  fixed  by  the  locator.  The  difficulty  arises 
"  from  the  circumstance  that  the  location  extends  in  a 
**  northerly  direction,  two  hundred  and  eighty  feet 
'*  beyond  the  point  where  the  lode  diverges  from  the 
*'  side-line.  No  reason*  is  perceived  for  saying  that 
''  this  mistake  in  the  length  of  the  location  should  de- 
**  feat  the  right  to  follow  the  vein  on  its  dip  outside  of 
'^  the  location.  It  is  said  that  we  cannot  make  a  new 
**  end-line  at  the  point  of  divergence  or  elsewhere,  be- 

^  98  U.  S.  463.  '  162  U.  S.  222,  14  Sup.  Ct.  Bep.  510. 

Lliidl«7  on  M.- 
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cause  the  court  cannot  make  a  new  location,  or  in  any 
way  change  that  made  by  the  parties.  This,  however, 
is  not  necessary.  We  can  keep  within  the  end-lines 
fixed  by  the  locator,  in  respect  to  any  extralateral 
right  that  may  be  recognized,  without  drawing  any 
line,  and  if  there  be  magic  in  the  word  *line,'  it  will 
be  better  not  to  use  it. 

'*In  this  instance,  as  in  most  controversies  between 
adjacent  owners,  it  is  necessary  to  ascertain  what 
part  of  the  lode  is  within  the  New  York  location ;  and 
this,  according  to  the  map,  appears  to  be  ten  hun- 
dred and  seventy  feet  At  all  points  on  the  dip  of 
the  lode  into  the  mountain  westwardly,  we  can  ascer- 
tain the  length  of  the  lode  within  the  end-lines  by 
measuring  the  same  distance  from  the  south  end-line 
produced.  In  this  proceeding,  there  is  no  departure 
from  the  end-lines  of  the  New  York  location  as  fixed 
by  the  locator,  and  there  is  no  new  line  of  location 
drawn  for  any  purpose  whatever.  We  keep  entirely 
within  the  end-lines  of  the  location  as  required  by 
the  statute,  and  the  circumstance  that  we  are  some- 
what short  of  the  north  end-line,  does  not  in  any  way 
affect  the  principle  to  be  followed  in  construing  the 
statute. '  * 

In  deciding  the  application  for  injunction,  Judge 
Hallett  limited  its  operation  to  the  segment  of  the  vein 
lying  south  of  the  plane  r-ef  parallel  to  the  end-line 
plane  h-g-cf. 

This  case  does  not  appear  to  have  been  considered  by 
any  of  the  appellate  courts,  but  subsequently  a  contro- 
versy arose  between  the  owners  of  the  Del  Monte  and 
the  Last  Chance  claims  wherein  the  extralateral  rights 
of  the  Last  Chance  were  determined  substantially  upon 
the  same  principles.  The  case,  however,  suggested  other 
questions  of  large  importance, — ^viz.,  the  right  of  junior 
locators  to  place  their  lines  over  senior  claims,  and  the 
definition  of  the  extralateral  rights  as  between  the  two 
conflicting  lode  claims,  each  covering  the  apex  of  the 
vein.    The  first  of  these  other  questions  we  have  here- 
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tofore  discussed.^     The  second  one  suggested  is  fully 
presented  in  a  subsequent  section.^ 

Subsequent  to  the  decision  of  the  supreme  court  of 
the  United  States  in  the  Tyler-Last  Chance  litigation, 
the  supreme  court  of  Montana  was  afforded  an  oppor- 
tunity of  applying  the  doctrine  originally  announced 
by  it  in  the  King- Amy  case  to  a  controversy  involving 
extralateral  rights  on  a  vein  which  crossed  an  end-  and 
a  side-line.  The  case  of  Fitzgerald  v.  Clark,  which 
came  before  that  court,'  involved  a  contention  between 
two  lateral  coter- 
minous lode  claims 
—the  Niagara  and 
Black  Rock,—  as 
shown  in  the  ac- 
companying dia- 
gram (figure  75), 
reproduced  from 
the  one  accompany- 
ing the  opinion. 

The  vein  entered 
the  west  end-line 
of  the  Black  Hock, 
pursued  an  easterly  trend,  crossing  through  the  common 
side  boundary  at  A,  and  thence  through  the  east  end- 
line  of  the  Niagara,  thus  presenting  a  case  where  the 
vein  on  its  course  crossed  an  end-  and  side-line  of  each 
claim.  As  in  King  v.  Amy  &  Silversmith  Mining  Co.,* 
Judge  De  Witt  wrote  the  opinion  of  the  court,  and  in 
doing  so  reviewed  all  the  end-line  cases  which  had  been 
decided  subsequent  to  the  ruling  in  the  Amy  case.  The 
same  reasoning  was  applied  to  the  solution  of  the  Fitz- 
gerald-Clark controversy  as  was  invoked  in  the  Amy 
case. 


a: 

FiGUBB   75. 


I  Ante,  S§  363,  363a. 
•  Pogt,  S  597. 


>  17  Mont.  100. 
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The  Niagara-Black  Rock  case  and  the  one  between 
the  Del  Monte  Mining  and  Milling  Company  and  the 
Last  Chance  Company  involving  the  extralateral  right 
on  the  Last  Chance  vein,  shown  on  figure  74,  supra, 
reached  the  supreme  court  of  the  United  States  and 
were  considered  together.  In  reaching  its  conclusions  as 
to  the  problem  under  discussion  it  cited  and  referred  to 
the  decisions  which  we  have  heretofore  discussed  and 
gave  the  doctrine  therein  announced  its  unqualified  ap- 
proval.^ 

As  heretofore  noted,  we  reserve  for  future  discussion 
the  decision  of  the  supreme  court  of  the  United  States 
in  the  Del  Monte  case,  when  we  reach  the  subject  of 
extralateral  rights  between  claimants  whose  surface 
lines  conflict.* 

The  only  case  other  than  those  heretofore  cited  where 
the  question  under  immediate  discussion  was  considered 
which  has  come  under  our  observation  is  that  of  Parrot 
Silver  and  Copper  Company  v.  Heinze,*  where  the  rule 
was  necessarily  accepted,  but  only  tentatively  involved. 

g  691a.  Vein  crossing  one  end-line,  passing  out  of  a 
side-line,  then  returning  and  ultimately  passing  out  of 
either  the  other  side-  or  end-line.— A  situation  illus- 
trated on  figure  76  was  discussed  by  Judge  Boss  in  the 
case  of  Doe  v.  Waterloo,*  wherein  he  said : — 

*'The  grant  is  to  lodes  having  their  apex  in  the 
**  ground  patented.    The  fact  that  a  part  of  liie  apex 

*  *  might  be  in  the  ground  granted  would  not  give  any 
**  right  to  any  part  of  the  vein  the  apex  of  which  was 
"  not  therein,  although  the  apex  might  be  cut  by  both 

*  *  end-lines  of  the  granted  premises. '  * 

^Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  TJ.  S.  65,  18 
Sup.  Ct.  Bep.  895;  Clark  v.  Fitzgerald,  171  U.  S.  92, 18  Sup.  Ct  Bep.  941« 
» Post,  %  596. 

•  25  Mont.  139,  87  Am.  St.  Bep.  386,  64  Pac.  326. 
«82  Fed.  45,  55. 
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Undoubtedly  in  the  ease  assumed  and  illustrated  on 
the  figure  76  the  locator  would  have  extralateral  rights 
between  the  planes  Ord-v  and  y-w  and  between  the 
planes  h-c-o  and  x-n. 

If  4he  portion  of  the 
apex  x-y  were  within 
public  land  it  might  be 
appropriated  by  a  jun- 
ior locator  in  such  a 
way  as  would  confer 
an  extralateral  right, 
which  might  be  exer- 
cised by  following  the 
vein  underneath  the 
senior  location.  In 
other  words,  the  apex 
x-y  and  the  underground  parts  of  the  vein  lying  between 
the  vertical  planes  y-w  and  a;-w  do  not  necessarily  pass 
under  this  assumption  to  the  senior  locator.  If,  however, 
we  may  assume  that  the  portion  of  the  apex  x-y  is  within 
a  tract  of  land  patented  under  the  placer,  townsite,  rail- 
road^  agricultural,  or  any  laws  under  which  rights  are 
confined  to  vertical  boundaries,  we  have  an  opportunity 
to  test  the  value  of  the  suggestion  discussed  in  a  pre- 
vious section.*  The  views  of  the  secretary  of  the  in- 
terior quoted  and  commented  on  in  that  section,  if  they 
can  be  accepted  as  establishing  the  doctrine  of  ^Hheo- 
"  retical  apex,"  applied  to  the  case  now  assumed  would 
result  in  the  conclusion  that,  as  a  matter  of  law,  the 
location  shown  on  figure  76  contained  the  apex  for  the 
entire  length  of  the  claim,  conferring  an  extralateral 
right  between  the  end-line  planes  a-d-v  and  h-c-o.  In 
other  words,  to  paraphrase  the  opinion  of  the  secretary 
of  the  interior  in  the  Mabel  Lode  case,^  for  the  purpose 


■  i  312a. 


■  26  L.  D.  198,  8.  C.  on  review,  27  L.  D.  375. 
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of  discovery  and  purchase  under  the  mining  laws,  the 
legal  apex  of  the  vein  from  a;  to  t/  on  figure  76,  dipping 
out  of  the  ground  disposed  of  under  laws  limiting  rights 
to  the  common-law  attributes  of  ownership  within  ver- 
tical planes,  is  that  portion  of  the  vein  within  the  loca- 
tion as  shown  on  the  figure  which  would  constitute  the 
actual  apex  if  the  vein  had  no  actual  existence  in  the 
ground  previously  disposed  of.  In  other  words,  as  to 
this  segment  of  the  vein  x-y  the  legal  apex  is  along  the 
line  of  intersection  of  the  vertical  bounding  plane  of 
the  previously  patented  tract  with  the  plane  of  the  vein 
underneath  the  surface. 

Of  course,  the  location  of  the  claim  under  the  condi- 
tions presently  assumed  would  carry  everything  within 
its  vertical  boundaries.  The  only  question  remaining  is 
whether  that  segment  of  the  vein  between  the  planes 
y-w  and  rr-w  could  be  followed  on  the  downward  course 
outside  of  and  beyond  the  vertical  side-line  plane  d-c. 
What  view  the  courts  may  ultimately  take  with  refer- 
ence to  extralateral  rights  under  the  conditions  we  have 
assumed  cannot  be  foretold  with  any  degree  of  cer- 
tainty, and  our  own  opinion,  if  we  had  formed  one,  is 

of  no  serious  moment. 
In  figure  77  we  pre- 
sent an  illustration  of 
an  east-and-west  vein 
dipping  north  from  the 
Garden  into  the  Hope,  a 
case  which,  we  are  ad- 
vised, has  recently  been 
considered  in  one  of  the 
trial  courts  in  Colo- 
rado. The  apex  of  the  vein  enters  the  claim  across  the 
eastern  end-line  at  D,  passes  out  of  the  side-line  at  C,  re- 
enters the  same  line  at  B,  forks  at  A,  one  branch  passing^ 


Figure  77. 
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oat  of  the  south  side-line,  the  other  passing  out  of  the 
west  end-line  at  F.  The  controversy  arose  over  the  ore 
bodies  on  the  vein  underneath  the  Hope  surface  (x-x). 
They  were  awarded  to  the  Garden  mine.*  This  case 
presents  no  serious  difficulty,  and  in  most  of  its  aspects 
is  similar  to  the  hypothetical  case  illustrated  on  figure 
76.  The  application  of  the  rules  governing  the  defini- 
tion of  the  extralateral  right  in  cases  where  the  vein 
passes  through  an  end-Une  and  a  side-line  would  give 
to  the  Garden  main  vein,  F-D,  the  underground  seg- 
ments between  the  planes  F-F^  and  B-B',  and  C-C  ancJ 
D-jy.  No  extralateral  right  could  be  predicated  on  that 
part  of  the  apex  B-C  outside  of  the  location,  as  that  part 
is  not  covered  by  the  location,  and  there  is  no  oppor- 
tunity of  applying  to  this  segment  the  doctrine  of  *  *  theo- 
**  retical  apex,^*  as  the  vein  does  not  dip  underneath  the 
Garden  surface,  but  in  the  opposite  direction.  As  to  the 
branch  vein  A,  the  bounding  plane  A- A'  results  from 
the  principle  that  this  same  set  of  end-line  planes  bound 
the  extralateral  right  as  to  all  veins— a  principle  dis- 
cussed in  a  subsequent  section.^ 


§  692.  Vein  with  apex  wholly  within  the  location, 
but  crossing  none  of  its  boundaries,  or  entering  at  one 
Old-line  and  not  reaching  any  other  boundary.— After 
reading  the  opinions  of  the  supreme  court  of  the  United 
States  and  of  Judges  De  Witt,  Hawley,  and  Hallett,  in 
the  side-end-line  cases  reviewed  in  the  previous  section, 
it  is  hardly  necessary  to  consider  under  a  separate  clas- 
sification the  case  of  a  vein  having  its  apex  wholly 
within  the  location,  but  crossing  none  of  its  boundaries, 
88  iUustrated  in  figure  78,  or  that  of  one  crossing  an 

*  Simfl  V,  Garden  M.  and  M.  Co.  (unreported),  tried  before  Jadge  A.  H. 
De  France,  an  experienced  mining  judge  and  formerlj  member  of  the 
Colorado  rapreme  court  commisaion. 

'Fo$t,  f  593. 
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end-line  and  failing  to  reach  any  other  boundary,  as 
illustrated  in  figure  79. 

We  are  not  aware  of  any  adjudicated  case  such  as  is 
illustrated  by  figure  78.  Such  an  instance  was  assumed, 
for  the  purpose  of  argument,  by  Judge  Hallett  in  the 
Del  Monte  case,*  wherein  that  judge  was  inclined  to 
ridicule  the  idea  that  any  one  would  deny  the  right  of 
the  locator  to  follow  the  lode  within  his  end-lines,  upon 
the  ground  that  the  lode  did  not  reach  either  of  such 
lines. 

It  would  be  exceedingly  difficult  to  understand  upon 
what  theory  the  extralateral  right  could  be  denied  in 
either  this  case  or  that  illustrated  in  figure  79. 


FiGUBE  78.  FiGUBB  79. 

An  instance  of  the  latter  class  occurred  in  the  suit  of 
the  Carson  City  Gold  and  Silver  Mining  Co.  v.  North 
Star  Mining  Co.,  tried  before  Judge  J.  H.  Beatty,  sit- 
ting as  circuit  judge  in  the  ninth  circuit.^ 

We  have  presented,  on  page  571,  a  diagram  (figure 
25)  illustrative  of  this  case.  It  was  demonstrated  that 
the  course  of  the  vein  through  the  location  in  the  direc- 
tion of  the  west  end-line  was  interrupted  by  what  was 
locally  termed  a  ** crossing,^'  beyond  which  the  fissure 
did  not  extend.  No  ore  bodies  were  encountered  west 
of  this  crossing.  The  court  found  that  the  apex  of  the 
vein  ended  at  the  point  C,  under  the  mill,  and  applied  at 
this  point  an  end-line  plane  parallel  to  the  east  end-line, 
invoking  the  doctrine  of  the  Tyler-Last  Chance  case,  on 
the  theory  that  the  east  end-line  was  crossed  by  the  lode. 

*  Del  Monte  M.  and  M.  Co.  v.  New  York  and  L.  C.  M.  Co.,  66  Fed.  212, 
215. 
« 73  Fed.  597. 
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The  practical  resnlt,  so  far  as  the  North  Star  was  con- 
cerned, would  have  been  the  same  if  the  court  had  ex- 
tended the  west  end-line,  as  there  was  no  segment  of  the 
vein  lying  between  a  plane  drawn  through  that  line  and 
one  applied  by  the  court  at  the  point  C. 

A  similar  case  was  assumed  for  illustrative  purposes 
by  Judge  Hawley,  in  his  decision  in  Tyler  Mining  Co. 
V.  Sweeney.^  It  was  there  said,  that  there  certainly 
could  be  no  question  in  such  a  case  as  to  the  right  of  the 
locator  to  follow  the  lode  in  its  downward  course  for  its 
entire  depth. 

In  Wakeman  v.  Norton  *  the  supreme  court  of  Colo- 
rado considered  a  case  of  this  character,  and  in  its  de- 
cision thus  states  its  views:— 

"In  instructing  the  jury  that,  in  order  to  give  any 
''  extralateral  rights,  it  was  essential  that  the  apex  or 
"  top  of  a  vein  should  on  its  course  pass  through  both 
"  end-lines  of  a  claim,  the  court  imposed  a  condition 
"  that  has  not  heretofore  been  announced  as  an  essen- 
'  *  tial  to  the  exercise  of  such  right  in  any  of  the  adjudi- 
"  cated  cases.'* 

The  supreme  court  of  the  United  States,  in  its  opin- 
ion in  the  Del  Monte  case,  cited  with  approval  the  cases 
of  Carson  City  G.  and  S.  M.  Co.  v.  North  Star  M.  Co., 
and  Wakeman  v.  Norton,  and  took  occasion  to  express 
its  views  arguendo  as  follows : — 

"The  law  places  a  limit  on  the  length  of  the  vein 

*  beyond  which  he  may  not  go,  but  it  does  not  say  that 

*  he  shall  not  go  outside  the  vertical  side-lines  unless 

*  the  vein  in  its  course  reaches  the  end-lines.    Nowhere 

*  is  it  said  that  he  must  have  a  vein  which  either  on  or 

*  below  the  surface  extends  from  end-line  to  end-line  in 

*  order  to  pursue  that  vein  on  its  dip  outside  the  ver- 

*  tical  bide-lines.    Naming  limits  beyond  which  a  grant 

*  does  not  go  is  not  equivalent  to  saying  that  nothing  is 
'  granted  which  does  not  extend  to  those  limits.    The 

>  54  Fed.  284,  293.         *  ■  24  Colo.  192,  49  Pac.  283. 
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locator  is  given  a  right  to  pursue  any  vein  whose  apex 
is  within  his  surface  limits,  on  its  dip  outside  the  ver- 
tical side-lines,  but  may  not  in  such  pursuit  go  beyond 
the  vertical  end-lines.  And  this  is  all  the  statute  pro- 
vides. Suppose  a  vein  enters  at  an  end-line  but  ter- 
minates half-way  across  the  length  of  the  location, 
his  right  to  follow  that  vein  on  its  dip  beyond  the  ver- 
tical side-lines  is  as  plainly  given  by  the  statute  as 
though  in  its  course  it  had  extended  to  the  farther 
end-line.  It  is  a  vein  the  top  or  apex  of  which  lies 
inside  of  such  surface  lines  extended  downward  ver- 
tically.'^^ 

This  is  a  clear  enunciation  of  a  wholesome  principle 
which  prevents  the  ** frittering  away  by  construction" 
of  the  most  valuable  right  granted  by  the  mining  laws, 
and  prescribes  a  rational  rule,  the  application  of  which 
will  result  in  a  common-sense  solution  of  many  of  the 
problems  encountered  in  the  administration  of  those 
laws. 

g  693.  Extralateral  right  as  to  veins  other  than  the 
one  upon  which  the  location  is  based. —While  the  frame- 
work of  the  statute  with  reference  to  the  discovery  and 
location  of  veins  or  lodes  is  unquestionably  constructed 
on  the  central  idea  in  the  original  instance  of  a  single 
vein,  the  appropriation  of  which  is  to  be  accomplished 
by  constructing  end-lines  across  its  course  defining  the 
length  on  the  vein  and  the  planes  within  which  it  may 
be  followed  in  depth,  with  side-lines  parallel  to  such 
course,  the  law  contemplates  that  there  may  be  found 
veins  having  their  tops,  or  apices,  within  the  bounda- 
ries of  the  location  other  than  the  one  originally 
discovered  and  upon  which  the  location  is  primarily 
predicated.  Such  instances  are  by  no  means  rare.  Some- 
times these  veins,  which  for  the  purpose  of  identifi<iation 

^Del  Monte  M.  and  M.  Go.  v.  Last  Chance  M.  and  M.  Co.,  171  U.  8. 
55,  90,  91,  18  Sup.  Ct.  Hep.  895. 
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we  may  call  secondary  veins,  are  parallel  to  the  located 
vein,  in  which  case  there  is  little  room  for  controversy 
as  to  the  bounding  planes  which  define  the  extralateral 
right.  Sometimes,  however,  they  are  crosswise  of  the 
original  vein,  and  exhibit  what  we  may  call,  compara- 
tively speaking,  erratic  tendencies.  The  difficulties 
i^rronnding  the  application  of  the  law  to  locations  made 
under  the  act  of  1866,  many  of  which  were  irregular  in 
form,  are  greater  than  in  the  case  of  the  more  sym- 
metrical locations  required  under  the  existing  law. 
While  under  the  act  of  1866  there  was  granted  but  the 
one  lode,  the  act  of  1872  enlarged  the  grant  by  con- 
ferring upon  the  owners  of  the  prior  locations  all  lodes 
which  had  their  tops,  or  apices,  within  the  boundaries 
of  the  location.  The  most  satisfactory  way  of  ascertain- 
ing the  present  state  of  the  law  on  the  subject  of  the 
extralateral-right  planes  to  be  applied  to  these  second- 
ary veins  is  to  trace  its  development  from  the  earlier 
cases  to  the  last  judicial  expression.  While  there  may 
be  no  uncertainty  as  to  the  abstract  rule  ultimately  an- 
nounced, it  is  sometimes  difficult  to  apply  it  without 
producing  results  which  either  challenge  the  wisdom  of 
the  rule  (which,  of  course,  is  no  warrant  for  its  non- 
observance)  or  involve  apparent  inconsistencies  or 
absurdities. 

In  the  case  of  Iron  Silver  Mining  Company  v.  Elgin 
Mining  etc.  Company,  we  find  the  following  statement 
by  the  supreme  court  of  the  United  States  :— 

''It  often  happens  that  the  top,  or  apex,  of  more  than 
'  *  one  vein  lies  within  such  surface  lines,  and  the  veins 
**  may  have  different  courses  and  dips,  yet  his  right  to 
'*  follow  them  outside  of  the  side-lines  of  the  location 
*  *  must  be  bounded  by  planes  drawn  vertically  through 
* '  the  same  end-lines.  The  planes  of  the  end-lines  can- 
''  not  be  drawn  at  a  right  angle  to  the  courses  of  all  the 
**  veins  if  they  are  not  identical.**  * 

*  118  U.  8.  196,  207,  6  Sup.  Ct.  Eep.  1177. 


§  593  EXTBALATEBAL  BIGHTS  UNDEB   ACT  OF   1872.  1036 

This  was  not  said  in  response  to  any  issue  raised  in 
the  case,  but  it  was  presented  as  an  argument  against 
the  contention  adopted  in  the  dissenting  opinion  of 
Chief  Justice  Waite,  that  bounding  planes  on  a  vein 
within  a  location  having  non-parallel  end-lines  should 
be  (defined  by  lines  drawn  crosswise  of  the  vein,— e.  g. 
at  right  angles,— at  the  extreme  points  where  the  apex 
leaves  the  location. 

The  first  case  in  which  the  question  was  to  any  ex- 
tent actually  involved  and  passed  upon  was  considered 
by  Judge  Hawley  sitting  as  circuit  judge  for  the  ninth 
circuit.    We  refer  to  Consolidated  Wyoming  M.  Co.  v. 

Champion  M.  Co.,^  the 
facts  of  which  are  illus- 
trated on  figure  80. 

The  Consolidated 
Wyoming  company 
owned  the  Wyoming 
and  Ural  claims,  the 
Champion  company 
the  New  Year's  and  New 
Year's    Extension.     Both 
the   Wyoming   and   Ural 
were  located  under  the  act 
of     1866,     but    patented 
under  the  later  law.    The 
others  were  located  under 
the  act  of  1872.    Both  the 
Ural   and   Wyoming  had 
irregularly     shaped    sur- 
faces so  common  to  loca- 


FiGUBE   80. 


tions  made  under  the  act  of  1866. 

The  original  location  of  the  Ural  was  based  on  the 
Ural  lode  x-x,  the  only  one  subject  to  appropriation  by 


63  Fed.  540. 
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a  single  location  nnder  the  first  mining  act  It  was 
called  the  ** contact  vein/*  as  it  was  found  between  a 
granite  hanging-  and  a  slate  foot-wall.  The  Wyoming 
vein  y-y  was  entirely  within  the  slate,  and  descended 
into  the  earth  at  a  lesser  angle  than  the  Ural,  resulting 
in  a  union  of  the  two  veins  on  the  dip  underneath  the 
surface  of  the  New  Tear's,  and  the  controversy  was 
as  to  the  extralateral  right  in  the  vein  below  the  line  of 
junction.  The  court  defined  the  extralateral  right  of 
the  Consolidated  Wyoming  company  on  the  Wyoming 
or  slate  vein  within  the  Wyoming  patented  lines,  by 
prolonging  the  converging  end-lines  resulting  in  the 
triangular  segment  a-h-gf.  As  to  the  Ural  vein,  it 
awarded  that  segment  lying  between  the  planes  c-d-e 
and  h-k} 

The  slate  vein,  passing  out  of  the  Wyoming  south 
end-line,  entered  the  Ural  and  continued  to  the  douth  as 
far  as  the  point  marked  ^' hoist"  on  the  diagram.  This 
part  of  the  Wyoming  vein  within  the  Ural  ground  con- 
stituted the  ** secondary  vein"  in  that  location.  In  de- 
fining the  extralateral  right  on  this  'vein  the  court 
applied  a  plane  parallel  to  the  one  fixed  by  it  on  the 
Ural, — i.  e.  the  plane  y-i,  parallel  to  the  plane  h-Tc.^ 

No  reference  is  made  in  the  decision  to  the  statement 
of  the  supreme  court  of  the  United  States  in  the  Elgin 
ease,  heretofore  quoted.^ 

The  case  of  Walrath  v.  Champion  M.  Co.  (commonly 

^  The  eonBtmction  of  the  plane  Me  parallel  to  the  line  c-d  at  the  point 
where  the  rein  eroaeed  the  Ural  east  side-line  is  not  altogether  logical,  as 
the  apex  of  the  yein  did  not  cross  the  line  e-d.  The  supreme  court  of 
Colorado  has  otherwise  criticised  this  case,  holding  it  to  be  in  conflict 
with  the  ease  of  King  v.  Amy  &  Silversmith  etc.  M.  Co.,  152  XT.  8.  222, 
14  Sup.  Ct  Bep.  510.  See  Catron  v.  Old,  23  Colo.  433,  48  Am.  St 
Bep.  256,  48  Pac.  687. 

*  63  Fed.  550. 

*An  appeal  was  perfected  in  this  case,  but  it  was  compromised  and 
the  appeal  dismissed. 
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called  the  Providence-Champion  case'),  was  tried  and 
decided  by  the  same  judge  at  the  same  time  as  the 
Wyoming-Champion  case,  the  facta  of  which  may  be 
illustrated  by  reference  to  figure  81. 


N. 


FiGUBE  81. 

This  case  presented  an  instance  of  a  patent  issued 
under  the  act  of  1866  for  an  irregular  surface,  with 
parallel  end-lines  crossing  the  original  lode,  and  a  subse- 
quently discovered  or  "secondary"  vein,  which  crossed 
neither  end-line.  The  original  lode  is  marked  z-z  on  the 
figure,  and  is  locally  known  as  the  granite  ledge,  lying 
wholly  within  a  granite  formation.  It  crossed  two 
parallel  end-lines,  o-p  and  g-h. 

Some  years  after  the  passage  of  the  act  of  1872, 
another  ledge  or  vein,  called  the  contact  ledge,  x-x,  was 
found  to  enter  the  Providence  ground  across  the  line 
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f-g,  pursuing  a  southerly  course,  but  it  is  not  shown  to 
liave  reached  on  such  course  any  of  the  other  bounda- 
ries. The  Champion  company,  having  subsequent  to 
1872  located  that  portion  of  the  contact  ledge  lying 
within  the  New  Year's  and  New  Year's  Extension,  a 
controversy  arose  as  to  the  bounding  plane  between  the 
two  companies  on  this  ledge.  There  was  no  controversy 
between  the  litigating  parties  as  to  the  original,  or 
granite,  ledge.  The  Providence  contended,  that  as  the 
contact  ledge  crossed  the  line  f-g,  that  line  became  in 
law  an  end-line,  and  the  vertical  bounding  plane  should 
be  drawn  through  the  line  f-g^  produced  indefinitely. 

The  Champion  contended  that  the  rights  of  the  Provi- 
dence on  all  ledges  having  their  apices  within  its  bound- 
aries must  be  fixed  with  regard  to  the  end-lines  of  its 
location  and  the  general  direction  of  such  lines,  as  de- 
scribed in  the  patent  and  delineated  upon  the  map  ac- 
companying it;  that  the  only  lines  appearing  upon  the 
plat  which  at  all  fulfilled  the  natural  or  legal  definitions 
of  end-lines  were  the  end-lines  crossed  by  the  original 
lode,  2^z, — ^to  wit,  g-h  and  Or-p, — and  that  they  must  be 
construed  to  be  the  * '  end-lines  of  the  location ' '  referred 
to  in  the  act  of  1872 ;  that  the  rule  enunciated  by  the  cir- 
cuit court  of  appeals  in  Tyler  v.  Sweeney  *  sanctioning 
the  application  of  a  plane  parallel  to  the  end-line  at  the 
point  where  the  vein  passed  out  of  a  side-line  (a  rule 
subsequently  approved  in  the  Del  Monte  case)^  was 
applicable  to  the  case,  and  afforded  the  only  consistent 
legal  solution  of  the  controversy  between  the  parties. 
This  rule  would  apply  the  plane  parallel  to  g-h,  at  the 
point  v,  where  the  ledge  in  controversy  crossed  on  its 
southward  course  the  boundary  line,  f-g,  giving  the 
bounding  plane,  v-i/. 

The  court  declined  to  adopt  either  theory.  It  an- 
nounced the  following  as  its  views  :— 

^  54  Fed.  284.  •  Ante,  §  591. 
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"The  act  of  1872,  in  granting  all  other  veins  that 
were  within  the  surface  lines  of  previous  locations, 
did  not  create  any  new  lines  for  such  other  veins,  nor 
invest  the  court  with  any  authority  to  make  new  end- 
lines  for  such  other  veins.  And  it  is  apparent  from 
an  examination  of  the  statute  that  the  court  has  no 
power  to  make  a  new  location  for  every  vein  that  may 
be  found  within  the  surface  lines  of  the  location,  and 
thereby  enlarge  the  rights  of  the  original  locators. 
When  the  end-lines  of  a  mining  location  are  once 
fixed,  they  bound  the  extralateral  rights  to  all  the 
lodes  that  are  thereafter  found  within  the  surface 
lines  of  the  location.  It  necessarily  follows,  that  the 
end-lines  of  the  Providence  survey  must  be  consid- 
ered by  the  court  as  the  end-lines  of  any  and  all 
other  lodes  or  veins  which  lie  *  inside  of  such  surface 
^ lines;'  otherwise,  endless  confusion  would  arise  in 
the  construction  of  the  statute.  End-lines  would  have 
to  be  constructed  in  different  directions  if  the  separate 
lodes  or  veins  found  within  the  surface  lines  did  not 
run  parallel  with  each  other,  and  the  result  would  be 
that  these  lines  extended  might  give  to  the  owners  of 
the  claims  a  greater  .length  along  the  lode,  as  it  ex- 
tended downward,  than  they  had  upon  the  surface. 
If  the  same  end-lines  which  bind  the  extralateral 
rights  of  the  Providence  surface  survey  apply  to  the 
contact  vein,  and  to  all  other  veins,  if  any  are  here- 
after found,  then  no  such  difficulty  can  arise.  This 
is  the  rule  that  applies  to  all  locations  made  after  the 
act  of  1872,  and  it  ought  not  to  be  presumed  that  con- 
gress, by  its  grant  to  prior  locators,  intended  to  give 
greater  rights  to  them  than  were  given  and  granted 
to  subsequent  locators  under  the  same  act ' '  ^ 

The  court  cited  and  relied  upon  the  statement  of  the 
supreme  court  of  the  United  States  in  the  Elgin  case, 
heretofore  quoted. 

The  practical  result  of  the  court's  decision  was  to 
give  to  the  Providence  all  of  the  vein  south  of  the  ver- 
tical boundaries  f-g  and  g-hj  and  defining  ite  extralateral 

^  Walrath  v.  Champion  M.  Co.,  63  Ped.  552,  567. 
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right  by  a  plane,  g-h,  produced  in  the  direction  of  the 
dip  of  the  vein,—*,  e.  the  plane  g-h-h^  marked  on  figure 
81,  "Line  fixed  by  the  court/' 

When  the  case  reached  the  circuit  court  of  appeals 
that  court  construed  the  decision  of  Judge  Hawley  as 
defining  an  extralateral  right  through  the  side-line  f-g 
and  the  end-line  g-h.  The  appellate  court  directed  a 
modification  of  the  judgment,  the  extent  of  which  may 
be  best  understood  by  quoting  from  the  opinion.  Said 
the  appellate  court  (italics  are  ours)  :— 

"In  so  far  as  the  decree  appealed  from  limits  the 
"  extralateral  right  of  the  complainant  to  follow  the 
**  vein  called  in  the  record  the  'back'  or  *  contact'  vein 
in  its  downward  course  by  the  line  f-g  running  south 
forty-three  degrees  west,  extending  vertically  down- 
ward, it  is  erroneous,  and  should  be  modified.  The 
court  below  correctly  found  and  adjudged  the  end- 
lines  of  the  Providence  claim,  under  which  complain- 
ant claims,  to  be  the  lines  c^p  and  g-h;  and  further, 
that  they  are  the  true  and  only  end-lines  of  each  and 
every  vein,  lode,  or  ledge  found  within  the  surface 
"  location  of  the  Providence  claim.  ...  In  no  case  is 
'  ^  the  extralateral  right  of  a  first  locator  in  respect  to  a 

*  *  vein,  lode,  or  ledge  having  its  top  or  apex  within  the 
"  lines  of  his  surface  location  bounded  by  any  side-line 
"  of  the  surface  location  extended  downward  or  other- 
wise. To  the  extent,  therefore,  that  the  extralateral 
right  of  the  complainant  to  the  back  or  contact  ledge 
here  in  controversy  was  bounded  by  the  court  below 

*  *  by  the  side-line  f-g,  running  south  forty-three  degrees 
**  west,  extended  vertically  downward,  it  is  erroneous. 

*  *  It  should  be  bounded  by  vertical  planes  drawn  down- 

*  *  ward  through  the  end-line  g-h,  running  south  seventy- 
"  three  degrees  west,  and  through  the  end-lme  arp, 
"  extended  indefinitely  in  their  own  direction,  sub- 
**  ject  to  the  condition  that  the  complavnant  has  no 
"  right  to  enter  upon  the  surface  of  the  respondent's 
''claims/'^ 

»  72  Fed.  978,  980. 
Liiid]«7  on  H.- 


it 
<( 

It 


4t 


§  593  EXTRALATBRAL  RIGHTS  UNDER  ACT  OP   1872.  1042 

This  solution  of  the  problem  is  not  altogether  clear 
or  free  from  ambiguity.  The  appellate  court  was  evi- 
dently desirous  of  making  it  plain  that  the  line  f-g 
could  not  be  considered  as  an  extralaieral-right  line, 
and  in  this  regard  there  is  no  element  of  uncertainty. 
If  we  construe  the  opinion  of  the  court  with  sole  regard 
to  the  direction  given  to  the  line  g-h,  south  seventy-three 
degrees  west,  the  direction  of  the  dip,  it  would  seem  that 
the  line  was  not  to  be  operative  on  the  reverse  course 
north  seventy-three  degrees  east.  But  the  subsequent 
clause,  italicized  above,  ^*  subject  to  the  conditions  that 
'*  the  complaincmt  has  no  right  to  enter  upon  the  sur- 
"  face  of  the  respondent's  claims,"  leads  to  the  infer- 
ence, more  or  less  plausible,  that  the  court  intended  the 
line  g-h  to  be  extended  in  both  directions,— south  seven- 
ty-three degrees  west,  in  the  direction  of  the  dip,  and 
north  seventy-three  degrees  east,  so  as  to  take  in  a  part 
of  the  apex  lying  outside  of  the  Providence  and  within 
the  New  Year's  and  New  Tear's  Extension  claims,  as 
this  was  the  only  surface  belonging  to  respondents  to 
which  the  court  could  have  made  any  possible  reference. 

The  court  went  further  and  fixed  the  end-line  plane 
4Jirp  at  the  south  end  of  the  claim  as  the  southern  bound- 
ing plane  on  the  contact  ledge,  whereas  the  proof  showed 
quite  clearly  that  that  ledge,  if  it  continued  at  all 
in  a  southerly  direction,  ^ould  in  all  probability  have 
crossed  the  side-line  e-f. 

If  the  court  intended  to  authorize  the  projection  of 
the  north  bounding  plane  g-h  on  the  reverse  course, 
north  seventy-three  degrees  east,  the  line  t-g  on  figure 
82  {post),  it  necessarily  contemplated  the  same  result 
as  to  the  line  a-p,  and  thus  to  include  within  these  end- 
line  planes  something  like  thirty-one  hundred  feet  on  a 
vein  with  only  a  few  hundred  feet  of  apex,  projecting 
end-line  planes  over  the  apex  in  other  claims  whose 
surfaces  did  not  conflict  with  the  Providence,  or,  to  state 


1043  BXTBAIiATEBAL   BIGHT   ON   SBCONDABY   YXINS.  §593 

the  doctrine  in  a  more  condensed  form,— if  the  apex  of  a 
secondary  vein  is  f  onnd  to  any  extent  in  a  location,  the 
owner  of  the  claim  takes  all  parts  of  such  vein  nnder- 
ground  which  are  embraced  within  the  end-line  planes 
extended  in  both  directions  through  the  end-lines  on 
the  original  lode.  The  suggested  application  of  this 
doctrine,  with  its  possible  attendant  results,  will  be 
noted  when  we  take  up  for  consideration  in  logical  order 
a  later  case  passed  upon  by  the  same  court.  However, 
we  are  quite  satisfied  that  this  result  was  neither  in- 
tended nor  contemplated  by  the  court 

An  appeal  was  taken  from  the  judgment  of  the  circuit 
court  of  appeals  to  the  supreme  court  of  the  United 
States  by  the  Providence  owners.* 

^No  crofls-appeal  was  taken  by  the  Champion  eompany  to  either  of 
the  appellate  eonrts,  for  economie  reasons.  All  of  the  vein  within  the 
New  Tear's  and  New  Tear's  Extension  claims  north  of  the  plane  f-g 
bad  been  worked  out  years  before  the  litigation  arose.  There  was  nothing 
of  valne  there  to  justify  litigation.  The  narrow  strip  of  ground  between 
tlie  plane  claimed  by  the  Champion,  v-v',  and  the  one  fixed  by  the  court, 
p'h-h',  did  not  embrace  the  ore  "shoot,"  and  was  practically  Talueless. 
The  yaluable  ore  bodies  over  which  the  litigation  arose,  and  which  alone 
engaged  the  attention  of  either  courts  or  litigants,  were  within  the  tri- 
angle formed  by  the  line  g-h-W,  and  the  one  claimed  by  the  Providence, 
f-g-g^.  The  only  object  to  be  gained  by  prosecuting  a  cross-appeal 
wonld  have  been  to  secure  the  establishment  of  a  principle  to  be  followed 
in  other  cases.  However,  the  Champion  company  stated  its  original 
poeitiott  fully  in  both  appellate  courts,  and  it  was  urged  as  a  reason  for 
the  affirmance  of  the  judgment  of  the  trial  court  that  the  decree  had 
awarded  the  Providence  more  than  it  was  legally  entitled  to,  and  there- 
fore they  had  no  reason  to  complain.  It  has  been  said  by  a  writer  com- 
menting on  this  case,  ("A  Problem  in  Mining  Law,"  Harvard  Law 
Beview,  Dec,  1902,  vol.  xvi,  No.  2,)  that  the  trial  court  probably  refused 
to  grant  the  contention  of  the  Champion  company,~the  line  v-v',— by 
reason  of  its  "apparent  injustice."  "If  that  line  [says  the  writer] 
"had  been  affirmed  by  the  decision,  the  Champion  company  would  have 
"taken  perhaps  not  only  a  portion  of  the  Providence  shaft,  but  also  the 
"greater  part  of  its  underground  workings.  In  an  attempt  to  avoid 
"such  a  result,  the  courts  made,  it  is  suggested  with  deference,  an 
"erroneous  ruling." 

We  do  not  feel  called  upon  to  defend  the  courts  from  the  charge  that, 
in  deciding  the  case,  they  considered  the  hardship  or  inconvenience  to  one 
party  or  the  other  which  might  flow  from  a  given  decision,  instead  of 
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On  this  appeal  the  counsel  for  the  Providence  in 
their  briefs  presented  a  diagram  for  the  purposes  of 
illustration,  which  we  herewith  reproduce  as  figure  82, 
upon  which  was  delineated  the  line  t-g-h  marked  *  *  Line 
*^  fixed  by  the  circuit  court  of  appeals. '*     In  other 


t 


f 


Figure  82. 

words,  the  Providence  thus  interpreted  the  decision  of 
the  appellate  court.      The  counsel  for  the  Champion 

confining  themselves  to  an  interpretation  of  the  statute.  Bnt  some  reason 
other  than  the  one  above  assigned  will  have  to  be  presented,  in  view  of 
the  fact  that  the  Providence  shaft  and  almost  all  of  its  workings  were 
not  on  the  contact  vein,  bnt  on  the  granite  vein,  five  hundred  feet  to  the 
east.  The  back  or  contact  vein  had  been  reached  from  the  Providence 
workings  by  means  of  a  long  crosscut  through  country  rock,  and  none 
of  these  workings  on  the  contact  vein  driven  from  the  crosscut  by  the 
Providence  were  within  the  ground  claimed  by  the  Champion. 
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company,  although  no  cross-appeal  had  been  taken, 
contended  that  the  trial  conrt  never  intended  to  fix  the 
line  f-g  as  an  extralateral-right  line.  It  was  established 
as  a  vertical  bounding  plane  for  the  purpose  of  deter- 
mining the  intralimital  rights  on  the  ledge,  "the  line 
f-g  never  was  given  any  operative  effect  by  the  trial 
court  beyond  the  point  g.  To  have  been  given  such 
effect  it  should  have  been  extended  in  the  direction 
claimed  by  the  Providence,  which  contention  was  re- 
jected. Extralateral  lines,  or,  more  correctiy  speaking, 
planes,  are  those  which  cut  or  intersect  outside  pa/rts  of 
the  vein,  such  an  underground  segment  as  is  outside 
of  a  vertical  plane  drawn  through  a  surface  side-line. 
The  line  f-g  stopping  at  g,  under  the  decree  of  the  trial 
court,  did  not  cut  any  *  *  outside '  ^  parts  of  the  vein,  and 
was  in  no  sense  an  extralateral-right  line.  This  dia- 
gram, appearing  in  the  brief  of  counsel  for  the  Provi- 
dence, was  utilized  by  the  supreme  court  of  the  United 
States  to  illustrate  the  facts  of  the  case ;  but  its  atten- 
tion was  not  called  to  the  effect  of  the  westerly  extension 
of  the  line,  marked  on  the  diagram  ^^Line  fixed  by  the 
*'  circuit  court  of  appeals,*'  nor  does  it  discuss  it  hi  its 
opinion.  There  were  nine  assignments  of  error.  The 
first  eight  attacked  so  much  of  the  decree  as  established 
the  line  g-h  as  an  end-line  for  the  purpose  of  determin- 
ing the  extralateral  rights  or  failed  to  establish  the  line 
f-g,  and  that  line  produced  indefinitely  in  the  direction 
of  ^  as  such  end-line.  The  last  two  assailed  so  much  of 
the  decree  as  awarded  to  the  Champion  company  the 
right  to  pursue  the  vein  on  its  downward  course  under- 
neath the  parallelogram  h-i-k-W  north  of  the  end-line 
plane  g-h.  The  controversy  thus  limited  did  not  neces- 
sarily involve  the  consideration  of  anything  north  of 
the  line  f-g. 

The  judgment  of  the  circuit  court  of  appeals  was 
aflbmed,  the  supreme  court  of  the  United  States  placing 
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the  stress  of  its  opinion  upon  the  confirmation  of  that 
portion  of  the  decision  of  both  trial  and  appellate  courts 
which  denied  that  the  line  f-g  performed  the  function 
of  an  end-line  defining  an  extraiateral  right  As  there 
was  no  cross-appeal,  and  this  conclusion  having  been 
reached,  the  judgment  was  necessarily  affirmed.^ 

It  is  quite  apparent  that  the  modification  of  the  order 
directed  by  the  circuit  court  of  appeals  was  made  out  of 
abundant  caution  to  avoid  the  possibility  of  the  decree 
being  interpreted  as  sanctioning  the  line  f-g  as  an  end- 
line  defining  an  extraiateral  right.  Its  force  as  defining 
an  intralimital  right  was  accepted.  We  are  quite  con- 
vinced that  counsel  for  the  Providence  placed  an  erro- 
neous interpretation  on  the  decision  of  the  circuit  court 
of  appeals  in  placing  the  line  t-g-h-h^  on  its  diagram, 
and  that  there  is  nothing  in  the  decisions  of  either 
appellate  courts,  construed  in  the  light  of  the  facts  and 
contentions  of  the  respective  parties,  which  on  final 
analysis  justifies  the  assertion  that  it  was  ever  intended 
that  end-line  planes  should  be  extended  backward  in 
the  direction  of  the  upward  course  of  the  vein  beyond 
surface  limits  so  as  to  embrace  a  part  of  the  apex  of 
the  vein  found  in  another  location.  Such  an  interpre- 
tation would  be  in  direct  antagonism  to  the  doctrine 
announced  in  the  Del  Monte  case,  decided  at  the  same 
term,  and  referred  to  in  the  opinion  in  Walrath  v. 
Champion  M.  Co.,'  as  well  as  being  opposed  to  numer- 
ous previous  decisions  of  that  court  on  cognate  sub- 
jects. 

We  have  explained  in  a  previous  note  the  reason  why 
no  cross-appeal  was  taken  by  the  Champion  company.* 

1  Walrath  i;.  Champion  M.  Co.,  171  U.  S.  293, 18  Sap.  Ct.  Bep.  909. 

« 171  U.  8.  307,  18  Sup.  Ct.  Eep.  909. 

*  We  have  devoted  so  much  space  to  the  discussion  of  this  case  for  two 
reasons :  the  importance  of  the  subject  considered,  and  the  fact  that  no  case 
with  which  the  author  has  ever  been  connected  has  caused  so  much  comment 
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i  594.  Other  illastrations  of  the  application  of  the 
principles  discnssed.— A  controversy  arose  in  Montana 
between  the  St.  Lonis  Mining  and  Milling  Company, 
owning  the  St.  Louis  claim,  and  the  Montana  Mining 
Company,  owning  the  Nine  Hour,  which  involved  the 
consideration  of  the  extralateral  rights  of  the  former 
company  on  what  we  call  a  secondary  vein.  The  case 
came  before  the  circuit  court  of  appeals  on  cross-ap- 
peals, which  are  separately  reported,*  both  of  which 
opinions  are  to  be  consulted  in  analyzing  the  case  and 
arriving  at  an  understanding  of  that  branch  now  under 
consideration. 

We  have  heretofore  discussed  this  case  when  dealing 
with  the  sub- 
ject of  the  extra- 
lateral  right  on 
a  vein  entering 
and  passing  out 
of  the  same  side- 
line, and  have 
there  given  an 
illustration  (fig- 
ure 65),*  which 
we  herewith  re- 
produce for  the 
purpose  of  con- 
venience. The 
circuit  court  of 
appeals  defined  the  boundary  planes  on  the  second- 
ary vein  by  establishing  planes  parallel  to  the  end- 

at  the  bar.  We  have  been  repeatedly  called  upon  to  supply  the  briefs  used 
in  the  case,  answer  inquiries,  and  make  explanations  as  to  the  effect  of 
this  decision.  The  effect  claimed  for  it  by  some  members  of  the  bar 
18  appalling.  Perhaps  the  explanation  here  given  may  be  of  some  use  in 
determining  the  value  of  the  case  as  a  precedent. 

*  Montana  M.  Co.  Ltd.  v.  St.  Louis  M.  and  M.  Co.,  102  Fed.  430;  St. 
Lonis  M.  and  M.  Co.,  104  Fed.  664. 

*AnU,  i  584. 


I 


^ 
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lines  at  the  points  on  the  side-line  where  the  vein 
entered  and  departed,  resulting  in  the  planes  a-b  and 
C'd,  citing  as  authority  for  this  method  of  determin- 
ing the  extralateral  rights  the  cases  of  Iron  Silver 
Mining  Company  v.  Elgin  M.  and  S.  Co.,^  and  Walrath 
V.  Champion  M.  Co.,  heretofore  discussed.' 

This  solution  of  the  problem  seems  to  be  the  only 
possible  one  in  the  light  of  these  decisions  of  the  su- 
preme court  of  the  United  States.  It  has  been  said, 
however,  that  the  rule  announced  by  the  circuit  court  of 
appeals  in  the  Walrath-Champion  case,  affirmed  by  the 
supreme  court  of  the  United  States,  applied  to  the  facts 
of  the  St  Louis-Montana  case,  would  give  to  the  St. 
Louis  company  all  that  segment  of  the  secondary  vein 
lying  within  the  extended  end-line  planes  on  the  original 
lode, — that  is  the  planes  i-5-5  and  4-5-6^ — ^notwithstand- 
ing the  fact  that  the  apex  only  extends  ui  that  claim  from 
AtoC.» 

In  the  preceding  section  we  have  fully  explained 
what  we  understand  to  be  the  proper  interpretation  of 
the  decision  of  the  circuit  court  of  appeals  in  the  Wal- 
rath case,  from  which  it  appears  that  no  such  deduction 
as  claimed  can  be  made.  The  fact  that  the  same  court 
in  the  St.  Louis  case  did  not  apply  any  such  doctrine  as 
that  above  suggested  is  a  circumstance  of  the  highest 
corroborative  value  supporting  our  view  that  the  de- 
cision in  the  Walrath  case  was  never  intended  to  sanc- 
tion any  such  doctrine.  If  it  had,  it  would  have  followed 
it,  and  it  would  have  been  in  duty  bound  to  do  so,  as  it 

« 118  U.  8. 196,  6  Sup.  Ct.  Rep.  1177. 

•  171  U.  8.  293, 18  8up.  Ct.  Bep.  909. 

'"A  Problem  in  Mining  Law,"  Harvard  Law  Beview,  Dec.,  1902, 
wherein  the  writer  bsljb:  "It  may  have  been  an  oversight  on  the  part  of 
"the  attomeTs  for  the  8t.  Louis  that  they  did  not  cite  the  Walrath  case 
' '  and  did  not  claim  any  more  than  the  court  gave  them.  But  that  would 
"not  justify  the  court  in  disregarding  a  principle  which  it  had  eipressly 
"held  to  be  controlling.'' 
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had  received  the  approval  of  the  supreme  court  of  the 
United  States.  As  it  is,  the  court  of  appeals  cites  the 
Walrath  case  as  authority  for  its  decision  in  the  St. 
Louis  case,  as  it  undoubtedly  is. 

As  we  have  heretofore  observed,  the  question  under 
consideration  presents  but  little  serious  difficulty  if  the 
secondary  veins  follow 
directions  which  ren- 
der it  possible  to  con- 
struct end-line  planes 
})arallel  to  the  original, 
so  as  to  cross  the  sec- 
ondary veins  at  any 
angle.  This  may  be  il- 
lustrated in  figure  83. 

Were  it  not  for  the 
existence  of  the  origi- 


FlGUBE   83. 


nal  vein  a-b  with  its  end-line  planes,  the  extralateral 
right  on  the  secondary  vein  e-f  as  it  crosses  the  side-  or 
side-end  lines,  would  be  defined  by  a  prolongation  of  the 
side^nd  lines.^  But  as  there  can  be  but  one  set  of  end- 
lines  which  bound  the  extralateral  rights  on  all  veins, 
the  side-end-line  rule 
must  yield  in  this  in- 
stance. 

Let  us  suppose,  how- 
ever, that  a  vein  crosses 
the  originally  discov- 
ered vein  and  the  claim 
at  right  angles,  as  il- 
lustrated on  figure  84 
(the  vein  d-c). 

It  is   manifest  that 
the  end-line  plane  on  the  original  vein  cannot  be  applied 
so  as  to  cross  the  secondary  vein  at  any  angle.    The 

^AnU,  §§  586-589. 
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plane  so  constracted  would  be  parallel  or  coincident 
with  the  course  of  the  secondary  vein.  Would  the 
locator  under  such  circumstances  have  any  extralateral 
right  on  the  secondary  vein  T 

The  case  of  Cosmopolitan  Mining  Company  v. 
Foote,^  decided  by  Judge  Hawley^  presents  a  situation 
somewhat  similar  to  the  one  presented  on  figure  84,  the 
facts  of  which  are  illustrated  on  figure  85. 


rTLOCATIOlM 


•Jt- '•■•■'"  •■■  ••.•ry5'!?5 


COSMOPbUITAN^     MINE 

CJPatentedJ 


FlGL'RE  85. 

While  there  was  a  sharp  controversy  over  the  facts, 
the  court  found  that  the  original  discovery  vein  in  the 
Badger  was  east  and  west.  The  apex  of  the  secondary 
vein  was  north  and  south,  close  to  the  west  boundary  of 
the  Cosmopolitan,  but  to  some  extent  entirely  within 
the  Badger.  The  controversy  was  over  the  vein  under- 
neath the  Cosmopolitan  surface.  The  Badger  location 
was  originally  located  on  the  assumption  that  the  dis- 


'  101  Fed.  518. 
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covery  vein  ran  lengthwise  of  the  location,  but  the  court 
found  that  its  course  wai  crosswise  of  the  claim,  mak- 
ing the  located  side-lines  the  end-lines,  and  as  such 
determined  the  extralateral-right  planes  on  all  lodes. 
As  it  was  impossible  to  apply  these  side-end-line  planes 
to  the  apex  of  the  secondary  or  Cosmopolitan  vein,  so 
as  to  grant  the  right  to  the  vein  underneath  the  Cos- 
mopolitan surface,  judgment  passed  for  the  Cosmo- 
politan company. 

Under  such  state  of  facts  it  is  impossible  to  conceive 
upon  what  principle  any  extralateral  right  could  be 
granted  on  the  cross  or  secondary  vein  without  estab- 
lishing two  sets  of  end-line  planes,  which,  as  we  have 
heretofore  seen,  is  not  permissible. 

'Another  complication  suggests  itself.  Suppose  the 
original  discovery  vein  enters  and  passes  out  of  the 
same  line,  located  as  a  side-line,  as  does  the  secondary 
vein,  shown  on  figure  65,  supra.  If  the  doctrine  of  Cat- 
ron V.  Old,^  discussed  in  another  section,  should  obtain, 
— ^viz.,  that  there  would  be  no  extralateral  right  on 
this  vein, — ^under  such  conditions  would  there  be  any 
extralateral  right  on  a  secondary  vein  subsequently 
discovered  passing  through  the  claim  lengthwise  and 
through  the  lines  located  as  end-lines  by  the  locator? 
Does  the  defect  in  the  location  of  the  original  vein  in- 
hibit the  extralateral  right  on  the  one  subsequently  dis- 
covered Y  or  would  the  discovery  of  the  secondary  vein 
with  its  regular  course  confer  an  extralateral  right  on 
the  original  veint  This  suggestion  increases  our  doubt 
concerning  the  correctness  of  the  decision  in  Catron  v. 
Old- 
One  thing  seems  quite  certain— the  law,  as  at  present 
construed,  may  compel  the  inquiry,  where  two  veins  are 
found  to  exist  within  a  claim,  as  to  which  one  was  dis- 

^Ante,  f  584. 
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covered  first, — ^that  is,  which  vein  was  the  basis  of  the 
location, — ^and  there  exists  to  this  extent  a  distinction 
between  the  two  classes  of  veins.  In  other  respects  they 
are  of  equal  dignity. 

g  696.  Extralateral  rights  on  other  lodes  conferred 
by  the  act  of  1872  on  owners  of  claims  previously  lo- 
cated where  the  end-lines  are  not  parallel.— Where  a 
location  made  or  a  patent  issued  under  the  act  of  1866 
has  parallel  end-lines,  and  the  location  is  subsequently 
shown  to  contain  veins  other  than  the  one  upon  which 
the  location  was  based,  the  principles  heretofore  dis- 
cussed and  applied  to  similar  conditions  arising  under 
the  act  of  1872  have  operative  force.  This  class  of  loca- 
tions presents  no  more  serious  difficulty  than  those  made 
with  parallel  end-lines  under  the  later  law. 

But  where  the  locations  made  under  the  act  of  1866 
are  irregular  in  form,  with  non-parallel  lines  crossing 
the  lode,  the  situation  is  more  complex  and  difficult  of 
solution. 

If  we  assume  the  correctness  of  the  principle  applied 
by  the  supreme  court  of  California  in  the  case  of  Argo- 
naut Mining  Company  v.  Kennedy  Mining  Company,* 
following  the  suggestions  of  Judge  Field,  discussed  in  a 
previous  section,^  where  it  was  said  that  in  the  case  of 
diverging  end-lines  on  the  original  lode  the  extralateral 
right  might  be  defined  by  the  application  of  planes  at 
right  angles  to  the  course  of  the  vein  constructed  at  the 
extremities  of  the  vein  within  the  location,  these  rect- 
angular planes  would  become  the  legal  end-lines  of  the 
original  lode,  so  far  as  the  determination  of  the  extra- 
lateral  right  is  concerned.  This  would  result  in  paral- 
lelism, and  would,  we  suggest,  permit  the  application  of 
the  doctrine  applied  to  secondary  veins  under  the  act 
of  1872,  or,  for  that  matter,  to  the  act  of  1866,  where  the 

^  131  Cal.  15,  63  Pac  148.  *  Ante,  |  577. 
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located  end-lines  were  parallel.  The  planes  thns  con- 
structed, applied  to  secondary  veins,  wonld  not  neces- 
sarily be  at  right  angles  to  the  course  of  such  secondary 
veins.  This  would  rarely  if  ever  result  in  applying  the 
rule  under  the  act  of  1872. 

Once  conceding  the  correctness  of  the  rectangular 
theory  as  applied  to  the  original  lode  within  a  location 
having  non-parallel  end-lines  under  the  act  of  1866,  it 
would  seem  logical  to  apply  the  same  planes—i.  e.  those 
at  right  angles  to  the  original  lode— to  the  secondary 
veins.  We  would  then  have,  as  we  now  have  under  the 
act  of  1872,  as  construed  by  the  courts,  but  one  set  of 
end-line  planes  which  should  govern  the  extralateral 
rights  upon  all  lodes  found  within  the  location,  the 
essential  requirements  of  the  rule  clearly  enimciated 
and  established  by  the  courts.^ 

We  are  not  aware  that  the  question  has  been  con- 
sidered by  the  courts. 

S  696.  Extralateral  right  where  the  apex  is  found  in 
surface  conflict  between  junior  and  senior  lode  locations 
— ^Practical  application  of  the  Del  Monte  case.— With 
the  announcement  of  the  rule  that  a  junior  lode  locator 
may  place  his  lines  upon  or  across  the  lines  of  a  senior 
claim  for  the  purpose  of  acquiring  rights  not  in  con- 
flict with  those  previously  granted,  and  the  extension 
of  that  rule  by  the  land  department  to  patented  claims, 
both  mineral  and  agricultural,  there  has  arisen  the  ne- 
cessity of  considering  the  result  of  the  doctrine  as  ap- 
plied to  the  determination  of  the  extent  of  the  rights  of 
the  junior  locator.  For  the  purpose  of  this  discussion 
we  present  a  diagram  of  the  Del  Monte  case,  as  that 
case  was  presented  to  the  supreme  court  of  the  United 
States,*  placing  thereon  dotted  lines  representing  tiie 

*AnU,  I  593.  *171  U.  S.  55,  18  Snp.  Ct  Bep.  895. 
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extension  of  extralateral-right  planes,  to  which  we  may 
have  occasion  to  refer. 

We  have  already  observed  that,  by  Judge  Hallett's 
decision  in  Del  Monte  Mining  and  Milling  Co.  v.  New 


\^' 


Figure  86. 


York  and  Last  Chance  Mining  Co.*  the  extralateral 
right  of  the  New  York  on  the  vein  was  defined  by  the 
plane  r-z-z^^  parallel  to  the  end-line  plane  f-g-g".  What^ 

1  66  Fed.  212;  ante,  §  591. 
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ever  rights  were  acquired  by  the  Last  Chance,  by  virtue 
of  its  overlapping  location  conflicting  with  the  New 
York,  must  necessarily  be  limited  to  that  part  of  the 
vein  which  was  not  embraced  within  the  prior  grant 

The  practical  application  of  the  rule  that  where  a 
vein  crosses  an  end-line  and  a  side-line  extralateral 
rights  are  to  be  defined  by  the  crossed  end-line  plane, 
and  a  plane  parallel  to  it  drawn  at  the  point  where  the 
vein  departs  from  the  side-line,  could  only  be  applied  to 
the  Last  Chance  upon  the  theory  that  the  line  e-i,  the 
northeasterly  line  of  the  prior  conflicting  claim,  the  New 
York,  constituted  a  sideline  of  the  Last  Chance  claim 
within  the  meaning  of  the  law.  It  was  not  a  side-line 
of  the  location,  as  we  observe  that  the  apex  crosses  both 
end-lines  of  the  claim,  although  the  south  end-line  is  for 
the  greater  part  of  its  length  on  the  New  York,  a  prior 
claim.  The  line  e-i  was  determined  by  the  court  not  to 
be  an  end-line  of  the  Last  Chance.  As  to  whether  it 
I)erformed  the  function  of  a  side-line,  the  court  did  not 
determine.  Treating  it  for  argumentative  purposes  as 
a  side-line,  the  extralateral  plane  r-s-s^  may  be  hypo- 
thetically  constructed.  As  between  the  New  York  and 
the  Last  Chance,  in  the  Cght  of  the  facts  developed  in 
the  trial  before  Judge  Hallett>  involving  only  the  extra- 
lateral  rights  of  the  New  York  as  against  the  Del  Monte, 
this  plane,  r-s-s^,  was  a  compromise  line  between  the 
New  York  and  Last  Chance,*  and  the  question  did  not 
arise  in  either  case  as  to  whether  the  Last  Chance  com- 
X)any  would,  in  the  absence  of  such  compromise  line,  be 
entitled  to  any  other  segment  of  the  vein  which  was  not 
covered  by  the  extralateral  planes  of  the  New  York. 

If  the  Last  Chance  were  prior,  its  extralateral  right 
would  be  defined  by  vertical  planes  drawn  through 
a-d-t-f  and  h-c-sf-c^.    The  placing  of  its  lines  over  the 

^  Fig.  74,  ante,  %  591. 
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New  York,  being  held  to  be  lawful  and  proper,  how 
much  of  the  vein  did  the  Last  Chance  lose  when  priority 
was  determined  in  favor  of  the  New  York! 

It  being  understood  that  all  that  was  in  issue  in  the 
case  submitted  to  the  supreme  court  of  the  United  States 
was  the  right  of  the  Last  Chance  company  to  follow  the 
vein  north  of  the  plane  r-s-s',  there  was  no  opportunity 
for  the  court  to  consider  the  full  extent  of  the  junior 
locator's  rights.  So  the  court  declined  to  define  them, 
but  reserved  the  question  for  *' further  consideration.'* 
Said  the  court  in  this  connection:— 

**It  may  be  observed  in  passing  that  the  answer  to 
this  question  does  not  involve  a  decision  as  to  the  full 
^'  extent  of  the  rights  beneath  the  surface  which  the 
'  *  junior  locator  acquires.  In  other  words,  referring  to 
the  first  diagram"  (figure  86),  **the  inquiry  is  not 
whether  the  owners  of  the  Last  Chance  have  a  right 
to  pursue  the  vein  as  it  descends  into  the  ground  south 
of  the  dotted  line  r-s,  even  though  they  should  reach 
a  point  in  the  descent  in  which  the  rights  of  the  own- 
ers of  the  New  York,  the  prior  location,  have  ceased. 
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* '  It  is  obvious  that  the  line  e-h,  the  end-line  of  the  New 
'*  York  claim,  extended  downward  into  the  earth,  will, 
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^^  not  pass  upon  it    Perhaps  the  rights  of  the  junior 
' '  locator  below  the  surface  are  limited  to  the  length  of 
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at  a  certain  distance,  pass  to  the  south  of  the  line  r-s, 
and  a  triangle  of  the  vein  will  be  formed  between  the 
two  lines,  which  does  not  pass  to  the  owners  of  the 
New  Yort  The  question  is  not  distinctly  presented 
whether  that  triangular  portion  of  the  vein  up  to  the 
limits  of  the  south  end-line  of  the  Last  Chance,  h-c, 
extended  vertically  into  the  earth,  belongs  to  the  own- 
ers of  the  Last  Chance  or  not^  and  therefore  we  do 


the  vein  within  the  surface  of  the  territory  patented 
to  him,  but  it  is  unnecessary  now  to  consider  that 
matter.  All  that  comes  fairly  within  the  scope  of 
the  question  before  us  is  the  right  of  the  owners  of  the 
Last  Chance  to  pursue  the  vein  as  it  dips  into  the 
earth  westwardly  between  the  line  Chd-t  and  the  line 
r-s,  and  to  appropriate  so  much  of  it  as  is  not  held  by 
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'*  the  prior  location  of  the  New  York,  and  to  that  extent 
"  only  is  the  question  answered.    The  junior  locator  is 
' '  entitled  to  have  the  benefit  of  making  a  location  with 
"  parallel  end-lines.    The  extent  of  that  benefit  is  for  ' 
"  further  consideration."* 

The  conrt  refers  to  the  line  e-h  as  an  end-line  of  the 
New  York,  and  speaks  of  a  triangle  of  the  vein  being 
formed  between  the  line  e-h  extended  across  r-5,  which 


triangle  did  not  pass  to  the  owners  of  the  New  York. 
Strictly  speaking,  the  tme  north  end-line  of  the  New 
York  would  be  the  line  e-h  applied  at  r,  where  the  vein 

>  171  V.  a  86, 18  Bnp.  Ct  Bep.  80S. 
LlBdler  an  U.-m 
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departs  from  the  side-line,  making  the  line  r-z-sf,  and  the 
triangle  referred  to  in  the  opinion,  the  one  formed  by 
the  lines  r-5-5'  and  r-z-sf.  It  was  contended  by  the  own- 
ers of  the  Last  Chance — ^which  contention,  as  we  have 
noted,  the  court  did  not  feel  called  upon  to  determine — 
that  in  the  absence  of  the  contractual  north  compromise 
line  (r-5)  the  relative  rights  of  the  parties  to  the  under- 
ground parts  of  the  vein  were  as  shown  on  figure 
87,  the  New  York  taking  all  of  the  vein  between 
r-Z'Sf  and  f-g-g^,  and  the  Last  Chance  everything  be- 
tween Ord-d'  and  r-z-z^  up  to  the  plane  of  intersection 
h-C'(fy  shown  in  figure  86,  the  Last  Chance  south  end- 
line  as  located.  In  other  words,  the  Last  Chance  ac- 
quired everything  within  its  locaiion  between  its  paral- 
lel end-lines,  Ord,  b-c,  which  was  not  a  part  of  the  senior 
location.  It  is  quite  manifest  that  ultimately  the  Last 
Chance  would,  if  this  view  be  correct,  acquire  the  full 
length  claimed  in  depth, — i.  e.  after  the  New  York  end- 
line  plane,  r-z-z'j  intersected  and  passed  beyond  the 
Last  Chance  end-line  plane,  b-c,  produced  (to  point  Z^ 
on  figure  86,  siipra). 
This  method  of  solution  may  be  thus  formulated:— 
Where  two  claimants  locate  upon  the  same  vein,  each 
attempting  to  carve  out  a  segment  in  depth  between 
parallel  end-lines,  a  part  of  the  apex  being  within  a  sur- 
face common  to  both  claims,  and  therefore  conflicting, 
the  junior  locator,  his  location  and  the  position  of  his 
vein  therein  being  such  as  would  confer  an  extralateral 
right  in  the  absence  of  any  conflict,  is  entitled  to  all  that 
part  of  the  vein  in  depth  lying  between  his  extended 
end-line  planes,  less  the  segment  which  legally  falls  to 
the  senior  locator. 

The  extent  to  which  the  courts  have  given  this  ques- 
tion consideration  in  any  of  its  phases  since  the  decision 
in  the  Del  Monte  case  may  be  gleaned  from  an  analysis 
of  the  cases  following:— 
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In  Bunker  Hill  and  Snllivan  M.  and  C.  Co.  v.  Empire 
Slate-Idaho  M.  and  D.  Co.  and  the  Iiast  Chance  com- 
pany, commonly  known  as  the  Stemwinder  case,  the 


FiouBE  88. 

facts  of  which  are  illustrated  on  figure  88,  the  Banker 
Hill  company  owned  the  Stemwinder ;  the  Last  Chance 
company  owned  the  Emma  and  Last  Chance.  The 
action  was  ejectment  to  recover  possession  of  an  onder- 


riGiTRE  ay. 


ground  segment  of  the  vein  lying  within  the  conflicting 
extended  end-line  planes  of  the  Last  Chance  and  the 
Stemwinder.    The  Empire  State-Idaho  company  was 
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charged  as  a  joint  tortrfeasor,  but  owned  none  of  the 
claims.  The  Emma  was  prior  in  point  of  time  to  both 
the  Stemwinder  and  Last  Chance.  The  Stemwinder 
asserted  priority  over  the  Last  Chance.  The  extra- 
lateral  rights  of  the  Emma,  with  converging  end-line 
planes  terminating  at  x,  or  in  that  vicinity,  were  con- 
ceded. The  contention  of  the  Stemwinder  was,  that  it 
owned  all  of  the  vein  within  the  extended  end-line 
planes  of  the  claim  less  the  segment  conceded  to  the 
Emma,  with  its  converging  end-lines,  the  respective 
underground  rights  of  the  three  claims  in  the  order  of 
priority  being  defined  as  illustrated  on  figure  89. 

The  trial  court  found  on  the  issue  of  priority  in  favor 
of  the  Stemwinder,  against  the  Last  Chance.  It  defined 
the  extralateral  right  of  the  Stemwinder,  however,  by 
converging  planes,— viz.,  the  prolonged  Emma  south 
plane  and  the  Stemwinder  south  boundary,  intersecting 
at  Y  on  figure  88, — ^awarding  to  the  Stemwinder  this 
segment,  upon  the  principle  that  it  owned  only  so  much 
of  the  apex  as  was  found  at  the  surface  between  the 
Stemwinder  south  line  and  the  Emma  south  line,  and 
that  it  could  not  predicate  any  extralateral  right  on  any 
part  of  the  apex  within  the  Emma  nor  cross  the  Emma 
south  bounding  plane.^ 

The  case  was  taken  to  the  circuit  court  of  appeals, 
ninth  circuit,  on  cross-writs  of  error.  The  appellate 
court  reversed  the  ruling  of  the  trial  court  as  to  the 
priority  of  the  Stemwinder  over  the  Last  Chance,  on 
the  ground  that  at  the  time  the  Last  Chance  company 
applied  for  its  patent  there  was  a  small  triangular  sur- 
face conflict  between  that  claim  and  the  Stemwinder, 
and  the  owners  of  the  latter  claim  failed  to  adverse  the 
patent  application,  by  reason  of  which  the  priority  of 
the  Last  Chance  became  established  for  all  purposes. 

*  Bunker  Hill  and  Sullivan  M.  and  G.  Co.  v.  Empire  State-Idaho  M.  and 
D.  Ck>.,  108  Fed.  189. 
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Upon  the  appeal  of  the  Stemwinder  owners  the  judg- 
ment was  affirmedy  for  the  reason  that  the  award  of  the 
court  below  exceeded  that  to  which  the  Bunker  Hill  and 
Sullivan  company  was  entitled  with  priority  established 
in  favor  of  the  Last  Chance. 

But  in  its  opinion  the  court  discussed  quite  fully  the 
Stemwinder  contention  that  it  was  entitled  to  the  entire 
segment  of  the  vein  within  its  extended  end-line  planes 
h-€^a^  and  d-c-if  (in  figure  88)  less  the  segment  falling 
to  the  Emma,  and  announced  its  conclusion  as  fol- 
lows : — 

''  But  for  its  failure  to  contest  the  application  of  the 
^'  Last  Chance  company  for  patent  to  its  claim  and  the 
'^  issuance  of  that  instrument  we  should  feel  obliged, 
'^  for  the  reasons  first  hereinbefore  stated,  to  award  the 
*^  Stemwinder  the  right  to  follow  the  dip  of  the  vein  in 
"  question  outside  of  its  westerly  side-line  and  between 
'^  vertical  planes  drawn  through  its  end-lines  Orh,  c-d 
'^  extended  in  their  own  direction,  as  against  the  gov- 
^*  emment  and  all  subsequent  locators,  saving  only  the 
'^  surface  and  underground  rights  conceded  to  the 
"  Emma  claim/' ^ 

The  court  held  this  to  be  the  logical  deduction  from 
the  decision  of  the  supreme  court  of  the  United  States 
in  the  case  of  Del  Monte  Mining  and  Milling  Company 
V.  Last  Chance.^ 

On  the  cross-writ  of  error  sued  out  by  the  Last 
Chance  and  Empire  State  companies  the  judgment  was 
reversed.* 

Subsequently  the  Bunker  Hill  and  Sullivan  company 
brought  another  action  against  the  Empire  State-Idaho 
company  to  quiet  its  titie  to  so  much  of  the  vein  as  was 

^  Bnnker  Hill  and  BoUiTan  M.  and  G.  Co.  v.  Empire  State-Idaho  M.  and 
D.  Co.,  109  Fed.  538,  547. 

*  171  U.  8. 55, 18  Bnp.  Ct.  Bep.  895. 

'Empire  State-Idaho  M.  and  D.  Co.  v.  Bunker  Hill  and  Sullivan  M. 
and  C.  Co.,  114  Fed.  420. 
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found  between  the  extended  end-line  planes  of  the  Stem- 
winder  after  passing  the  conflict  with  the  Last  Chance. 
The  situation  presented  in  this  action  is  disclosed  on 
figure  90. 


jr~- 


j»  < 


Figure  90. 

The  Empire  State  company  owned  the  Viola,  San 
Carlos,  and  Skookum  claims,  and  a  number  of  others, 
some  of  them  having  a  part  of  the  apex  of  the  Stem- 
winder  vein  within  their  surface  limits.  Others  were 
simply  surface  claims  overlying  the  dip  of  the  vein. 

The  Stemwinder,  as  originally  located,  was  prior  in 
point  of  time  to  all  of  the  Empire  State  company's 
claims.  It  was  located  crosswise  instead  of  along 
the  vein,  the  surface  of  the  original  location  being 
inclosed  within  the  dotted  lines  marked  i-^-5-4  on  the 
figure,  the  lines  located  as  side-lines  becoming  in  law 
the  end-lines.  In  recognition  of  this  fact  the  owners  of 
the  claim  amended  the  location,  drew  in  its  lines,  and 
established  its  corners,  1-2-3-4^  on  the  smaller  parallelo- 
gram within  the  original  lines.  In  doing  so  there  was  a 
slight  change  in  the  direction  given  to  the  end-lines. 
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as  will  be  noted  on  the  diagram.  Between  the  dates  of 
the  original  and  amended  locations  of  the  Stemwinder 
some  of  the  claims  of  the  Empire  State-Idaho,  notably 
tihe  Viola,  San  Carlos,  and  Skooknm,  intervened. 

The  case  was  submitted  to  the  trial  court,  presided 
over  by  Judge  James  H.  Beatty,  sitting  as  circuit  judge 
for  the  district  of  Idaho.  The  issue  was  practically 
limited  to  the  determination  of  the  ownership  of  the 
underground  segment  of  the  vein  north  of  the  Last 
Chance  north  end-line  plane  produced  {x-y-J  on  figure 
90)  between  the  end-line  planes  of  the  Stemwinder. 

It  was  earnestly  contended  by  the  Empire  State  com- 
pany, among  other  things,  that  as  the  Last  Chance 
extralateral-right  bounding  planes  cut  the  vein  between 
the  Stemwinder  extended  planes  in  two,  the  Stemwinder 
could  not  follow  it  from  its  apex  at  the  surface  through 
the  Last  Chance  extralateral  right,  and  therefore  such 
rights  as  the  Stemwinder  had  to  the  vein  on  its  down- 
ward course  terminated  along  the  plane  of  Last  Chance 
south  side-end  line  produced  {K-L). 

The  court  held  that  as  against  all  the  claims  owned 
by  the  Empire  State  company  located  subsequent  to  the 
making  of  the  Stemwinder  amended  location,  the 
Bunker  Hill  company  was  the  owner  of  all  that  part  of 
the  vein  in  dispute  lying  between  the  amended  end-line 
planes  of  the  Stemwinder.  As  against  the  claims  inter- 
vening between  the  original  and  amended  locations,  the 
rights  of  the  Bunker  Hill  company  were  limited  to  the 
south  amended  line  and  the  north  line  of  the  original 
location. 

The  court  expressed  the  opinion  that  this  doctrine 
was  not  according  to  its  interpretation  of  the  Del  Monte 
case  as  decided  by  the  supreme  court  of  the  United 
States,  but  was  impressed  with  the  belief  that  it  was 
supported  by  the  decision  of  the  circuit  court  of  appeals 
in  the  case  heretofore  alluded  to,  involving  the  Last 
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Chance  and  Stemwinder  extralateral  rights.  Such 
being  the  case,  it  held  that  it  was  its  plain  duty  to  follow 
the  rule  stated  by  the  appellate  court.^ 

In  the  meanwhile,  and  prior  to  this  decision,  an  in- 
junction pendente  lite  had  been  granted  by  the  trial 
judge,  enjoining  the  Empire  State  company  from  work- 
ing the  segment  of  the  vein  north  of  the  Last  Chance 
side-end-line  plane  and  between  the  planes  as  claimed 
by  the  Stemwinder.  From  the  order  granting  the  in- 
junction, the  Empire  State  company  appealed  to  the 
circuit  court  of  appeals,  and  on  this  proceeding  many  of 
the  questions  involved  were  settled  by  that  court  in  ad- 
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Figure  90a. 

vance  of  a  hearing  by  it  on  the  merits.  Among  them 
was  the  important  one  urged  in  the  trial  court,  that  the 
Stemwinder  should  be  denied  all  extralateral  right 
beyond  the  Last  Chance  south  side-end-line  plane  by 
reason  of  the  intervention  of  the  prior  Last  Chance 
extralateral  right.  The  appellate  court  decided  the  in- 
junction appeal  shortly  after  the  decision  of  the  trial 
court  on  the  merits.  We  herewith  reproduce  the  dia- 
gram (figure  90a)  accompanying  its  opinion,  which  pre- 
sents the  question  in  a  simplified  form. 

^This  case  has  not  as  jet  been  reported. 
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As  to  the  contentioii  referred  to,  the  circuit  court  of 
appeals,  speaking  through  Judge  Gilbert,  thus  ex- 
pressed its  views : — 


(< 


A  new  and  important  question,  however,  arises  in 
the  present  case  from  the  fact  that  the  extralateral 
right  claimed  by  the  appellee  is  cut  in  twain  by  those 
of  the  Enama  and  Last  Chance  claims,  and  that  there- 
by that  part  of  the  lode  which  is  in  controversy  in  the 
present  suit  is  detached  from  that  part  which  apexes 
within  the  appellee's  claim.  It  is  contended  by  the 
appellant  that  by  the  intervention  of  the  extralateral 
rights  belonging  to  the  Emma  and  Last  Chance 
claims,  the  extralateral  right  of  the  appellee  is  cut  off 
and  the  appellant  asserts  the  right  to  mine  the  ledge 
in  question  by  reason  of  other  claims  located  to  the 
northwestward  of  the  Last  Chance,  but  subsequent  in 
time  to  the  Stemwinder  location.  We  know  of  no  case 
in  which  this  precise  question  has  been  presented. 
In  Empire  State-Idaho  Mining  and  Developing  Com- 
pany V.  Bunker  Hill  and  SulUvan  Mining  Company, 
114  Fed.  417,^  this  court  recognized  the  extralateral 
right  of  the  San  Carlos  claim  beyond  the  point  where 
the  prior  extralateral  right  of  the  Viola  claim  ended, 
but  in  that  case  the  Viola  extralateral  right  did  not 
wholly  intervene  at  any  point  to  cut  off  the  ore  body 
to  which  the  San  Carlos  had  the  extralateral  right; 
in  other  words,  there  was  in  that  claim  upon  the  out- 
crop of  the  ledge  in  the  surface  location,  a  point  from 
which'  the  owners  of  the  San  Carlos  could,  without 
interruption  and  continuously,  proceed  on  the  ledge 
on  its  downward  course  to  the  full  extent  of  the  extra- 
lateral  right  awarded  by  the  court.  By  section  2236 
of  the  Revised  Statutes,  it  is  provided  tiiat  where  two 
or  more  veins  intersect  or  cross  each  other,  the  prior 
locator  shall  be  entitled  to  all  the  mineral  contained 
within  tlie  space  of  intersection,  and  that  the  subse- 
quent locator  shall  have  the  right  of  way  through 
tile  space  of  intersection  for  the  purpose  of  the  con- 
venient working  of  his  mine.  The  case  so  provided 
for  by  statute  is  not  the  precise  case  of  two  conflicting 
extralateral  righte  upon  the  same  ledge,  which  is 

^  Por  illiiatration  of  this  case,  see  figare  61,  ante,  p.  992. 
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here  presented,  but  in  principle  it  is  the  same.  If 
the  vein  upon  which  the  Stemwinder  is  located  were 
in  fact  a  separate  vein  from  that  on  which  the  Last 
Chance  is  located,  but  passed  through  the  latter  in  the 
same  direction  in  which  extralateral  rights  are 
claimed  in  the  present  suit,  there  could  be  no  doubt 
of  the  right  of  the  owner  of  the  Stemwinder  to  pursue 
the  vein  beyond  the  point  of  intersection  and  to  main- 
tain a  right  of  way  through  the  vein  of  the  Last 
Chance  at  the  point  of  intersection.  We  see  no  reason 
why  that  right,  which  is  so  recognized  by  the  statute, 
and  which  would  probably  be  recognized  in  the  ab- 
sence of  a  statute,  shall  be  denied  when  the  point  of 
intersection  of  extralateral  rights  is  not  upon  separate 

*  *  veins,  but  the  same  vein.  * '  * 

Assume  a  case 
of  two  locations, 
each  covering  a 
part  of  the  apex  of  the 
same  vein,  without  sur- 
face conflict.    Figure  91 
represents  such  a  case. 
X  Y  ^  ^s  the  senior,  and  B 

/'  \  \  the  junior.    Each  has  a 

•  grant  from  the  govern- 

ment to  their  respective 
jf      .A  \  claims,    the    terms    of 

/  \  \         which      are      precisely 

alike.     Each   has   been 
/  \  granted  the  surface  of 

y   his  respective  claim,  to-, 
gether    with    all    veins 
Figure  91.  ^hich  have  their  tops, 

or  apices,  within  such  surface,  throughout  their  en- 
tire depth,  although  they  may  in  their  downward 
course  enter  the  land  adjoining.  There  is  no  limitation 
on  the  face  of  either  grant.    There  has  been  conveyed  to 

^Empire  State-Idaho  M.  and  D,  Co.  v.  Bunker  Hill  and  Sullivan  M. 
and  C.  Co.,  C.  C.  A.,  9th  circuit,  (opinion  filed  February  16,  1903). 


# 
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A  the  vein  with  its  estralateral  extension  a-c-c,  d-e-f, 
and  to  B  g-k-i  and  k-l-m.  The  fact  that  there  is  an 
underground  conflict  between  the  two  is  not  disclosed 
on  the  face  of  their  respective  titles.  B's  rights  would, 
in  the  absence  of  an  nnderground  conflict  with  A's  end- 
line  planes,  take  the  segment  g-k-i  and  k-l-m.  But  as  the 
government  cfinnot  grant  the  same  thing  twice,  B's 
rights  most  yield  to  the  extent  Uiat  they  conflict  with 
A's. 

Again :  If  D  grant  Black  Acre  to  C,  having  previous- 
ly granted  to  E  a  surface  parallelogram  passing  through 
ihe  center  of  it,  the 
grant  to  C  is  effective 
as  to  all  that  part  of 
Black  Acre  not  pre- 
viously alienated.  This 
is  an  elementary  rule 
of  real  property. 

Take  another  illus- 
tration. Figure  92  is  a 
cross-section  through 
White  Acre,  belonging 
to  A,  his  ownership  ex- 
tending  from  the  snr-  j,_^^  g^. 

face   downward    usque 

ad  orcum.  Underneath  the  surface  there  is  first  a  hori- 
zontal stratum  of  coal,  then  a  zone  containing  oil  and 
gas  resting  upon  a  bed  of  sandstone. 

That  A  may  sever  the  title  to  any  one  or  more  of  the 
different  deposits  from  the  title  to  the  surface  without 
affecting  his  right  to  the  remainder,  and  without  recit- 
ing in  the  conveyance  any  terms  of  reservation,  is 
elementary.* 

■  Cbartiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  St.  288,  295,  34  Am.  Sr. 
Bep.  645,  25  Atl,  597;  LUlibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  SI. 
293,  24  Am.  St.  Bep.  544,  22  Atl.  1035;  Smith  v.  Jones,  21  Utah,  270, 
60  Pac  1104,  and  nnmeronB  cases  cited. 
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A  conveys  the  coal  stratum  to  B.  His  ownership  of 
the  oily  gasy  and  sandstone  are  unaffected. 

A  grant  of  this  character  was  involved  in  a  case  con- 
sidered by  the  supreme  court  of  Pennsylvania,  wherein 
the  grantee  of  the  coal  seam  claimed  by  virtue  of  his 
grant  the  underlying  oil  and  gas.  Said  the  court  as  to 
this  contention:— 

**  Prior  to  the  sale  of  the  coal  his  (the  grantor's) 
"  estate,  as  before  observed,  reached  from  the  heavens 
*  *  to  the  center  of  the  earth.  With  the  exception  of  the 
**  coal  his  estate  is  still  bounded  by  those  limits.**  ^ 

In  the  case  illustrated  on  figure  90  the  government 
originally  owned  all  the  land  and  all  the  vein.  It  sold 
to  different  grantees  different  parts  of  the  land  and 
vein.  To  the  Last  Chance  and  Emma  may  be  awarded 
what  their  prior  grants  call  for  without  affecting  the 
right  of  the  government  to  dispose  of  the  remainder, 
the  Stemwinder  taking  title  to  such  parts  of  both  vein 
and  surface  as  were  not  included  in  the  prior  grants, 
and  those  coming  after  the  Stemwinder  taking  whatever 
of  the  remaiuder  they  may  see  fit  to  appropriate. 

The  mere  fact,  if  it  be  true,  that  the  vein  cannot  be 
followed  continuously  from  the  outcrop  to  the  segment 
in  dispute,  there  being  possibly  no  reserved  easement 
in  the  prior  grant  to  that  effect,  is  the  suggestion  of  a 
mere  inconvenience  to  the  junior  locator  and  not  a 
limitation  upon  his  title  beyond  the  plane  of  conflict. 
The  statute  provides  for  a  grant  of  the  vem  throughout 
its  entire  depth  between  the  end-lines  of  the  location, 
and  not  merely  the  right  to  follow  it. 

In  a  case  considered  by  the  supreme  court  of  Mon- 
tana, the  facts  of  which  are  explained  by  a  diagram 
accompanying  the  opinion,  which  we  herewith  repro- 

^  Chartien  Block  Coal  Go.  v.  Mellon,  162  Pa.  St.  286,  2d%  84  Am.  St. 
Bep.  645,  25  AtL  597. 
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dace  as  figure  93,  the  location  of  a  claim  called  the 
Copper  Trust  was  so  placed  as  to  embrace,  with  the  ex- 
ception of  two  small  triangles,  A-B  and  C,  the  apex  of 
the  vein  and  surface  ground  covered  by  prior  patented 
claims.  The  discovery  was  made  within  the  small 
triangle  A-B,  which  was  then  vacant.  The  probable 
object  in  making  the  location  was  to  obtain  title  to  the 
triangular  underground  segment  of  the  vein  formed  by 
the  divergence  of  the  end-lines  of  the  Anaconda  and  St. 

ii 


Figure  93. 

Lawrence— i.  e.  the  triangle  G-y-x  underneath  the  sur- 
face of  the  Eob  Eoy  and  other  claims.  Having  made 
this  location,  the  owner  of  the  Copper  Trust  brought 
an  action  in  trespass,  and  made  application  to  the 
trial  court  for  an  order  permitting  him  to  inspect, 
sample,  and  survey  the  extensive  underground  works 
of  the  St  Lawrence,  Anaconda,  Never  Sweat,  and 
other  claims  owned  by  the  Anaconda  and  the  Washoe 
copper  companies.  The  trial  court  granted  the  or- 
der, whereupon  the  defendant  companies  applied  to 
the  supreme  court  of  the  state  for  a  **writ  of  super- 
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**  visory  control"  to  review  and  annul  the  action  of 
the  trial  court.  The  companies  admitted  that  the 
triangular  segment  of  the  vein  in  controversy  was 
not  within  the  extralateral  rights  of  any  of  their  claims, 
but  claimed  such  segment  by  virtue  of  the  ownership 
of  the  overlying  surface.  The  owner  of  the  Copper 
Trust  claimed  ownership  under  the  doctrine  of  the  Del 
Monte  case,  asserting  his  right  to  place  his  lines  over 
the  prior  patented  claims  for  the  purpose  of  securing 
underground  rights  not  in  conflict  with  the  prior  claims, 
— to  wit,  the  triangle  G-x-y.  The  extent  of  the  privilege 
of  inspection  and  survey  granted  by  the  lower  court — 
viz.,  to  enter  any  or  all  the  underground  workings  of 
all  the  claims  for  a  period  of  forty  days,  to  employ  six 
engineers  and  assistants  to  conduct  the  work  of  survey 
and  inspection,  and  to  demand  that  he  and  his  corps  of 
engineers  and  assistants  be  lowered  into  the  mines  and 
hoisted  to  the  surface  whenever  such  service  should  be 
required — ^was  somewhat  out  of  proportion  to  the 
amount  of  apex  held  by  the  Copper  Trust,  free  from 
surface  conflicts  with  prior  claims,  as  it  confessedly  ap- 
peared to  be  within  a  triangle  having  a  base  of  ten  feet, 
clear  ground.  The  supreme  court  of  Montana  expressed 
the  view  that  the  decision  in  the  Del  Monte  case  would 
not  sanction  the  making  of  a  location  over  patented 
claims  in  the  manner  in  which  the  Copper  Trust  was 
located.  That  whatever  extralateral  rights  pertained 
to  that  claim  were  limited  to  the  extent  of  apex  found 
in  the  triangle  embracing  it,  and  that  such  rights 
could  not  be  exercised  beyond  the  east  end-line  of  the 
St  Lawrence ;  that  the  Copper  Trust  has  no  part  of  the 
apex  of  the  vein  so  situated  with  reference  to  the  ore 
bodies  in  dispute  within  the  triangle  G-y-x,  which  en- 
ables the  owner  to  pursue  the  vein  from  the  surface. 
He  cannot  pass  through  the  St.  Lawrence  from  the  point 
at  which  he  made  discovery  or  from  any  point  within 
any  surface  owned  by  him ;  therefore,  he  is  not  in  a  posi- 
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tion  by  virtue  of  his  location  to  maintain  his  claim  to 
the  ores  in  controversy;  prima  facie j  such  ore  foodies 
belong  to  the  copper  companies  by  virtue  of  their  com- 
mon-law  rights  to  the  Bob  Boy  and  claims  to  the  south. 
The  action  of  the  court  below  was  reversed.* 

These  views  are  not  in  harmony  with  what  we 
understand  to  be  the  decisions  of  the  circuit  court 
of  api)eals  and  the  circuit  court  in  the  Stemwinder 
cases.  But  lack  of  harmony  between  courts  of  different 
independent  jurisdictions  in  the  construction  of  the 
mining  laws  is  a  matter  of  frequent  occurrence.  For 
this  reason,  the  law  often  remains  in  a  state  of  uncer- 
tainty until  the  questions  are  finally  decided  by  the 
supreme  comrt  of  the  United  States.  Even  then  courts 
at  times  disagree  as  to  the  proper  construction  to  be 
given  to  the  decisions  of  the  court  of  final  resort. 

g  697.    Eztralateral  right  where  the  apex  is  found  in 
surface  conflict  between  junior  lode  locations  and  prior 
placer  or  agricultural  patents.— If  the  views  of  the  land 
department  discussed  in  previous  sections^  are  a  cor- 
rect exposition  of  the  law,  and  it  is  per-    ^ 
missible    for  a  junior  lode  locator  to    X  \. 
place  his  lines  upon,  for  example,  a     X       a,  N. 
prior  patented  agricultural  tract  y^      ^v^       \^ 
containing  a  part  of  the  apex  of  ^\     A^^^f ^  / 

a  vein,  for  the  purpose  of  ac- 
quiring an  extralateral  right  out 
of  and  beyond  the  vertical  plane 
drawn  through  the  patented  agri-  , 

cultural  boundary  we  may  brief-  j 

ly   inquire    into    the    extent    of       !    '^^^^  ^'    i 
such  rights  and  how  they  are  to  be  defined. 

To  illustrate,  by  reference  to  figure  94,  a  prospector 

^  State  ex  rel.  Anaconda  C.  Co.  v.  District  Court,  25  Mont.  504,  65 
Pac.  1020. 
^  §1  363,  363a. 


§  597        EXTBALATERAL    RIGHTS    UNDER    ACT    OP    1872.         1072 

discovers  the  vein  at  a  point  on  unappropriated  land, 
and  it  is  found  to  cross  on  its  course  the  comer  of  a 
prior  patented  agricultural  claim.  Exercising  the  privi- 
lege which  the  land  department  permits,  he  locates  in 
the  manner  indicated  the  claim  l'2-3'4.  The  agricul- 
tural patentee 's  rights  on  this  vein  do  not  extend  beyond 
the  vertical  planes  a-d  and  d-c.  Does  the  mining  claim- 
ant acquire  all  of  the  vein  between  his  extended  end-line 
planes  except  such  part  of  it  as  is  within  the  agricul- 
tural patent  t  The  logical  application  of  the  rule 
sanctioned  by  the  department  and  its  interpretation  of 
the  Del  Monte  case  leads  to  the  inevitable  conclusion 
that  the  locator's  rights  would  be  thus  defined.  If  this 
be  so,  a  like  rule  should  be  applied  to  the  situations 
assumed  on  figures  95  and  96. 


17 


Liocaticn 


Figure  95. 
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AgriculturaJ 


Patent 


location: 


Figure  96. 


Illustrations  of  this  character  might  be  indefinitely 
multiplied.  These  illustrations  also  present  opportuni- 
ties for  the  possible  application  of  the  *  theoretical 
**  apex'*  doctrine  tentatively  discussed  in  a  preceding 
section.* 

The  only  litigated  case  which  to  our  knowledge  has 
engaged  the  attention  of  the  courts  wherein  any  of  these 


^  §  312a. 
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problems  were  discussed  was  the  case  of  Wedekind  v. 
Bell,  tried  before  Judge  Talbot,  district  judge  of 
Washoe  county,  Nevada,  The  phenomenal  richness  of 
the  deposit  involved  attracted  wide  attention,  and  the 
case  became  to  some  extent  a  cause  celebre. 

We  illustrate  the  facts  of  the  case  by  the  use  of  figure 
96a.  a  more  elaborate  representation  accompanies  the 
opinion  of  the  supreme  court  of  Nevada,  dismissing  the 
appeal.^  ^ 

As  will  be  observed  J^-f 

from  the  diagram,  sec-  N,,^^  ^f 
tion  33  is  patented  «•— ^ 
railroad  land;  section 
32,  patented  desert 
land;  section  28,  pub- 
lic land;  and  section 
29,  unpatented  rail- 
road land.  Wedekind 
owned  section  29  and 
that  part  of  section  33 
covered  by  the  Safe- 
guard claim,  acquired 
by  purchase  from  the 


Figure  96a. 


railroad  company.  He  also  owned  the  Safeguard 
mining  claim,  lying  partly  in  the  four  sections,  based 
upon  a  discovery  in  section  28  within  the  limits 
of  his  location.  Bell  owned  section  32,  underneath 
the  surface  of  which  were  the  ore  bodies  in  dis- 
pute. Wedekind  contended  that  he  had  the  apex  of 
the  vein  within  that  part  of  his  location  in  section  33, 
and  therefore,  although  it  had  been  previously  patented 
to  the  railroad  company,  he  had  a  rights  by  virtue  of  the 
Safeguard  location,  to  follow  the  vein  xmder  the  Bell 
tract,  and  that  Bell  committed  a  trespass  by  extracting 


'Wedekind  v.  Bell  (Nev.),  69  Pac.  612. 
Ltudley  on  M.— 68 
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the  ore  from  the  vein  underneath  his  (Bell's)  surface. 
This  was  the  controversy  in  the  case.  If  section  33  had 
been  public  land,  a  question  would  arise  as  to  whether  a 
junior  lode  claimant,  having  located  the  apex  outside 
of  the  prior  desert  land  patent,  would  have  a  right  to 
follow  the  vein  under  such  desert  land.  We  will  en- 
deavor to  show  in  a  subsequent  section  that  this  is  a 
debatable  question.^  Leaving  this  element  out  of  con- 
sideration for  the  time  being,  and  assuming  that  the 
junior  apex  proprietor  could  not  pass  underneath  the 
prior  agricultural  patent,  there  is  but  little  doubt 
that  the  extralateral  right  of  the  Safeguard  would  be 
defined  by  the  planes  1,  4,  5,  and  the  vertical  plane 
drawn  through  the  section  line  j/-W,  the  unpatented 
railroad  land  in  section  29  being  dealt  with  as  public 
land.« 

But  Wedekind  claimed  the  extralateral  right  based 
in  a  measure  upon  his  location  in  section  33,  theretofore 
patented  to  the  railroad  company  whose  consent  to  the 
making  of  the  location  had  been  obtained.  In  other 
words,  he  contended  that  the  titie  to  neither  section  33 
nor  32  carried  common-law  rights  as  against  one  locat- 
ing the  apex  of  the  vein ;  that  the  common  law  of  Eng- 
land was  never  in  this  regard  adopted  in  Nevada ;  that 
state  had  a  common  law  of  its  own,  which  construed  all 
government  grants  as  subordinate  to  miners'  rules  and 
customs,  which  sanctioned  the  location  of  an  apex  within 
prior  patented  agricultural  lands  (with  the  consent  of 
the  owner),  and  the  predication  thereon  of  an  extralat- 
eral right  underneath  prior  patented  agricultural  lands. 
Or,  as  his  counsel  stated  it, — ^^'No  part  of  the  common 

*  *  law  is  applicable  to  mining  controversies  if  it  is  incon- 

*  ^  sistent  with  the  usages  and  customs  which  are  pecul- 
*'  iar  to  mining.  .  .  .  The  English  common-law 
*'  maxim,  that  the  owner  of  the  surface  of  land  owns 

'  Post,  I  612.  *  AnU,  (  154. 
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everything  above  and  beneath  it  was  never  adopted  in 
*'  Nevada.  •  .  .  Mining  [in  Nevada]  is  onr  paramount 
industry.  The  policy  of  onr  laws  is  to  encourage  and 
extend  it  It  has  the  right  of  eminent  domain.  All 
* '  other  property  is  held  subject  to  be  taken  for  it,  and 
*  *  all  doubts  must  be  so  resolved  as  to  promote  this  state 
''  poUcy.'' 

The  trial  court  held  with  this  contention  and  awarded 
judgment  in  favor  of  Wedekind.  Bell  appealed.  Pend- 
ing the  appeal,  the  interest  of  both  parties  seemed  to 
have  been  united  in  a  third  person,  who  became  domvnv^ 
litiis  on  each  side  of  the  case,  and  while  each  of  the  for* 
mer  contending  factions  were  desirous  of  having  the 
supreme  court  pass  upon  the  merits  of  the  controversy, 
neither  of  them  having  anything  to  lose,  the  court  de- 
clined to  do  so  and  dismissed  the  appeal.^ 

Whatever  value  may  be  assigned  to  this  case  as  a  pre- 
cedent in  Nevada,  if  the  conditions  exist  there  as  claimed 
by  counsel,  we  are  quite  sure  that  it  will  not  become  of 
persuasive  force  elsewhere. 

§  598.  Conclusions.— It  is  quite  manifest,  from  a  re- 
view of  the  foregoing  sections  of  this  article,  that  we 
have  not  undertaken  to  present  all  possible  combinations 
arising  from  either  the  forms  of  location  or  the  erratic 
course  of  veins  through  them.  Hypothetical  cases 
without  number  might  be  assumed,  illustrated,  and  dis- 
cussed, without  material  advantage  to  either  the  practi- 
tioner or  the  author.  Many  of  them  may  be  solved  by 
the- application  of  established  principles.  Others  pre- 
sent individual  types,  which  will,  should  they  arise,  per- 
plex the  courts,  even  in  the  absence  of  controverted 
questions  of  fact.  It  has  been  our  aim  to  confine  our 
treatment  of  the  subject  to  the  exposition  of  the  law  as 
found  in  the  adjudicated  cases,  and.  applying  the  prin- 

1  Wedekind  v.  BeU  (NeT.)»  69  Pae.  612. 
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ciples  which  seem  to  be  sanctioned  by  the  current  of 
judicial  authority  to  a  few  hypothetical  cases  which 
appear  to  us  to  be  susceptible  of  solution  by  resorting 
to  such  principles.  We  may  admit  that  as  to  some  of 
these  hypothetical  cases  the  position  assumed  by  us  is 
open  to  debate  and  criticism,  but  in  the  main  we  think 
we  have  fairly  presented  the  existing  state  of  the  law 
on  this  important  subject,  and  are  justified  in  deducing 
therefrom  the  following  rules:— 

(1)  Under  the  act  of  1866,  parallelism  of  end-lines 
was  not  essential  to  the  exercise  of  the  extralateral  right. 
The  vein  might  be  pursued  in  depth  indefinitely  at  least 
between  planes  at  right  angles  to  the  general  course  of 
the  vein  applied  at  the  extremities  of  the  vein  within  the 
location  if  the  end-lines  of  the  claim  diverged  in  the 
direction  of  the  dip.  If  they  converged  the  extralateral 
right  would  be  defined  by  projecting  the  converging 
end-line  planes  to  the  line  of  intersection.  If  they  were 
parallel  no  controversy  as  to  the  extralateral  right  could 
possibly  arise; 

(2)  Under  the  act  of  1872,  parallelism  of  end-lines  is 
essential,  except  where  the  opposite  boundary  lines, 
crossed  by  the  lode,  converge  in  the  direction  of  the  dip ; 

(3)  In  order  to  enjoy  the  extralateral  right,  the 
locator  must  include  within  his  boundaries  some  part  of 
the  apex  of  a  discovered  vein ; 

(4)  Where  a  vein  crosses  two  opposite  parallel  side- 
lines, the  extralateral  right  is  defined  by  producing  such 
side-end  lines  indefinitely  in  the  direction  of  the  dip, 
and  the  angle  at  which  the  lode  crosses  these  lines  is  of 
no  moment ; 

(5)  Where  a  vein,  located  under  the  act  of  1872, 
crosses  two  opposite  non-parallel  side-lines,  if  such  lines 
diverge  in  the  direction  of  the  dip,  there  can  be  no  extra- 
lateral  right    Where,  as  produced,  they  converge  and 
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intersect  beyond  the  limits  of  the  location,  the  vein  may 
be  pursued  in  its  downward  course  to  the  line  of  inter- 
section of  the  two  planes,  at  which  Une  the  extralateral 
right  ceases ; 

(6)  Where  such  a  vein  crosses  one  of  the  lines  desig- 
nated by  the  locator  as  an  end-line,  and  departs 
through  a  side-line,  the  extralateral  right  is  defined  by 
reference  to  the  direction  of  the  crossed  located  end-line. 
A  plane  parallel  to  one  drawn  through  such  crossed  end- 
Ime,  produced  indefinitely  in  the  direction  of  the  dip, 
applied  at  the  point  where  the  lode  crosses  the  side-line, 
will  carve  out  a  segment  of  the  vein  throughout  its  en- 
tire depth,  which  will  belong  to  the  locator ; 

(7)  Where  the  apex  of  the  located  vein  crosses  none 
of  the  boundaries  of  the  location,  but  lies  wholly  within 
such  boundaries,  or  crosses  one  end-line  and  fails  to 
reach  any  other  boundary,  the  extralateral  right  is  de- 
fined by  reference  to  planes  drawn  through  the  located 
end-lines ; 

(8)  Where  the  location  contains  more  than  one  vein 
the  extralateral  right  as  to  all  secondary  veins  is  to  be 
defined  by  the  same  set  of  end-lines  as  limit  that  right 
on  the  original  lode,  such  planes  to  be  applied  at  the 
extremities  of  the  secondary  vein  at  the  surface  within 
the  location.  This  rule  is  applicable  to  locations  made 
under  either  the  act  of  1866  or  the  act  of  1872.  The 
application  of  this  rule  is  subject  to  this  qualification: 
that  such  planes  must  be  so  applied  to  the  secondary 
vein  as  to  cross  the  lode.  Where  their  application  would 
produce  a  plane  parallel  or  coincident  with  the  course 
of  the  secondary  vein  there  could  be  no  extralateral 
right  on  such  vein. 

(9)  Where  the  extralateral-right  planes  of  two  loca- 
tions conflict,  each  having  a  part  of  the  apex  of  the  vein 
within  their  respective  surface  boundaries,  the  junior 
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locator  takes  such  segment  of  the  vein  within  his  extra- 
lateral  bounding  planes  as  remains  after  satisfying  the 
extralateral  right  of  the  prior  grant 

If  these  principles  are  fairly  deducible  from  the  adju- 
dicated cases,  the  difficulties  surrounding  the  applica- 
tion of  the  law  are  reduced  to  a  minimum.  What  is 
most  essential  is,  certainty  of  the  rule  and  uniformity  in 
its  application.  It  is  better  that  the  principle  estab- 
lished should  be  certain  and  definite,  even  if  it  is  not 
based  upon  incontrovertible  logic  or  the  perfection  of 
human  reasoning. 


AbTICLE   IV.      CONSTBUCTION  OP   PATENTS  APPLIED  FOR 

Pbiob^  but  Issued  Subsequent,  to 
THE  Act  OP  1872. 

8  604.   Patents  applied  for  under  the  act  of  1866,  but  issued  after  May 
10,  1872,  to  be  construed  as  if  issued  under  the  prior  law. 

g  604.  Patents  applied  for  under  the  act  of  1866,  but 
issued  after  May  10»  1872,  to  be  construed  as  if  issued 
under  the  prior  law.— At  the  time  the  act  of  July  26, 
1866,  .was  repealed,  and  the  old  system  gave  place  to  the 
new,  a  great  many  appUcations  for  patent  were  pending 
before  the  land  department,  based  upon  locations  made 
either  under  the  repealed  law  or  prior  to  its  enactment. 
In  some  instances,  final  entry  and  payment  had  been 
made,  and  the  receiver's  receipt  or  certificate  of  pur- 
chase had  been  issued,  leaving  nothing  further  to  be 
done  save  the  formal  issuance  of  the  patent  In  other 
cases,  action  on  the  part  of  the  land  department  was 
suspended,  awaiting  the  determination  of  adverse  con- 
flicting claims.  In  still  others,  the  preliminary  steps 
had  been  taken,  and  only  awaited  the  lapse  of  the  requi- 
site period  enabling  the  applicant  to  make  final  entry 
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and  pajnnent.  Becognizing  these  conditions,  congress 
incorporated  into  the  new  law  the  following  provi- 
sions : — 

''Sections  one,  two,  three,  four,  and  six  of  an  act  en- 
titled, 'An  act  granting  the  right  of  way  to  ditch  and 
'canal  owners  over  the  public  lands,  and  for  other 
'purposes,'  approved  July  26,  1866,  are  hereby  re- 
pealed, but  such  repeal  shall  not  affect  existing  rights. 
Applications  for  patents  for  mining  claims  now 
pending  may  be  prosecuted  to  a  final  decision  in  the 
general  land  office ;  but  in  such  cases,  where  adverse 
rights  are  not  affected  thereby,  patents  may  issue  in 
pursuance  of  the  provisions  of  this  act;  and  all  pat- 
ents for  mining  claims  heretofore  issued  under  the 
act  of  July  26,  1866,  shall  convey  all  tiie  rights  and 
privileges  conferred  by  this  act,  where  no  adverse 
rights  exist  at  the  time  of  the  passage  of  this  act. ' '  ^ 

".  .  •  .  Provided,  that  nothing  contained  in  this  act 
shall  be  construed  to  impair,  in  any  way,  rights  or  in- 
terests in  mining  property  acquired  under  existing 
laws. ' '  * 

This  manifests  the  unequivocal  intention  of  congress 
to  preserve  all  rights  previously  acquired,  and  the  act 
must  be  so  construed.' 

There  is  nothing  in  the  terms  of  the  new  act  which 
required  the  applicant  to  institute  proceedings  de  novo, 
or  to  go  into  the  field  and  re-form  the  lines  of  his  survey 
so  as  to  include  within  his  boundaries  only  so  much  sur- 
face as  was  permitted  tmder  the  act  of  1872,  where  un- 
der the  pre-existing  law  and  local  rules  he  might  have 
been  entitled  to  more.  He  was  not  required  to  republish 
a  notice  of  his  application  for  patent,  and  open  the  door 

>  Act  of  May  10,  1872,  |  9,  17  Stots.  at  Larg^  p.  94. 

»7J.,  I  10. 

*Edip0e  G.  and  S.  M.  Co.  v.  Spring,  59  Cal.  304;  Argonaut  M.  Co.  v. 
Kennedy  M.  Co.,  131  Cal.  15,  82  Am.  St  Sep.  317,  63  Pae.  148.  See  New 
Donberberg  i;.  Old,  79  Fed.  698;  Crane's  Qnlch  M.  Co.  v.  Scherrer,  134 
Gal.  350,  86  Am.  St.  Bep.  279,  66  Pac.  487. 
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to  outside  claimants  who  had  been  barred  by  the  lapse 
of  time  under  the  previous  law. 

The  object  of  the  original  act,  as  well  as  the  one  which 
superseded  it,  was  to  require  the  claims  of  all  parties  to 
be  adjusted  prior  to  the  issuance  of  a  patent  The  pro- 
ceedings before  the  land  department  are  judicial  in 
character,  and  the  publication  of  notice  as  required 
brings  all  parties  into  court;  and  if  outside  claimants 
stand  by  and  allow  the  statutory  time  for  filing  adverse 
claims  to  elapse,  their  rights,  so  far  as  the  same  might 
have  been  determined  in  such  proceedings,  are  forever 
lost^ 

To  insist  that  the  applicant  should  abandon  his  pro- 
ceedings initiated  prior  to  the  passage  of  the  act  of 
1872,  reopen  his  case,  and  proceed  thereafter  in  strict 
conformity  with  the  new  law,  would  be  to  deprive  him  of 
a  substantial  right  which  was  preserved  to  him  by  the 
law  itself. 

The  land  department,  which  had  acquired  jurisdic- 
tion under  the  original  law,  was  not  deprived  of  that 
jurisdiction  under  the  new  act  If  it  had  power  to  issue 
the  patent  at  all,  in  doing  so  it  could  only  recognize  the 
conditions  as  they  existed  at  the  time  the  application 
was  filed. 

We  therefore  encounter  numerous  patents,  bearing 
date  subsequent  to  the  passage  of  the  act  of  May  10, 
1872,  which  describe  surface  areas  of  such  form  and 
extent  as  to  be  practically  invalid  if  issued  under  that 
act,  but  which  are  not  open  to  objection  where  it  is 
shown  that  they  were  issued  upon  proceedings  insti- 
tuted while  the  act  of  1866  was  still  in  force.  Such 
patents  are  to  be  construed  as  if  they  had  been  issued 
under  the  act  of  1866,  while  receiving  the  supplemental 

1  Kannangh  v.  Quartette  M.  Co.,  16  Colo.  341,  27  Pac.  245;  Wolfley  v. 
Lebanon  M.  Co.,  4  Colo.  112. 
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rights  and  privileges  conferred  by  the  act  of  1872.    This 
we  understand  to  be  the  logical  result  of  the  decisions.^ 

As  a  patent  relates  back  to  the  inauguration  of  the 
right,*  the  proceedings  under  which  title  originated  may 
be  proved.  This  is  no  attack  upon  the  patent* 

It  has  been  urged  that  the  cases  of  Lakin  v.  Dolly^ 
and  Lakin  v.  Roberts"  are  authority  for  the  proposition 
that  after  the  passage  of  the  act  of  1872  no  patent  could 
issue  for  a  mining  claim  located  prior  to  the  passage  of 
the  act  for  a  surface  exceeding  three  hundred  feet  in 
width  on  each  side  of  the  center  of  the  vein,  whatever 
greater  rights  the  locator  might  have  had  as  to  such  sur- 
face under  the  pre-existing  local  rules. 

The  facts  of  this  case  may  be  illustrated  by  the  aid  of 
figure  97.  The  unshaded  portion  embraced  the  town  of 
JohnsviUe,  covering  252.95  acres  of  land,  connected 
with  the  location  of  one  lode.  The  application  for  pat- 
ent was  made  in  1867,  but  no  entry  or  payment  was 
made  until  1877. 

It  appeared  at  the  trial  of  the  case,  upon  an  agreed 
statement  of  facts,  that  when  the  Mammoth  claim  was 
located  there  was  no  law,  local  rule,  usage,  or  custom 
authorizing  surface  to  be  appropriated  in  excess  of  one 
hundred  feet  on  each  side  of  the  vein,  and  that  the  un- 

>  Eureka  Cons.  M.  Co.  v.  Biclimoiid  M.  Co.,  4  Saw.  302,  Fed.  Gas.  No. 
4548 ;  Canon  City  G.  and  8.  M.  Co.  v.  North  Star  M.  Co.,  73  Fed.  597, 
83  Fed.  658;  Cons.  Wjoming  v.  Champion  M.  Co.,  63  Fed.  540;  New 
Dnnderberg  v.  Old,  79  Fed.  598;  Argonaut  M.  Co.  v.  Kennedy  M.  Co., 
131  CaL  15,  82  Am.  St.  Bep.  317,  63  Pac.  148. 

•  St.  Louis  Smelting  Co.  v.  Kemp,  104  TJ.  8.  636;  Kahn  v.  Old  Telegraph 
Co.,  2  Utah,  174;  Deno  v.  Griffin,  20  Nev.  249,  20  Pac.  308;  Eureka  Case, 
4  Saw.  302,  Fed.  Cas.  No.  4548;  Butte  City  Smokehouse  Lode  Cases, 
6  Mont.  397,  12  Pac  858;  Talbott  i;.  King,  6  Mont.  76,  9  Pac.  434; 
Silver  Bow  M.  and  M.  Co.  v.  Clarke,  5  Mont.  378,  5  Pac  570;  post,  §  783. 

*8t.  Louis  Smelting  Co.  v.  Kemp,  104  TJ.  8.  636;  Kahn  t;.  Old  Telegraph 
Co.,  2  Utah,  174;  Last  Chance  M.  Co.  v.  Tyler,  61  Fed.  557;  post,  8  783. 
«  53  Fed.  333. 

•  54  Fed.  461. 
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shaded  area  shown  on  the  diagram  never  was  covered 
by  the  Mammoth  location.^ 


Figure  97. 

This  was  an  admission  which  practically  went  to  the 
jurisdiction  of  the  land  department  to  issue  a  patent  for 
an  area  in  excess  of  the  amount  allowed  by  local  rules.^ 
This  case  has  been  twice  explained  by  the  appellate 
court  which  handed  down  the  opinion.  The  first 
explanation  is  found  in  what  is  known  as  the  North  Star 
case,^  wherein  a  patent  had  been  issued  for  a  surface 
varying  from  six  hundred  and  fifty  feet  to  twelve  hun- 
dred and  fifty  feet  in  width.  The  locations  were  made 
and  patent  applied  for  prior  to  the  passage  of  the  act 
of  1872,  but  patent  did  not  issue  until  1875.  The  valid- 
ity of  the  patent  was  assailed  on  the  ground  that  it 
granted  more  surface  than  was  allowed  under  the  act 
of  1872,  and  the  Lakin-DoUy-Roberts  case  waB  relied 
upon  to  support  the  attack. 

The  court  declined  to  accept  the  Lakin-DoUy  case  a& 
applicable,  by  reason  of  the  difference  in  the  facts.  In 
the  North  Star  case  there  was  nothing  in  the  record  to 

'Statement  hy  the  court,  Lakin  v,  DoUj,  53  Fed.  333. 
*  See  Parley's  Park  S.  M.  Co.  v.  Kerr,  130  U.  S.  261,  9  Sup.  Gt.  Bep. 
511. 
>  Carson  Citj  O.  and  S.  M.  Co.  v.  North  Star  M.  Co.,  83  Fed.  658. 


1083 


APPUCATIONS    FBIOB    TO    ACT    OP    1872. 


§604 


show  any  limitation  as  to  the  amount  of  surface  al- 
lowed under  the  local  rules,  and  it  was  conceded  that 
the  original  location  covered  the  entire  tract  patented. 
The  same  court  subsequentiy,  in  the  case  of  Peabody 
Grold  Mining  Company  v.  Gold  Hill  Mining  Company,^ 
was  again  called  upon  to  meet  the  same  contention.  In 
doing  so  it  thus  stated  its  views  as  to  its  decision  in  the 
Lakin-DoUy-Roberts  case:— 

**The  admitted  facts  effectually  rebutted  the  pre- 
**  sumption  which  otherwise  would  have  attended  the 
"  patent,  the  presumption  that  the  locator  was  lawfully 
**  entitied  to  all  the  premises  described  in  his  grant, 
^'  and  that  all  the  previous  requisites  of  the  law  had 
*^  been  complied  with." 

A  patent  issued  under  the  later  act,  based  upon  an 
application  for  patent  filed  under  the  earlier,  will  con- 
vey such  rights  as  are  accorded  under  either  act,  pro- 
vided, of  course,  that  the  locator  has  not  in  presenting 
his  diagram  placed  a  limitation  on  his  rights  beyond 
which  he  could  not  go  xmder  either  act.*  Patents  issued 
upon  locations  made  prior  to  the  act  of  1872  usually 
contain  a  recital  that  they  are  issued  under  both  laws. 


AETiciiB  V.    Legal  Obstacles  Intekbupting  the 

EXTBALATEBAL   RiGHT. 


1608.  Classes  of  impediments  in- 

terrupting the  right  of 
lateral  pursuit. 

1609.  Prior   appropriation   by    a 

regular  valid  location  of 
a  segment  of  the  same 
Tein  without  conflict  as  to 
surface  area. 

1 610.  Qualification  of  the  doctrine 

that  the  extent  of  the 
extralateral  right  of  dif- 
ferent   locators    on    the 


same  vein  is  to  be  de- 
termined by  priority  of 
location. 

f  611.  The  encountering  of  a  verti- 
cal plane  drawn  through 
a  surface  boundary  of  a 
prior  grant,  which  grant 
did  not  in  terms  or  inf  er- 
entially  reserve  the  right 
of  underground  invasion 
—Senior  mining  locations 
not  of  this  class. 


» 111  Fed.  817. 


*  New  Dunderberg  v.  Old,  79  Fed.  598. 
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S  612.   Same  —  Prior    agricultural 
grants. 

S  613.   Same  —  Other    classes    of 
grants. 

S  614.   Union  of  veins  on  the  dip. 


S  615.  Identitj  and  continuitj  of 
veins  involved  in  the  exer- 
cise of  the  extralateral 
light. 


g  608.  Classes  of  impediments  interrupting  the  right 
of  lateral  pursuit. — There  are  conditions  under  which 
the  pursuit  of  a  vein  on  its  downward  course,  outside  of 
and  beyond  the  vertical  planes  drawn  through  the  side- 
lines, may  be  interrupted,  although  the  surface  condi- 
tions as  to  apex,  course  of  the  vein,  and  the  boundary 
lines  may  approximate  the  ideal  standard.  The  legal 
obstacles  which  may  thus  be  interposed  to  obstruct  the 
right  are,  generally  speaking,  referable  to  the  necessity 
for  recognizing  prior  grants  and  the  application  of  the 
maxim,  *  *  First  in  time,  first  in  right. ' ' 

We  can  conceive  of  three  classes  of  such  obstacles:— 

(1)  Prior  appropriation  by  a  regular  valid  location 
of  a  segment  of  the  same  vein  not  involving  any  con- 
flict as  to  surface  area ; 

(2)  The  encountering  of  a  vertical  plane  drawn 
through  a  surface  boundary  of  a  prior  grant,  which 
grant  did  not  in  terms  or  inf erentially  reserve  the  right 
of  imdergroimd  invasion  to  the  prospective  proprietor 
of  a  lode  location ; 

(3)  The  union  on  the  dip  of  the  vein  of  a  junior  with 
that  of  a  senior  locator. 

g  609.  Prior  appropriation  by  a  regular  valid  loca- 
tion of  a  segment  of  the  same  vein  without  conflict  as 
to  surface  area.— It  is  axiomatic  that  the  government 
has  no  more  power  to  grant  the  same  thing  twice  than 
a  private  proprietor.* 

It  is  bound  by  the  same  rules  of  good  faith  and  good 
conscience  which  bind  ordinary  individuals.    A  patent 

^Fremont  v.  Flower,  17  Cal.  199,  79  Am.  Dec  123. 
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issued  for  lands  which  have  been  previously  granted, 
reserved  from  sale,  or  appropriated,  is  void.* 

A  valid  mining  location,  perfected  and  maintained 
under  the  law,  is  a  grant  from  the  government,^  and  the 
estate  granted  in  the  vein  in  depth,  beyond  the  bound* 
aries,  is  of  the  same  dignity  as  that  conveyed  within 
the  boundaries.* 

A  perfected  valid  lode  location  is,  as  a  general  rule, 
predicated  upon  the  existence,  within  the  defined  bound- 
aries, of  some  part  of  the  apex  of  a  discovered  lode.* 
To  the  extent,  at  least,  that  this  top  or  apex  is  in- 
eluded  within  vertical  planes  drawn  through  the  sur- 
face boundaries,  the  lode  is  granted.  If  the  position  of 
the  lode,  with  reference  to  the  surface  boundaries,  is 
such  that  the  locator  is  entitled,  under  the  rules  hereto- 
fore enumerated,  to  pursue  the  vein  on  its  downward 
course  beyond  the  vertical  bounding  planes,  drawn 
through  his  side-lines,  he  is  granted  such  segment  of 
the  lode  in  its  entire  depth  as  lies  between  vertical 
bounding  planes  drawn  through  his  end-lines  produced 
indefinitely  in  their  own  direction,  subject  only  to  the 
condition  that  no  portion  of  such  segment  has  been  the 
subject  of  a  prior  grant  which  is  still  valid  and  sub- 
sisting.   Let  us  illustrate  this  by  the  use  of  a  diagram. 

In  figure  98  we  have  represented  a  lode,  x-x,  with  a 
dip  in  the  direction  indicated  by  the  arrow,  passing  on 
its  onward  course  or  strike  through  the  respective  loca- 
tions of  A,  B,  and  C.  Of  these  locations,  B  alone  con- 
forms to  the  ideal  standard.  Its  end-lines  cross  the  lode 
at  right  angles  to  its  general  course  as  it  traverses  the 
location.  A  and  0  each  have  parallel  end-lines  crossing 
the  vein,  but  at  obtuse  or  acute  angles.    As  we  have 

*  Morton  i;.  State  of  Nebraska,  21  Wall.  660;  Davis  v.  Weibbold,  139 
TJ.  8.  507;  TTnited  States  v.  Winona  and  St.  Paul  B.  B.,  67  Fed.  948. 
'  Ante,  fi  539. 
*AnU,  I  568. 
^AnU,  I  364. 
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heretofore  observed,^  this  is  no  objection  to  either  the 
validity  or  regularity  of  the  locations.  The  law  does 
not  require  that  end-lines  shall  be  at  right  angled  to 
the  course  of  the  vein.    It  inflicts  no  punishment  upon 


FiGXTBE  98. 

the  locators  of  A  or  C  for  failure  to  so  construct  them. 
Individually  considered  in  the  eyes  of  the  law,  A  and  C 
are  just  as  complete  and  regular  locations  as  B.  Each 
carves  out  a  segment  of  the  vein  at  the  surface,  fifteen 
hundred  feet  in  lengtii,  included  within  parallel  end- 
lines,  which  are  crossed  by  the  lode  on  its  onward 
course ;  and  if  found  isolated  and  unaffected  by  rights 
asserted  by  neighboring  locators,  each  would  be  entitled 
to  that  segment  throughout  its  entire  depth, — that  is,  so 
much  of  the  vein  as  is  found  between  vertical  bounding 
planes  drawn  through  their  respective  end-lines  pro- 
duced indefinitely. 

The  priorities  as  to  titie  are  in  the  order  named,  A 
being  prior  in  point  of  time  to  both  B  and  C,  and  B 
being  prior  to  C.  When  we  speak  of  priority  of  title, 
we  mean  priority  of  location. 

^Ante,  I  365. 
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A  junior  loeator  may  have  a  patent,  while  the  senior^s 
title  rests  in  a  perfected  and  subsisting  location.  Under 
SQch  circamstances  the  patent  has  been  issued  in  sub- 
ordination to  the  senior  locator's  rights.  When  the 
latter  receives  his  patent,  the  title  thus  obtained  will 
relate  back  to  the  date  of  his  location.^ 

A,  being  the  prior  locator,  has  secured  by  his  per- 
fected location  a  grant  to  the  segment  of  the  vein  found 
between  vertical  bounding  planes  drawn  through  his 
end-lines  produced  indefinitely  in  tiieir  own  direction 
{a-h-l/,  c-d-d')—  that  is,  the  segment  x. 

The  titie  to  this  segment  of  the  lode  in  its  entire 
depth,  beyond  tiie  vertical  plane  drawn  through  the 
side-line,  h-d,  has  been  severed  from  the  title  to  the 
superjacent  soil,  and  no  subsequent  grant,  appropria- 
tion, or  reservation,  whether  of  the  overlying  surface 
or  of  any  other  part  of  the  lode,  can  curtail  or  abridge 
any  of  A's  rights,  so  long  as  his  location  is  preserved 
in  its  integrity.  He  has  the  right  to  the  pursuit  of  this 
segment  in  depth  until  he  encounters  some  legal 
obstacle  interrupting  its  further  pursuit  A  subsequent 
grant  is  not  such  a  legal  obstacle.  B,  the  junior  locator, 
cannot  locate  a  continuation  of  the  outcrop,  and  so  con- 
struct the  end-lines  of  his  location  that  vertical  planes 
drawn  through  them  and  their  extension  would  inter- 
sect the  vertical  end-line  planes  of  A,  the  senior  locator, 
and  deprive  him  of  any  portion  of  the  segment  x.  B, 
by  his  junior  location,  obtains  title  to  the  segment  y, 
and,  if  we  are  correct  in  the  contention  heretofore 

^  stark  V.  Stam,  6  Wall.  402;  Talbott  v.  King,  6  Mont.  76,  9  Pac.  434; 
Jacob  17.  Lorenz,  98  Cal.  332,  33  Pac  119;  lAst  Chance  M.  Co.  v.  Tjler 
M.  Co.,  61  Fed.  557;  St.  Louis  Smelting  Co.  v.  Kemp,  104  U.  S.  636; 
Kahn  v.  Old  Telegraph  Co.,  2  Utah,  174;  Deno  v.  Oriffin,  20  Nev.  249, 
20  Pac  308;  Eureka  Case,  4  Saw.  302,  Fed.  Cas.  No.  4548;  Butte  City 
Smokehouse  Lode  Cases,  6  Mont.  397,  12  Pac  858;  Silver  Bow  M.  and  M. 
Co.  v.  Clarke,  5  Mont.  378,  5  Pac.  570. 
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made,^  the  remainder  of  the  underground  segment  of 
the  vein  within  his  extended  end-line  planes  after  they 
emerge  from  the  conflict  with  A.  C,  who  follows  him, 
takes  the  segment  z,  with  the  remainder  of  the  under- 
ground parts  of  the  vein  within  his  extended  end-line 
planes  after  they  pass  the  planes  of  conflict  with  A  and 
B.  As  was  said  by  the  supreme  court  of  the  United 
States  in  the  Argentine-Terrible  case,— 

^^  Assuming  that  on  the  same  vein  there  were  surface 
''  outcroppings  within  the  boundaries  of  both  claims, 
'^  the  one  first  located  necessarily  carried  the  right  to 
**  work  the  vein.*'^ 

An  inspection  of  the  diagram  (figure  67)  presented 
in  connection  with  a  previous  discussion  of  this  case,^ 
forcibly  illustrates  the  rule.  The  prior  valid  appro- 
priation by  the  Adelaide  of  a  portion  of  the  apex, 
as  indicated  in  figure  67,  interrupted  the  extralateral 
right  of  the  junior  locators  holding  a  portion  of  the 
apex  of  the  same  vein  in  the  Camp  Bird  and  Pine 
claims. 

As  was  said  by  Judge  Hawley,  speaking  for  the  cir- 
cuit court  of  appeals,  ninth  circuity  in  the  Tyler-Last 
Chance  case,— 

*'In  cases  of  controversy,  where  the  right  exists  un- 

*  *  der  each  valid  location  to  follow  the  lode  in  its  down- 
'  ^  ward  course,  it  necessarily  follows  that  both  locations 
'^  cannot  rightfully  occupy  the  same  space  of  ground; 
'^  and  in  all  cases  where  a  controversy  of  this  kind 

*  *  arises,  the  prior  locator  must  prevail,  precisely  as  in 
*'  cases  of  like  controversy  between  locations  over- 
''  lapping  each  other  lengthwise  on  the  course  of  ihe 
*Mode.'** 

*  Ante,  i  506. 

*  Argentine  M.  Co.  v.  Terrible  M.  Co.,  122  TJ.  8.  i78,  7  Sup.  Gt  Bep. 
1356. 

•Ante,  I  687,  p.  1007. 

«  Tyler  v.  Sweeney,  54  Fed.  284,  295. 
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A  simplified  diagram  of  the  Tyler  case  will  illustrate 
the  doctrine,  as  applied  to  the  hypothetical  case  under 
consideration. 

Figure  99  is  based  npon  the  diagram  appearing  in 
connection  with  the  opinion  of  the  supreme  court  of  the 
United  States,^  and  which  we  reproduced  with  slight 


PlGUBE  99. 

elaboration  as  figure  73,  shown  on  page  1019.  It  elimi- 
nates the  triangular  tract  which  involved  a  surface  con- 
tlict  between  the  Tyler  and  Last  Chance  claims,  and 
presents  the  Tyler  claim  as  patented,  a  claim  regular  in 
form,  with  the  vein  passing  through  two  end-lines.  The 
Last  Chance  presents  a  location  with  the  vein  crossing 
two  side-lines.    With  the  priority  established  in  favor 

^  Last  Chance  M.  Co.  v.  Tyler,  157  TJ.  8.  684. 
Llndley  on  M. 
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of  the  Tyler,  there  can  be  no  question  but  that  the  own- 
ers of  that  claim  would  be  entitled  to  the  segment  of  the 
vein  found  within  vertical  planes  drawn  through  the 
end-lines  as  produced  {1'2'a  and  5-6 -b).  With  the  pri- 
orities established  in  favor  of  the  Last  Chance,  and 
assuming  that  the  owners  of  the  latter  claim  have  a 
right  to  produce  their  side-end-line  planes  westerly  in 
the  direction  of  c  and  d,  respectively,  of  the  correct- 
ness of  which  assumption  there  can  be  no  doubt,^  the 
extralateral  right  of  the  Tyler  is  interrupted  when  the 
vertical  plane  drawn  through  10-7'C  is  encountered, 
(but  if  our  previous  contentions  are  sustained,*  it  may 
be  resumed  south  of  the  Last  Chance  south  plane, 
9-8'd).  As  was  said  in  this  case  by  the  supreme  court 
of  the  United  States, — 

*'0n  the  assumption  that  the  action  of  the  owners  of 
'  the  Tyler  claim,  in  excluding  from  their  application 
'  a  portion  of  their  claim,  was  legal,  obviously  the  pri- 

*  ority  of  location  becomes  a  pivotal  question.  For 
^  while  the  disputed  ore  is  on  the  dip  of  the  vein  within 
'  the  extended  vertical  planes  of  the  end-lines  of  the 
^  Tyler  claim,  it  is  also  within  the  legal  end-lines  of  the 
'  Last  Chance  claim  and  on  the  dip  of  the  vein  as  it 

*  passes  through  that  claim.    Naturally,  therefore,  the 

*  controversy  in  the  circuit  court  was  upon  the  priority 

*  of  location. ' '  * 

With  respect  to  the  rights  of  the  Republican  Frac- 
tion, with  an  assumed  priority  over  the  others,  by 
reason  of  the  form  of  the  location,  it  has  no  extralateral 
right,  as  it  was  located  under  the  act  of  1872.  This 
location,  it  would  seem,  covers  only  the  part  of  the  width 
of  the  apex.*  If  the  *' broad  lode"  doctrine  announced 
by  the  circuit  court  of  appeals  in  the  King- Viola-San 

<  Ante,  I  589;  Tyler  v.  Sweeney,  79  Fed.  277. 

*  Ante,  I  696. 

•  157  U.  B.  687,  15  Sup.  Ct.  Rep.  733. 
^Bepublican  M.  Go.  v.  Tyler  M.  Co.,  79  Fed.  783. 
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Carlos  case  is  correct  the  Bepublican  claim  would, 
with  priority  in  its  favor,  hold  everything  within  its 
vertical  boundaries,  and  the  extralateral  right  of  both 
the  Last  Chance  and  Tyler  would  be  interrupted  when- 
ever their  respective  end-line  planes  encountered  the 
vertical  planes  of  the  Bepublican.  If  it  covered  no  part 
of  the  apex  of  the  vein,  there  would  be  no  interruption 
of  the  extralateral  right  of  either  of  the  other  claims 
so  far  as  the  Bepublican  is  concerned,  a  subject  dis- 
cussed in  the  next  section. 

§  610.  Qnaliflcation  of  the  doctrine  that  the  extent 
of  the  extralateral  right  of  different  locators  on  the 
same  vein  is  to  be  determined  by  priority  of  location. — 
What  we  have  heretofore  said  upon  the  subject  of  prior 
appropriation  has  been  based  upon  the  assumption  of 
the  existence  of  regular  valid  locations,— that  is,  loca- 
tions each  embracing  within  its  respective  boundaries 
some  portion  of  the  apex  of  the  same  vein,  each  having 
the  right  of  extralateral  pursuit,  to  some  extent  at  least. 

It  does  not  necessarily  follow,  nor  is  it  to  be  inferred 
from  the  authorities  cited,  that  the  existence  of  any  por- 
tion of  the  apex  of  a  vein  within  the  boundaries  gives 
the  owner  of  a  prior  location  all  of  the  vein  which  may 
be  found  within  the  vertical  planes  drawn  through  those 
boundaries.  We  have  heretofore  endeavored  to  show 
that  according  to  the  spirit  and  intent  of  the  existing 
law  the  owner  of  a  lode  location  is  entitied  to  only  so 
much  of  the  vein  on  its  downward  course  as  he  has 
apex  within  his  claim,  and  that  the  vertical  planes 
bounding  this  right  must  under  all  circumstances  be 
parallel,  or,  at  leasty  non-divergent  in  the  direction  of 
the  dip. 

What  we  now  wish  to  establish  is,  that  any  portion  of 
the  lode  lying  outside  of  and  beyond  these  vertical  end- 

»Fig.  61,  p.  992. 
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line  planes,  found  underneath  the  surface  of  the  prior 
location,  will  belong  to  a  subsequent  locator  who,  by  a 
regular  valid  location,  appropriates  such  part  of  the 
apex  as  is  found  outside  of  the  boundaries  of  the  first 
locator.  That  our  meaning  may  be  plain,  let  us  again 
resort  to  the  use  of  a  diagram. 

Figure  100  represents  two  locations  (A  and  B)  on  the 
same  vein,  x-x,  A  *s  being  prior  in  point  of  time.  As  to 
A's  location,  the  lode  crosses  one  end-line,  c-d,  and  a 

N. 


i 


FiGUBE   100 


side-line,  Ore-c,  having  within  its  boundaries,  let  us 
say,  four  hundred  linear  feet  of  the  apex  of  the  vein. 
If  the  views  heretofore  announced  are  sound,^  A's  ex- 
tralateral  right  is  defined  by  vertical  planes  drawn 
through  C'd'd^  and  e-f-f.  What  becomes  of  that  por- 
tion of  the  vein  lying  underneath  A's  surface  west  of 
the  vertical  plane  drawn  through  e-f  t  It  may  be  ad- 


^Anie,  %  591. 
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mitted  that,  prima  facie,  it  belongs  to  A.  But  when  B 
makes  his  location,  including  the  apex,  as  shown  on  the 
diagram,  without  in  any  way  conflicting  witii  A's  sur- 
face boundaries,  is  his  right  of  extralateral  pursuit  in- 
terrupted and  abridged  by  a  vertical  plane  drawn 
through  A's  north  side-line,  Ore-c  !  Such  result  would 
ensue  if  the  vein  crossed  both  side-lines  in  the  manner 
shown  in  the  Flagstaff-Tarbet,  Argentine-Terrible,  and 
King- Amy  cases,  because  the  side-lines  in  that  class  of 
cases  perform  all  of  the  functions  of  endrlines.  But  in 
the  case  now  supposed,  the  line  a-e-c  does  not  perform 
all  of  such  functions,  because  its  direction  does  not, 
under  any  circumstances,  operate  to  determine  the  lim- 
its of  the  extralateral  right.  It  stops  the  pursuit  of 
the  vein  on  its  onward  course.  But  tiiis  is  true  of  any 
line  crossed  by  a  vein  on  its  course.  It  is  now  well 
settled  that  A  is,  in  the  presence  of  junior  locators, 
such  as  B,  entitied  to  only  so  much  of  the  vein  in  depth 
as  he  has  apex  within  his  claim, — i.  6.  four  hundred  feet 
In  other  words,  the  segment  of  the  vein  underneath  A 's 
surface,  lying  west  of  the  bounding  plane  drawn  through 
e-f,  is  reserved  by  operation  of  law  out  of  the  grant  to  A, 
and  B  owns  the  segment  of  the  vein  within  the  bound- 
ing planes  g-h-h^  and  k-l-Vj  although  a  portion  of  such 
segment  imderlies  A's  surface.  This  is  an  instance 
where  the  question  of  priority  is  inmiaterial. 

**This  consequence  would  follow,  irrespective  of  the 
*'  priority  of  the  locations.  It  would  depend  on  the 
*'  question  as  to  what  part  of  the  vein  the  respective 
*  *  locations  properly  cover  and  appropriate.  ^ '  ^ 

The  circuit  court  of  appeals  for  the  eighth  circuit,  in 
the  case  of  the  Colorado  Central  Consolidated  Mining 
Company  v.  Turck,*  held  that  the  statute  conferring  the 
right  to  follow  a  lode  outside  of  the  side-lines  of  a  loca- 

i  Flagatair  S.  M.  Co.  v.  Tarbet^  98  U.  S.  463,  469. 
•  50  Fed.  888. 
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tion,  when  the  top,  or  apex,  of  the  lode  lies  within  the 
boundaries  of  the  location,  does  not,  in  terms  or  by 
necessary  implication,  limit  the  exercise  of  that  right 
especially  where  mining  claims  are  involved,  to  cases 
where  the  adjoining  claims  are  held  nnder  junior  loca- 
tions or  patents,  and  in  the  Providence^Champion 
case,^  Judge  Hawley  determined  that  the  Champion, 
the  junior  locator,  might  follow  that  portion  of  the  con- 
tact vein  underlying  its  apex,  underneath  that  part  of 
the  Providence  surface  lying  beyond  the  planes  deter- 
mined by  the  court  to  be  the  end-line  planes  of  the  loca- 
tion. The  court  awarded  to  the  junior  apex  locator  that 
segment  of  the  vein  on  its  dip  underlying  the  parallelo- 
gram h-irk-h^,  shown  upon  figure  81  (on  page  1038),  al- 
though such  overlying  surface  was  covered  by  the 
senior  location  and  patent,  which  ruling  was  affirmed 
by  the  supreme  court  of  the  United  States.^ 

The  contrary  rule  applied  to  the  hypothetical  case 
illustrated  in  figure  100  would  result  in  giving  to  A 
practically  fifteen  hundred  linear  feet  of  the  vein  within 
the  bounding  planes  drawn  through  his  surface  lines, 
with  only  four  hundred  feet  of  apex.  If  A  had  simply 
located  the  parallelogram  Ore-f-b,  he  would  acquire 
nothing  as  against  B,  because  of  the  non-existence  of 
apex  within  his  boundaries.'  Should  he  be  permitted 
to  hold  the  segment  of  the  vein  underlying  this  paral- 
lelogram, as  against  the  locator  of  the  apex  (B),  simply 
because  he  included  at  the  end  of  his  claim  a  small  por- 
tion of  the  apex  cut  by  one  end-line  and  one  side-line! 
We  think  not 

The  decision  of  the  supreme  court  of  the  United 
States  in  the  Del  Monte  case,*  where  that  court  per- 

I  Walrath  t^.  Champion  M.  Co.,  63  Fed.  552,  8.  C.  on  appeal,  72  Fed.  978. 
•  Id.,  171  U.  8.  294,  311,  18  8up.  St.  Rep.  909. 
9  Ante,  §  364. 

4  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  8.  55,  18  Sup. 
Ct.  Bep.  895. 
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mitted  the  junior  apex  proprietor^  tibe  Last  Chance,  to 
take  the  vein  on  its  downward  course  nndemeath  the 
Del  Monte,  the  senior  claim,  is,  we  think,  applicable  to 
the  conditions  here  discussed,  although  the  Del  Monte 
held  no  part  of  the  apex  of  the  vein.  We  present  this 
sabject,  however,  in  the  next  section. 

2  611.  The  enconntering  of  a  vertical  plane  drawn 
through  a  surface  boundary  of  a  prior  grant,  which 
grant  did  not  in  terms  or  inferentially  reserve  the  right 
of  underground  invasion — Senior  mining  locations  not 
of  this  class.— To  say  that  the  right  to  pursue  a  vein  on 
its  downward  course,  outside  of  and  beyond  vertical 
planes  drawn  through  the  lateral  boundaries,  is  inter- 
rupted when  a  plane  drawn  through  the  surface  bound- 
aries of  a  prior  grant  is  encountered,  which  grant  did 
not  in  terms  or  inferentially  reserve  the  privilege  of 
underground  invasion,  is  but  the  statement  of  a  self- 
evident  proposition.  In  such  a  case  the  segment  of  the 
vein  underlying  the  surface  of  the  prior  grant  has  been 
conveyed,  the  titie  to  it  has  passed  out  of  the  govern*- 
menty  and  the  government  cannot  grant  the  same  thing 
twice.  This  is  elementary.  The  difficulty  lies  in  deter- 
mining to  what  extent,  if  any,  this  right  of  invasion  is 
preserved.  In  other  words,  when  and  under  what  con- 
ditions is  this  underground  segment  of  the  vein  deemed 
to  be  severed  from  the  estate  in  the  superjacent  sur- 
face, so  that  a  subsequent  locator  may  acquire  titie  to 
it  by  appropriating  its  apexf 

As  between  mining  proprietors -tiiat  is,  where  all 
the  parties  hold  and  claim  under  the  mining  laws  of 
congress— it  seems  to  be  generally  conceded  that  the 
apex  proprietor,  having  a  loc£ttion  in  such  form  and 
with  his  vein  in  such  a  position  within  the  boundaries 
of  his  location  as  to  warrant  the  right  of  lateral  pur- 
suit under  ordinary  circumstances,  may  follow  such 
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vein  in  its  downward  course,  into  and  underneath  the 
surface  of  all  other  mining  locations,  either  lode  or 
placer,  whether  they  be  prior  in  time  or  subsequent, 
unpatented  or  patented.  In  other  words,  there  is  re- 
served, as  a  matter  of  law,  out  of  every  grant  of  an 
estate  created  under  the  federal  mining  statutes,  all 
portions  of  veins  underlying  the  location,  which  veins 
have  their  tops,  or  apices,  outside  of  the  located  bound- 
aries. 

To  state  the  proposition  in  another  form:  The  apex 
lode  proprietor  with  a  regular  valid  location  is  granted 
the  right  to  pursue  his  vein  on  its  downward  course  into 
and  underneath  the  land  adjoining.  His  boundaries 
may,  in  like  manner,  be  invaded  by  outside  apex  pro- 
prietors. The  right  is  reciprocal.  A  placer  locator 
takes,  subject  to  this  privilege  of  a  lode  proprietor, 
present  or  prospective,  for  the  reason  that  the  law  un- 
der which  he  acquires  the  right  to  locate  is  found  in  the 
general  body  of  the  mining  statutes,  and  must  be  con- 
strued in  connection  with  the  entire  system,  of  which 
it  forms  but  a  part. 

The  reservation  of  ** known  lodes''  out  of  placers 
refers  to  such  lodes  as  have  their  apices  within  the 
placer  boundaries,  and  which  are  subject  to  appropria- 
tion wUhvn  such  boundaries,  notwithstanding  the  exist- 
ence of  the  placer  location.  A  vein  penetrating  under- 
neath a  placer  surface  could  not  be  so  appropriated. 
Therefore,  in  dealing  with  placer  locations  and  placer 
patents  it  is  not  necessary  that  the  underlying  segment 
of  the  vein  penetrating  underneath  the  placer  surface 
from  an  outside  apex  should  be  known  to  exist  at  the 
time  of  filing  the  application  for  a  placer  patent,  in 
order  to  effect  a  reservation  out  of  such  patent  It  is 
reserved  by  the  theory  of  the  law.  It  is  severed  from 
the  public  domain,  and  is  subject  to  appropriation  by 
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the  discoverer  of  the  apex.    It  does  not  pass  by  the 
placer  patent. 

We  think  that  the  doctrine  herein  outlined  finds 
ample  justification  in  the  authorities  cited  and  reason- 
ing applied  in  the  preceding  section.  As  was  said  by 
the  circuit  court  of  appeals,  eighth  circuity  in  a  case 
heretofore  referred  to:— 

''The  statute  conferring  the  right  to  follow  a  lode 
''  outside  of  the  side-lines  of  a  location,  when  the  top 
"  or  apex  of  the  line  lies  within  the  boundaries  of  the 
"  location,  does  not,  in  terms  or  by  necessary  implica- 
**  cation,  limit  the  exercise  of  tiiat  right,  especially 
"  where  mining  claims  are  involved,  to  cases  where  the 
''  adjoining  claims  are  held  under  junior  locations  or 
''  patents,  and  we  think  we  would  not  be  justified  in 
"  placing  such  a  limitation  upon  the  right  by  construc- 
"  tion.  The  practice  of  the  general  land  office  for  many 
**  years  appears  to  have  been  opposed  to  the  existence 
"  of  any  such  limitation.**  * 

And  in  another  case  between  the  same  parties  the 
same  court  reannounced  the  doctrine  as  follows:— 

"If  the  patents  were  offered  for  the  purpose  of  show- 
"  ing  that  they  were  older  than  the  patent  for  the  Ali- 
**  unde  claim,  then  the  proof  was  immaterial,  for  the 
**  reason,  that  the  plaintiff's  right  to  the  lode  in  con- 
"  troversy  did  not  depend  upon  the  age  of  his  patent, 
'^  but  upon  the  fact  that  the  apex  of  th^  lode  was  within 
**  the  surface  boundaries  of  the  Aliunde  location.*** 

As  we  have  heretofore  noted,  the  supreme  court  of 
the  United  States  has  fully  sanctioned  the  right  of  a 
junior  apex  proprietor  with  a  regular  valid  lode  loca- 
tion to  take  the  segment  of  the  vein  lying  between  his 
extended  end-line  planes  underneath  the  surface  of  the 
senior  claim.* 

'  Colorado  Cent.  Cons.  M.  Co.  v.  Turck,  50  Fed.  888,  895. 

•  Id.,  70  Fed.  294,  298. 

*  Del  Monte  M.  and  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  S.  55,  18  Sup. 
Ct  Sep.  895. 
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S  612.  Same — ^Prior  afirricnltnral  grants.  —Has  the 
proprietor  of  a  regular  valid  lode  location  the  right  to 
pursue  his  vein  in  depth,  outside  of  his  lateral  bounding 
planes,  into  and  underneath  the  surface  of  an  agri- 
cultural grant,  the  title  to  which  grant  passed  to  the 
grantee  prior  to  the  discovery  and  location  of  the  min- 
ing claim  inclosing  the  apexT  In  other  words,  is  the 
underground  segment  of  the  vein  underlying  such  agri- 
cultural surface,  the  apex  lying  without  it,  and  witiiin 
public  land,  reserved  by  the  law  out  of  the  agricultural 
patent,  although  at  the  time  of  the  issuance  of  such  pat- 
ent such  vein  had  not  been  discovered  or  located?  In 
fact,  we  suppose  a  case  where  the  existence  of  such 
vein  was  absolutely  unknown. 

The  question  has  never  been  determined  by  the  su- 
preme court  of  the  United  States.  It  has  been  answered 
in  the  negative  by  Judge  Sawyer,  late  circuit  judge  in 
the  ninth  circuit,  in  a  case  the  facts  of  which  were  as 
follows  :* — 

On  June  15,  1874,  one  Hammack  entered  at  the  local 
land  office,  and  paid  for,  a  tract  of  agricultural  land, 
and  received  a  certificate  of  purchase,  which  the  court 
very  properly  treated  as  the  equivalent  of  a  patent^ 
although  such  patent  did  not  in  fact  issue  until  Septem- 
ber 13, 1876.  On  July  18, 1876,  one  McKim  located  and 
acquired  the  right  to  a  gold  mining  claim  situated  on 
lands  adjacent  to  the  tract  embraced  in  Hammack 's 
entry.  McKim  subsequently  conveyed  to  the  South 
Spring  Hill  Mining  Company,  and  the  title  of  Ham- 
mack  passed  ultimately  to  the  Amador-Medean  Gold 
Mining  Company.  The  South  Spring  Hill  in  working 
its  lode  followed  it  on  its  downward  course  across  the 
vertical  plane  drawn  through  the  boundary  of  the  Ham- 

^  Amador-Medean  G.  M.  Co.  v.  South  Spring  Hill  G.  M.  Co.,  13  Saw. 
623,  36  Fed.  668. 
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mack  tract  Tlie  action  was  ejectment,  to  recover  the 
possession  of  that  portion  of  the  vein  lying  underneath 
the  surface  of  the  agricultural  patent.  The  patent  con- 
tained, after  the  granting  clause,  the  following:— 

*  *  And  also,  subject  to  the  rights  of  the  proprietor  of 
"  a  vein  or  lode,  to  extract  and  remove  his  ore  there- 
"  from  should  the  same  be  found  to  penetrate  or  inter- 
"  sect  the  premises  hereby  granted  as  provided  by 
'*  law.*' 

We  may  suggest  that  the  insertion  of  this  reservation 
is  of  no  particular  significance.  Independent  of  the 
question  of  its  proper  interpretation,  unless  the  law 
authorized  it,  it  could  neither  enlarge  or  abridge  the 
rights  conferred  by  the  patent. 

The  patentee's  right  to  follow  the  dip  of  his  vein 
exists  by  virtue  of  the  law,  whether  the  express  grant 
of  such  right  is  contained  in  the  patent  or  not ;  ^  and 
conversely,  if  this  right  is  reserved  by  the  law  out  of 
a  prior  grant,  it  is  immaterial  whether  any  clause  of 
exception  or  limitation  is  embodied  in  the  patent  It  is 
the  law,  and  not  the  instrument  of  conveyance,  which 
creates  the  reservation.  As  there  is  nothing  cabalistic 
in  the  phraseology  of  the  patent,  it  is  an  element  of  no 
moment,  except  in  so  far  as  it  has  a  tendency  to  exhibit 
the  rule  of  construction  applied  by  the  land  department 
to  the  law  it  is  called  upon  to  administer.  The  ques- 
tion under  consideration  is  to  be  solved  without  regard 
to  tibe  precise  language  embodied  in  patents. 

Upon  the  conceded  state  of  facts  above  outlined. 
Judge  Sawyer,  in  deciding  in  favor  of  the  agricultural 
proprietor,  said:— 

**  The  only  question  is,  whether,  under  the  Revised 
"  Statutes,  a  party  discovering  and  acquiring  title  by 
"  patent  from  the  United  States  to  a  mineral  gold- 

■  Doe  V.  Waterloo  M.  Co.,  54  Fed.  935,  941 ;  Montana  O.  P.  Co.  v.  Boston 
and  Montana  0.  and  C.  Go.  (Mont.),  70  Pae.  1114,  1124. 
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'  *  bearing  vein  or  lode,  having  its  apex  within  the  land 

*  *  purchased,  is  entitled  to  follow  the  vein  or  lode  down 
^'  on  its  dip,  across  the  boundaries  of  his  own  lands, 
**  into  the  agricultural  lands  of  an  adjoining  proprietor 
**  who  has  the  elder  title  t  In  my  judgment,  he  clearly 
"  has  not.  ...  By  the  entry  and  payment  of  Ham- 
**  mack,  there  being  no  known  mine  on  the  land,  the 
*'  entire  interest  to  the  center  of  the  earth  vested  in 
**  him,  and  there  was  nothing  left  in  the  United  States 
'*  for  a  subsequent  grant  to  other  parties  to  operate 
**  upon.    The  only  exceptions  in  the  patents  relate  to 

*  *  easements  and  other  prior  rights  already  vested  in 
'*  other  parties  before  the  date  of  the  entry,  as  was 
'*  held  in  the  case  of  P.  C.  Milling  and  Mining  Co.  v. 
**  Spargo.^  No  other  exceptions  are  authorized  by  the 
**  statute  to  be  inserted,  and  exceptions  not  so  author- 

*  *  ized,  if  inserted,  would  be  void.  Section  twenty-three 
"  hundred  and  twenty-two  of  the  Revised  Statutes,  re- 
**  lied  on  by  defendant,  does  not  authorize  any  such 
^ '  exception,  and  it  only  applies,  at  most,  to  public  lands 
*'  and  to  rights  acquired  to  such  lands  before  other 
"  parties  acquire  interests  therein.  It  certainly  does 
**  not  apply  to  agricultural  lands  disposed  of  years, 
**  perhaps  half  a  century,  before  by  the  government, 
**  and  before  any  easement  or  other  right  has  become 
**  vested  in  other  parties.  The  United  States  can  un- 
**  doubtedly  grant  easements  and  other  limited  rights 
^^  in  any  portion  of  the  public  lands,  and  subsequent 
**  purchasers  must  take  them  burdened  with  such  ease- 
'  *  ments  or  other  rights ;  but  when  it  has  once  disposed 
'*  of  its  entire  estate  in  the  lands  to  one  party,  it  can 
* '  afterwards  no  more  burden  it  with  other  rights  than 
**  any  ottier  proprietor  of  lands.  The  defendant  ac- 
**  quired  no  rights  in  the  premises  in  question  under 
**  tile  section  cited,  or  any  other  statute  of  the  United 
"  States  brought  to  the  notice  of  the  court,  as  against 

*  *  the  prior  grant  under  which  plaintiff  holds. ' '  * 

^  8  Saw.  645,  16  Fed.  348. 

'This  caae  was  appealed  to  the  supreme  court  of  the  United  States. 
When  it  came  on  for  argument,  the  attorney  for  the  South  Spring  Hill 
Co.,  plaintiff  in  error,  called  attention  to  the  fact  that  since  the  deeiaion 
in  the  circuit  court  the  control  of  both  corporations,  parties  to  the  suit, 
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With  all  deference  to  the  views  of  the  distinguished 
jurist,  we  think  that  his  opinion  begs  the  question. 

We  may  readily  concede  all  that  is  said  by  him  with 
reference  to  the  subject  of  easements.  We  have  followed 
his  views  in  this  behalf  in  a  preceding  section.*  But 
we  have  also  announced  the  view,  based  as  we  think 
upon  sound  reason,  that  the  nature  of  the  estate  in  the 
vein,  created  by  a  grant  of  the  dip  or  extralateral  right, 
is  something  more  than  a  mere  easement  It  is  a  title 
in  fee  as  to  the  vein  granted.^ 

If  the  segment  of  the  vein  underlying  the  Hammack 
tract  was  in  fact  granted  by  the  patent  or  by  the  certifi- 
cate of  purchase,  which  is  the  legal  equivalent  of  a 
patent^  it  must  be  conceded  that  the  subsequent  location 
of  the  apex  of  the  vein  would  not  confer  the  right  to 
enter  underneath  the  surface  of  the  agricultural  entry 
in  pursuit  of  the  vein  on  its  dip.  Whether  such  patent 
conveyed  such  underground  segment  is  to  be  determined, 
not  from  the  inspection  of  the  patent  alone,  but  from  a 
consideration  of  the  state  of  the  law  as  it  existed  when 
the  certificate  was  issued;  and  this  state  of  the  law  is 
not  to  be  determined  only  from  an  examination  of 
the  particular  statute  under  which  the  agricultural 
title  was  acquired,  but  from  a  fair  consideration  of  the 
entire  body  of  the  federal  laws  providing  for  the 
sale  and  disposal  of  the  public  lands — ^laws  which  are 
essentially  in  pari  materia.  A  statute  must  be  construed 
with  reference  to  the  whole  system  of  which  it  forms 
apart* 

had  eome  into  the  hands  of  the  same  persons.  Therefore,  without  con- 
sidering or  passing  npon  the  merits  of  the  case  in  any  respect,  the  ap- 
pellate tribunal  reversed  the  judgment,  and  remanded  the  case  for  further 
proceedings,  "in  conformity  to  law."  South  Spring  Hill  G.  M.  Co.  v. 
Amador-Medcan  O.  M.  Co.,  145  U.  S.  300, 12  Sup.  Ct.  Bep.  921. 

^AnU,  %  531. 

^Ante,  §  56^,  p.  948. 

•Sutherland  on  Statntoiy  Construction,  S  284. 
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*  *  Where  enactments  separately  made  are  read  in  pari 
materia,  they  are  treated  as  having  formed  in  the 
^'  minds  of  the  enacting  body  parts  of  a  connected 
**  whole,  though  considered  by  such  body  at  different 
'^  dates  and  under  distinct  and  varied  aspects  of  the 
''  common  subject  Such  a  principle  is  in  harmony 
^'  with  the  actual  practice  of  legislative  bodies,  and  is 
^'  essential  to  give  unity  to  the  laws,  and  connect  them 

*  *  in  a  symmetrical  system. ' '  * 

We  have  heretofore  said  that  the  act  of  1866  was 
in  effect  a  proclamation  severing  veins  and  lodes  from 
the  body  of  the  public  domain;  that  it  was  the  an- 
nouncement of  a  governmental  policy  whereby  ledges 
within  the  earth  were  to  be  considered  as  distinct  en- 
tities, and  to  be  dealt  with  as  such  in  administering  the 
public-land  system. 

That  this  act  was  but  a  crystallization  of  the  local 
rules  and  customs  existing  at  the  date  of  its  passage  has 
been  abundantly  established.^  In  construing  a  statute, 
aid  may  be  derived  from  attention  to  the  state  of  things 
as  it  appeared  to  the  legislature  when  the  statute  was 
enacted.* 

What  was  this  ' '  state  of  things ' '  existing  in  the  min- 
ing regions  when  congress  first  recognized  these  local 
rules  and  perpetuated  the  extralateral  or  dip  right  as 
it  was  enjoyed  under  themt  Judge  W.  H.  Beatty, 
speaking  for  the  supreme  court  of  the  state  of  Nevada, 
in  an  opinion  rendered  in  July,  1866,  sheds  some  light 
upon  the  subject:— 

*'  Whilst  we  depart  from  the  rules  of  the  common 

*  *  law  so  far  as  to  let  the  miner  follow  his  lode  of  quartz 
**  wheresoever  it  may  go,  even  though  it  runs  under 

*  Sutherland  on  Statutory  CoDBtruction,  S  288. 

•Ante,  %  56. 

<  United  States  v.  Union  Pae.  B.  B.,  91  U.  S.  72;  Piatt  v.  Union  Pac 
B.  B.,  99  U.  8.  48;  Smith  v.  Townsend,  148  U.  8.  490,  13  Sup.  Ct.  Bep. 
634;  Johnston  v.  Morria,  72  Fed.  890. 
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**  public  land  which  was  in  the  occupancy  of  another 
**  before  the  mine  was  located^  on  the  other  hand  the 
**  occupier  of  the  surface  is  equally  entitled  to  protection 
'^  in  the  use  of  that  surface,  if  a  miner  having  a  senior 
''  location  should,  in  course  of  time,  be  found  to  run 
"  under  his  improvements.  The  doctrine  of  the  com- 
**  mon  law,  that  he  who  has  a  right  to  the  surface  of  any 
**  portion  of  the  earth  has  also  the  right  to  all  beneath 
*^  it  and  above  that  surface,  has  but  a  limited  applica- 

*  ^  tion  to  the  rights  of  miners  and  others  using  the  public 
*^  lands  of  this  state.  Necessity  has  compelled  a  great 
**  modification  of  that  doctrine.  The  departure  from 
*^  those  old  and  established  doctrines  of  the  law  will, 
^'  doubtless,  lead  to  many  complication^.  To  adhere 
^'  to  common-law  rules  on  this  subject  is  simply  im- 
* '  possible.  To  attempt  to  carry  out  common-law  doc- 
' '  trines  on  this  point  would  either  give  all  the  houses  in 
**  Virginia  City  to  the  mining  corporations,  or  else  all 

*  *  the  most  valuable  mines  to  those  occupying  the  houses. 

*  *  The  well-established  custom  of  miners,  to  locate  veins 

*  *  of  mineral,  claiming  to  follow  them  with  all  their  dips, 

*  ^  spurs,  and  angles,  without  reference  to  the  occupancy 
*'  of  the  surface,  has  compelled  a  departure  from  the 

*  *  common-law  rules. ' '  ^ 

If  it  be  true,  ai^d  as  we  have  shown  in  the  preceding 
sections  the  courts  have  so  decided,  that  the  senior 
location  may  be  invaded  by  the  junior  apex  proprietor 
pursuing  his  vein  on  its  downward  course  outside  of  his 
lateral  boundaries,  why  should  not  the  same  rule  be 
applied  to  senior  agricultural  grants?  There  is  no  par- 
ticular magic  in  the  position  a  given  statute  occupies  in 
a  cognate  system. 

As  is  said  by  Mr.  Sutherland  in  his  work  on  statutory 

construction,*  it  is  to  be  inferred  that  a  code  of  statutes 
relating  to  one  subject  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent  and  harmo- 

iBulHon  M.  Co.  v.  CroBSus  O.  and  S.  M.  Co.,  2  Nov..  168,  178,  90  Anu 

«e.526. 

*  i  288,  and  eaaea  cited  in-  note  5. 
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nious  in  its  several  parts  and  provisions.  Title  thirty- 
two  of  the  Bevised  Statutes  of  the  United  States 
embraces  all  legislation  of  a  general  and  permanent 
character  on  the  subject  of  public  lands  which  was  in 
force  on  the  first  day  of  December,  1873.  It  is  subdi- 
vided into  chapters,  each  dealing  with  a  particular 
branch  of  the  system,  including  the  method  of  acquiring 
title  to  agricultural,  mineral,  townsite,  and  other  lands. 
Subsequent  legislation  on  the  same  subject  becomes  a 
part  and  parcel  of  the  system.  It  would  be  impossible 
to  administer  and  execute  these  public  land  laws  on  in- 
telligent or  synmietrical  lines  unless  the  entire  system 
is  considered,  and  each  part  is  construed  in  the  light  and 
according  to  the  spirit  and  intent  of  the  whole. 

In  comparing  the  federal  land  system  and  the  govern- 
mental theories  upon  which  it  is  based  with  those  of 
other  countries,  we  have  noted*  that,  unlike  the 
regalian  system  prevalent  in  England,  France,  Spain, 
and  Mexico,  a  grant  or  conveyance  by  the  United 
States  carries  all  the  minerals,  unless  reserved  ex- 
pressly or  by  implication  in  the  law  or  instrument 
purporting  to  pass  the  title.  The  doctrine  for  which 
we  are  now  contending  is  in  harmony  with  this 
rule.  We  simply  affirm  that  lodes  or  veins  having  their 
apices  outside  of  the  agricultural  grant  are,  to  the  extent 
that  such  lodes  or  veins  on  their  downward  course 
underlie  it,  reserved  by  law  out  of  such  grant  Nor  does 
this  doctrine  militate  against  the  well-established  rule 
of  law  that  the  patent  is  conclusive  evidence  of  the 
character  of  the  land.  The  land  covered  by  an  agri- 
cultural patent  is  conclusively  deemed  to  be  agricultural, 
but  this  does  not  necessarily  imply  that  a  lode  under  its 
surface,  apexing  outside  of  it,  cannot  be  reserved  with- 
out impeaching  the  patent  and  changing  the  legal  char- 
acter of  the  land.    The  two  classes  of  grants  may  exist 
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without  conflicting,  in  a  legal  sense.  As  a  matter  of 
course,  the  agricultural  grantee  may  insist  upon  the 
doctrine  of  lateral  and  subjacent  support,  as  this  is 
necessarily  involved  in  the  severance  of  the  title  to  the 
underlying  vein,  and  is  one  of  the  essential  concomitants 
of  the  extralateral  right. 

The  only  case  coming  under  our  observation,  other 
than  the  one  passed  upon  by  Judge  Sawyer  heretofore 
commented  on,  where  this  question  was  considered,  was 
that  of  Wedekind  v.  Bell,  decided  by  Judge  Talbot  at 
nisi  prius, — a  case  quite  fully  discussed  in  a  preceding 
section.^  The  judge  there  held  that  a  junior  locator, 
with  the  apex  of  the  vein  outside  of  the  prior  patented 
agricultural  land,  might  follow  it  underneath  such  land, 
declining  to  adopt  the  views  of  Judge  Sawyer  in  the 
Amador-Medean  case. 

g  613.  Same — Other  classes  of  grants. — ^It  does  not 
militate  against  the  doctrine  announced  in  the  pre- 
ceding section  to  admit  that  grants  of  all  classes,  the 
titles  to  which  became  vested  prior  to  the  passage  of  the 
act  of  1866,  form  exceptions  to  the  rule,  for  the  simple 
reason  that  according  to  the  state  of  the  law  theretofore 
existing  there  was  no  recognized  legislative  declaration 
authorizing  or  sanctioning  such  a  reservation.  In  the 
case  of  Mexican  grants,  we  will  concede  that  the  rule 
does  not  apply,  for  two  reasons:  The  titles  to  them 
originated  prior  to  the  enactment  of  any  congressional 
laws,  and  their  subsequent  conveyance  by  the  govern- 
ment to  the  confirmees  was  in  fulfillment  of  treaty  obli- 
gations. In  addition  to  this,  acts  of  congress  providing 
for  the  settlement  of  private  land  claims  are  special  in 
their  nature,  and  form  no  part  of  the  public  land  system. 
With  reference  to  railroad  grants  and  grants  for  edu- 

^Ante,  I  590. 
Lindley  on  M.— 70 
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cational  purposes,  the  state  of  the  law  at  the  time  the 
grants  take  effect,  as  to  particular  tracts,  will  control 
their  administration.^ 

It  may  be  said  that  this  doctrine  is  radical,  and  that 
its  application  will  cany  ns  beyond  the  limits  of  judicial 
conservatism.  This  is  of  no  moment  if  the  rule  be 
founded  in  logic  and  reason.  It  is  upheld  by  many  able 
and  earnest  men  in  the  active  walks  of  professional  lif ^ 
who  are  impressed  with  the  conviction  that  the  estab- 
lished  policy  of  the  federal  government,  traditional  and 
legislative,  on  the  subject  of  the  dip  or  extralateral  right 
has  released  us  from  the  thraldom  of  the  common  law. 

2  614.  Union  of  veins  on  the  dip.— The  last  clause  of 
section  twenty-three  hundred  and  thirty-six  of  the  Re- 
vised Statutes  provides  that  ^' where  two  or  more  veins 
**  unite,  the  oldest  or  prior  location  shall  take  the  vein 
**  below  the  point  of  union,  including  the  space  of  inter- 
**  section.''  This,  of  course,  refers  to  a  union  on  the 
dip.'  We  have  heretofore  fully  considered  the  subject 
of  cross-lodes  such  as  intersect  or  cross  on  the  strike — 
a  class  of  cases  provided  for  in  the  first  clause  of  the 
section  of  the  Revised  Statutes  referred  to.' 

The  law  defining  the  rights  of  the  parties  in  cases  of 
veins  uniting  on  the  downward  course  seems  to  be  clear 
and  unambiguous.  The  object  of  the  statute  was  to 
supplement  the  provisions  of  section  twenty-three  hun- 
dred and  twenty-two  and  to  prescribe  rules  under  which 
different  locations  by  different  proprietors  should  be 
held,  and  to  determine  the  rights  of  such  proprietors  in 
case  of  intersecting  veins.^  When  such  an  intersection 
is  established,  priority  of  location  governs.    The  senior 

>  Ante,  §§  141-159. 

•  Lee  V.  Stahl,  18  Colo.  174,  22  Pae.  436. 

•Ante,  II  657-560. 

«8tinchfleld  v.  OiUis,  107  CaL  84,  89,  40  Pae.  98. 
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title  takes  the  entire  united  vein  below  the  line  of  junc- 
tion.^ 

The  problem  is  so  simple  that  diagrams  are  hardly 
required  to  exhibit  the  practical  application  of  the  law. 
But  even  the  statement  of  plain  propositions  may  often 
be  emphasized  by  apt  illustration.  The  case  of  the 
Little  Josephine  Mining  Co.  v.  Fullerton,  considered 
by  the  circuit  court  of  appeals  for  the  eighth  circuit,* 
affords  us  such  an  excellent  opportunity  of  representing 
actual  conditions  to  which  the  law  has  been  applied 
that  we  consider  it  not  altogether  inappropriate  to 
illustrate  it 

Figure  101  shows,  approximately,  the  relative  posi- 
tion on  the  surface  of  the  three  locations  involved,  the 
veins  dipping  respec- 
tively in  the  direction 
of  the  arrows. 

Figure     102    is     a 
cross-section,     exhibit- 
ing fhe  junction  of 
veins  underneath  the 
surface. 

As  to  the  priori- 
ties, the  Slaughter* 
house  was  located  in 
1866  and  patented  in 
1871.  The  Fagan  was 
originally  located  in 
1876,  and  an  amended 
location  was  made  in  FroirBB  101. 

1887-    The  Little  Josephine's  rights  dated  from  1877. 
As  the  Slaughterhouse  and  Little  Josephine  were  both 

1  Champion  M.  Co.  v.  Cons.  Wyoming  M.  Co.,  75  Cal.  78,  16  Pac.  513; 
ConiL  Wyoming  M.  Co.  «.  Champion  M.  Co.,  63  Fed.  540;  Stinehfield  v. 
Gillifl,  96  CaL  33y  30  Pae.  839;  Little  Josephine  M.  Co.  «.  FuUerton, 
58  Fed.  521,  Boxanna  O.  M.  Co.  v.  Cone^  100  Fed.  168. 

*58  Fed.  521. 
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held  by  fhe  Little  Josephine  company,  the  court 
did  not  undertake  to  determine  the  priorities  between 
the  Fagan  and  the  Little  Josephine.  The  Slaughter- 
house, being  the  older  location,  took  the  entire  vein 


FiGUBE  102. 


below  the  junctions.  With  priorities  in  favor  of  the 
Fagan,  the  right  of  lateral  pursuit  of  the  Slaughter- 
house would  be  interrupted  at  the  point  of  junction. 
It  would  absolutely  cease  if  the  Slaughterhouse  vein 
did  not  cross  and  continue  below  the  line  of  junction. 
As  it  was,  the  extralateral  right  of  the  Fagan  was  lost 
at  this  point  or  line,  unless  it  demonstrated  that  the  vein 
passed  through  the  Slaughterhouse  and  continued  down-- 
ward  in  the  direction  of  the  dotted  lines.  This  fact 
was,  as  we  are  advised,  ultimately  established,  resulting^ 
in  giving  the  ore  through  the  space  of  intersection  from 
wall  to  wall  to  the  Little  Josephine  company,  and  to 
the  Fagan  the  right  of  way  through  the  space  of  lode 
intersection.^  These  diagrams  illustrate  the  rule  more 
forcibly  than  pages  of  descriptive  geology. 
The  embarrassment  surrounding  this  class  of  cases 

^866  charge  to  jorj  quoted  in  Butte  and  Boston  M.  Co.  v.  Boei6t^ 
Anonyme^  23  Mont.  177,  75  Am.  St  Bep.  005,  58  Pa&  111,  approved 
with  sHgfat  modification  by  the  supreme  court  of  Montana. 
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ariseB  from  the  difficulty  of  eBtablishing  the  facts.  If 
the  union  of  the  veins  occurs  at  a  point  underneath  the 
surface  of  neither  of  the  contending  parties,  there  are 
no  presumptions  indulged  in.  The  burden  of  proof 
would  naturally  rest  with  the  parly  having  the  affirma- 
tive of  the  issue. 

2  616.  Identity  and  continuity  of  veins  involved  in 
the  exercise  of  the  extralateral  right. — ^Whenever  the 
extralateral  right  of  an  apex  proprietor  is  challenged, 
he  is  called  upon  to  establish, — 

(1)  The  existence  of  an  apex  within  his  boundaries, 
to  the  extent  necessary  to  cover  the  disputed  segment  of 
the  vein ; 

(2)  The  identity  and  continuity  of  the  vein  from  its 
top,  or  apex,  within  his  own  boundaries  to  the  point  in 
dispute. 

As  to  the  length  of  apex  required  to  be  shown,  it  is 
not  necessary  that  it  should  be  physically  demonstrated 
that  the  vein  passes  through  both,  or  even  either,  of 
the  end-lines,  so  long  as  it  appears  that  the  course  of  the 
vein  through  the  location  is  not  such  as  prevents  the 
exercise  of  the  extralateral  right.  It  will  be  sufficient  if 
apex  is  shown  to  the  extent  that  is  necessary  to  cover  the 
underground  portion  of  the  vein  in  dispute  within  the 
end-line  bounding  planes.  If  a  lode  proprietor  with  a 
location  fifteen  hundred  feet  long  follows  the  vein  on 
its  dip  underneath  the  surface  of  a  parallel  location 
seven  hundred  and  fifty  feet  in  length,  apex  need  only 
be  shown  to  the  extent  of  the  seven  hundred  and 
fifty  feet,  or  to  the  extent  that  the  claims  parallel  each 
pther.^ 

Where  a.  vein  passes  through  an  end-line  of  a  daim 
and  extends  for  a  considerable  distance  in  a  general 

^Hymsn  «.  Wheeler,  29  FecL  847. 
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direction  parallel  to  the  side-lines  of  the  location,  there 
being  no  evidence  to  show  that  the  vein  departs  through 
a  side-line,  the  presumption  will  be  indulged  that  the 
vein  continues  regularly  on  its  course.* 

Where  a  vein  was  shown  to  abruptly  terminate  against 
a  ** crossing,*'  near  the  west  end  of  tiie  claim,  but  from 
the  crossing  easterly  pursued  a  uniform  course  for  a 
considerable  distance  practically  parallel  to  the  side- 
lines to  a  point  within  one  hundred  feet  of  the  east  end- 
line,  it  was  said  that  the  presumption  was,  that  the  vein 
crossed  the  east  end-line.^ 

While  an  apex  proprietor  pursuing  his  vein  on  its  dip 
underneath  adjoining  lands  is  called  upon  to  overcome 
certain  legal  presumptions  flowing  from  surface  owner- 
ship,^ so  far  as  the  conditions  within  his  own  boundaries 
are  concerned  he  is  entitled  to  such  presumptions  of  fact 
as  rationally  flow  from  other  facts  satisfactorily  estab- 
lished. 

The  supreme  court  of  Colorado  has  gone  so  far  as  to 
announce  that  when  one  has  discovered  a  lode  upon 
the  unappropriated  public  domain  and  has  within  the 

*  Argonaut  Cons.  M.  Co.  v.  Turner,  23  Colo.  400,  58  Am.  Bt  Bep.  245, 
48  Pae.  685,  died  in  Catron  v.  Old,  28  Colo.  433,  58  Am.  St.  Bep.  256, 
48  Pac  687.  See  Waterloo  v.  Doe,  82  Fed.  45,  55;  Wakeman  v.  Norton^ 
24  Colo.  192,  49  Pac  283. 

•Carson  dtj  O.  and  S.  M.  Co.  v.  North  Star  M.  Co.,  73  Fed.  597, 
affirmed  on  appeal,  83  Fed.  658. 

•Leadville  M.  Co.  v.  Fitigerald,  4  Morr.  Min.  Bep.  880,  Fed.  Caau 
No.  8158;  Iron  8.  M.  Co.  v.  CampbeU,  17  Colo.  267,  29  Pac  513;  Cheea- 
man  i;.  Sfareeve,  37  Fed.  36;  Cheesman  v.  Hart,  42  Fed.  98;  Jones  v, 
Prospeet  Mt  T.  Co.,  21  Ner.  839,  31  Pac  642;  Bell  v.  Bkillieom,  6 
N.  Hex.  399,  28  Pac  768;  Wakeman  v.  Norton,  24  Colo.  192,  49  Pac  283; 
Lincoln  Lucky  and  Lee  M.  Co.  v.  Hendry,  9  N.  Mez.  149,  50  Pac  830; 
Parrot  8.  and  C.  Co.  v.  Heinze,  25  Mont.  139,  87  Am.  8t.  Bep.  386, 
64  Pac  327;  Maloney  v.  King,  25  Mont  188,  64  Pac  351;  Calhoun  O.  M. 
Co.  «.  Ajaz  G.  M.  Co.,  27  Colo.  1,  88  Am.  8t  Bep.  17,  59  Pac  607; 
State  9.  Diatriet  Court,  25  Mont.  572,  65  Pac  1020;  St.  LouU  M.  and 
M.  Co.  «.  Montana  M.  Co.,  113  Fed.  900;  Empire  State-Idaho  M.  and  D. 
Co.  «.  Bunker  HiU  and  SuUiTan  M.  Co.,  114  Fed.  417. 
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proper  tiiney  and  in  good  faith,  performed  all  of  the 
subsequent  acts  essential  to  a  valid  location  as  provided 
by  law,  he  is  entitled  to  the  presumption  that  his  lode 
extends  throughout  the  full  length  of  the  claim,^  it  hav- 
ing been  established  that  the  apex  existed  within  the 
location,  and  its  course  shown  to  a  slight  extent^ 

Many  patents  are  issued  which  include  a  description 
of  the  lode  line  as  surveyed,  with  reference  to  which  the 
side-lines  are  constructed,  and  it  is  quite  common  for 
the  official  plat  to  show  this  line.  Strictly  speaking,  in 
the  nature  of  things,  this  is  but  the  representation  of 
the  hypothetical  course  of  the  lode. 

It  is  not  for  the  government  to  show  that  the  lode 
proceeds  in  a  straight  line.  It  must  be  presumed  that 
such  is  its  course  and  that  it  occupies  a  position  in  the 
center  of  the  diagram  filed,  unless  evidence  be  sub- 
mitted showing  a  different  direction.* 

*  *  The  court  cannot  presume  that  the  land  department 
'^  determined  the  course  of  the  lode.  The  marMng  of  an 
' '  ideal  Une  across  the  survey  and  diagram  did  not  have 
^'  the  effect  of  putting  a  lode  into  the  ground  if  there 
**  was  no  vein  there.'*  * 

One  whose  territory  is  invaded  has  a  right  to  show 
the  actual  course  of  the  lode,  independently  of  the  lode- 
line  established  by  the  surveyor.  The  course  of  a  vein 
through  a  location  is  not  the  subject  of  adverse  claim," 
and  outside  claimants  are  not  concluded,  in  this  respect 
at  least,  by  the  issuance  of  the  patent.^ 

In  following  his  vein  downward  the  apex  proprietor 

*  Armstrong  v.  Lower,  6  Colo.  393,  899. 

'Id.,  on  rehearing,  6  Colo.  581,  586;  Wakeman  v.  Norton,  24  Colo.  192, 
49  Pae.  283,  286. 

*  BimetalHc  M.  Co.,  15  U  D.  309. 

*  Cons.  Wyoming  G.  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  640,  552. 
*Beik  V.  Niekerson,  29  L.  D.  662. 

*See,  alsoi  Stevens  ft  L^ter  v.  William^  1  HcCraiy,  480,  Fed.  Cas. 
No.  13,413. 
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must  keep  within  it  He  cannot  crosscut  nndemeath 
another's  surface  to  reach  the  vein.^ 

The  legal  identity  or  continuity  of  a  vein  on  its 
downward  course,  as  well  as  on  its  longitudinal 
course  underneath  the  surface  of  adjoining  lands, 
presents  at  times  the  most  serious  questions  encountered 
in  the  administration  of  the  mining  law.  It  is  impos- 
sible to  prescribe  any  definite  rule  as  to  what  degree  of 
continuity  or  identity  in  a  legal  sense  the  miner  must 
establish  when  he  invades  property  adjoining  the  loca- 
tion containing  the  apex  of  the  vein.  Each  case  pre- 
sents its  own  peculiar  features.  Reports  of  adjudicated 
cases  rarely  present  general  discussions  of  this  feature 
of  the  mining  law,  nor  are  the  facts  usually  stated  with 
such  detail  as  to  enable  the  practitioner  to  utilize  the 
case  as  a  precedent  The  infinite  variety  of  structural 
conditions  encountered  in  the  practical  operation  of 
mines  renders  it  highly  improbable  that  a  case  in  one 
locality  can  be  safely  relied  upon  as  a  precedent  in  a 
case  arising  in  another  place.  The  best  that  can  be  done 
in  discussing  this  branch  of  the  law  is  to  present  such 
cases  as  seem  to  clearly  enunciate  principles  which  may 
be  considered  of  general  application. 

Of  all  the  decisions  of  the  courts  which  deal  with  the 
subject  under  consideration,  that  rendered  by  the  su- 
preme court  of  Montana  in  Butte  and  Boston  Mining 
Company  v.  Societe  Anonyme  des  Mines  de  Lexington, 
speaking  through  Justice  Hunt,^  is  the  most  instructive 
and  valuable.  We  may  select  with  advantage  from  the 
opinion  of  the  court  such  expression  of  its  views  as  seem 
to  us  of  practical  utility,  commending  the  entire  opinion 
as  an  exceedingly  able  one,  and  one  reflecting  much  light 
on  a  difficult  subject    Said  the  court: — 

>8t.  LoqUi  M.  and  M.  Ck>.  v.  Montana  M.  Co.,  118  Fed.  900. 
•23  Mont  177,  75  Am.  8t  Bep.  505,  58  Pac  111. 
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"The  right  of  an  apex  proprietor  to  pursue  a  veiu 
passing  from  his  side-lines  is  dependent  upon  whether 
or  not  as  a  fact  the  part  or  mineral  body  of  vein  mat- 
ter whidi  lies  outside  of  the  perpendicular  of  ihe 
side-lines  of  his  surface  claim  is  so  preserved  in  its 
identity  with  the  lode  inside  that  it  is  part  of  the 
same  vein,  the  apex  of  which  belongs  to  the  surface 
owner.  .  .  • 

"On  principle  the  identity  of  the  apex  of  a  vein  with 
its  spurs  or  extensions  must  be  the  crucial  test 
by  which  are  to  be  fixed  the  propietary  rights  to  that 
vein  and  the  mineral  therein.  .  .  . 
"The  pursuit  of  the  vein  on  its  dip  being,  then, 
the  right  to  be  guarded,  the  identity  of  Ihe  vein 
pursu^  must  be  proven  to  make  the  right  avail- 
ing where  it  is  contended  the  vein,  after  passing 
beyond  the  vertical  planes  drawn  through  the 
side-lines  of  the  surface  boundaries  of  the  loca- 
tion in  which  rests  the  apex,  penetrates  soil  the 
surface  of  which  is  embraced  within  another  location. 
Identity  must  always  exist.  Were  there  any  depart- 
ure  from  this  rule  tiie  miner  might  secure  the  benefit 
of  more  than  he  discovered,  which  was  never  con- 
templated by  the  law.  Identity  in  mineral  deposit 
should  have  no  significance  not  usual  to  identity  of 
many  other  material  things.  It  means  the  same  thing 
or  the  same  vein.  It  may  be  said  to  include  a  vein 
that  is  incessant.  But  a  vein  that  is  incessant  or 
identical  in  its  parts  is  not  necessarily  a  vein  which  is 
continuous  in  the  sense  that  the  continuity  or  union  of 
its  parts  is  absolute  and  uninterrupted.  In  otiier 
words,  though  a  continuity  of  vein  does  not  preclude 
identity  of  vein,  yet  identity  does  not  necessarily  in- 
clude continuity  in  the  exact  sense  just  referred  to. 
*Law  of  continuity,' — says  Webster's  dictionary — 
*the  principle  that  nothing  passes  from  one  state  to 
'another  without  passing  through  all  the  intermediate 
*  states. '  Speaking  exactly  by  ttiis  definition,  it  would 
often  be  very  diflScult,  if  not  impossible,  for  the  chal- 
lenged proprietor  of  a  mineral  vein  to  convince  a  jury 
of  the  continuity  of  the  vein  from  one  part  to  another, 
for  there  might  not  be  continuity  by  actual  contact  of 
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the  parts  or  contiguity  which  the  precise  word  may 
literally  mean  must  exist  Were  such  a  rule  inex- 
orable a  failure  of  proof  would  not  infrequently  be 
brought  about  by  the  inability  of  the  miner  to  prove 
contmuity  without  transmission  through  intermediate 
states.  The  miner,  therefore,  might  fall  short  of  that 
exact  measure  of  evidence  required  to  establish  a  con- 
tinuity of  vein  which  excludes  interruption  between 
one  and  another  part  of  the  identical  vein,  and,  judged 
by  too  closely  interpreted  significations  the  contin- 
uity would  be  lost ;  yet  if  he  prove  the  identity  of  his 
vein  by  some  incessant  feature,  in  our  judgment,  the 
right  to  pursue  the  lode  on  its  dip  is  his,  and  there 
should  but  remain  the  necessity  of  going  to  the  sur- 
face limits  to  accurately  adjudicate  tiie  lines  defining 
the  right  to  the  vein  so  identified.  •  .  . 
^'In  this  discussion,  however,  we  do  not  mean  to  ex- 
clude the  need  of  continuity  sufficient  to  preserve 
identity.  The  application  of  the  rule  of  identity  of 
vein  should  always  be  made  so  as  to  require  the  miner 
to  trace  his  lode  continuously  if  he  depart  beyond  his 
extended  side-lines.  ..." 

The  court  ^quotes  with  approval  the  charge  of  Judge 
Hallett  in  Iron  Silver  Mining  Company  v.  Cheesman, 
upheld  by  the  supreme  court  of  the  United  States,^  and 
the  following  from  the  opinion  of  the  latter  court  in  that 
case: — 

^ '  Certainly  the  lode  or  vein  must  be  continuous  in  the 
'  sense  that  it  can  be  traced  through  the  surrounding 

*  rocks,  though  slight  interruption  of  the  mineral-bear- 

*  ing  rock  would  not  be  alone  sufficient  to  destroy  the 

*  identity  of  the  vein.    Nor  would  a  short  partial  clo- 
'  sure  of  the  fissure  have  that  effect  if  a  little  farther  on 

*  it  occurred  again  witii  mineral-bearing  rock  within 
*it'' 

The  supreme  court  of  Montana  then  continues : — 

*  *  The  true  sense  in  which  there  must  be  a  continuity 
**  of  vein  is  therefore  a  qualified  one  and  not  an  un- 

^  116  U.  8.  629,  6  Sop.  Ct  Bep.  4SI. 
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"  qualified  exact  one,  irrespective  or  independent  of 
"  physical  conditions  found  in  mining.  It  may  be  said 
"  as  a  paraphrase  of  the  decision  cited,  that  identity  is 
"  essential  and  the  vein  must  be  continuous,  but  its  con- 
"  tinuity  may  be  interrupted,  even  to  a  closure  of  the 
"  fissure  without  destruction  of  the  identity,  provided 
"  the  extent  of  the  interruptions  or  closure  does  not 
"  prevent  the  tracing  of  the  lode  or  vein  through  the 
"  fissure  to  be  identical  in  its  parts  as  a  geological  fact " 

Identity  may,  of  course,  be  proved  by  continuous  de- 
velopment, although  this  is  not  always  practicable.  It 
may  be  deduced  from  observed  facts  in  different  por- 
tions of  the  mine.  The  incessant  features  of  a  given 
vein  as  exposed  in  underground  works  may  ordinarily 
be  presumed  to  continue  throughout  undeveloped  sec- 
tions, within  reasonable  limits,  unless  there  is  something 
in  the  exposed  conditions  which  negatives  such  pre- 
sumption. In  regular  fissure  veins,  in  the  absence  of 
faulting,  there  is  but  little  room  for  speculation  on  the 
subject  of  identity.  All  veins  have  their  individualizing 
characteristics,  and  when 
these  are  shown  to  be  per- 
sistent by  actual  develop- 
ment their  recurrence  in 
undeveloped  sections  may 
within  reasonable  limita- 
tions be  inferred  or  estab- 
lished by  correlation. 

A  few  illustrations  may 
be  suggestive  in  connection 
with  the  discussion  of  the 
question  of  identity  and 
continuity. 

If   a   vein   "splits,**   or 
' '  forks,  * '  either  on  its  strike, 
as  shown  on  figure  103,  or  on  its  upward  conrse,  as  shown 
on  figure  104,  the  forks  beyond  or  above  the  points  of 


FlQUBE  103 


FlGDSB  104. 
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union  may  form  distinct  apicee,  subject  to  separate  loca- 
tion, and  thns  constitute  separate  veins  in  the  eyes  of 
the  law. 

If  the  forHng  is  downward,  as  shown  on  figure  105, 

there  is  but  one  controlling  apex  for  all  the  branches, 

and,  according  to  our  view, 

the  whole  must  be  regarded 

as  a  single  lode. 

In  connection  with  a 
large  complex  lode,  such  aa 
shown  on  figures  6,  7,  8, 
and  9  (on  page  511),  it  is 

_  ^ ._  sometimes  difficult  to  deter- 

FiauBE  105.  ,    ,,  ... 

mine  whether  or  not  the  va- 
rious points  of  outcrop  taken  together  constitute  a  single 
apex,  and  whether  included  masses  of  barren  rock  con- 
stitute "horses"  belonging  to  one  vein,  or  country  rock 
in  place  separating  distinct  vein  apices. 

Most  veins  have  small  spurs  and  offshoots.  Just 
where  to  draw  the  line  or  make  the  distinction  between 
"spurs"  and  separate  branch  veins  in  a  legal  sense  is  a 
matter  difficult  to  determine.  Certainly  no  inexorable 
rule  can  be  prescribed  in  advance  of  some  authoritative 
decision  on  the  subject,  and  we  are  aware  of  none. 

In  the  tracing  of  a  vein  there  are  two  important  ele- 
ments— the  continuity  of  vein  matter  and  the  contdnuity 
of  wall  boundaries. 

"With  either  of  these  things  well  established,  very 
"  slight  evidence  may  be  accepted  as  to  the  existence  of 
"  the  other."  ^  A  vein  to  be  followed  must  be  continu- 
ous only  in  the  sense  that  it  can  be  traced  by  the  miner 
through  the  surrounding  rocks.'  Continuous  ore  is 
doubtless  the  best  evidence,  but  it  is  not  essential.  Many 
veins  carry  only  small  "shoots"  of  ore,  and  the  inter- 

*  Iron  B.  M.  Co.  t>.  Cheamjui,  llfl  U.  8.  SaO,  SS6,  6  Sap.  CL  Svp.  481. 

*  CbeMOUUi  «.  Shreeve,  40  Fed.  787. 
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Tening  spaces  are  represented  only  by  a  continnoas  fis- 
sare  with  or  without  gangne  and  gouge  material. 

"A  vein  is  by  no  means  always  a  straight  line,  or  of 
"  uniform  dip,  or  thickness,  or  richness  of  mineral  mat- 
"  ter,  '^hronghout  its  course.  The  cleft,  or  fissure,  in 
"  which  a  vein  is  found  may  be  narrowed  or  widened 
"  in  its  course,  and  even  closed  for  a  few  feet  and  then 
*'  found  further  on,  and  the  mineral  deposit  may  be 
"  diminished  or  totally  sus- 
"  pended  for  a  short  dis- 
"  tanee ;  but  if  found  again 
"  in  the  same  course,  with 
"  the  same  mineral,  within 
"  that  distance,  its  identity  ^iouhe  106. 

*'  may  be  presumed."  * 

But,  as  pointed  ont  by 
the  snpreme  conrt  df  Mon- 
tana in  the  case  heretofore 
referred  to,'  identity  is  not 
necessarily  destroyed  by  in- 
trusive dikes,  faults,  or 
casual  displacements.'  Cer-  Fiqube  107. 

tainly  in  the  case  shown  on 
figure    106    the    intruding 
dike  does  not  destroy  vein 
identity,  althongh  it  inter-  j 
mpts   its   continuity  in  a  | 
physical  sense.  | 

So  in  the  case  illustrated  : 
on  fignre  107,  representing 
a  very  conmoon  occurrence, 
— viz.,  a  "normal  fault," — the  fault  fissure  having 
been  formed  after  the  vein,  the  hanging-wall  of  the 

■Iron  8.  H.  Co.  v.  CheeaauD,  116  U.  8.  529,  6  Sap.  Ct  Bep.  481. 

■  Bntt«  and  Boston  M.  Co,  v.  Soclfitfi  AnoaTine  des  Hlnea  de  Lexington, 
SS  Mont.  177,  75  Am.  St.  Bep.  iSOG,  68  Pae.  111. 

■  Sterou  A  Laitar  v.  WiUimmi,  1  Mon.  Min.  Bep.  657. 


FlOUBB  108. 
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fault  plane  has  slipped  or  has  been  thrown  downward 
relatively  to  the  foot-wall,  and  has  carried  with  it  a  part 
of  the  vein  J  or  a  "reversed  fault,"  as  reprwented  on 
figure  108,  where  the  hanging-wall  of  the  fault  plane 
has  been  thrust  upward  relatively  to  the  foot-wall ;  or  a 
fault  wiUi  horizontal  displacement,  a  "lateral  heave," 
as  shown  in  plan  on  figure  109. 


J^ 


PlGUBE  109.  FlQUBB  110. 

While  it  is  at  times  difficult  to  establish  the  identity 
of  the  dislocated  parts,  yet  it  is  oft^n  easily  determined. 
For  example,  a  portion  of  the  vein  material  may  be 
*'  dragged"  along  the  fault  fissure,  as  illustrated  on  fig- 
ure 110,  and  furnish  a  continuous  ore  tracing.  Again  the 
foot-  and  hanging-walls  of  the  vein  may  be  of  different 
material,  as  shown  on  fignre  111,  thus  furnishing  a 


FlQUKE   111.  FlGUBE   112. 

definite  indication  of  the  faoli;  or  there  may  be  com- 
plex structure  of  the  vein  at  the  point  of  faulting,  as 
shown  on  figure  112,  so  as  to  identify  the  part  thrown ; 
or  there  may  be  changes  of  formation  near  at  band  and 
disclosed  in  the  workings,  as  shown  on  fignre  113,  far- 
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nisMDg  the  information  for  the  reconstmction  of  the 
section. 

In  all  of  these  illoBtrated  cases  the  continuity  may  be 
said  to  have  been  Intermpted,  bnt  the  identity  of  the 
part  separated  by  faulting 
is  easily  established. 

Occurrences  of  the  char- 
acter illustrated  on  the 
foregoing  figures  seem  to 
follow  certain  rules  recog- 
nized not  only  in  treatises 
on  dynamic  geology  but  by 
the  practical  miner,  who 
finds  but  little  difficulty  in  Fiquke  113. 

ascertaining  the  position  of 

the  faulted  part  of  hia  vein.  But  there  are  other  condi- 
tions encountered  which  are  much  more  complex,  pre- 
senting complications  which  follow  no  definite  rule, 
where  it  is  more  difficult  to  determine  the  vexed  ques- 
tion of  identity. 

We  may  select  as  an  illustration  of  complexities  in 
vein  structure  without  faulting  the  case  of  Pennsyl- 
vania Consolidated  Mining  Company  v.  Grass  Valley 
Exploration  Company,  tried  before  and  decided  by 
Judge  Morrow  in  the  circuit  court  of  the  United  States, 
ninth  circuit,  northern  district  of  California.' 

The  Pennsylvania  company  owned  the  Pennsylvania 
quartz  mine,  part  of  which  is  shown  on  figure  114, 
within  which  it  claimed  the  apex  of  the  Pennsylvania 
vein,  to  the  extent  at  least  as  shown  by  the  red  line  on  the 
figure.  On  its  downward  course  the  vein  passed  under- 
neatli  the  surface  of  the  patented  agricultural  land  and 
townsite  lots,  held  under  a  junior  title  by  the  Grass 
Valley  Exploration  Company.  That  company  also 
owned  the  W.  T.  0.  D.  mine  and  numerous  other  min- 

'  117  Fed.  50B. 
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ing  claims,  which,  with  their  agricnltaral  and  townsite 
holdings,  practically  surrounded  the  Pennsylvania 
quartz  mine.  The  Qrass  Valley  Exploration  Company, 
by  means  of  underground  works  extending  from  the 
W.  Y.  0.  D.  shaft,  reached  ore  bodies  underneath  the 
Pennsylvania  shaft,  and  the  works  of  the  two  companies 


PlGTJBB   114. 

came  together.  Suits  were  brought  by  both  parties  to 
determine  the  ownership  of  the  ore  bodies  underneath 
the  agricultural  and  townsite  lands.  The  burden  of 
proving  apex  and  identity  and  the  conditions  essential 
to  the  establishment  of  an  eztralateral  right  rested  with 
the  Pennsylvania  company.* 

Judge  Morrow  describes  and  analyzes  &e  physical 
conditions  at  considerable  length,  and  his  opinion  is 
comprehensively  illustrated  with  diagrams.  As  hereto- 
fore observed,  figure  114  shows  the  Pennsylvania  loca- 
tion to  the  extent  necessary  for  present  purposes.    The 
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red  line  indicates  the  vein-apex  as  claimed  by  the  Penn- 
sylvania, crossing  the  north  end-line  and  extending 
southerly  as  far  as  developed.  The  Pennsylvania  end- 
lines  aie  parallel.  The  vein  is  a  gold-bearing  qnartz 
vein  in  grano-diorite,  dipping  about  thir^  degrees  to 
the  west. 


FiGcrsE  115. 
Figure  115  illustrates  the  contention  of  the  Grass 
Valley  company  to  the  effect  that  the  above  claimed 
apex  does  not  represent  a  single  vein,  but  is  composed  of 
a  series  of  apices  of  intersecting  veins,  colored  green 
and  orange  on  the  diagram ;  that  these  apices  prolonged 


PiauBE  116. 


would  cross  the  side-lines  of  the  location  and  convey  no 
extralateral  right  to  the  ore  bodies  in  dispute.  This 
contention  is  specially  illustrated  on  figure  116. 

The  court,  in  speaking  of  the  intersections  claimed  by 
the  Grass  Valley  company,  says: — 

LlndlaronM.— n 


§615     OBSTACLES   INTEBBUPTINO    EXTBALATEBAL   BIGHT.      1122 

^^In  my  judgment,  the  evidence  demonstrated  nothing 
<  ^  more  than  a  main  vein  with  projected  seams  or  spurs 
'  ^  at  these  points.  These  seams  or  spurs  were  not  traced 
**  for  any  distance,  and  were  not  found  crossing  any 
"  side-line  of  the  Pennsylvania  claim.  Whatever  these 
*^  seams  or  spurs  may  be  called,  or  to  whatever  extent 
**  they  may  have  been  found,  they  did  not  destroy  the 

*  *  continuity  of  the  main  vein.  *  * 

The  court  then  found  that  the  apex  was,  as  claimed 
by  the  Pennsylvania  company,  continuous  **  lengthwise 
'  *  of  the  claim  to  the  extent  and  in  the  direction  neces- 
'^  sary  to  embrace  within  extended  end-line  planes  the 

*  *  vein  or  lode  in  controversy. ' ' 

**The  remaining  question  is,  Has  this  vein  or  lode 
**  such  a  continuity  or  persistence  in  its  dip  or  down- 

*  *  ward  course  as  to  include  the  ore  deposit  in  dispute. '  * 

The  position  of  the  **ore  deposit  in  dispute**  is  indi- 
cated by  the  network  of  underground  workings  to  the 
west  of  the  Pennsylvania  location,  as  shown  on  figure 
114. 

The  vein  is  comparatively  simple  at  the  surface,  and 
so  extends  downward  three  hundred  or  four  hundred 

feet  on  the  incline.  Thence  downward 
it  becomes  more  complex,  consisting  in 
certain  sections  of  west-  and  east-dip- 
ping branches,  as  claimed  by  the  Penn- 
sylvania company,  or  of  a  series  of 
independent  veins,  as  claimed  by  the 
Orass  Valley  company.  It  was  at  these 
-ci  ^        -« 1  ^     points  of  complication  that  the  asserted 

contmuity  of  the  Pennsylvama  vein 
was  most  strongly  disputed. 

These  complications,  as  described  by  the  Pennsyl- 
vania company's  witnesses,  consisted  in  a  stepping 
down  of  the  vein  from  an  overlapping  to  an  underlap- 
ping  west-dip  fissure  through  a  system  of  subordinate 
east-dip  fissures,  as  illustrated  on  figure  117. 
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This  is  a  vertical  cross-section  of  one  of  the  compli- 
cations— west  being  from  the  right  to  the  left  aide  of 
the  figure. 

The  conrt  cites  the  testimony  of  one  of  the  witnesses 
describing  this  section  as  follows:  "If  we  follow  the 
"  main  fissure  downward  on  its  westerly  dip,  we  find 
"  it  flattening,  weakening,  and  pinching  out;  but  before 
"  pinching  there  fall  from  it  a  series  of  east-dip  fissures 
*'  which  connect  below  with  an  under  lapping  west-dip 
"  fissure.  This  nnderlap  flattens,  weakens,  and  pinches 
**  out  on  its  upward  course,  but  on  its  downward  course 


"  it  strengthens  and  becomes  a  strong  ore-bearing  vein. 
"...  The  channel  ...  is  simply  complicated  by  this 
"  network  of  fissures.  Its  continuity  ...  is  not  dis- 
"  tnrbed." 

The  most  important  of  these  complications  is  shown 
in  the  so-called  Horseshoe-winze  section  (figure  118). 

Here  some  of  the  east  "dippers"  have  been  stoped  for 
ore.  In  the  complications  elsewhere  the  "stepping 
"  down"  is  through  six  or  eight  feet,  but  in  the  Horse- 
shoe section  it  is  through  fifty  feet  or  more  of  trans- 
versely fissured  ground. 
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Figure  119,  taken  from  one  of  the  exhibits,  gives  a 
more  complete  vertical  cross-section  of  the  vein. 

The  Grass  Valley  Company  contended  that  there  is 
no  continuity  of  tiie  Pennsylvania  vein  through  the 
above  complications;  that  these  east-dip  fissures  inter- 
sect the  west-dip  fissures,  and,  extending  in  their  own 
directions,  constitute  independent  transverse  veins,  as 
illustrated  on  figure  120. 


FiGUBB   119.  FiGUKE   120. 

The  theory  was  advanced  that  the  country  rock  was 
divided  into  rhombohedral  blocks  by  means  of  a  subdi- 
visional  joint-plane  system,  and  that  distinct  veins  were 
formed  upon  the  various  faces  of  the  rhombohedrons. 
As  to  this  rhombohedral  theory,  the  court  was  of  the 
opinion  that  it  might  account  for  some  of  the  irregular- 
ities in  the  course  of  the  vein  shown  in  the  underground 
workings.  For  the  purpose  of  illustration,  let  us  as- 
sume the  subdivision  of  the  earth's  crust  by  means  of 
a  rhombohedral  joint-plane  system  and  add  to  it  the 
assumption  that  there  must  be  a  great  break  or  line  of 
fissuring  across  the  country  to  form  an  important  vein. 
If  the  direction  of  the  deep-seated  forces  were  such  as  to 
produce  the  great  fissure  continuously  along  the  line  of 
one  of  these  joint-planes  we  might  have  ultimately  a 
fairly  straight-line  fissure  vein.  But  if  strains  were 
such  as  to  give  the  great  break  a  general  course  not  so 
conforming,  as  on  figure  121,  there  would  doubtless 
occur  a  line  of  fissuring  such  as  A-B,  partly  following 
joint  planes,  partly  cutting  across  the  rhombohedral 
blocks.   Let  there  be  a  subsequent  filling  of  the  opening 
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by  a  mineral  stream  coarsing  throagh  it  In  such  case 
what  constitutes  the  veint  Certainly  not  an  original 
joint-plane,  but  the  filling  of  the  main  break  from  A  to  B. 


it 


Figure  121. 

The  court  found,  however,  that  "the  continuation  of 
the  east-dipping  fissures  has  not  been  satisfactorily 
established  at  any  point  where  the  two  veins  come 
together";  also,  that  the  above  theory  is  not  in  con- 
flict with  the  claim  of  continuity  of  the  Pennsylvania 
vein  through  the  complications. 

By  a  circuitous  route  the  vein  was  followed  continu- 
ously downward  on  a  westerly  dip  from  the  apex  to  the 
lowest  level  without  the  intervention  of  any  complica- 
tion. Both  to  the  north  and  to  the  south  of  the 
Horseshoe  winze  the  vein  was  so  traced  from  the  seven- 
hundred-foot  level  to  the  bottom  level. — i.  e.  from  a  level 
above  the  Horseshoe  coinplication  to  a  level  below  it 
The  court  considers  that  the  bearings  of  these  facts 
were  not  overcome  by  evidence  of  complications  else- 
where, and  says:  **To  my  mind,  the  most  conclusive 
fact  establishing  the  continuity  of  the  Pennsylvania 
vein  is  this  fact, — ^that  the  vein  can  be  followed  as  a 
dominant  persistent  vein  from  the  surface  through 
continuous  stopes  down  to  the  lower  workings  of  the 
**  mine." 

In  the  northwesterly  portion  of  the  mine,  there  is  a 
marked  divergence  of  the  strike  of  the  vein  in  depth 
from  the  course  of  the  apex.  The  Grass  Valley  com- 
pany urged  this  as  an  objection  to  the  claim  of  identity 
and  continuity.    But  the  court  says:  "This  fact  would 
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'^  be  of  some  importance  if  the  vein  was  an  ideal  one, 
"  maintaimng  a  uniform  strike  and  dip  throughout  its 
^^  entire  course.    But  it  is  not  an  ideal  vein,  and  there 

''  are  very  few  such  to  be  found This  twisting  or 

''  turning  of  the  vein  is  accounted  for  .  .  .  by  the  fold- 
*  *  ing  of  the  rock  under  pressure  and  contraction.  .  .  . 
**  This  objection  to  the  Pennsylvania  vein  is,  in  my 
**  judgment,  without  any  force.  .  .  .  '* 

Finally:  **It  follows  from  these  considerations  that  I 
**  am  of  the  opinion  that  the  Pennsylvania  company  has 
^ '  established  its  right  to  all  the  ore  bodies  and  sections 
**  of  the  mine  in  dispute.*^ 

The  distinction  between  the  character  of  complica- 
tions existing  in  the  Pennsylvania  case  and  the  occur- 
rence of  faulting  and  normal  displacements  previously 
illustrated  is  manifest  The  difficulties  of  determining 
identity  increase  as  complexities  are  multiplied,  and 
necessarily  each  case  must  be  determined  upon  a  con- 
sideration of  the  peculiar  facts  therein  developed. 

SpeaMng  of  the  difficulties  surrounding  this  class  of 
cases,  Judge  Hawley  has  pertinently  said : — 

''In  all  controversies  concerning  the  identity  of  ore 
<<  bodies  found  on  different  levels  at  various  depths 
''  beneath  the  surface  there  is  Always  room  for  a  wide 
''  divergence  of  opinion  among  men  of  equal  credit  and 
^'  experience  as  miners.  The  absolute  truth  is  often 
'^  difficult  to  ascertain,  except  in  cases  where  conneo- 
''  tions  are  made  between  tiie  different  bodies  of  ore 
''  found  on  different  levels.  •  •  •  A  wide  latitude  is  al- 
''  ways  permissible  for  the  purpose  of  ascertaining  tibe 
*'  reasoning  upon  which  the  conclusions  of  witnesses  are 
''  based  as  well  as  their  general  knowledge  of  ihe 
**  ground,  their  experience  and  observations,  and  their 
qualifications  as  practical  miners  or  experts  derived 
from  years  of  experience  in  the  particular  district 
'*  where  the  ore  bodies  in  question  are  found.  ^'  ^ 

^  Jnttiee  M.  Co.  «•  Barclay,  82  Fed.  554,  556,  citing  Overman  8.  M.  Go. 
«.  Corcoran,  15  Ner.  153;  Book  v.  Justice  M.  Co.,  58  Fed.  106,  111; 
Cons.  Wyoming  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540,  544. 
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Abticlb  VI.     Conveyances  Affecting  the   Extba- 

LATEBAIi  BlOHT. 


1610.  Introdnetorj, 

S617.  ConT^TEsce  of  the  loeation 
eontaiziiiig  the  apex  of 
the  vein  conveyB  the  ex- 
tralateral  right, 

1 618.  Extent  of  extralateral  right 
paasiiig  by  eonTeyanee  of 
part  of  the  location. 


i  618a.  Effect  on  extralateral  right 
where  owner  of  the  loca- 
tion  conveys  the  adjoining 
ground  into  which  the 
▼ein  penetrates  on  its 
downward  eonrse. 


§  616.  Introdnctory.— It  is  not  our  purpose  to  enter 
into  a  general  discussion  of  the  operative  force  of  or- 
dinary conveyances  of  land.  We  may  accept  without 
comment  or  elaboration  the  familiar  rule  of  the  com- 
mon law  stated  by  Blackstone,  that  when  one  conveys 
land  that  term  'includes  not  only  the  surface  of  the 
"  earth  but  everything  under  it  or  over  it  And  there- 
''  fore  if  a  man  grants  all  his  lands  he  grants  all  his 
^^  mines  of  metal  and  other  fossils,  his  woods,  his  waters, 
^'  and  his  houses,  as  well  as  his  fields  and  meadows. 
"  From  the  operation  of  conveyances  of  this  nature  by 
**  individuals,  the  minerals  of  gold  and  silver  are  not 
^*  reserved,  unless  by  express  terms.  They  pass  with 
'^  the  transfer  of  the  soil  in  which  they  are  contained." 

But  if  we  except  royal  mines  in  crown  grants,  which 
under  the  regalian  doctrine  were  always  reserved,^  there 
was  no  implied  reservation  at  common  law  attaching  to 
land  grants.  Nor  was  there  anything  in  the  system  of 
land  laws,  except  perhaps  under  the  local  customs  in 
Derbyshire,^  resembling  the  extralateral  right  granted 
to  lode  locators  under  the  federal  laws.  While,  as  we 
have  heretofore  observed,*  the  grant  of  the  extralateral 
right  sanctioned  by  these  laws  is  analogous  to  a  common- 


^Ante,  I  8. 


'Ante,  9  9,  p.  14. 


8  568. 
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law  severance  and  not  in  contravention  of  snch  law,  it 
is  quite  manifest  that  the  conditions  and  governmental 
policy  in  dealing  with  public  lands  in  the  United  States 
or  in  such  states  and  territories  as  are  subject  to  the 
federal  mining  laws,  so  far  as  the  mining  industry  is 
concerned^  are  quite  different  from  the  conditions  and 
policy  existing  in  England. 

So  in  interpreting  a  conveyance  of  a  tract  of  land 
situated  in  the  precious-metal-bearing  states  and  terri- 
tories elements  are  to  be  considered  which  did  not  exist 
at  common  law.  The  courts  in  construing  deeds  and 
instruments  purporting  to  deal  with  lands  which  were 
originally  public  lands  are  called  upon  to  consider  the 
nature  and  character  of  the  property  involved,  the  muni- 
ments of  title  imder  which  they  are  held,  and  all  parts 
of  the  cognate  system  of  federal  legislation  dealing  with 
the  primary  disposal  of  the  soil. 

As  was  aptly  said  by  Chief  Justice  Beatty,  now  chief 
justice  of  California,  but  then  sitting  on  the  supreme 
bench  of  the  state  of  Nevada : — 

' '  The  doctrine  of  the  common  law,  that  he  who  has  a 
right  to  the  surface  of  any  portion  of  the  earth  has 
also  the  right  to  all  beneath  and  above  that  surface, 
has  but  a  limited  application  to  the  rights  of  miners 
and  others  using  the  public  lands  of  this  state.  Ne- 
cessity has  compelled  a  great  modification  of  that 
doctrine — ^to  adhere  to  the  conmion-law  rules  on  this 
subject  is  simply  impossible.  To  attempt  to  carry 
out  common-law  doctrines  on  this  point  would  either 
give  all  the  houses  in  Virginia  [City]  to  the  mining 
corporations  or  else  all  the  most  valuable  mines  to 
those  occupying  the  houses.  The  well-established  cus- 
tom of  miners  to  locate  veins  of  mineral,  claiming  to 
follow  them  with  all  their  dips,  spurs,  and  angles, 
without  reference  to  the  occupancy  of  the  sur- 
face, has  compelled  a  departure  from  common-law 
rules.*'* 

^Bnliion  M.  Co.  v.  Cntma  M.  Co.,  2  Ner.  687,  096. 
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So  in  interpretmg  conveyances  of  property  situated 
in  the  precions-metal-bearing  states  ^ '  the  langaage  nsed 
'^  is  to  be  constmed  with  reference  to  the  peculiar  prop- 
"  erty  about  which  the  parties  were  contracting.'^  ^ 

It  is  our  purpose  to  briefly  analyze  and  illustrate  the 
cases  to  which  these  rules  have  been  applied,  and  note 
their  practical  application  to  a  variety  of  conditions 
arising  out  of  conveyances  affecting  the  extralateral 
right 

g  617.  Oonveyance  of  the  location  containing  the 
apex  of  the  vein  conveys  the  extralateral  right. — ^Under 
the  existing  mining  laws  a  locator  acquires  a  tract  of 
ground  the  boundaries  of  which  are  marked  upon  the 
surface.  If  within  the  tract  so  marked  there  is  dis- 
covered a  vein  the  apex  of  which  passes  through  two 
parallel  lines  or  through  one  end-line  and  a  side-line,  or 
in  any  manner  so  as  to  convey  an  extralateral  right  ac- 
cording to  the  principles  heretofore  discussed,  the 
locator  becomes  the  owner  of  all  such  surface,  and  of  all 
veins  which  have  their  tops,  or  apices,  therein  through- 
out their  entire  depth  between  the  extended  end-line 
planes  of  the  location,  although  such  veins  on  their 
downward  course  pass  out  of  and  beyond  vertical  planes 
drawn  through  the  side-lines.  The  ownership  of  the 
outside  parts  of  these  veins  flows  by  virtue  of  the  stat- 
ute from  the  ownership  of  the  surface  embracing  the 
apex.  It  would  flow  from  the  patent  when  issued  under 
the  statute,  regardless  of  any  express  grant  thereof.^ 

The  outside  parts  of  the  vein  are  just  as  much  a  part 
of  the  location  as  if  entirely  within  its  surface  lines.' 

As  the  statute  is  a  muniment  of  the  title,  by  which  the 

imchmond  M.  Co.  «.  Knreka  M.  Co.,  103  U.  8.  839,  846;  Montana  M. 
Co.  V.  St.  Louis  M.  and  M.  Co.,  102  Fed.  430,  432. 

•Doe  V.  Waterloo  M.  Co.,  54  Ped.  935,  941;  Montana  O.  P.  Co.  v. 
Boston  and  Montana  Cons.  C.  and  S.  Co.  (Mont.),  70  Pac  1114,  1124. 

<  Tyler  M.  Co.  v.  Last  Chance  M.  Co.,  90  Ped.  15,  21. 
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extent  of  the  grant  is  to  be  measured,  a  conveyance  of 
the  location,  either  by  name  or  by  description  of  its  sur- 
face boundaries,  would  necessarily  carry  with  it  such 
portions  of  the  vein  as  in  contemplation  of  the  law 
formed  a  part  of  the  location,  without  the  necessity 
of  maMng  a  specific  grant  of  the  extralateral  right 
In  the  early  period  of  mining  in  the  west,  at  a 
time  when  no  serious  significance  attached  to  sur- 
face boundaries,  when  the  vein  was  the  principal 
thing  sought  and  obtained  by  location,  and  the  sur- 
face was  a  mere  incident,  it  was  customary  to  in- 
sert in  a  conveyance  of  a  mining  claim,  after  the 
habendum  clause,  the  phrase  '^together  with  all  the 
**  dips,  spurs,  angles,  and  variations,''  or  language  of 
similar  import,  which  custom  is  still  followed  in  certain 
states  and  territories.  Such  a  clause  is  superfluous  and 
would  not  tend  to  strengthen  a  conveyance  describing 
the  location  by  name  or  by  metes  and  bounds.  A  con- 
veyance of  the  latter  class  would  suffice  to  pass  every- 
thing which  xmder  the  law  pertained  to  the  location. 
This  by  reason  of  the  nature  and  character  of  the  prop- 
erty which  is  the  subject  of  the  transaction.  No  such 
effect  could  be  given  to  such  a  conveyance  at  common 
law,  simply  for  the  reason  that  no  such  kind  of  property 
was  recognized  by  that  law. 

An  illustration  of  the  application  of  this  rule  is  found 
in  the  case  of  Eureka  Consolidated  Mining  Company 
i;.  Richmond  Mining  Company,^  the  facts  of  which  are 
illustrated  on  figure  54  (page  962). 

In  that  case  a  controversy  arose  between  the  Eureka 
company,  owning  the  Champion,  At  Last,  Margaret,  and 
other  claims,  and  the  Richmond  company,  owning  the 
Richmond,  Tip  Top,  and  Look  Out,  over  their  respect- 
ive rights  on  the  vein, — ^the  ai)ex  of  which  in  its  course 
was  found  to  traverse  the  claims  of  both  companies.   A 

U  Saw.  302,  Fed.  Ca«.  No.  4548. 


it 
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oompromise  agreement  was  entered  into  whereby  a  line 
was  established  between  them  (the  hatched  line  X-W  on 
figure  54,  and  reaching  the  northwest  comer  of  the  Nug- 
get). 

The  Bichmond  company  conveyed  to  the  Eureka  com- 
pany everything  on  the  southeasterly  side  of  the  line 
and  all  its  title  ''in  and  to  all  ores,  precious  metals, 

veins,  lodes,  ledges,  deposits,  spurs,  and  angles  on,  in, 

or  under  said  land  or  mining  ground  or  any  part 
"  thereof."  The  Eureka  company  conveyed  to  the 
Bichmond  everything  on  the  northwesterly  side  of  the 
line,  the  conveyance  containing  a  similar  clause. 

Subsequently  a  dispute  arose  as  to  the  ownership  of 
the  Pott's  Chamber,  an  extensive  ore  body  found  to  be 
on  the  vein  outcropping  in  the  claims  of  both  parties, 
which  was  not  intersected  by  the  vertical  plane  drawn 
through  the  compromise  line.  The  Bichmond  company 
contended  for  the  common-law  rule  of  construction, 
which  would  limit  the  operation  of  the  conveyance  to 
such  ores  as  were  found  underneath  the  surface  of  the 
Eureka  claims,  southeast  of  the  compromise  line,  ter- 
minating at  X,  and  that  the  court  could  not  extend  the 
line  W-X  in  the  direction  of  C,  for  the  purpose  of  tak- 
ing in  any  part  of  the  Pott's  Chamber.  The  Eureka 
company  contended  that  the  dividing  line,  having  been 
established  crossing  the  lode  at  the  surface,  considering 
the  nature  and  character  of  the  property,  the  convey- 
ance carried  the  extralateral  right,  and  that  the  com- 
promise line  should  be  extended  indefinitely  in  the  di- 
rection of  the  dip. 

In  upholding  the  latter  contention,  Judge  Field,  sit- 
ting as  circuit  justice  with  Judges  Sawyer  and  Hillyer, 
said: — 

''The  line  thus  designated  (the  compromise  line),  ex- 
''  tended  in  a  direct  line  along  the  dip  of  the  lode  would 
' '  cut  the  Pott's  Chamber  and  give  the  ground  in  dispute 


§  618     CONVEYANCES    AFFECTINO   EXTBALATEBAL   BIGHT.      1132 

to  the  plaintiflf.  That  it  must  be  so  extended  necessa- 
rily follows  from  the  character  of  some  of  the  claims 
it  divides.  As  the  Richmond  and  the  Champion  were 
vein  or  lode  claims,  a  line  dividing  them  must  be  ex- 
tended along  the  dip  of  the  vein  or  lode^  so  far  as 
that  goes,  or  it  will  not  constitute  a  boundary  between 
them.  All  lines  dividing  claims  upon  veins  or  lodes 
necessarily  divide  all  that  the  location  carries  and 
would  not  serve  as  a  boundary  between  them  if  such 
were  not  the  case. ' '  ^ 

This  received  the  approval  of  the  supreme  court  of 
the  United  States.*  This  case  has  been  followed  in  sev- 
eral later  ones  involving  analogous  questions,  to  be  con- 
sidered in  succeeding  sections. 

g  618.  Extent  of  extralateral  right  passing  by  con- 
veyance of  part  of  the  location. — ^It  frequently  happens 
that  mining  claims  are  divided  and  conveyances  made 
of  a  part  of  the  location.  This  class  of  instruments  is 
quite  often,  if  not  usually,  the  result  of  compromises 
arising  out  of  adverse  claims  to  conflicting  surface  loca- 
tions. The  Eureka-Bichmond  case  discussed  in  the  pre- 
ceding section  belongs  to  this  class. 

In  the  case  of  Montana  Mining  Company  v.  St  Louis 
Mining  Company,*  the  conveyance  in  question  was  exe- 
cuted under  a  state  of  facts  which  are  illustrated  on 
figure  122.  The  St.  Louis  company  owned  the  St  Louis,- 
the  prior  claim.  The  Nine  Hour  was  owned  by  the 
Montana  company.  The  St  Louis  company  applied  for 
a  patent,  and  included  a  part  of  the  Nine  Hour  surface, 
resulting  in  an  adverse  suit  This  was  compromised, 
the  Montana  company  withdrawing  its  adverse,  and  the 
St.  Louis  company  agreeing  to  convey  after  patent  the 
thirty-foot  strip  A-B-C-E.    After  patent  issued  the  St 

>  Eureka  M.  Ck>.  v.  Bichmond  M.  Co.,  4  Saw.  302,  Fed.  Gas.  No.  4548. 
•Bichmond  M.  Co.  v.  Eureka  M.  Co.,  103  U.  &  839. 
s  102  Fed.  430. 
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Louis  company  refused  to  convey.  A  suit  for  specific 
performance  was  brought,  resulting  in  a  decree  direct- 
ing the  execution  of  the  conveyance.* 


it 


(i 


FiGUBE   122. 


The  conveyance  as  executed  to  the  Montana  company 
described  the  thirty-foot  strip  by  metes  and  bounds, 
'^  together  with  all  the  mineral  therein  contained,  to- 
gether with  all  the  dips,  spurs,  and  angles,  and  also 
all  the  metals,  ores,  gold  and  silver-bearing  quartz 
^'  rock  and  earth  therein.'' 

Subsequently  a  controversy  arose  over  certain  ore 
bodies  found  underneath  the  surface  of  the  thirty-foot 
strip,  the  St  Louis  company  contending  that  they  be- 

'  Montana  M.  Ck).  v.  St.  Louis  M.  and  M.  Co.,  20  Mont.  394,  51  Pac.  824, 
S.  C.  on  writ  of  error,  St.  Lonis  M.  and  M.  Co.  i;.  Montana  M«  Co., 
171  U.  8.  650,  19  Sup.  Ct.  Bep.  61. 
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longed  to  a  vein  (the  secondary,  or  Drum  Lummon 
vein,  shown  on  figure  122)  having  its  apex  within  the 
St.  Louis  claim.  The  Montana  company  claimed  that 
the  ore  bodies  passed  to  it  under  its  deed  to  the  thirty- 
foot  strip.  The  circuit  court  of  appeals  sustained  the 
contention  of  the  St  Louis  company,  basing  its  con- 
clusions on  the  following  grounds : — 

*'In  interpreting  the  conveyance  in  question,  regard 
must  be  had  not  only  to  its  terms,  but  to  the  subjects 
matter  involved  and  the  surrounding  circumstances. 

*  The  language  used  is  to  be  construed  with  reference 
'  to  the  peculiar  property  about  which  the  parties  were 

*  contracting.'  Richmond  M.  Co.  v.  Eureka  M.  Co., 
103  U.  S.  846.  ...  If  the  adverse  action  which  was 
brought  by  the  owners  of  the  Nine  Hour  claim  had 
gone  to  trial,  and  had  resulted  in  a  judgment  fully 
sustaining  their  contention,  the  result  would  have 
been  to  f^  a  surface  line  of  division  between  the  two 
claims  without  affecting  rights  to  ores  beneath  the  sur- 
face otherwise  than  as  they  are  controlled  by  the 
mining  laws  of  the  United  States.  The  owners  of  the 
St.  Louis  claim  would  still  have  retained  the  right  to 
follow  their  vein  extralaterally  on  its  dip  beneath  the 
surface  of  the  strip  of  land  which  was  tiie  subject  of 
the  conveyance.  •  •  •  It  is  not  to  be  supposed  that  the 
owners  of  the  Si  Louis  claim  intended  by  the  com- 
promise contract  not  only  to  surrender  the  whole  of 
their  contention  concerning  the  true  location  of  the 
boundary  line,  but  also  to  divest  their  claim  of  its 
extralateral  rights, — ^rights  that  had  not  been  in  liti- 
gation, and  had  not  been  assailed  by  the  owners  of  the 
adjoining  claim.  To  manifest  such  an  intention,  the 
terms  of  the  contract  and  of  the  conveyance  would, 
under  the  circumstances,  need  to  be  clear  and  ex- 
plicit The  use  of  the  words  'together  with  all  the 
'minerals  therein  contained'  is  not  sufficient"  ^ 

The  question  under  present  discussion  was  given  full 
consideration  by  the  supreme  court  of  Montana  in  the 

>  Montana  M.  Co.  v.  Bt.  Louia  M.  and  M.  Co.,  102  Fed.  430,  43Z,  &  a 
on  erosfl'Writ  of  error,  104  Fed.  664. 
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case  of  Montana  Ore  Purchasing  Co.  v.  Boston  and 
Montana  Cons.  C.  and  S.  Co.,^  the  facts  of  which  may  be 
best  explained  by  the  nse  of  diagrams. 

Figure  123  represents  the  Johnstown  lode  claim  as 
patented,  containing  a  series  of  veins  substantially  as 
there  shown.  By  the  application  of  the  rules  discussed 
in  the  preceding  articles,  there  is  no  difficulty  in  ascer- 
taining the  extent  of  the  extralateral  right  in  each  of  the 


i 


R 


FiGUBE   123. 

veins  flowing  from  the  patent.  There  can  be  no  question 
but  that  the  patentee  could  grant  any  part  of  the  claim 
or  of  its  extralateral  right  on  any  of  the  veins.  Parties 
contracting  with  reference  to  this  class  of  property 
may  fix  such  boxmdaries  as  they  choose,  and  if  they  do 
so  explicitly  the  courts  are  relieved  from  embarrass- 
ment.   It  \f3  only  where  they  fail  to  expressly  define  the 


•  (Mont.),  70  Pac.  117. 
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extent  of  the  grant  that  the  courts  are  compelled  to 
ascertain  what  the  parties  intended  to  convey  by  refer- 
ence to  the  surrounding  circumstances  and  the  nature 
and  character  of  the  property  which  is  the  subject  of  the 
transaction. 

In  the  case  under  consideration,  the  parties  failed 
to  make  such  explicit  definition  of  the  extent  of  the 
grant.  After  the  issuance  of  the  patent  to  the  Johns* 
town,  the  patentee  executed  a  deed  conveying  the  surface 
A-B-C-D-E-F,  which  surface  may  be  called  the  '*con- 
*  *  veyed  portion. ' '  This  subsequently  passed  by  mesne 
conveyances  to  the  Montana  Ore  Purchasing  Company 
under  a  deed  which  described  it  by  metes  and  bounds, 
omitting  all  reference  to  metals,  ores,  quartz-bearing 
rock,  etc.,  frequently  found  in  such  conveyances. 

This  company  also  owned  the  Rarus,  a  senior  location 
coincident  with  the  conveyed  portion  of  the  Johnstown, 
to  the  extent  shown  on  figure  123.  The  patent,  how- 
ever, having  been  issued  to  the  Johnstown,  the  junior 
claim  covering  the  area  in  conflict  apparently  without 
protest,  the  Barus  as  a  separate  claim  lost  its  identity 
so  far  as  the  conflict  was  concerned.  The  questions  at 
issue,  therefore,  were  considered  without  regard  to  any 
right  under  the  Barus  title.  The  Boston  and  Montana 
company  owned  the  unconveyed  portion  of  the  Johns- 
town, also  a  part  of  the  Pennsylvania  lying  to  the 
south  of  the  Johnstown.  The  controversy  involved 
the  ownership  of  the  ore  bodies  underneath  this 
portion  of  the  Pennsylvania,  the  Montana  Ore 
Purchasing  Company  claiming  apex  rights  origi- 
nating within  the  conveyed  portion  of  the  Johns- 
town. The  case  involved  the  position  and  course  of 
the  Pennsylvania  veins,  the  identity  of  the  veins,  an 
alleged  union  in  depth,  and  the  usual  complications  of 
a  structural  character.  The  findings  of  fact  fas  to  these 
issues  supported  the  contention  of  the  Montana  Ore 
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Pnrchasmg  Company.  The  remaining  question  was  as 
to  the  extralateral  right  pertaining  to  that  company  hy 
virtue  of  its  ownership  of  the  feonveyed  portion  of  the 
Johnstown*  It  was  contended  by  that  company  that  its 
extralateral  right  shonld  be  defined  by  the  two  planes, — 
one  through  the  east  end-line  of  the  Johnstown  claim, 
A-F-G,  the  other  through  the  west  end-line  of  the  part 
conveyed,  C-D-R.  The  trial  court  fixed  the  limit  toward 
the  east  by  passing  planes  through  the  points  where  the 
veins  depart  from  the  conveyed  portion — e.  g.  H-I  and 
J-K,  parallel  to  the  east  end-line  of  the  Johnstown. 
Toward  the  west  the  limit  was  fixed  by  a  plane  passing 
in  the  direction  of  the  line  C-B  until  it  meets  the  plane 
of  the  west  end-line  of  the  Johnstown  produced,  and 
thence  in  the  direction  of  that  line  extended.  These 
planes  had  been  previously  adopted  by  Judge  De 
Haven,  sitting  as  circuit  judge,  on  an  injunction  appli- 
cation in  previous  litigation  .between  the  same  parties.^ 
The  supreme  court  of  Montana,  however,  directed  a 
modification  of  the  decree  of  the  trial  court,  declining 
to  accept  Judge  De  Haven's  views.  It  directed  that 
the  decree  should  be  modified  so  as  to  fix  the  west  end- 
planes  in  the  direction  of  the  line  L-0  (figure  123) 
parallel  to  the  west  end-line  of  the  Johnstown  at  the 
points  where  the  different  veins  pass  through  the  line 
OD,  the  west  boundary  of  the  conveyed  premises,  leav- 
ing the  east  end-line  planes  fixed  by  the  trial  court 
undisturbed.^ 

^  Bogton  and  Montana  C.  and  S.  M,  Co.  v.  Montana  O.  P.  Ck).,  89  Fed. 
520. 

*  In  the  eaae  of  Butte  and  Boston  M.  Co.  v,  Soci^t^  Anonyme  des  Mines 
de  Lexington,  23  Mont.  177,  58  Pac.  Ill,  the  supreme  court  of  Montana 
bad  before  it  an  instruetion  of  the  court  which  followed  Judge 
PeHaren's  opinion,  above  noted,  defining  the  extralateral  right  boundary 
hf  a  yertieal  plane  drawn  through  the  conveyed  boundary,  regardless  of 
tbe  course  of  the  original  end-line  planes.  This  question,  however,  was 
not  urged  before  the  supreme  court,  and  it?  opinion  does  not  refer  to  it  in 
way  other  than  by  a  mere  recital  of  the  instruction, 
lindley  on  M.— 72 


§618      CONVEYANCES    AFFECTING    EXTBALATEBAL    BIGHT.      1138 

In  the  course  of  its  opinion  the  conrt  in  dealing  with 
this  class  of  conveyances  expressed  its  views  as  fol- 
lows : — 

**  In  determining  the  effect  of  these  conveyances, 
regard  must  be  had  not  only  to  the  terms  employed 
in  them  and  the  surrounding  circumstances,  but  also 
to  the  character  of  the  property  granted.  An  ordi- 
nary conveyance  of  agricultural  land  or  of  town  lots 
describes  the  subject  of  the  grant  merely  by  metes 
and  boimds,  as  so  much  of  the  earth's  surface.  Yet, 
without  specific  mention,  the  grant  includes  the  right 
of  support  from  lands  adjacent  thereto,  as  well  as 
everything  above  and  beneath  the  surface,  unless,  by 
apposite  words  contained  in  it,  some  reservation  is 
made.  These  rights,  conveyed  without  specific  de- 
scription, are  not  mere  incidents,  but  are  substantive 
parts  of  that  which  is  described  to  the  extent  that 
without  them  the  subject  of  the  grant  is  not  suscepti- 
ble of  its  appropriate  use  and  enjoyment;  in  otiier 
words,  the  rights  conveyed  extend  far  beyond  the 
specific  words  of  description  contained  in  the  deed. 
Now,  a  patent  from  the  United  States  to  a  quartz 
claim  conveys  everything  which  is  granted  by  an  ordi- 
nary conveyance  between  private  parties,  and  in 
many  cases  much  more.  If  the  conditions  of  the  law 
have  been  observed,  it  conveys,  in  addition  to  what  is 
found  beneath  the  surface  described  therein,  all  the 
veins,  to  their  utmost  depths,  the  tops,  or  apices,  of 
which  are  found  within  the  surface  granted,  though 
they  so  far  depart  from  the  perpendicular  in  their 
descent  into  the  earth  as  to  extend  outside  of  the 
vertical  side-lines  of  such  surface.  As,  in  a  convey- 
ance of  agricultural  lands  or  town  lots,  everything 
is  presumed  to  be  granted  which  is  necessary  to  the 
enjoyment  of  the  species  of  property,  without  specific 
description,  so  by  a  deed  to  a  quartz  claim,  or  a 
definite  portion  thereof,  as  such,  everything  necessary 
to  the  proper  and  full  enjoyment  of  that  species  of 
property  will  be  presumed  to  have  been  conveyed, 
unless  there  be  employed  specific  words  showing  the 
intention  of  the  grantor  to  make  some  reservation. 
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Extralateral  rights  are  not  a  mere  incident  or  appnr- 
tenance,  but  a  substantial  part  of  the  property  itself 
which  is  the  subject  of  the  grant.  They  are  not  sus- 
ceptible of  a  more  definite  description  than  that 
contained  in  the  statute,  which  the  patent  follows, 
because  the  conditions  beneath  the  surface  cannot  be 
ascertained  prior  to  the  issuance  of  patent;  but  we 
apprehend  that  they  would  pass  from  the  government 
to  the  grantee  under  a  patent  to  a  quartz  claim,  as 
such,  by  virtue  of  the  provisions  of  the  statute,  even 
though  the  patent  contained  no  express  reference  to 
them  whatever. '  ^  ^ 

The  case  of  Stinchfield  v.  Gillis,*  cited  by  Judge  De 
Haven  in  his  opinion  above  referred  to,  and  commented 
on  by  the  supreme  court  of  Montana  in  the  case  between 
the  Montana  Ore  Purchasing  Company  and  Boston  and 
Montana  Company,  is  worthy  of  a  short  analysis,  as  in- 
volving some  of  the  elements  under  discussion. 

The  facts  may  be  illustrated  by  figure  124,  a  longi- 
tudinal section,  the  vertical  bounding  plane  between 
the  Carrington  and  the  Pine  Tree  being  represented  by 
the  dotted  line  B.  The  other  details  shown  on  the  figure 
are  self-explanatory.  The  facts,  so  far  as  they  presentiy 
concern  us,  were  briefly  as  follows : — 

One  Carrington  was  originally  in  possession  of  a 
certain  mining  claim,  consisting  of  a  tract  of  land  about 
seven  hundred  and  fifty  feet  in  length  by  about  four 
hundred  and  fifty  feet  in  width.  After  leaving  the  sec- 
tion of  the  country  where  this  property  was  situatedj 
he  transferred  the  same  to  defendant  Gillis.  However, 
no  valid  location  as  required  by  the  laws  of  the  United 
States  had  ever  been  made. 

On  January  17, 1886,  Gillis,  by  bargain  and  sale  deed, 
conveyed  to  plaintiff  Stinchfield  a  portion  of  this  claim, 

^Montana  O.  P.  Co.  v.  Boston  and  Montana  Cons.  C.  and  S.  M.  Co. 
(Mont.),  70  Pac.  1124. 
*  96  CaL  33,  30  Pac.  839;  107  Cal.  84,  40  Pac  98. 
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being  a  strip  of  land  one  hundred  and  seventy-one  feet 
in  width  on  the  eastern  side  thereof. 

The  strip  thns  conveyed  became  known  as  the  Pine 
Tree  mine,  and  contained  two  veins,  the  Pine  Tree  vein 
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Figure  124. 


(which  may  be  omitted  from  consideration  here),  dip- 
ping to  the  east,  and  the  West  vein,  dipping  to  the  west 
On  the  remainder  of  the  Carrington  claim  there  were 
three  systems  of  veins,  all  dipping  to  tiie  east,  known 
respectively  as  the  Carrington  vein,  the  Criss  vein,  and 
the  Eice  vein.  The  Rice  vein  was  composed  of  three 
small  veins  running  parallel  and  in  close  proximity. 
Neither  the  Carrington  nor  Criss  veins  are  shown  on 
the  diagram,  as  they  are  not  necessary  to  a  proper 
understanding  of  the  case.  The  controversy  arose  over 
the  ore  bodies  found  at  the  intersection  of  the  West  vein 
with  the  Rice  vein. 

The  veins  in  both  claims  run  on  a  northwesterly  and 
southeasterly  direction,  with  the  exception  of  the  West 


1141  OONVITANCE  OF  PAST  OP  liOCATIOK.  §618 

vein,  which  runs  north  and  south,  and  all  dip  to  the 
easty  with  the  exception  of  the  West,  which  dips  to  the 
west,  and  crosses  Ihe  veins  from  the  Carrington  claim 
at  nearly  right  angles.  The  only  place  where  gold  oc- 
ears  is  at  these  crossings. 

On  the  day  following  the  conveyance  of  the  Pine  Tree 
mine  Gillis  located  according  to  law  the  remainder  of 
the  Carrington  claim.  Two  days  after  Gillis  had  made 
this  location  plaintiff  Stinchfield  also  relocated  the  Pine 
Tree  mine. 

Subsequently,  while  following  the  Bice  vein  on  its 
dip  under  the  Pine  Tree  ground,  the  tenants  of  the 
defendant  Gillis  encountered  the  West  vein  at  its  inter- 
section with  the  Bice  vein  at  the  point  marked  on  figure 
124  **Ore  bodies  in  dispute.*'  They  continued  work 
and  extracted  all  the  gold  to  be  found  within  the  space 
of  such  intersection.  Later,  plaintiff  Stinchfield,  while 
working  on  the  West  vein,  broke  into  defendant's  works 
at  the  point  of  intersection  and  found  that  defendant 
had  already  extracted  all  the  gold  in  that  space.  He 
then  brought  this  action  for  the  value  of  the  gold  alleged 
to  have  been  removed  from  the  said  space  of  intersec- 
tion. 

Gillis 's  main  reliance  to  defeat  Stinchfield 's  claim 
was  based  upon  his  assertion  that  the  Carrington  was 
a  prior  location,  and  that  he  had  a  right  to  the  ore 
within  the  space  of  intersection  of  the  two  veins,  under 
section  twenty-three  hundred  and  thirty-six  of  the  Ee- 
vised  Statutes,  llie  court  held  that  the  apex  being 
within  the  Pine  Tree  and  the  ore  bodies  in  dispute  being 
underneath  the  surface  of  that  claim,  Stinchfield  was 
entitied  to  them  under  his  conveyance;  that  by  such 
conveyance  Gillis  was  estopped  from  asserting  that  the 
original  claim  was  not  properly  located,  and  from  set- 
ting up  any  tiUe  by  virtue  of  the  subsequent  location 
of  the  Carrington  which  would  impair  the  legal  effect 
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of  the  prior  conveyance  of  the  Pine  Tree;  that  as 
against  the  conveyance  of  the  tract  including  the 
apex  of  the  Pine  Tree  vein,  Gillis  could  not  claim 
the  benefit  of  the  section  of  the  Revised  Statutes  relating 
to  veins  uniting  in  depth.  The  supreme  court  of  Cali- 
fornia did  not  feel  called  upon  to  determine  whether 
Stinchfield  would  have  been  entitled  to  follow  the  west 
vein  into  the  ground  retained  by  Gillis  or  whether  Gillis 
would  have  been  entitled  to  follow  the  Pine  vein  beyond 
the  intersection  underneath  the  Pine  Tree,  such  ques- 
tion not  being  involved  in  the  appeaL  But  in  the  course 
of  its  opinion  it  said : — 

*'  We  concede  that  when  mining  ground  is  conveyed 
**  by  deed,  without  express  limitation,  the  grantee  takes 
**  subject  to  the  characteristics  of  mining  property 
**  given  to  it  by  prevailing  customs  and  laws  and  not 
**  with  the  absolute  dominion  which  flows  from  a  con- 
"  veyance  in  fee  of  ordinary  land/'' 

This  principle  is  undoubtedly  recognized  in  all  the 
cases  heretofore  reviewed.  Its  application  to  individual 
cases  must,  of  course,  depend  largely  upon  the  language 
of  the  conveyance  in  question,  the  situation  of  the  par- 
ties, the  surrounding  circumstances,  and  the  nature  and 
character  of  the  property. 

g  618a.  Effect  on  extralateral  right  where  the  owner 
of  the  location  conveys  the  adjoining  ground  into  which 
the  vein  penetrates  on  its  downward  coarse. — ^We  may 

assume,  for  the  purpose  of  discussing  the  effect  on  the 
extralateral  right  where  the  owner  of  the  location  con- 
veys the  adjoining  ground  into  which  the  vein  pene- 
trates on  its  downward  course,  the  facts  disclosed  in  the 
case  of  the  Central  Eureka  Mining  Company  v.  Toman,* 

1 107  CsL  84,  90,  40  Pac  98. 

*Now  pending  before  the  supreme  court  of  Calif omia,  this  questioa 
being  there  directly  involved.  The  author  represents  the  Central  EnrdEa, 
and  is  contending  in  his  briefs  for  the  rule  outlined  in  this  section. 
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which  are  illustrated  on  figure  53  (page  957  of  this 
treatise).  The  title  of  the  Central  Eureka  to  the 
Summit  quartz  mine  is  evidenced  by  a  lode  patent 
issued  under  the  act  of  1872.  The  vein  on  its  down- 
ward course  passes  underneath  the  Toman  ranch, 
patented  under  the  Homestead  laws,  the  title  being 
junior  in  point  of  time  to  the  title  of  the  Summit  mine. 
The  Central  Eureka,  being  the  owner  of  the  Summit, 
at  one  time  entered  into  a  contract  to  purchase  the 
Toman  ranch,  but  subsequently  abandoned  it,  and  to 
dear  the  records  executed  a  quitclaim  deed  to  the 
Tomans  of  all  that  part  of  the  Toman  ranch  lying  east 
of  the  patented  mining  ground  known  as  the  Summit 
mine.  The  deed  was  in  the  ordinary  form  and  contained 
BO  reservations.  It  is  contended  on  the  part  of  the  agri- 
cultural owners  that  the  deed  is  to  be  given  its  common- 
law  effect,  and  construed  so  as  to  convey  all  that  part  of 
the  Summit  vein  which  on  its  downward  course  is  found 
underneath  the  agricultural  surface.  The  trial  court, 
Judge  B.  C.  Bust,  superior  judge  of  Amador  county, 
California,  presiding,  held  that  the  part  of  the  Summit 
vein  in  controversy  belonged  exclusively  to  the  Summit 
quartz  mine,  and  did  not  pass  by  a  conveyance  of  the 
Toman  ranch. 

The  contention  of  the  Central  Eureka  may  be  briefly 
outlined:  The  description  in  the  conveyance  was  of 
that  portion  of  the  Toman  ranch  *' lying  east  of  that 
'^  certain  patented  mining  ground  known  as  the  Sum- 
'^  mit  quartz  mine."  This  necessarily  excludes  the 
Summit  quartz  mine  and  everything  pertaining  to  the 
**  patented  mining  ground.**  The  grant  to  the  Summit 
patentee  was  of  the  vein  having  its  top,  or  apex,  within 
the  claim  throughout  its  entire  depth  between  the  end- 
line  planes.  The  grant  of  the  extralateral  right  follows 
from  the  statute  whether  effect  be  given  to  the  express 


§  618a    convetakces  affecting  sxisalatebal  right.    1144 

grant  of  that  right  in  the  patent  or  not,^  and  would 
follow  in  the  absence  of  any  specific  grant  of  snch  right 
embodied  in  the  patent^ 

The  underground  segment  of  the  vein  within  the 
Summit  end-line  planes  lying  underneath  the  surface 
of  the  Toman  ranch  would  pass  by  a  conveyance  of  the 
Summit  quartz  mine  by  name  or  by  description  by 
metes  and  bounds.    This  principle  finds  ample  author- 


I 
FiGUBE   125. 

ity  in  the  cases  cited  in  the  preceding  section.  As  a 
corollary  to  this  principle,  no  part  of  the  extralateral 
right  on  a  vein  acquired  through  a  federal  mining  loca- 

'Doe  V.  W]at€rk>o  M.  Co.,  54  Fed.  935,  Ml. 

'Montana  O.  P.  Co.  v.  Boston  and  Montana  Cons.  C.  and  B.  M«  Go. 
(Mont.),  70  Pac  1114, 1124. 
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tion  or  iMttent  would  be  conveyed  by  a  deed  simply 
describing  land  adjoining  into  which  the  vein  pene- 
trated. 

As  appears  from  the  adjudicated  cases,  this  is  true 
where  the  contiguous  land  conveyed  is  the  subject  of 
patent  under  the  mining  law ;  a  fortiori,  should  it  be 
true  when  land  patented  under  the  agricultural  laws  is 
conveyed.  To  illustrate :  Among  the  numerous  contro- 
versies arising  out  of  conflicting  location  in  the  Coeur 
d'AleneSy  Idaho,  was  one  involving  the  respective  rights 
of  four  mining  claims,  the  relative  situation  of  which 
is  shown  on  figure  125. 

Priorities  had  been  adjudicated  as  follows:  The 
Last  'Chance  was  first,  the  Tyler  second.  The  Last 
Chance  Fraction  and  Republican  Fraction  were  junior 
to  the  first  two.  The  lode  passed  through  the  two  side- 
lines of  the  Last  Chance,  making  these  lines  the  true 
end-lines  of  the  claim.  On  its  downward  course,  be- 
tween the  extralateral-right  planes  of  the  Tyler  and 
Last  Chance,  the  vein  passed  underneath  the  surface  of 
the  Last  Chance  Fraction  and  Bepublican  Fraction, 
held  in  different  ownership  from  either  the  Tyler  or 
Last  Chance. 

The  extralateral  right  of  the  Tyler  was  adjudicated 
to  be  southward  within  its  end-line  planes,  but  by 
reason  of  the  priority  of  the  Last  Chance  over  the 
Tyler,  the  Tyler  company  lost  so  much  of  the  vein 
underground  as  was  found  within  the  Last  Chance  end- 
lines,  and  these  lines  produced  westwardly.  At  one 
stage  of  the  litigation  the  Last  Chance  company  filed  a 
pleading  by  which  it  disclaimed  all  right,  title,  or  inter- 
est in  or  to  the  Last  Chance  Fraction  and  the  Bepubli- 
can FractioiL  Subsequently  the  Tyler  company, 
asserting  its  right  to  the  vein  within  its  end-line  planes 
undemeath  the  surface  of  the  Bepublican  and  Last 
Chance  Fractions,  and  within  the  Last  Chance  extralat- 
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eral-right  planes,  contended  that  by  this  disclaimer  the 
Last  Chance  company  was  estopped  from  claiming  any 
part  of  the  vein  nndemeath  the  two  fractional  claims, 
notwithstanding  its  priority  and  apex  ownership  in  the 
Last  Chance  claim.  Touching  this  contention,  the  cir- 
cuit court;  of  appeals  said: — 

**  The  suggestion  of  counsel  for  the  appellant  that 
the  Last  Chance  company,  by  its  pleadings,  dis- 
claimed all  interest  in  the  vein  in  question  under- 
neath the  surface  of  the  Republican  and  Last  Chance 
Fraction  claims  is  not  supported  by  the  record.  The 
Last  Chance  company  did  disclaim  any  interest  in 
either  of  these  claims,  but,  inasmuch  as  the  vein  in 
question  has  its  apex  within  the  surface  lines  pf  the 
Last  Chance  location,  and  on  its  dip  xmder  the  true 
side-lines  of  the  Last  Chance  location  passes  under 
the  surface  of  the  Republican  and  Last  Chance  Frac- 
tion claims,  it  is  in  its  descent  as  much  a  part  of  the 
Last  Chance  location  as  if  entirely  within  its  surface 
lines.  It  constitutes  no  part  of  the  Republican  or 
Last  Chance  Fraction  claims,  and  therefore,  in  dis- 
claiming any  interest  in  these  claims,  the  Last  Chance 
company  did  not  thereby  disclaim  any  interest  in  the 
vein. ' '  ^ 

Suppose  the  Last  Chance  company  in  the  case  above 
cited  had  owned  the  three  claims, — the  Last  Chance,  the 
Last  Chance  Fraction,  and  the  Republican  Fraction, — 
and  had  conveyed  the  two  last  named,  without  reserving 
in  terms  the  extralateral  right  pertaining  to  the  original 
Last  Chance,  could  it  be  contended  that  it  lost  the  Last 
Chance  extralateral  right  which  accrued  to  it  by  virtue 
of  the  ownership  of  the  apex  within  the  Last  Chance 
surface  t    We  think  not. 

It  is  our  view  that  the  application  of  the  principles 
upheld  by  the  courts  in  the  cases  noted  in  the  preceding 
sections  (notably  Montana  M.  Co.  v.  St  Louis  M.  and 

^  Tyler  M.  Go.  v.  Last  Chance  M.  Co.,  90  Fed.  15,  21. 
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M.  Co.^  and  Montana  Ore  Purchasing  Co,  v.  Boston  and 
Montana  Cons.  C.  and  S.  M.  Co.^)  would  result  in  the 
determination  that  in  cases  like  the  Central  Eureka- 
Toman  case,  the  conveyance  of  the  adjoining  land  over- 
lying the  downward  course  of  the  vein,  would  not  carry 
the  underlying  vein,  unless  the  language  of  the  deed 
expressly  provided  that  it  should. 

*  102  Fed.  430.  •  (Mont),  70  Pac  1114. 


CHAPTER    IV. 

THE   NATUEB    AND   EXTENT    OF    PEOPEBTY   BIGHTS   (X)N- 

FEBBED  BY  PLAGEB  LOCATIONS. 

1619.  Bights  conferred  hj  placer  locations  as  compared  with  lode 
locations. 

g  619.  Bights  conferred  by  placer  locations  as  com- 
pared with  lode  locations. — The  rights  conferred  by  a 
vaUd  placer  location  differ  in  degree  from  those  inuring 
to  a  lode  locator,  owing  to  the  difference  in  the  nature  of 
the  thing  appropriated.  While  the  estate  is  of  the  same 
dignity  and  is  held  by  the  same  tenure,  there  are  no 
extralimital  privileges  accruing  to  a  placer  locator,  and 
the  intralimital  rights  may,  under  certain  conditions,  be 
abridged.  Veins  having  their  apices  within  the  limits 
of  a  placer  claim,  whose  existence  is  known  prior  to  the 
filing  of  an  application  for  placer  patent,  do  not  vest  in 
the  placer  claimant  by  virtue  of  his  placer  location. 
Should  he  fail  to  discover  and  claim  such  veins,  they 
may  whenever  such  discovery  is  made  thereon  be  located 
by  others,  thus  subjecting  the  placer  claim  to  diminu- 
tion to  the  extent  of  such  surface  inclosing  the  lode  as 
may  be  selected  by  the  lode  claimant^  not  to  exceed^ 
however,  twenty-five  feet  on  each  side  of  the  center  of 
the  vein.  The  subject  of  locating  lodes  within  placers 
has  been  fully  presented  in  preceding  articles,^  and 
repetition  is  unnecessary.  With  the  exception  of  the 
right  to  locate  known  veins,  which  may  be  exercised  by 
strangers,  the  placer  claimant  has  the  same  dominion 
over  the  located  surface  as  a  lode  locator  has  over  the 

^AnU,  ^  413,  415. 
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surface  of  his  lode  claim ;  and  as  in  case  of  lode  claims^ 
the  placer  boundaries  underneath  the  surface  may  be 
invaded  by  the  proprietor  of  a  vein,  or  lode,  having  its 
apex  outside  of  the  placer  boundaries,  in  the  exercise  of 
the  extralateral  right^ 

It  is  unnecessary  to  assert  that  neither  a  placer  loca- 
tion nor  a  placer  patent,  as  such,  will  confer  extralateral 
rights  as  to  any  lodes,  the  tops,  or  apices,  of  which  are 
found  within  the  limits  of  a  placer  claim.^  In  order  to 
confer  such  rights,  the  lode  must  be  located  the  same 
as  if  it  were  situated  elsewhere  upon  the  public  domain. 
In  such  case,  the  extralateral  right  as  to  the  lode  is  de- 
fined by  the  lode  boundaries,  which  may  or  may  not  be 
coincident  with  some  of  the  placer  boundaries.  Should 
veins  or  lodes  having  their  apices  within  the  limits  of  a 
placer  claim  be  discovered  after  patent,  the  placer 
claimant  will  hold  only  so  much  of  them  as  may  be  in- 
cluded within  vertical  planes  drawn  through  his  surface 
boundaries. 

The  rights  flowing  from  a  perfected  placer  location 
may  be  thus  briefly  stated : — 

' '  The  discovery  and  location  of  a  placer  mining  claim 
' '  establishes  in  tiie  owner  the  right  to  the  possession  of 
the  superficial  area  within  its  boundaries  for  all  pur- 
poses connected  with  and  incident  to  the  use  and  oper- 
''  ation  of  the  same  as  a  placer  mining  claim.  Such 
**  location,  however,  does  not  operate  to  give  title  or 
*  *  right  of  possession  to  veins,  or  lodes,  within  its  limits, 
**  or  preclude  the  right  of  discovery  and  location  thereof 
by  others. ' '  ^ 

>  Aniey  i  611. 

"See  Woods  v.  Holden,  26  L.  D.  198,  205. 

*  Aurora  Lode  «.  Bulger  Hill  Placer,  23  L.  D.  95. 
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g  623.  Annual  labor  under  local  rules — ^Provisions  of 
the  federal  law. — From  the  earliest  period  of  mining  in 
the  west,  the  locator  of  mining  claims  of  all  classes  was 
required  to  perform  a  certain  amount  of  labor,  or  ex- 
pend a  certain  amount  of  money  in  betterments  and 
improvements  upon,  or  for  the  benefit  of,  his  located 
claim,  as  a  condition  upon  which  he  might  continue  in 
the  possession  and  enjoyment  of  the  mining  ground 
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appropriated  by  him  to  the  exclusion  of  others.  A  fail- 
ure to  perform  the  necessary  work  required  by  the  local 
rules  or  customs  amounted  to  an  abandonment  of  the 
claim,  and  thereupon  it  might  be  occupied  and  appro- 
priated by  another.*  The  regulations  of  miners  which 
required  that  so  much  work  should  be  performed  upon 
each  claim  were  conditions  subsequent,  subject  to  which 
the  locator  acquired  his  rights.  So  long  as  he  complied 
with  these  conditions,  the  right  to  possess  and  mine  his 
claim  remained  with  him.^  The  nature  and  extent  of  the 
work  required  to  be  performed  varied  according  to  the 
character  of  the  ground  appropriated.  The  periods 
within  which  the  expenditure  was  required  to  be  made 
also  varied.  Certain  classes  of  claims,  such  as  placers, 
on  the  beds,  bars,  and  baaks  of  streams,  could  only  be 
worked  at  certain  seasons  of  the  year,  while  quartz 
claims  might  be  exploited  at  any  time.  Different  rules 
obtained  in  different  localities,  but  in  all  there  were 
regulations  and  customs  well  understood  and  generally 
observed,  compliance  with  which  was  insisted  upon  to 
protect  the  claim  from  being  **  jumped''  or  appropriated 
hy  another. 

As  noted  in  a  previous  section,'  discovery  was  made 
the  source  of  title,  and  development,  or  working,  the 
condition  of  its  preservation.  This  development  work 
was  called  by  the  miners  ** assessment  work,''  and 
the  performance  of  it  a  representaiion  of  the  mine ;  that 
is,  when  the  work  had  been  performed  for  a  given 
period,  the  claim  was  represented  for  that  period.  Both 
of  these  terms  are  frequently  encountered  in  the  de- 
cisions of  the  courts,  and  they  each  have  a  recognized 
meaning. 

^Depny  v.  Williams,  26  Gal.  310,  314;  Kramer  v.  Settle,  1  Idaho,  485; 
Cons.  Bepnb.  M.  Co.  v.  Lebanon  M.  Co.,  9  Colo.  343,  12  Pac  212; 
Jenniflon  v.  Kirk,  98  XT.  S.  453;  St.  John  v.  Kidd,  26  CaL  263. 

*  King  V.  Edwards,  1  Mont  235,  240. 

'S  335. 
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The  congressional  law  of  Jnly  26,  1866,  made  no  at- 
tempt to  legislate  on  the  subject  of  working  mining 
claims,  leaving  it  entirely  to  local  district  or  state  regu- 
lation. 

The  act  of  May  10, 1872,  however,  made  provision  for 
the  performance  of  work  annually  on  all  claims  there- 
tofore or  thereafter  located. 

As  originally  passed,  this  act  required  that,  on  all 
claims  located  prior  to  its  passage,  ten  dollars '  worth  of 
labor  should  be  performed,  or  improvements  made  each 
year,  for  each  one  hundred  feet  in  length  along  the  vein, 
until  a  patent  issued.  On  each  claim  located  after  the 
act  went  into  effect,  and  until  patent  should  issue,  not 
less  than  one  hundred  dollars'  worth  of  work  was  re- 
quired to  be  performed,  or  improvements  made,  during 
each  year. 

By  the  phrase  *  *  each  year, ' '  as  applied  to  pre-existing 
locations,  was  meant  each  year  from  and  after  the 
passage  of  the  act  Work  done  before  the  act  went  into 
effect  could  not  be  estimated.^  By  the  several  amend- 
ments subsequently  passed,^  the  time  for  making  the 
first  annual  expenditure  on  previously  located  claims 
was  extended  to  January  1,  1875. 

As  to  claims  located  since  the  act  of  May  10,  1872, 
the  year  within  which  work  was  required  to  be  per- 
formed was  computed  from  the  date  of  the  respective 
locations,  imtil,  by  an  act  passed  January  22,  1880,* 
congress  provided  that  the  period  within  which  the 
work  to  be  done  annually  on  all  unpatented  claims 
located  since  May  10, 1872,  should  commence  on  the  first 
day  of  January  next  Succeeding  the  date  of  location  of 
such  claim. 

^  Thompson  v,  Jacobs,  3  XJt&h,  246,  2  Pae.  714. 

*  March  3,  1878,  17  Stats,  at  Large^  p.  483;  Jons  6^  1874^  18  Stats,  at 
Large,  p.  61. 
"  21  Stats,  at  Large,  p.  61. 
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The  object  of  the  act  of  1880  was  to  render  the  annual 
periods  for  performing  work  nnifonn  as  to  all  mining 
claims,  by  reference  to  the  calendar  y^ar.^  It  did  not 
act  retrospectively,  so  as  to  save  a  claim  from  forfeiture 
incurred  before  its  passage,*  nor  to  divest  a  right  al- 
ready acquired  under  the  existing  law;*  but  the  ex- 
emption of  claims  from  the  performance  of  labor  for  a 
portion  of  a  year,  in  certain  cases,  was  a  necessary  result 
of  the  act* 

This  act  of  January  22,  1880,  is  now  in  force,  and  in 
connection  with  such  valid  supplemental  state  legisla- 
tion, if  any,  as  exists  in  the  several  local  jurisdictions, 
is  operative  as  to  all  locations  made  since  the  passage 
of  the  act  of  May  10,  1872.«  It  is  not  likely  that  there 
are  now  many  claims  located  prior  to  that  date  which 
still  remain  unpatented.  There  is  no  necessity  for  giv- 
ing this  class  of  locations  any  further  consideration. 
We  shall  discuss  the  law  as  it  applies  to  present  condi- 
tions. 

i  624.  Requirement  as  to  annual  labor  imperative 
in  order  to  protect  the  claim  from  relocation. — The  ques- 
tion as  to  performance  or  non-performance  of  the  an- 
nual labor  is  not  one  in  which  the  government  is 
directly  concerned.  It  only  arises  in  the  presence  of  one 
claiming  under  a  relocation  asserting  the  non-compli- 
ance by  the  former  owner  of  the  claim  with  the  require- 
ments of  the  law.  In  other  words,  it  is  not  necessary 
to  i)erf  orm  the  annual  labor  except  to  protect  the  rights 
of  the  locator  against  parties  seeking  to  initiate  title  to 

>  McGinnis  v.  Egbert,  8  Colo.  41,  5  Pac.  652. 

«  SlaYonlan  M.  Co.  v.  VacaTicb,  7  Saw.  217,  7  Fed.  331. 

'  HaU  i;.  Hale,  8  Colo.  351,  8  Pac  680. 

^McGiimis  v.  Egbert,  8  Colo.  41,  5  Pac  652,  citing  Wado's  Am.  Min. 
Law,  §  29,  p.  54,  Sickle's  Min.  Laws,  p.  393.  See,  also,  Hall  v.  Hale, 
8  Colo.  351,  8  Pac  580. 

>  McKaj  V.  McDougall,  25  Mont.  258,  87  Am.  St.  Bep.  395,  64  Pac.  669. 

Llndley  on  M.— 78 
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the  same  premises.^  It  is  not  a  conditioii  precedent  to 
the  obtaining  of  a  patent ;  ^  nor  has  the  land  department 
anything  to  do  'with  the  determination  of  the  question.* 
But  to  preserve  the  claim  from  relocation  the  require- 
ment as  to  annual  labor  is  imperative. 

While  a  timely  resumption  of  work  may  prevent  a 
relocation,  the  law  contemplates  that  the  labor  or  im- 
provements, actual  and  valuable,  to  the  amount  of  one 
hundred  dollars  in  each  year,  computed  from  the  first 
day  of  January  next  succeeding  the  date  of  location, 
should  be  performed  in  good  faith.*  There  is  probably 
no  single  provision  of  the  law  which  is  evaded  to  a 
greater  extent  than  this  one.  While,  of  course,  there 
are  many  exceptions,  the  average  locator  exhausts  his 
ingenuity  in  attempting  to  avoid  this  plain  and  whole- 
some requirement  The  courts  are  disposed  to  deal  with 
these  drones  in  the  hive  with  much  more  leniency  than 
they  deserve.  The  statute  is  too  frequently  applied  on 
sentimental  lines.  Forfeitures,  say  these  tribunals,  are 
odious,  and  in  many  cases  the  reluctance  with  which 
they  enforce  the  law  encourages,  rather  than  deters,  the 
systematic  evasion  of  it.* 

The  statute  is  extremely  liberal  as  to  the  time  in 
which  the  specified  amount  of  work  shall  be  performed. 
A  location  made  on  January  1, 1897,  may,  in  the  absence 
of  state  laws  or  local  rules  requiring  development  work 
to  be  performed  as  an  act  of  location,  be  held  without 

^  Seals  i;.  Gone,  27  Colo.  473,  83  Am.  St.  Bep.  92,  62  Pac  948,  958; 
Barklage  v.  Bussell,  29  L.  D.  401,  402;  In  re  Wolenberg,  29  L.  D.  302, 
304;  Marbnrg  Lode  Mining  Claim,  30  L.  D.  202,  206. 

'Hughes  v.  Ochsner,  27  L.  D.  396,  398;  Neilson  v.  Champagne  M.  and 
M.  Co.,  29  L.  D.  491,  493. 

■  Gaffney  v.  Turner,  29  L.  D.  470,  474 ;  Cleveland  v.  Eureka  No.  1  G.  M. 
and  M.  Co.,  31  L.  D.  69,  71 ;  par.  53,  Departmental  Regulations,  Appendix. 

« Morgan  v.  Tillottson,  73  Cal.  520,  15  Pac.  88;  Jackson  v.  Boby,  109 
TJ.  8.  440,  3  Sup.  Ct.  Rep.  301 ;  Chambers  v.  Harrington,  111  U.  8.  850, 
4  Sup.  Ct.  Bep.  428;  Anthony  v,  Jillson,  83  Cal.  296,  23  Pac  419. 

»  Post,  I  645. 
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a  stroke  of  labor  until  December  31, 1898,  and  in  no  case 
is  the  period  less  than  a  full  year.  It  would  seem  that  a 
more  rigid  enforcement  of  the  rule  would  not  only  com- 
mand more  respect  for  the  law,  but  would,  in  a  great 
degree,  tend  to  promote  the  general  object  and  intent 
of  the  mining  statutes — ^the  development  of  the  mining 
resources  of  the  country. 

As  was  said  by  the  supreme  court  of  the  United 
States,  speaking  through  Justice  Miller, — 

"Clearly,  the  purpose  was  ...  to  require  every  per- 
"  son  who  asserted  an  exclusive  right  to  his  discovery 
*'  or  claim  to  expend  something  of  labor  or  value  on  it 
'*  as  evidence  of  his  good  faith,  and  to  show  that  he  was 

not  acting  on  the  principle  of  the  dog  in  the  manger. '  '^ 


it 


As  it  was  in  the  days  when  mining  privileges  upon 
the  public  domain  were  governed  by  local  rules,  so  it 
is  now  the  invariable  rule  that  the  locator's  only  right 
to  possession  depends  upon  the  performance  annually 
of  the  specified  labor.*  The  grant  flowing  from  a  per- 
fected valid  location  is  only  protected  from  liability  to 
forfeiture  by  *  *  representation. '  *  * 

§  626.  Annual  labor  upon  placer  claims. — The  lan- 
guage of  the  statute  under  consideration  does  not  in 
terms  specify  that  placer  claims  are  to  be  subjected  to 
the  provisions  of  the  law  requiring  the  performance  of 
annual  labor.  Acting  Commissioner  Curtis  originally 
expressed  the  view  that  under  the  act  of  1872  it  was  the 
intention  of  congress  to  require  annual  expenditures 
only  upon  lode,  or  vein,  claims,  leaving  placers  as  they 
had  been,  previous  to  the  passage  of  that  act,  subject  to 
the  operation  of  the  local  laws ;  *  but  later  instructions 

>  Chambers  v.  Harrington,  111  TJ.  8.  350,  353,  4  Sup.  Ct.  Bep.  428. 
'Da  Prat  v.  James,  65  Cal.  555,  557,  4  Pac.  562. 
^Benshaw  v,  Switzer,  6  Mont.  464,  13  Pac.  127. 
^ICopp'sL.  O.  18. 


§  626  PERPETUATION    OF    THE    ESTATE.  1156 

issued  by  the  land  department  insist  that  annual  ex- 
penditures must  be  made  upon  placer  claims  as  well  as 
lode  claims.^ 

The  courts  have  uniformly  held  that  the  law  was  alike 
applicable  to  both  classes  of  locations.^  In  section  twen- 
ty-three hundred  and  twenty-nine  of  the  Revised  Stat- 
utes it  is  declared  that  claims  usually  called  placers 
shall  be  subject  to  entry  and  patent  under  like  circum- 
stances and  conditions  and  upon  similar  proceedings  as 
are  provided  for  vein  or  lode  locations.  This  removes 
all  doubt  and  ambiguity,  if  any  exist,  in  the  previous 
sections  of  the  statutes.* 

g  626.  Supplemental  state  legislation. — By  the  terms 
of  section  twenty-three  hundred  and  twenty-four  of  the 
Bevised  Statutes,  which  is  but  a  re-enactment  of  section 
five  of  the  act  of  May  10,  1872,  the  amount  of  work 
necessary  to  hold  possession  of  a  mining  claim  may  be 
controlled  by  local  regulation,  subject,  however,  to  the 
requirements  of  the  federal  law,  that  the  amount  shall 
be  at  least  one  hundred  dollars  each  year  for  each  claim. 
As  we  have  heretofore  observed,  no  state  has  a  right  to 
decrease  the  amount  of  labor  which  the  congressional 
law  requires  to  be  done  aimually  on  a  mining  claim.^ 
But  states  and  territories,  or  the  district  organizations 
in  the  absence  of  state  or  territorial  legislation,  may  in- 
crease the  amount  of  such  labor.* 

Before  passing  to  a  discussion  of  the  character  of  the 

^Min.  Circ,  March  24,  1887,  8  L.  D.  605;  Gen.  Min.  Beg.,  par.  25, 
Appendix. 

*  Carney  v.  Aricona  G.  M.  Co.,  65  CaL  40,  2  Pae.  734;  Jackson  «.  Bobj, 
109  U.  8.  440,  8  Sup.  Ct  Bep.  301;  St  Louis  Smelting  Co.  v.  Kemp, 
104  V.  8.  636;  Sweet  v.  Webber,  7  Colo.  443,  4  Pac  752;  Morgan  «. 
TiUottson,  73  CaL  620,  15  Pac  88. 

*  Carney  v.  Arizona  G.  M.  Co.,  65  CaL  40,  2  Pac  704. 

*  Ante,  %  250  (13),  p.  441. 

•Siflson  V.  Sommen,  24  Ner.  379,  388,  77  Am.  St.  Bep.  815,  55  Pac  829; 
Northmore  v.  Simmons,  97  Fed.  386,  387. 
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work  and  improvements  which  will  satisfy  the  law  and 
preserve  the  locator's  estate,  it  is  advisable  to  briefly 
epitomize  the  nature  of  supplemental  state  and  terri- 
torial legislation  upon  the  subject.  In  doing  so,  we  have 
at  present  no  reference  to  the  preliminary  development 
work  required  by  the  several  states  and  territories  as  an 
act  of  location,  a  subject  fully  discussed  in  a  preceding 
article.^  We  are  to  consider  the  scope  of  state  legislation 
upon  the  subject  of  the  a/nmud  or  assessment  work. 

There  is  no  legislation  of  this  character  in  either 
California,  Idaho,  Montana,  Utah,  or  Oregon. 

In  Arizona,*  Nevada,'  North  Dakota,*  South  Dakota,' 
Washington,^  provisions  are  found  which  in  terms  adopt 
the  federal  law.  This,  of  course,  gives  no  additional 
force  to  the  requirements  of  the  congressional  law ;  but 
the  effect  is  to  prevent  the  adoption  of  local  district 
regulations  increasing  the  burdens  imposed  by  the  acts 
of  congress. 

New  Mexico  fixes  the  value  of  a  day's  labor  in  per- 
formance of  annual  assessment  work  at  four  dollars  for 
eight  hours,^  but  haa  no  provisions  concerning  the 
amount  or  character  of  such  work.* 

In  Wyoming  it  is  provided  that  the  assessment  work 
on  placer  claims  shall  consist  in  manual  labor,  perma- 
nent improvements  made  on  the  claim  in  buildings, 
roads,  or  ditches  made  for  the  benefit  of  working  such 

^Anie,  Sf  343-346. 

•Bev.  Stats.  (1901),  |  3239. 

<Comp.  Laws  (1900),  {  216,  which  also  fixes  the  value  of  a  day's  labor 
at  tour  dollars  for  eight  hours. 

«Bev.  Code,  1885,  §  1438;  Id.,  1899,  |  1438. 

»PoL  Code  of  Dak.  1887,  p.  442,  ft  2009.  Adopted  hj  South  Dakota— 
Laws  of  1890,  eh.  e?,  f  1;  Grantham's  Annot.  Stats,  of  S.  Dak.,  §  2668. 

•Ballinger's  Aimot.  Codes  and  Stats.,  §  3164;  Laws  of  1899,  p.  73, 
i  14;  Placers,  Laws  of  1899,  p.  72,  i  10  (3),  as  amended— Laws  of  1901, 
p.  292. 

'  As  to  the  validitj  of  this  provision,  see,  post,  |  635. 

a  Comp.  Laws  (1897),  I  2288. 
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claims,  or  after  any  manner,  so  long  as  the  work  accrues 
to  the  improvement  of  the  claim  or  shows  good  faith  and 
intention  on  the  part  of  the  owner,  and  his  intention 
to  hold  possession  of  said  claim.^  The  remainder  of 
the  provisions  on  this  subject  in  Wyoming  are  substan- 
tially the  same  as  those  of  the  federal  law.^ 

In  Colorado  there  is  no  legislation  on  the  subject  as  to 
lode  claims.  As  to  placers,  the  legislature  in  1879 
passed  an  act  requiring  that  on  each  claim  of  one  hun- 
dred and  sixty  acres,  or  more,  there  must  be  at  least 
one  hundred  dollars'  worth  of  work  done  annually 
before  August  1st  of  each  year ;  the  amount  of  work  on 
smaller  claims  to  be  in  proportion,  except  that  not  less 
than  twelve  dollars*  worth  be  done  on  any  claim. 
Where  two  adjoining  claims  are  owned  by  one  person, 
the  work  may  all  be  done  on  one  claim.  The  work  may 
consist  of  building  or  repairing  ditches,  or  making  other 
improvements.'  This  law  was  held  by  the  supreme 
court  of  Colorado  to  contravene  the  federal  law,  and  to 
be  therefore  void.*  The  objection  to  it  is  twofold.  It 
limits  the  i)eriod  in  which  the  work  is  to  be  performed, 
and  except  where  a  claim  embraces  one  hundred  and 
sixty  acres  or  more,  requires  less  work  than  is  demanded 
under  the  congressional  act  Colorado  has  therefore  no 
valid  state  legislation  on  the  subject 

In  determining  the  validity  of  state  legislation  on  this 
subject  we  must  not  overlook  the  fact  that  the  public 
lands  belong  to  the  government;  that  the  paramount 
proprietor  is  alone  competent  to  prescribe  rules  for  their 
primary  disposal;  that  the  individual  states  cannot 
interfere  with  this  right,  or  exercise  any  privilege,  unless 
under  the  terms  of  the  federal  law  the  power  is  dele- 

'Bev.  BUti.  (1899),  |  2554. 

•Id. 

•MiUfl'  Aimot  StatB.,  §  8137. 

«  Sweet  V.  Webber,  7  Colo.  443^  4  Pae.  752. 
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gated  to  them.  The  scope  of  permissive  state  legislation 
is  limited  and  defined  by  the  congressional  acts.  Any  at^ 
tempt  to  exceed  the  privilege  therein  granted  necessarily 
lesnlts  in  inoperative  and  void  state  legislation.  The 
period  during  which  states  and  local  assemblages  abso- 
lutely controlled  the  possession  and  right  of  enjoyment 
of  the  public  mineral  lands  has  long  since  passed  into 
history.  As  we  have  heretofore  said,  if  the  state  may 
prescribe  any  additional  or  supplemental  rules,  increas- 
ing the  burdens  or  diminishing  the  benefits  granted  by 
the  federal  laws  in  lands  of  the  public  domain,  it  is 
simply  because  the  government,  as  the  owner  of  the 
property,  sanctions,  expressly  or  by  implication,  the 
exercise  of  such  privileges.^ 

g  627.  Division  of  the  subject. —  Assuming  that  the 
nature  and  extent  of  annual  labor  and  improvement 
which  will  suffice  to  perpetuate  the  estate  of  the  locator 
is  to  be  determined  by  reference  solely  to  the  federal 
laws,  the  subject  may  be  considered  in  three  different 
aspects : — 

(1)  Work  done  within  the  limits  of  a  single  location, 
or  claim; 

(2)  Work  done  within  the  limits  of  a  group  of  claims 
in  furtherance  of  a  common  system  of  development ; 

(3)  Work  done  outside  of  the  boundaries  of  a  claim, 
or  group  of  claims. 

2  628.  "Claim"  defined. — ^Before  entering  upon  a 
discussion  of  the  subject  of  annual  labor,  it  is  necessary 
to  determine  what  is  meant  by  the  word  ** claim,*'  as 
used  in  section  twenty-three  hundred  and  twenty-four 
of  the  Revised  Statutes,  upon  which  the  required  work 
must  be  annilally  performed. 

In  a  preceding  section,^  we  hav^  noted  the  different 

^Ante,  §  249.  *Ante,  |  327. 
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shades  of  meaning  between  ** location*'  and  ** mining 
**  claim/*  and  have  there  observed  that  if  the  miner 
has  only  the  ground  covered  by  one  location,  his  *  *  min- 
**  ing  claim*'  and  his  location  are  identical,  and  the 
two  designations  may  be  indiscriminately  used  to 
denote  the  same  thing.  But  if  he  acquires  other 
adjoining  ^  *  locations '  *  and  adds  them  to  his  own,  then 
his  ''mining  claim,"  colloquially  speaking,  may  cover 
the  ground  embraced  by  all  the  locations. 

In  applying  the  law  upon  the  subject  of  annual  labor, 
it  is  obvious  that  this  colloquial  use  of  the  term  is  in- 
applicable. For  example:  A,  B,  and  C  each  perfect  a 
lode  location  on  the  same  vein,  the  locations  being  con- 
tiguous. Each  is  required,  under  the  law,  to  work,  or 
represent,  his  individual  claim  to  the  extent  of  one 
hundred  dollars  annually.  A  subsequently  purchases  the 
locations  of  B  and  C,  and  the  three  locations  may  con- 
stitute his  ''claim,**  in  a  colloquial  sense.  But  he  will 
not  be  permitted  thereafter  to  hold  all  three  by  per- 
forming simply  one  hundred  dollars*  worth  of  work 
within  the  limits  of  one,  or  distributing  that  amount 
in  labor  and  improvements  over  the  three.  It  is  ob- 
vious that  by  purchasing  from  B  and  C  he  has  simply 
stepped  into  their  shoes,  and  the  full  amount  of  statu- 
tory work  must  be  done  upon  each,  or  three  hundred 
dollars*  worth  for  all.  The  word  "claim,**  as  used  in 
the  statute,  must,'  in  this  instance,  necessarily  mean 
"  location,**  as  if  the  statute  read,  on  each  location.^ 
These  terms  are  used  interchangeably  in  the  mining 
statutes.^ 

The  same  rule  applies  to  placers.  The  unit  of  placer 
locations  is,  as  we  have  heretofore  observed,  twenty 

*•  Opinion  of  AssiBtant  Attorney-General  Van  Devanter,  27  L.  D.  91. 
>Dd  Monte  M.  and  M.  Ck>.  v.  Last  Chance  M.  Co.,  171  U.  &  55,  74, 
18  Sup.  Ct  Bep.  894. 


1161  "  CLAIM  "    DEFINED.  §  628 

acres.*  But  if  appropriated  by  an  association  of  per- 
sons, a  location  may  include  one  hundred  and  sixty 
acres,  or  any  less  number. 

The  individual  locator  of  a  twenty-acre  tract  must 
necessarily  perform  one  hundred  dollars  *  worth  of  labor 
on  his  claim  annually.  By  a  purchase  of  other  con- 
tiguous locations,  and  thus  'augmenting  his  surface  area, 
we  do  not  see  how  he  can  be  relieved  from  fulfilling 
the  requirement  as  to  every  individual  location  which 
may  be  ultimately  grouped  and  constitute  his  **  mining 
^*  claim,*'  in  a  colloquial  sense.  If  such  a  rule  were 
to  prevail, — as  there  is  no  limit  to  the  number  of  claims 
which  one  may  acquire  by  purchase, — ^he  might  hold 
five  hundred  or  more  acres  with  the  aggregate  annual 
expenditure  of  one  hundred  dollars,  and  thus  practical- 
ly defeat  the  purpose  of  the  law. 
I  A  location  by  an  association  of  persons,  embracing 

more  than  twenty  acres,  may  undoubtedly  be  perpet- 
uated by  the  performance  of  the  same  amount  of  labor 
required  of  an  individual  locator.  Work  need  not  be 
done  on  each  twenty-acre  tract  of  a  location  embracing 
one  hundred  and  sixty  acres  made  by  such  association.^ 
But  the  appropriation  by  eight  persons  of  one  hundred 
and  sixty  acres  is  accomplished  by  one  location.  While 
this  suggests  an  inequality  of  burdens,  it  is,  in  our 
judgment,  the  only  consistent  method  of  construing  the 
statute.  A  lode  claimant  or  an  association  of  persons 
may  locate  a  full  claim  of  fifteen  hundred  feet  in  length. 
A  location  of  less  than  the  maximum  would  not  decrease 
the  burden  as  to  the  annual  work.  The  volume  of  work 
is  not  gauged  by  the  size  of  the  claim  located.  There  is 
no  sliding  scale  adjusting  the  matter  according  to  area. 
In  determining,  therefore,  the  amount  of  annual  work 

^AnU,  §  448. 

•McDonald  v,  Montana  Wood  Co.,  14  Mont.  88,  43  Am.  St.  Bep.  616, 
85  Pac  668. 
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to  be  performed  in  connection  with  an  aggregation  of 
locations,  each  location  is  to  be  considered  as  a  claim 
within  the  meaning  of  the  law,  regardless  of  the  super- 
ficial area  comprised  in  any  one  or  more  of  them.* 

g  629.  Work  done  within  the  limits  of  a  single  loca- 
tion.— The  object  of  the  law  requiring  annual  work  is, 
that  the  holder  of  a  mining  claim  shall  give  substantial 
evidence  of  his  good  faith.*  The  labor  is  not  required 
to  be  applied  in  any  particular  manner,  so  long  as  it  is 
unquestionably  devoted  to  the  claim.  It  must  not  be 
such  as  to  raise  a  question  as  to  its  purpose.'  This 
labor  may  be  in  excavating,  erection  of  works  for  min- 
ing, and  placing  machinery.* 

If  work  is  actually  done  within  the  limits  of  the  claim 
in  good  faith  for  Ihe  purpose  of  developing  it,  strict 
compliance  with  the  requisite  of  the  statute  is  estab- 
lished, and  a  court  will  not  attempt  to  substitute  its  own 
judgment  as  to  the  wisdom  and  expediency  of  the  method 
employed  for  developing  the  mine  in  place  of  that  of  the 
owner.*^ 

It  ought  not  to  be  difficult  in  investigating  the  charac- 
ter of  work  done  upon  a  mining  claim  to  determine 
whether  it  is  legitimately  done,  with  a  view  to  develop 
or  protect  the  claim,  or  whether  it  is  merely  a  flimsy  at- 
tempt to  evade  the  law. 

Commissioner  Williamson,  in  a  communication  to  the 
surveyor-general  of  Colorado,  thus  reflected  the  views 
of  the  land  department: — 

1  See  letter  of  commisflioner  of  the  general  land  olBce  approTing  thi* 
construction.    Mining  and  Scientific  Press,  vol.  78,  p.  122. 

>  Royston  v.  MUler,  76  Fed.  52. 

•  Lockbardt  v.  Bollins,  2  Idaho,  503,  509,  21  Pae.  413. 

*Id. 

»Mann  v.  Bndlong,  129  Cal.  577,  62  Pac.  120.  To  the  same  effect,  see 
Hnghee  v.  Ochner,  26  L.  B.  540,  27  L.  D.  396;  Sherloek  «.  LdghUm, 
9  W70.  297,  63  Pae.  580. 
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''AH  improvemente  made  upon  a  mining  claim  bav- 
*'  ing  a  direct  relation  to  the  development  thereof  may 
''  be  taken  into  consideration.  .  .  •  Any  building,  ma- 

*  *  chinery,  roadway,  or  other  improvements  used  in  con- 

*  *  nection  with,  and  essential  to  the  practical  development 
**  of  the  claim  will  enter  into  and  form  a  part  of  the 

expenditures  for  improvements.  .  .  .  Necessarily, 
however,  improvements  of  the  character  indicated 
must  be  associated  with  actual  excavations,  such  as 
*'  cuts,  tunnels,  shafts,  etc.,  so  as  to  clearly  show  that 
'*  they  are  intended  for  use  in  connection  with  the 
* '  claims  under  consideration.  * '  * 

A  liberal  construction  should  be  given  to  the  mining 
laws,  but'  it  should  not  be  so  liberal  as  to  authorize  a 
claim  to  be  held  without  representation.^ 

Labor  and  improvements  within  the  meaning  of  the 
statute  are  deemed  to  be  done  on  a  mining  claim  or 
lode,  when  the  labor  is  performed  or  improvements 
made  for  the  purpose  of  working,  prospecting,  and 
developing  the  ground  embraced  in  the  location,^  or  for 
the  purpose  of  facilitating  the  extraction  of  the  mineral 
it  may  contain.* 

Work  done  for  the  purpose  of  discovering  mineral, 
whatever  the  particular  form  or  character  of  the  deposit 
which  is  the  object  of  the  search,  is  within  the  spirit  of 
the  statute.  So  work  done  within  the  limits  of  placer 
claims  in  search  for  lodes  has  been  held  to  satisfy  the 
law ; '  but  when  groimd  sought  to  be  patented  as  placer 
is  used  exclusively  for  reservoir  purposes  for  the  storage 
of  water  to  be  conducted  elsewhere,  the  cost  of  construct- 

>7  Copp'B  L.  O.  179. 

*Beiiimiiigton  v.  Baudit,  6  Mont.  138,  9  Pac.  819;  Honaker  «.  Martin, 
11  Mont.  91y  27  Pac.  397. 

'Book  V.  Justice  M.  Co.,  58  Fed.  106,  117. 

«St.  Lonia  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  655;  Justice  M.  Co.  v. 
Barelajr,  82  Fed.  554,  560;  Floyd  v.  Montgomery,  26  L.  D.  122,  132; 
Copper  Glance  Lode^  29  L.  D.  542. 

•United  States  «.  Iron  8.  M.  Co.,  24  Fed.  568. 
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ing  such  reservoir  cannot  be  credited  as  work  done  on 
the  claim.* 

Picking  rock  from  the  walls  of  a  shaft  or  from  the 
ontcroppings  of  a  ledge,  in  small  quantities  from  day 
to  day,  making  tests  for  the  purpose  of  sampling  it, 
breaking  and  examining  it  under  a  glass,  crushing  it  in 
a  mortar  and  panning  it  out,  carrying  it  away  and  mak- 
ing assays  of  it  in  an  attempt  to  find  the  *  *  pay  shoot, '  * 
is  not  such  as  the  law  will  permit  the  claimant  to  be 
credited  with  upon  his  account  for  annual  labor 
performed.  Such  labor  does  not  add  to  the  value 
of  the  claim,  nor  does  it  tend  to  the  development  of 
the  mine.* 

In  an  early  case  in  California  it  was  held,  construing 
a  rule  requiring  two  days '  work  in  every  ten,  that  bona 
fide  efforts  of  the  owners  to  procure  machinery  for 
working  the  claim  might  be  justly  considered  as  work 
done  upon  the  claim  by  relation  and  intendment ;  *  but 
this  is  a  manifest  straining  of  the  law.  In  later  years 
the  same  court  held  that  time  consumed  and  money 
expended  for  traveling,  in  an  endeavor  to  arrange  for 
the  conduct  of  water  to  the  claim  for  mining  purposes, 
did  not  satisfy  the  law.* 

Placing  upon  the  ground  mining  tools,*^  implements, 
lumber,  and  other  material,  which  are  not  used  to  any 
extent  and  are  subsequently  removed,  perhaps  for  the 
purpose  of  doing  similar  duty  on  some  other  location, 
is  a  mere  sham  and  a  f  raud.^ 

In  a  case  decided  by  the  supreme  court  of  Montana,^ 
an  ambulatory  building  intruded  itself  on  the  attention 

>  Hale '8  Placer,  3  L.  D.  536;  Chessman's  Placer,  2  li.  D.  774. 

>  Bishop  V.  Baisley,  28  Or.  119,  41  Pac  936. 
s  Packer  v.  Heaton,  9  Cal.  569. 

^Du  Prat  V.  James,  65  Cal.  555,  4  Pac  562. 
•  Adams  v.  Quijada,  25  L.  D.  24,  28. 
•Uonaker  v.  Martin,  11  Mont.  91,  27  Pac.  397. 
TBemmington  v.  Bandit,  6  Mont.  138,  9  Pac  819. 
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of  the  court,  in  regard  to  which  Chief  Justice  Wade 
said: — 

^'An  attempt  seemed  to  have  been  made  to  make  this 
**  house  a  sort  of  a  traveling  representation  of  mines 
**  wherever  it  went  If  it  could  represent  the  Elmira 
**  claim,  it  might  have  represented  the  others  as  welL 
'  *  If  building  that  house  was  one  representation,  taking 
'  *  it  down  might  have  been  another ;  and  so  by  building, 
**  taking  down,  and  rebuilding  that  house  the  plaintiff 

*  *  might  have  represented  all  the  mines  in  that  district, 

*  *  and  this  process  might  go  on  for  years,  until  sufficient 
**  building  and  rebuilding  had  been  done  to  entitle  the 
**  party  to  a  patent  before  a  stroke  of  work  had  been 
**  performed  on  the  claim/' 

This  class  of  cases  illustrates  the  extremes  to  which 
locators  will  sometimes  resort  to  save  from  relocar 
tion  claims  which  they  never  intended  to  develop, 
and  which  they  attempt  to  hold  in  utter  defiance  of 
the  law. 

It  has  been  said  that  buildings  erected  upon  mining 
clain[is  may  be  considered  as  improvements.  This  is  no 
doubt  true  if  they  were  erected  for  any  purpose  reason- 
ably connected  with  mining  operations. 

To  make  such  a  building  an  improvement  under  the 
annual-labor  law,  it  must  have  been  erected  for  the 
purpose  of  benefiting  the  claim  and  for  ite  development. 
It  is  absurd  to  say  that  a  building  is  an  improvement 
on  such  claim  when  it  is  not,  and  was  not  intended  to  be, 
of  any  use  or  benefit  to  the  claim.^ 

Boadways  are  necessities,  and  where  such  have  been 
constructed  on  the  claim  for  the  manifest  purpose  of 
assisting  in  the  development  of  tiie  mine,  such  as  trans- 
porting machinery  and  materials  to  and  ore  from  the 
mine,  it  is  a  legitimate  expenditure.*  But  manifestly 
such  a  roadway  constructed  for  the  purpose  of  reaching 

1  Bryan  v.  MeCraig,  10  Colo.  S09,  15  Pac.  413. 

sDoherty  v.  Morris,  17  Colo.  105,  28  Pac  85;  Emilj  Lode,  6  I^  D.  220. 
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other  properties  would  not  satisfy  the  law.*  So  the 
constmction  of  a  flume  over  premises  claimed  as  a  min- 
ing claim,  and  their  use  as  a  deposit  for  the  waste  mate- 
rial from  an  adjoining  claim  owned  by  the  same  person, 
is  not  such  an  expenditure  as  is  required  by  law  regulat- 
ing the  performance  of  annual  work.* 

The  wages  paid  to  a  watchman  employed  to  take  care 
of  and  protect  mining  property  while  it  is  idle  have 
been  held  to  satisfy  the  law  as  to  annual  expenditure ;  ^ 
provided  such  services  were  necessary  to  preserve  tun- 
nelSy  buildings,  or  any  structures  erected  to  work  the 
mine,  and  which  would  be  necessary  in  case  active  work 
was  resumed.  But  if  there  was  only  a  naked  claim 
to  be  looked  after,  and  a  watchman  were  placed  there 
merely  to  warn  prospectors,  and  thus  prevent  relocation, 
the  rule  would  be  different.* 

As  was  said  by  the  supreme  court  of  California, — 

*  *  The  cases  must  be  rare  in  which  it  can  justly  be  said 

*  *  that  such  money  is  expended  in  prospecting  or  work- 
**  ing  the  mine.  There  may  be  cases  where  work  has 
**  been  temporarily  suspended,  and  there  are  structures 
"  which  are  likely  to  be  lost  if  not  cared  for,  and  it 

*  *  appears  that  the  structure  will  be  required  when  work 
^'  is  resumed,  and  that  the  parties  do  intend  to  resume 
**  work,  in  whicfr  money  expended  to  preserve  the 
'  ^  structure  will  be  on  the  same  basis  as  money  expended 
^ '  to  create  them  anew.  But  this  could  not  go  on  indefi- 
**  nitely.  As  soon  as  it  should  appear  that  this  was 
**  done  merely  to  comply  with  the  law  and  to  hold  the 
**  property  without  any  intent  to  make  use  of  such 
**  structures  within  a  reasonable  period,  such  expendi- 
**  ture  could  not  be  said  to  have  been  made  in  work 
*^  upon  the  mine.     Much    less  could  the  mine-owner 

>Gird  V.  California  Oil  Co.,  60  Fed.  541;  Copper  Glance  Lode,  29 
L.  D.  542. 

•  Jackson  v.  Bobj,  109  U.  S.  440,  3  Sup.  Ct.  Bep.  301. 

'Lockhart  v.  BoUina,  2  Idaho,  503,  21  Pac.  413,  followed  in  Tripp  v. 
Dunphj,  2k  L.  D.  14,  16. 

Altoona  Q.  M.  Co.  «•  Integral  Q.  M.  Co.,  114  CaL  100,  45  Pac  1047. 
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'  *  bring  picks,  shovels,  and  things  of  that  kind,  npon  the 
"  mine,  and  have  some  one  to  watch  them  to  prevent 
''  their  being  stolen,  and  have  such  cost  of  watching 
**  considered  as  work  upon  the  mine.'*  ^ 

Expenditures  made  in  unwatering  a  mine  might  be 
considered  in  estimating  the  amount  of  annual  work, 
if  such  unwatering  was  for  the  purpose  of  resumption 
of  active  operations.  But  where  this  class  of  work  was 
don^  for  the  sole  purpose  of  having  an  expert  examina- 
tion made  preliminary  to  a  proposed  sale,  we  do  not 
think  such  expenditure  should  be  allowed.^ 

g  630.  Work  done  within  the  limits  of  a  group  of 
claims  in  furtherance  of  a  common  system  of  develop- 
ment.— ^Long  before  patents  were  allowed,  indeed  from 
the  earliest  period  in  which  mining  for  gold  and  silver 
was  pursued  as  a  business,  miners  were  in  the  habit  of 
consolidating  adjoining  claims,  whether  they  consisted 
of  one  or  more  original  locations,  into  one,  for  con- 
venience and  economy  in  working  them.'  This  method 
of  representing  groups  of  claims  was  perpetuated  by  the 
act  of  May  10,  1872,  and  is  found  embodied  in  section 
twenty-three  hundred  and  twenty-four  of  the  Revised 
Statutes,  which  provides  that,  *' where  such  claims  are 
*  *  held  in  common,  such  expenditure  may  be  made  upon 
"  any  one  claim.'* 

As  was  said  by  the  supreme  court  of  the  United 
States, — 

**  It  often  happens  that,  for  the  development  of  a 
"  mine  upon  which  several  claims  have  been  located, 

1  Hough  V.  Hunt  (Cal.)}  70  Pac.  1059.  The  presence  of  a  watchman 
maj,  however^  tend  to  show  actual  posBeasion  negatiying  an  intention 
to  abandon,  where  that  issue  is  a  material  one,  the  annual  work  having 
been  performed.    Justice  M.  Co.  v.  Barclay,  82  Fed.  554,  562. 

*Mootedy  but  not  decided,  Bmerson  v,  McWhirter,  133  Gal.  510,  65 
Fa4^  1036. 

*St  Louis  Smelting  Co.  v.  Kemp,  104  U.  S.  636. 
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expenditures  are  required  exceeding  the  value  of  a 
single  claim,  and  yet  without  such  expenditures  the 
claim  could  not  be  successfully  worked.  In  such  cases 
it  has  always  been  the  practice  for  the  owners  of  the 
different  locations  to  combine  and  work  them  as  one 
general  claim ;  and  expenditures  which  may  be  neces- 
sary for  the  development  of  all  the  claims  may  then 
be  made  on  one  of  them.  ...  In  other  words,  the  law 
permits  a  general  system  to  be  adopted  for  adjoining 
claims  held  in  common,  and  in  such  case  the  expends 
tures  required  may  be  made  or  the  labor  be  per- 
formed upon  any  one  of  them.'*^ 

In  order  to  receive  the  benefit  of  this  provision  of  the 
law,  certain  conditions  are  essential: — 

(1)  The  claims  must  be  contiguous,  so  that  each 
claim  thus  associated  may  in  some  way  be  benefited.^ 

(2)  There  must  be  a  community  of  interest  in  each 
claim.  This  interest  need  not  be  of  a  strictly  legal 
nature.  Thus,  it  has  been  held,  that  though  the  names 
of  three  persons  claiming  to  hold  three  mines  in  com- 
mon did  not  appear  in  the  location  notice  of  each  mine, 
but  each  mine  was  located  in  the  name  of  one  of  such 
persons,  and  the  legal  title  to  each  was  therefore  in  the 
respective  locator,  all  the  locations  having  been  made 
under  an  oral  agreement  that  they  should  be  located  for 
the  common  benefit,  each  locator  had  such  an  equitable 
interest  in  the  others  as  to  make  the  work  done  on  one 
mine  for  the  development  of  the  three  satisfy  the  min- 
ing laws,  if  su£Scient  in  quantity  and  value ;  ^  but  where 

1  Jackson  v.  Boby,  109  XT.  &  440,  3  Sup.  Gt  Bep.  301.  See,  also,  0e 
Noon  V.  Morrison,  83  CaL  163,  23  Pac  374;  McNeU  v.  Pace,  3  L.  D.  267; 
Nicholas  v.  Becker,  11  L.  D.  8;  Dolles  v.  Hamberg  Cons.  M.  Ck).,  23  L.  D. 
267;  Axiom  M.  Co.  v.  White,  10  8.  Dak.  198,  72  N.  W.  462;  Yreka  M. 
and  M.  Co.  v.  Knight,  133  CaL  544,  65  Pac  1091. 

•Chambers  v.  Harrington,  111  U.  8.  350,  353,  4  Sup.  Ct  Bep.  428; 
Mt  Diablo  M.  and  M.  Co.  v.  CalUson,  5  Saw.  439,  Fed.  Cas.  No.  9886; 
Boyston  v.  Miller,  76  Fed.  50;  Gird  v.  California  OU  Co.,  60  Fed.  531; 
Copper  Glance  Lode,  29  L.  D.  542. 

•ifSberle  «•  Carmiehael,  8  N.  Mex.  169,  42  Pac.  95. 
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a  nmnber  of  persons  located  fifteen  hundred  feet  upon  a 
lode,  dividing  the  same  into  three  parcels  held  in  sev«' 
eralty,  work  done  upon  one  of  the  parcels  will  not  inure 
to  the  benefit  of  the  others.^  There  was  a  severance  of 
the  community  of  interest,  and  each  parcel  constitutes 
a  separate  claim. 

(3)  The  aggregate  amount  of  the  expenditure  of 
money  or  labor  on  one  claim  must  equal  in  value  that 
which  would  be  required  on  all  the  claims  if  they  were 
separate  or  independent.^ 

The  same  rule  is  recognized  and  followed  by  the  land 
department  in  estimating  value  of  the  expenditures  for 
patent  purposes  in  cases  of  group  applications.* 

(4)  The  work  performed  or  improvements  made 
must  manifestly  tend  to  the  development  of  all  the 
claims  in  the  group.*  The  burden  of  proof  is  on  the 
owner  to  show  that  the  work  done  or  improvement  made 
does,  as  a  matter  of  fact,  tend  to  the  development  of  the 
property  as  a  whole,  and  that  such  work  is  a  part  of  the 
general  scheme  of  improvement.*^ 

Such  is  the  rule  applied  where  work  is  done  outside 
of  the  claims  for  the  benefit  of  an  entire  group.® 

>  Zeckendorf  ff.  Hntehinson,  1  N.  Mez.  476. 

*C3uunber8  v.  Harringtoii,  111  U.  8.  350,  4  Sup.  Ct.  Bep.  428;  Eberle  v. 
Carmiebael,  8  N.  Mez.  169,  42  Pae.  95;  Aziom  M.  Co.  v.  White,  10 
8.  Dak.  198,  72  N.  W.  462;  Copper  Glance  Lode,  29  L.  D.  542;  Golden 
and  Cord  Mining  Claims,  31  L.  D.  178,  181;  Sweeney  v.  Northern  Pae. 
B.  B.,  20  L.  D.  394;  Good  Return  M.  Co.,  4  L.  D.  221;  In  re  Kinkaid, 
6  L.  D.  25. 

»  Post,  i  673. 

«McCormick  v.  Baldwin,  104  Cal.  227,  37  Pae.  903;  Jackson  v.  Boby, 
109  U.  8.  440,  3  8np.  Ct  Bep.  301;  In  re  Folsom,  16  Copp's  L.  O.  279; 
Axiom  M.  Co.  v.  White,  10  8.  Dak.  198,  72  N.  W.  462;  Copper  Glance 
Lode,  29  L.  D.  542. 

^Dolles  V.  Hamberg  Cons.  M.  Co.,  23  L.  D.  267;  Copper  Glance  Lode, 
29  Lu  D.  542. 

•  Jostiee  M.  Co.  v.  Barclay,  82  Fed.  554,  560;  Sherlock  t;.  Leighton, 
9  Wjro.  297,  63  Pae.  580;  Hall  if.  Kearny,  18  Colo.  506,  33  Pae.  373. 
Lilndley  on  M.— 74 
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As  to  the  nature  and  character  of  the  work  required 
to  be  performed,  what  we  have  said  in  a  preceding  sec- 
tion with  reference  to  single  locations  applies  with  equal 
force  to  group  claims.  The  quality  required  in  both 
instances  is  the  same,  but  the  quantity  in  the  case  of 
groups  dei)ends  upon  the  number  of  claims  sought  to  be 
represented  by  means  of  a  common  system  of  develop- 
ment 

As  to  whether  work  done  upon  one  claim  for  the  bene- 
fit of  a  group  does  so  benefit  all  the  claims  is  a  question 
of  fact.i 

The  land  department  has  formulated  a  series  of  de- 
ductions from  the  adjudicated  cases  as  to  work  done  out- 
side of  a  group  of  claims  for  the  common  benefit  of  all 
the  claims  which  embrace  the  principles  herein  dis- 
cussed. These  deductions  will  be  foimd  in  the  next 
section. 

With  regard  to  work  done  within  one  placer  claim  for 
the  benefit  of  a  group  of  contiguous  claims,  it  is  not  easy 
to  formulate  rules  specifically  applicable  to  that  class  of 
locations,  and  some  di£5culty  is  found  in  applying  rules 
which  are  peculiar  to  group  lode  claims.  This  embar- 
rassment is  encountered  in  the  oil  regions  of  California, 
where  the  product  is  reached  by  means  of  bored  wells. 
It  may  be  said  that  a  fully  equipped  well  on  one  twenty- 
acre  tract  has  a  tendency  to  develop  many  others  ad- 
joining,— that  is,  the  oil  brought  to  the  surface  from  one 
tract  is  supplied,  to  some  extent  at  least,  from  those 
immediately  adjoining,  but  it  is  impossible  to  define 
the  limit  within  which  such  a  rule  might  be  operative. 
In  a  report  recently  submitted  to  the  lower  house  of 
congress  by  the  committee  on  mines  and  mining,  it  was 
said  that  the  land  department  was  of  the  opinion  that 
the  annual  labor  upon  this  class  of  claims  must  be  done 

iTrekft  M.  and  M.  Ck).  o.  Knight,  188  CaL  644,  65  Pac  1091. 
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upon  each  location.  To  obviate  this  a  bill  was  intro- 
duced, and  is  now  pending  in  congress,  which  provides 
as  follows : — 

**  That  where  oil  lands  are  located  under  the  pro- 
visions of  title  thirty-two,  chapter  six,  Bevised  Stat- 
utes of  the  United  States,  as  placer  mining  claims,  the 
annual  assessment  labor  upon  such  claims  may  be 
done  upon  any  one  of  a  group  of  claims  lying  contig- 
uous and  owned  by  the  same  person  or  corporation, 
not  exceeding  five  claims  in  all;  provided,  that  said 
labor  will  tend  to  the  development  or  to  determine 
the  oil-bearing  character  of  such  contiguous  claims.'' 
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g  631.  Work  done  outside  of  the  boundaries  of  a 
claim  or  group  of  claims. — By  an  act  passed  February 
11,  1875,  commonly  known    as    the    **  tunnel  amend- 

*  *  ment, ' '  ^  section  twenty-three  hundred  and  twenty- 
four  of  the  Eevised  Statutes  was  amended, — 

**So  that  where  a  person  or  company  has,  or  may 
^*  run,  a  tunnel  for  the  purpose  of  developing  a  lode  or 
*'  lodes  owned  by  said  person  or  company,  the  money 
' '  so  expended  in  said  tunnel  shall  be  taken  and  consid- 

*  *  ered  as  exi)ended  on  said  lode  or  lodes,  whether 
**  located  prior  to  or  since  the  passage  of  said  act,  and 
**  such  person  or  company  shall  not  be  required  to 

*  *  perform  work  on  the  surface  of  said  lode  or  lodes  in 

*  *  order  to  hold  the  same  as  required  by  said  act ' ' 

This  act  did  not  affect  the  character  of  other  work  to 
be  done  or  improvements  to  be  made  according  to  law 
as  it  stood  before,  except  as  it  gave  special  value  to 
working  by  tunnel.*  The  land  department  held,  prior 
to  the  passage  of  this  amendment,  that  development  by 
means  of  a  tunnel  satisfied  the  law,'  although  a  contrary 
rule  had  been  previously  announced  by  Commissionei^ 
Drummond.* 

*  18  Statfl.  at  Large,  p.  315. 

*  Chambers  v,  Harrington,  111  IT.  8.  350,  355,  4  Sup.  Ct  Sep.  428. 

*  In  re  Coleman,  1  Copp's  L.  O.  34. 
* Copp's  Min.  Bee.  136, 142. 
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A  tunnel-site  located  under  section  twenty-three  hun- 
drod  and  twenty-three  of  the  Revised  Statutes  may  be 
utilized  for  development  purposes.  One  may  lose  the 
right  to  the  tunnel-site  (as  a  means  of  discovery)  by 
failure  to  prosecute  the  work  with  reasonable  diligence. 
Yet  the  work  thereon  may  be  credited  on  assessment 
work  on  claims  which  are  in  fact  benefited  by  it,*  the 
prerequisite  conditions  of  contiguity  and  community 
of  interest  being  present 

The  rule  is  well  settled  that  work  done  outside  of  a 
claim  or  group  of  claims,  if  done  for  the  purpose  and  as 
a  means  of  prospecting  or  developing  the  claim,  as  in 
the  case  of  tunnels,  drifts,  etc.,  is  as  available  for  hold- 
ing the  claim  or  claims  as  if  done  within  the  boundaries. 
One  general  system  may  be  formed,  well  adapted  and 
intended  to  work  several  contiguous  claims  or  lodes, 
and  when  such  is  the  case,  work  in  furtherance  of  the 
system,  whether  done  within  or  without  the  claim  or 
claims,  is  work  on  the  claims  intended  to  be  developed.* 

Work  done  outside  of  the  claim  upon  another  patent- 

>  Fissure  M.  Co.  t;.  Old  Susan  M.  Co.,  22  Utah,  438,  63  Pae.  587. 

•  Mt.  Diablo  M.  and  M.  Co.  v.  Callison,  6  Saw.  439,  457,  Fed.  Cas.  No. 
9886;  Jupiter  M.  Co.  v.  Bodie  Cons.  M.  Co.,  7  Saw.  96,  116,  11  Fed.  666; 
Jackson  v.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  Bep.  301 ;  St.  Louis  Smelting 
Co.  V.  Kemp.  104  U.  S.  636;  De  Noon  v.  Morrison,  83  Cal.  163,  23  Pac 
374;  Chambers  v.  Harrington,  111  XJ.  S.  850,  4  Sup.  Ct  Bep.  428;  Bem- 
mington  i;.  Bandit,  6  Mont  138,  9  Pae.  819;  Harrington  v.  Chambers, 
3  Utah,  94,  1  Pac.  362;  Packer  v,  Heaton,  9  CaL  568;  Hall  v.  Kearny, 
18  Colo.  505,  33  Pae.  373;  Doherty  v.  Morris,  17  Colo.  105,  28  Pae.  85; 
United  States  v.  Iron  8.  M.  Co.,  24  Fed.  568;  Kramer  v.  Settle,  1  Idaho, 
485;  Eberle  v.  Carmichael,  8  N.  Mex.  169,  42  Pac.  94;  Book  v.  Justice 
M.  Co.,  58  Fed.  106;  English  v.  Johnson,  17  Cal.  107;  Gird  v.  California 
Oil  Co.,  60  Fed.  631,  541;  Boyston  v.  Miller,  76  Fed.  50;  Taylor  v. 
Parenteau,  23  Colo.  368,  48  Pac.  505;  Strasberger  i;.  Beecher,  20  Mont 
143,  49  Pac.  740;  Justice  M.  Co.  v.  Barclay,  82  Fed.  554,  561;  Kopenstein 
V.  Hays,  20  Utah,  45,  57  Pac  712;  Power  v,  Sla,  24  Mont.  243,  61  Pae. 
468;  Sherlock  t;.  Leigh  ton,  9  Wyo.  297,  63  Pac.  580;  Kirk  v.  Clark,  17 
L.  D.  190;  Emily  Lode,  6  L.  D.  220;  Zephyr  Lode  Claim,  30  L.  D.  510; 
Copper  Glance  Lode,  29  L.  D.  542. 
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ed  claim,  if  for  the  benefit  of  the  one  unpatented,  may 
be  considered  as  work  done  upon  iU  In  cases  of 
consolidation  of  claims,  it  is  not  necessary  in  order  to 
have  its  due  share  of  such  work  or  improvements  cred- 
ited to  each  daim  that  such  group  of  claims  should  all 
be  embraced  in  the  same  proceedings  for  patent  If 
the  mining  laws  are  complied  with  in  other  respects 
such  claims  may  be  applied  for  and  entered  singly  or 
otherwise,  and  at  different  times,  without  in  any  way 
impairing  the  right  to  have  the  value  of  such  share 
credited  to  them  respectively.'  But  where  improve- 
ments not  situated  upon  the  claim  are  alleged  to  have 
been  made  for  the  development  of  such  claim,  it  must 
be  clearly  demonstrated  that  such  improvements  have  a 
direct  tendency  to  such  development'  They  must  have 
direct  relation  to  the  claim,  or  be  in  reasonable  proxim- 
ity to  it* 

The  labor  or  improvements  to  be  so  credited  must 
actually  promote  the  extraction  of  mineral  from  the 
land,  or  forward  or  facilitate  the  development  of  the 
daim  as  a  mine  or  mining  claim,  or  be  necessary  for  its 
care  or  the  protection  of  the  mining  works  thereon  or 
pertaining  thereto.' 

It  is  hardly  necessary  to  enumerate  the  various  meth- 
ods by  whidi  mines  may  be  worked  under  a  common 
system,  necessitating  the  performance  of  labor  or  the 
erection  of  improvements  outside  the  boundaries  of  a 
claim  or  claims.  It  is  not  within  the  province  of  the 
courts  to  question  the  judgment  of  a  property-owner 
in  the  legitimate  use  of  his  property,  or  to  determine 

^Hall  V.  Kearny,  18  Colo.  505,  33  Fac.  373;  Sherlock  v.  Leighton, 
9  Wyo.  297,  63  Pac.  580. 

*  Zephyr  Lode  Mining  Claim,  30  L.  D.  510. 

'Louise  M.  Co.,  22  L.  D.  663;  Clark's  Pocket  Quartz  Mine,  27  L.  D.  351. 

*  McGarrity  v.  Bjrington,  12  Cal.  426,  432. 

*  Highland  Marie  and  Marcella  Lodes,  31  L.  D.  37. 
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whether  one  mode  of  use  would  be  more  beneficial  than 
another.^  It  depends  largely  npon  local  environment 
and  the  character  of  the  ground  to  be  developed. 

The  ownership,  cost,  topographical  situation  of  the 
shaft,  tunnel,  or  other  workings  will  be  a  subject  of 
inquiry  as  to  whether  it  tends  in  a  greater  or  less  degree 
or  at  all  to  the  development  of  all  the  locations  as  re- 
quired by  the  law.* 

As  water  is  essential  to  the  development  and  working 
of  placers,  expenditures  made  in  constructing  ditches, 
flumes,  and  pipe  lines,  for  the  purpose  of  conducting 
water  to  the  property  for  use  on  such  property j  will  un- 
doubtedly satisfy  the  law.  The  cost  of  a  survey  prelim- 
inary to  the  location  of  a  ditch  for  the  development  of 
the  claim  will  not,  however,  be  credited  on  the  required 
statutory  expenditure,  where  the  ditch  has  not  been 
dug.* 

Dams  and  reservoirs  constructed  upon  outside  lands, 
for  the  purpose  of  storing  water  or  acquiring  requisite 
pressure,  the  water  to  be  conducted  from  such  dams 
or  reservoirs  to,  and  used  upon,  the  mining  claim,  are 
certainly  legitimate  expenditures,  to  be  credited  upon 
the  claim  where  the  water  is  used  or  to  be  used,  al- 
though the  cost  of  constructing  such  dams  under  such 
circumstances  could  not  be  credited  to  the  land  upon 
which  they  were  constructed.* 

So  a  flume  constructed  for  the  purpose  of  carrying 
away  tailings  and  waste  material  from  a  claim  may  be 
credited  to  the  claim  from  which  the  material  is  taken 

>  stone  V,  Bumpus,  46  Cal.  218;  Mann  v.  Bndlong,  129  GaL  577,  62 

Pac.  120. 

*  Hughes  V.  Ochsner,  27  L.  B.  396.  For  an  instance  where  a  claimant 
was  refused  credit  for  a  tunnel  constructed  underneath  a  part  of  th« 
claim  which  was  subsequently  lost  in  adverse  proceedings,  see  Bussell  9. 
Wilson  Creek  Cons.  M.  Ck>.,  30  L.  D.  322. 

>  Stork  &  Heron  Placer,  7  L.  D.  359. 

«  Hale's  Placer,  3  L.  D.  536;  Chessman's  Placer,  2  L.  D.  77i. 
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in  the  conduct  of  mining  operations ;  but  is  not  consid- 
ered as  labor  j)erfonned  or  improvements  made  upon 
the  land  whereon  the  flume  is  erected  or  tailings  de- 
posited.^ 

A  ditch  constructed  and  actually  reaching  a  claim, 
but  not  used  or  intended  to  be  used  in  connection  with 
it,  is  not  work  for  which  the  claim  is  entitled  to  credit* 

As  we  have  heretofore  observed,  roadways  are  neces- 
sary,«  and  where  constructed  in  good  faith  and  for  the 
manifest  purpose  of  aiding  in  the  conduct  of  mining 
operations  on  the  particular  claims  sought  to  be  repre- 
sented by  this  character  of  work,  the  cost  of  their  con- 
struction in  connection  with  active  mining  operations 
may  be  entitled  to  consideration;  but  this  rule  is  to  be 
applied  cautiously  and  on  the  lines  of  obvious  common 
serse.  In  a  general  way,  all  roads  within  a  mining 
district  are  convenient  and  necessary;  but  to  say  that 
work  done  upon  the  general  highways  within  a  mining 
district  may  be  done  by  mining  locators  and  applied 
in  lieu  of  assessment  work  on  their  respective  claims, 
would  be  absurd.*  A  road  is  not  necessarily  a  mining 
improvement  The  construction  of  a  road,  no  portion 
of  which  is  on  the  claim,  and  which  is  not  intended  to 
be  used  in  connection  with  such  claim,  cannot  be  ac- 
cepted as  a  compliance  with  the  law  relative  to  annual 
expenditure.* 

The  cost  of  constructing  a  smelting  furnace  at  which 
ores  from  a  large  number  of  claims  was  reduced  cannot 
be  estimated  in  determining  the  amount  of  annual  labor 

>  St.  uoms  Smelting  Co.  y.  Kemp,  104  U.  S.  636 ;  Jackson  v.  Boby, 
109  U.  8.  440,  3  Sup.  Ct.  Rep.  301. 

*  In  re  Downs,  7  L.  D.  71;  Trickey  Placer  Claim,  Id.  52. 
»  Ante,  §  629. 

•  Gird  V.  California  Oil  Co.,  60  Fed.  531. 

■White  Cloud  C.  M.  Co.,  22  L.  D.  252.    See,  also,  Alice  Edith  Lode, 
6  L.  D.  711;  Copper  Qlance  Lode,  29  L.  D.  542. 
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to  be  applied  to  claims  non-contiguous  to  other  claims ;  ^ 
and  the  same  rule  is  applied  to  a  quartz-mill  similarly 
situated  and  used.^ 

Considering  the  manifest  object  and  purpose  of  the 
law  requiring  annual  development  work  as  a  condition 
upon  which  the  locator's  estate  is  to  be  perpetuated, 
the  courts  and  the  land  department  will  readily  dis- 
criminate between  a  bona  fide  effort  to  fulfill  its  require- 
ments and  a  fraudulent  attempt  to  evade  it^  and  this 
applies  to  work  done,  or  pretended  to  be  done,  without 
as  well  as  within  the  limits  of  a  particular  claim  or 
group  of  claims.  The  tribunals  do  not  measure  a  loca- 
tor's acts  by  hard  and  fast  lines,  but  they  will  readily 
detect  the  difference  between  the  genuine  and  the  sham. 
Where  work  is  done  outside  of  a  claim  or  group  of 
claims  which  the  claimant  asserts  benefits  the  respective 
claims,  the  burden  rests  upon  him  to  establish  the  fact 
of  such  benefit.* 

The  secretary  of  the  interior,  after  a  review  of  most 
of  the  authorities  cited  in  this  and  in  the  preceding 
section,  deduced  the  following  rules  defining  the  cir* 
cumstances  under  which  work  ndght  be  done  outside 
of  a  group  of  claims  for  the  benefit  of  all  of  the  claims 
within  the  group ;  likewise  covering  to  some  extent  the 
character  of  the  work  and  the  conditions  under  which  it 
may  be  credited  where  done  on  one  claim  for  the  benefit 
of  a  number  of  contiguous  claims : — 

(1)  Labor  and  improvements,  within  the  meaning  of 
the  statute,  are  deemed  to  have  been  had  upon  a  mining 
claim,  or  upon  several  claims  held  in  common,  when  the 
labor  is  performed  or  the  improvements  are  made  in 
order  to  facilitate  the  extraction  of  minerals  from  the 

^  Copper  Glance  Lode,  29  L.  D.  642. 
*  Highland  Marie  and  Marcella  Lodes,  SI  L.  D.  37. 
•Sherlock  v.  Leighton,  9  Wyo.  297,  63  Pac.  680;  Justice  M.  Co.  v. 
Barclaj;  S2  Fed.  654,  660;  Hall  v,  Kearny,  18  Colo.  605,  33  Pac.  373. 
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claim,  or  the  daima  in  common,  as  the  case  may  be, 
though  such  labor  and  improvements  may  in  fact  be 
ontside  the  limits  of  the  claim,  or  claims  in  common, 
or  on  only  one  of  the  several  claims  held  in  common ; 

(2)  In  order  that  labor  performed  or  improvements 
made  npon  one  of  several  mining  claims  held  in  com- 
mon,  or  npon  ground  ontside  the  limits  of  such  claims, 
may  be  accepted  in  satisfaction  of  the  statute  as  to 
all  the  claims  so  held,  such  claims  must  be  adjoin- 
ing or  contiguous,  so  that  each  claim  thus  associated 
may  be  benefited  by  the  work  done  or  improvements 
made; 

(3)  Where  expenditure  in  labor  or  improvements  re- 
lied on  is  had  on  one  only  of  several  adjoining  or  con- 
tiguous claims  held  in  common,  it  is  incumbent  upon 
the  applicant  for  patent  to  the  claims  so  held  to  show 
that  such  expenditure  was  intended  to  aid  in  the  devel- 
opment of  all  the  claims,  and  that  the  labor  and  im- 
provements are  of  such  a  character  as  to  redound  to  the 
benefit  of  all ; 

(4)  Where  the  labor  and  improvements  are  not  upon 
the  claim,  or  upon  any  of  several  adjoining  or  contigu- 
ous claims  held  in  common,  but  outside  thereof,  it  is 
likewise  incumbent  upon  the  applicant  for  patent  to 
such  claim  or  claims  in  common  to  show  that  the  labor 
and  improvements  were  intended  to  aid  in  the  develop- 
ment of  the  claim,  or  claims  in  common,  as  the  case 
may  be,  and  are  of  a  character  suitable  for  the  purposes 
intended ; 

(5)  Labor  or  improvements  intended  for  the  common 
benefit  of  several  non-contiguous  mining  claims  cannot 
be  apportioned  to  the  different  claims  in  satisfaction  of 
the  required  expenditure  thereon,  for  the  reason  that 
to  do  so  would  be  to  credit  each  claim  with  an  expendi- 
ture made  in  part  for  the  benefit  of  other  claims  not 
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associated  therewith  as  claims  held  in  common  within 
the  meaning  of  the  law.^ 

2  632.  Period  within  which  work  must  be  done — Can 
preliminary  work  required  by  state  laws  as  an  act  of 
location  be  credited  on  the  first  year's  work  ?— The  law 

fixes  no  time  within  the  year  when  the  work  must  be 
done.  Consequently,  if  done  at  any  time  during  the 
year,  it  is  enough,  and  there  can  be  no  forfeiture  until 
the  entire  year  has  elapsed.^ 

It  may  be  conceded  that  either  by  state  legislation, 
or,  in  its  absence,  by  local  district  regulation,  the 
amount  of  the  annual  work  prescribed  by  the  federal 
law  may  be  increased,  and  as  to  such  increased  amount 
the  states  or  districts  may  fix  any  reasonable  time  within 
which  such  additional  work  may  be  performed,  regard- 
less of  the  period  fixed  by  the  federal  law,  within  which 
the  requirement  of  the  law  may  be  fulfilled.* 

But  may  the  states  or  local  districts  lawfully  require 
that  any  part  of  the  annual  work  required  by  the  federal 
law  should  be  performed  within  a  shorter  period  than 
that  specified  in  the  federal  statute, — i.  e.  within  the 
year  from  January  1st  next  succeeding  the  date  of  the 
location!  In  the  case  of  the  Original  Mining  Company 
V.  Winthrop  Mining  Company,*  the  supreme  court  of 
California  held  that  a  local  regulation  requiring  work 
to  be  performed  every  sixty  days  contravenes  the  federal 
law  and  is  void. 

The  majority  of  the  circuit  court  of  appeals  of  the 

1  Copper  Glance  Lode,  29  L.  D.  542,  549. 

•Belk  t;.  Meagher,  3  Mont.  65,  B.  C.  on  appeal,  104  U.  S.  279,  283; 
McGinnis  v,  Egbert,  8  Colo.  41,  47,  5  Pac.  652;  Atkins  v.  Hendree, 
1  Idaho,  95;  Hall  v.  Hale,  8  Colo.  351,  8  Pac.  580;  Mills  v.  Fletcher,  100 
Cal.  142,  34  Pac.  637;  Slavonian  M.  Co.  v.  Vacavich,  7  Saw.  217,  7  Fed. 
331. 

*Ante,  §260  (13),  p.  441. 

« 60  Cal.  631. 
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ninth  circnit,  in  the  case  of  Northmore  v.  Simmons,* 
criticises  the  doctrine  of  the  California  case^  holding  it 
to  be  in  conflict  with  the  weight  of  authority  and  to  be 
opposed  to  the  plain  meaning  of  the  statute.  Judge 
Boss,  in  a  dissenting  opinion,  contends  that  the  exact 
reverse  is  true,  and  that  the  decision  of  the  supreme 
court  of  California  gives  force  and  effect  to  the  federal 
statute  by  declaring  invalid  a  local  rule  inconsistent 
therewith. 

If  the  facts  of  the  case  in  Northmore  v.  Simmons 
justified  the  deduction  that  the  local  rule  there  involved 
applied  only  to  such  preliminary  development  work  as 
an  act  of  location,  there  would  not  necessarily  be  any 
conflict  between  the  two  cases,  and  both  could  be  sus- 
tained on  principle.* 

But  the  work  to  be  performed  under  the  local  rule 
w^hich  was  before  the  federal  court  seems  to  have  been 
treated  by  that  tribunal  as  a  part  of  the  annual  labor 
required  by  the  federal  statute,  and  in  this  aspect  there 
ifi  a  sharp  conflict  between  the  two  courts. 

We  have  heretofore  noted  that  the  state  statute  of 
Colorado  on  this  subject  as  to  placers  was  declared 
void.* 

As  above  stated,  the  year  within  which  work  is 
to  be  i)erformed  is  the  calendar  year  commencing  with 
the  first  day  of  January  next  succeeding  the  date  of  the 
location,  and  ending  with  the  thirty-first  day  of  Decem- 
ber. A  location  made  on  January  1,  1903,  need  not  be 
represented  until  December,  1904,  thus  permitting  the 
claim  to  be  held  practically  two  years,  without  the  neces- 
sity of  performing  any  work  whatever,  except  such 
preliminary  development  as  may  be  required  by  the 
laws  of  the  several  states  as  an  act  of  location.^ 

As  to  whether  or  not  work  performed  during  the  year 

>  97  Fed.  386.  »  Ante,  %  626. 

'  Ante,  S  344.  ^DiseoYeiy  shaft  or  its  equivalent:  ante,  §  344. 
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in  which  the  location  is  made, — ^that  is,  prior  to  the  first 
day  of  January  next  sncceeding  the  date  of  the  loca- 
tion,— ^may  be  credited  on  the  first  year 's  representation, 
is  a  matter  involved  in  some  doubt  Logically,  we  can 
see  no  objection  to  the  locator  performing  the  full 
amount  of  the  first  year's  labor  at  any  time  after  the 
inception  of  his  right  by  discovery.  While  his  location 
is  not  perfected  imtil  all  the  requisite  acts  are  i)er- 
formed,  yet  when  completed  his  rights  relate  back  to  the 
date  of  his  discovery,  and  that  should  be  considered  as 
the  date  of  his  location,  as  it  is  the  inception  of  his 
right^  The  object  and  intent  of  the  law  would  seem 
to  be  to  require  a  certain  amount  of  labor  to  be  per- 
formed before  the  end  of  a  certain  period  next  succeed- 
ing the  date  of  location. 

Commissioner  Williamson  at  first  accepted  this  con- 
struction of  the  law,^  but  subsequently  announced  a 
different  view;  not,  it  is  true,  in  a  contested  case,  but 
in  the  form  of  a  letter,  wherein  he  states  that  a  claim 
located  on  October  1,  1879,  requires  the  expenditure  of 
one  hundred  dollars'  worth  of  labor  or  improvements 
thereon  within  the  calendar  year  1880,  and  that  what- 
ever may  have  been  expended  during  the  year  1879  will 
not  answer  the  requirements  of  expenditures  in  1880.' 
The  effect  of  this  rule,  if  maintained,  will,  in  states 
requiring  preliminary  development  work  as  an  act  of 
location,  deny  the  locator  any  credit  for  such  prelim- 
inary work,  unless  his  discovery  fortuitously  occurs  in 
the  latter  part  of  a  year  and  he  is  enabled  to  delay  such 
work  until  after  January  Ist.  If  the  date  of  discovery 
is  not,  by  relation,  to  be  considered  as  the  date  of  the 
location,  then,  as  a  matter  of  course,  the  preliminary 
work  cannot  be  estimated  in  any  event 

iTalbott  V.  King,  6  Mont.  76,  9  Pac.  434. 
•7n  re  Hale,  7  Copp's  L,  O.  115. 
*ln  re  HayncB,  7  Copp'a  L.  O.  130. 
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If  the  views  last  expressed  by  Commissioner  William- 
a  are  recognized  by  the  land  department, — ^and  in- 
rmal  letters  of  the  land  officers  frequently  ripen  into 
rmal  rales, — ^the  locator's  only  safe  course  is  to  follow 
3m  without  waiting  for  the  courts  to  pass  upon  the 
estion. 

Of  one  thing  we  are  quite  sure :  No  matter  how  exten- 
e  a  development  or  how  large  an  expenditure  may  be 
ide  during  any  one  calendar  year,  the  excess  over  one 
Qdred  dollars  cannot  be  carried  forward  and  credited 
the  next  year.^  The  obligation  to  perform  the  statu- 
y  amount  each  year  is  not  satisfied  by  doing  two  or 
re  years '  work  in  one. 

The  mere  pendency  of  patent  proceedings  does  not 
or  to  the  issuance  of  a  certificate  of  purchase  excuse 

performance  of  annual  labor.* 
)n  the  question  of  the  pendency  of  an  action  insti- 
id  in  the  courts  to  determine  an  adverse  claim  dis- 
sing  with  the  necessity  of  performing  the  annual 
)r  the  land  department  has  not  always  been  con- 
ent  in  its  rulings.  For  example,  they  have  at  times 
1  that  the  work  must  be  done,  notwithstanding  the 

was  being  litigated  in  the  courts.* 
he  entry  of  judgment  in  the  adverse  suit  would  not 
ise  its  performance.*  The  department  has  even 
3  80  far  as  to  assert  that  if  after  filing  an  application 
1  patent  and  prior  to  entry  the  applicant  neglects  to 
brm  the  necessary  work,  the  department  may  cancel 

re  MerreU,  5  Copp  's  L.  O.  5. 

lis  V.  Downey,  85  Fed.  483,  489;  South  End  M.  Co.  v.  Twlney, 

.'v.  19,  36  Pac.  89;  Hughes  v.  Ochsner,  27  L.  D.  896;  Ferguson  v. 

[T  Mill  Co.,  14  L.  D.  43;  Cain  «.  Addenda  M.  Co.,  29  L.  D.  62; 

il  17.  Pace,  3  L.  D.  267. 

itinental  G.  and  8.  M.  Co.,  10  L.  D.  534;  Clark  v,  American  Flag 

Co.,  7  Copp's  L.  0»  6;  Higgins  v.  John  Q.  M.  Co.,  14  Copp's  L.  0. 

lis  V.  Montana  C.  Co.,  29  L.  D.  461, 
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the  application;  or  if  an  entry  has  been  made  after 
protest  filed,  alleging  failure  to  perform  the  work,  the 
entry  may  be  canceled.*  The  most  recent  views  of  that 
tribunal,  however,  modify  the  foregoing  statements  in 
several  important  particulars. 

While  recognizing  its  right  to  cancel  or  dismiss  a 
patent  application  which  is  suffered  to  lie  dormant  for 
an  unreasonable  length  of  time,  or  not  prosecuted  with 
reasonable  diligence,^  it  has  enunciated  the  doctrine  that 
the  question  of  performance  or  non-performance  of 
annual  labor  is  one  confined  to  adverse  claimants,  to  be 
determined  by  the  courts,  and  that  the  department  is 
not  concerned  therewith.' 

It  has  further  said  that  an  applicant  for  patent  who 
has  been  adversed  in  the  courts  is  not  obliged  after  the 
commencement  of  the  adverse  proceedings  to  keep  up 
the  annual  work.* 

This  last  expression  is,  we  deferentially  suggest,  in 
direct  conflict  with  the  terms  of  the  statute,  which  re- 
quires the  work  to  be  done  annually  until  a  patent  has 
been  issued." 

There  may  be  some  ethical  reasons  preventing  an 
adverse  claimant  who  is  prosecuting  his  claim  in  the 
courts  from  relocating  a  claim  on  the  ground  of  the 
failure  of  the  patent  applicant  to  perform  the  work, 
but  such  reasons  would  not  apply  to  a  stranger  to  the 
controversy,  and  in  the  absence  of  performance  of  work 
by  one  or  the  other  of  the  litigating  parties  third  parties 

*  Sweeney  v.  Wilson,  10  L.  D.  157. 

•Post,  I  696. 

•Barklage  v,  Bnsselly  29  L.  D.  401,  402;  In  re  Wolenberg,  29  L.  B. 
802,  304;  Marburg  Lode  Mining  Claim,  30  L.  D.  202,  206;  Gaifnej  «. 
Tomer,  29  L.  D.  470,  474;  Cleveland  v.  Eureka  No.  1  O.  M.  Co.,  31  L.  D. 
69,  71. 

« Marburg  Lode  Mining  Claim,  30  L.  D.  202,  21L 

•Be?.  SUta^  I  2324. 
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nld  certainly  relocate  and  assert  their  rights  in  the 

arts.^ 

S  633.  By  whom  labor  must  be  performed. — ^Mani* 
stiy,  the  mine  must  be  represented  and  the  annual 
irk  performed  by,  or  at  the  instance  of,  the  owner  or 
me  one  in  privity  with  him.  Work  done  by  a  mere 
spasser  or  stranger  to  the  title  will  not  inure  to  the 
aefit  of  the  locator,^  although  ultimately  paid  for  by 
)  claimant ;  but  work  done  for  the  benefit  of  the  claim 
one  holding  the  equitable  title  will  operate  to  pre- 
"ve  the  claim  from  forfeiture  and  inure  to  the  benefit 
the  claim.* 

Compliance  with  the  law  by  a  mineral  claimant,  who 
it  such  time  holding  under  color  of  title,  will  accrue 
bis  benefit  on  the  acquirement  of  the  legal  title.* 
The  purchaser  of  a  claim  from  a  prior  locator  is  en- 
od  to  the  benefit  of  all  expenditures  made  by  his 
ntor  in  the  development  thereof.'* 

634.  Oirenmstances  under  which  performance  of 
ual  labor  is  excused. — During  certain  periods  of  in- 
trial  depression  congress  has  passed  special  laws 
pending  the  provisions  of  the  section  of  the  Bevised 
tutes  requiring  the  performance  of  annual  labor,^ 

)st,  §  731. 

ttle  GmmeU  M.  Co.,  «.  Kimber,  1  Morr.  Min.  Bep.  536,  Fed.  Gas. 

B402;  Nesbitt  v.  De  Lamar's  Nevada  G.  M.  Co.,  24  Ney.  273,  77 

St.  Bep.  807,  52  Pac.  600. 

>ok  V.  Justice  M.  Co.,  58  Fed.  106;  Jupiter  M.  Go.  «.  Bodie  Cons. 

o,,  7  Saw.  96,  11  Fed.  666;  Nesbitt  v,  J>e  Lamar's  Nevada  Q.  M. 

!4  Nev.  273,  77  Am.  St  Bep.  807,  52  Pae.  609. 

(lies  V.  Hamberg  Cons.  M.  Go.,  23  L.  D.  267. 

m  V.  Storj,  21  L.  D.  440. 

t  of  Nov.  3,  1893,  28  Stats,  at  Large,  p.  6;  Act  of  July  18,  1894, 

14;   Act  of  Jnly  2,  1898,  30  Stats,  at  Large,  p.  651,   (excusing 

■8  of  claims  who  enlist  in  military  or  naval  service  of  United  States 

iit7  in  the  war  with  Spain  from  performance  of  annnal  labor)  • 
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tipon  the  condition,  that  the  claimant  ^  file  with  the  re- 
corder of  mining  locations  in  the  locality  in  which  his 
claim  was  situated  a  declaration  of  intention  to  hold  and 
work  the  claim  in  good  faith ;  but  these  are  mere  transi- 
tory acts  which  have  fully  accomplished  the  object  for 
which  they  were  passed,  and  no  longer  require  consider- 
ation. The  existence  of  Indian  hostilities  in  the  border 
regions, — a  not  infrequent  occurrence  in  the  past, — ^where 
an  attempt  to  comply  with  the  law  as  to  annual  labor 
would  jeopardize  the  life  of  tiie  locator,  would  certainly 
excuse  the  strict  fulfillment  of  the  requirements  of  the 
law,  provided,  of  course,  that  the  locator  returns  within 
a  reasonable  time  after  the  cessation  of  such  hostilities, 
and  resumes  his  efforts  to  represent  his  claim.  This  is 
but  the  application  in  a  larger  sense  of  the  rule  which 
excuses  the  performance  of  work  when  the  claim  is  in 
the  hostile  possession  of  another,  rendering  it  impossi- 
ble to  comply  with  law  without  incurring  risk  of  injury 
to  life  or  limb,  or  committing  or  inviting  a  breach  of  the 
peace. 

A  person  in  the  peaceful  and  lawful  occupancy  of 
public  land,  for  the  purpose  of  initiating  a  title,  having 
established  his  right  so  far  as  he  could  or  was  permitted, 
acquires  a  title  which  entitles  him  to  the  possession  of 
the  land  as  against  all  persons  except  the  government 
When  he  is  forcibly  prevented  from  fulfilling  the  letter 
of  the  law,  it  will  be  presumed  that  he  would  have  ful- 
filled it  if  permitted  so  to  do.* 

So  it  has  been  decided  that  where  adverse  possession 
of  a  mining  claim  is  taken  and  held  wrongfully,  the 

>  "Claimant''  includes  one  who,  claiming  in  good  faith  to  be  the  owner, 
although  not  euch  in  law,  files  the  notice  for  the  benefit  of  himself  and 
his  co-owners.  Nesbitt  v.  De  Lamar's  Nevada  0.  M.  Co.,  24  Nev*  273, 
7T  Am.  St  Bep.  807,  52  Pac.  609. 

^Bobinson  «•  Imperial  8.  M.  Co.,  6  Nev.  44;  Alford  v.  Dewin,  1 
Ner.  207. 
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itfnl  owner  or  locator  is  excused  from  doing  the 
issment  work  during  the  continuance  of  such  ad* 

le  holding.^ 

locator  cannot  be  deprived  of  his  inchoate  rights 
he  tortious  acts  of  others,*  but  there  must  be  a  bona 
effort  to  perform  the  work.  The  acts  and  hostile 
arations  of  one  asserting  an  adverse  right  must  be 
0  serious  and  menacing  a  character  as  to  satisfy  a 

of  ordinary  prudence  that  it  would  be  unsafe  to 
Q  work.  Threats  made  at  long  range,  when  a  re- 
tor  is  not  in  the  physical  possession  of  the  claim, 
*  made  upon  the  claim,  are  of  such  a  negative  char- 
-  as  to  preclude  the  idea  that  an  attempted  resump- 
of  work  would  be  met  with  force,  will  not  excuse  a 
)nable  attempt  to  comply  with  the  law.' 
may  be  suggested  that  third  parties  disconnected 

either  the  original  locator  or  the  hostile  relocator 
it  effect  a  relocation,  which  would  defeat  the  title 
th  contending  parties.  The  answer  to  this  is  found 
e  fact  that  no  one  could  initiate  a  right  by  force 
violence;^  and  if  the  status  of  the  claim  as  to 
Lcal  occupancy  is  such  as  to  admit  of  its  peaceable 
ation  by  outsiders,  it  is  open  to  a  peaceful  re-entry 
LB  original  locator  for  the  purpbse  of  performing 
ibor. 

35.  Value  of  labor  and  Improvements— How  esti- 
1. — ^In  some  of  the  mining  districts  attempts  have 
made  to  fix  the  value  of  a  day's  labor,  and  in 

I  M.  and  Mfg.  C!o.  v.  Dickort  M.  8.  Co.,  6  Utah,  183,  21  Pae.  1002; 

Fletcher,  100  GaL  142,  34  Pac  637;  TrevaskiB  v.  Peard,  111  Cal. 

Pae.  246;  Erhardt  v.  Boaro,  8  Fed.  692;   Lockhart  v.  Wills, 
ex.  263,  50  Pae.  318 ;  Id.,  9  N.  Mex..  334,  54  Pac.  336. 
rdt  V.  Boaro,  113  XT.  8.  527,  534,  5  Sup.  Ct.  Bep.  560;  Lockhardt  v. 
»  N.  Mex.  263,  SO  Pae.  318;  Lockhart  v.  Wills,  9  N.  Mez.  334, 
336. 

>nian  M,  Co.  v.  Vacavich,  7  Saw.  217^  7  Fed.  331. 
,  §  217. 

Undley  on  H.^75 
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Nevada^  and  New  Mexico^  we  eneonnter  statutes  pre- 
scribing the  number  of  hours  which  shall  constitute  a 
day^s  work  upon  a  mining  claim,  and  providing  that 
such  day's  work  shall  be  of  the  value  of  four  dollars. 

It  seems  to  us  that  it  is  not  within  the  power  of  any 
state  or  territorial  legislature  or  local  district  assem- 
blage to  arbitrarily  fix  the  value  of  any  marketable 
conmiodity.  This  class  of  legislation  contravenes  the 
federal  law.' 

The  following  instruction  upon  the  method  of  deter- 
mining values  has  been  approved  by  the  supreme  court 
of  Montana: — 

**  In  determining  the  amount  of  work  done  upon  a 

*  claim,  or  improvements  placed  thereon  for  the  pur- 
'  pose  of  representation,  the  test  is  as  to  the  reasonable 
'  value  of  tile  said  work  or  improvements — not  what 

*  was  paid  for  it  or  what  the  contract  price  was,  but  it 

*  depends  entirely  upon  whether  or  not  the  said  work 
^  or  improvements  were  reasonably  worth  the  said  sum 

*  of  one  hundred  dollars.  *  *  * 

A  mere  expenditure  is  not  sufficient  The  work  must 
tend  to  develop  the  claim  and  be  of  the  reasonable  value 
claimed.*^ 

Cost  is  an  element  in  establishing  value,  and  while  not 
conclusive  strongly  tends  to  establish  the  good  faith  of 
the  claimant.* 

It  is  not  material  whether  the  labor  performed  is 
paid  for  or  not,  provided  it  is  done  at  the  instigation 
of  the  owner.^    The  fulfillment  of  the  provision  of  the 

^Cornp.  Laws  (1900),  S  216. 

*  Comp.  Laws  (1897),  8  2288. 

■Penn  v.  Oldhauber,  24  Mont.  287,  61  Pae.  649;  Woody  v.  Bamardy 
69  Ark.  579,  65  S.  W.  100. 

« Mattingly  t;.  Lewisohn,  13  Mont.  508,  520,  35  Pac  111,  fMdfirmed— 
Penn  v.  Oldhauber,  24  Mont.  287,  61  Pae.  649. 

*  Flojd  V.  Montgomeiy,  26  L.  D.  122,  132. 
•Id. 

*  Lockhardt  v,  BoUins,  2  Idaho,  503,  21  Pae  413. 
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(T  lies  in  the  performance  of  the  labor  or  the  making 
the  improvements  required,^  and  not  in  the  payment 
r  it 

Experience  teaches  ns  that  this  question  of  valne  of 
Qiial  labor  forms  the  basis  of  innumerable  contro« 
•sies.  Every  relocator  is  interested  in  depreciating 
value  of  work  performed  by  the  original  locator, 
1  the  latter  in  saving  his  claim  from  forfeiture  is 
crested  in  extolling  its  worth.  It  is  largely  a  question 
opinion,  upon  which  both  practical  miners  and  ex- 
ts  will  disagree.  As  was  observed  by  the  supreme 
rt  of  Colorado, — 

It  is  probable  that  testimony  could  be  obtained  to 
low  that  nearly  all  the  annual  assessment  work  done 
pon  mining  claims  was  of  less  value  than  the  law 
jquired,  excepting  those  instances  where  it  greatiy 
^ceeds  the  sum  of  one  hundred  dollars;  and  while 
le  amount  paid  is  not  conclusive  that  work  of  that 
due  has  been  done,  but  the  actual  value  is  the  true 
st  whether  or  not  the  law  has  been  complied  with, 
»t,  where  the  testimony  is  conflicting  as  to  the  value, 
is  proper  to  consider  whether  there  has  been  a  bona 
le  attempt  to  comply  with  the  law. '  *  * 

536.     Proof  of  annual  labor  under  state  laws. — 

\.  of  the  states  and  territories  subject  to  the  congres- 
il  mining  laws  have  enacted  statutes  providing  for 
f ,  in  the  form  of  affidavits  establishing  the  fact  that 
mnual  labor  for  a  given  year  has  been  performed. 
a£Sdavits  are  required  to  contain  a  statement  as  to 
lature  and  value  of  the  work  performed  and  im- 
^ments  made,  and  are  to  be  filed  before  the  end  of  a 
I  period  with  the  recording  officer  in  whose  office 
d  of  mining  locations  is  made  pursuant  to  local  or 
legislation.    This  class  of  legislation  is  found  in 

man  v.  Curtis,  12  Mont.  301,  30  Pac.  266. 

ahj  V.  Bojd,  8  Colo.  104,  208,  6  Pac.  462.    See,  also,  Wright  v. 

,  132  CaL  56,  64  Pac  98. 
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Colorado,*  Idaho,*  Montana,*  Nevada,*  New  Mexico,* 
Utah,*  Washington,'^  Wyoming,®  Arizona,*  and  Arkan- 
sas.**^ 

The  fnll  text  of  state  legislation  on  this  subject  will 
be  found  under  appropriate  heads  in  the  appendix.  It 
is  unnecessary  to  consider  here  anything  beyond  the 
general  object  of  this  class  of  state  laws. 

The  failure  to  file  affidavits  of  annual  labor  is  accom- 
panied by  no  serious  penalty.  There  is  no  provision  in 
any  of  the  statutes  to  the  effect  that  a  failure  to  comply 
with  its  terms  will  work  a  forfeiture.** 

If  any  such  conditions  were  inserted,  or  if  any  of  the 
laws  in  question  were  susceptible  of  any  such  construc- 
tion, they  would  undoubtedly  be  considered  as  unrea- 
sonable, and  repugnant  to  the  federal  law.  A  forfeiture 
of  a  mining  claim  cannot  be  established,  except  upon 
clear  and  convincing  proof  of  the  failure  of  the  locators 
or  owners  of  the  claim  to  have  the  work  done  or  im- 
provements made  to  the  amount  required  by  law.**  All 

^Mills'  Annot.  Stats.,  S  3161,  as  amended— Session  Laws  of  1889| 
p.  261. 
'liaws  of  1895,  p.  27;  Civ.  Code  (1901),  t  2565. 

•  Bev.  Code  of  1895,  |  3614. 
«Conip.  Laws  (1900),  f  217. 

•Act  of  March  18,  1897;  Comp.  Laws  (1897),  f  2316. 

*  Laws  of  1899,  p.  26,  (  6. 

'Laws  of  1899,  p.  70,  §  6;  Placers,  Id,,  p.  72,  9  10  (4),  as  amended— 
Laws  of  1901,  p.  292. 

"Bev.  SUts  (1899),  |  2559,  as  amended— Laws  of  1901,  p.  105,  |  3. 

•Bev.  Stats  (1901),  {3240. 

^  Acts  of  1901,  p.  330,  f  2. 

A  law  on  this  sabjeet  ifss  passed  in  California  in  1891  (Stats.  1891, 
p.  219).  Whether  or  not  it  was  repealed  bj  implication  in  subsequent 
legislation  is  a  mooted  question.  The  statute  will  be  found  in  the 
Appendix.  It  is  eustomary  in  many  localities  in  California  to  file  such 
proof  with  the  countj  recorder. 

>^Book  V.  Justice  M.  Co.,  58  Fed.  106,  118;  Murray  Hill  M.  and  M.  Co. 
V.  Havenor,  24  Utoh,  73,  66  Pac.  762. 

I'Book  V.  Justice  M.  Co.,  58  Fed.  106,  118;  Hammer  v.  Garfield  M.  and 
M.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  Bep.  548;  Strasburger  v.  Beecher,  20 
Mont.  143,  49  Pac  740;  Providence  0.  M.  Co.  v.  Burke  (Arix.),  57  Pac 
641;  poffi,  1645. 
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ese  staixites  provide  that  the  affidavits  when  filed,  or 
rtified  copies  of  them,  shall  be  prima  facie  evidence 

the  facts  therein  stated,  which,  of  course,  means 
eh  facts  as  are  required  by  the  law  to  be  stated 
srein. 
In  Idaho  it  is  provided  that  the  failure  to  file  such 

affidavit  shall  be  considered  prima  facie  evidence 
it  the  requisite  labor  has  not  been  performed,  and 
ewise  in  New  Mexico  such  failure  places  the  burden 
proof  upon  the  owner  or  owners  of  such  claim  to 
)w  that  such  work  has  been  done  according  to  law. 
linarily  the  burden  of  proof  rests  with  the  party 
irging  a  forfeiture  to  show  that  the  work  has  not 
n  performed  by  the  previous  locator.^ 
n  Idaho  and  New  Mexico,  where  there  is  a  failure 
lie  the  proof  of  annual  labor,  it  would  seem  that  this 
3  is  modified  and  the  burden  is  shifted.  We  cannot 
any  objection  to  this  class  of  state  legislation.  The 
eral  states  have  a  right  to  define  the  nature,  degree, 
1  effect  of  evidence,  within  rational  limits,  and  we 
not  think  these  provisions  unreasonable, 
'he  general  purpose  and  object  of  state  laws  author- 
g  the  making  and  filing  of  proofs  of  annual  labor  are 
y  stated  by  Judge  Hawley  in  Book  v.  Justice  Mining 

in  construing  the  Nevada  statute: — 

The  object  of  this  act  was  evidentiy  to  fix  some 
3finite  way  in  which  the  prpof  as  to  tiie  performance 
:'  the  work  or  expenses  incurred  in  the  making  of 
iprovements  might  be  in  many  cases  more  accessi- 
e.  In  all  mining  communities  there  is  liable  to  be 
•me  difficulty  in  finding  the  men  who  actually  per- 
nned  the  labor  or  made  the  improvements  and 
*ocTiriiig  their  testimony,  in  order  to  establish  the 

mmer  v,  Qarfleld  K.  and  M.  Co.,  130  U.  8.  291,  9  Sup.  Ct.  Bep.  648; 
on  V,  Young,  18  Colo.  625;  Qnigley  t;.  Gillett,  101  Cal.  462,  35  Pac 
Coleman  v.  Curtis,  12  Mont.  301;   Harris  v,  Kellogg,  117  CaL 
9  Pae.  708;  Strasburger  v.  Beecher,  20  Mont.  143,  49  Pac.  740. 
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facts  necessary  to  show  a  compliance  with  the  mining 
law  in  this  respect.  •  •  •  Locators  of  mining  claims 
would  doubtless  often  save  much  time  and  trouble,  as 
well  as  hardship,  inconvenience,  and  expense,  by  com- 
plying with  the  provisions  of  the  act ;  but  the  act  does 
not  prevent,  and  was  not  intended  to  prohibit,  the- 
owners  of  a  mining  claim  from  making  the  necessary 
proof  in  any  other  manner,  nor  does  it  prohibit  the 
contesting  party  from  contradicting  the  facts  stated 
in  the  affidavit.*'^ 

As  was  said  by  the  supreme  court  of  Montana, — 

**  The  statute  provides  a  convenient  method  of  pre- 
serving prima  facie  evidence  of  the  annual  represen- 
tation of  mining  claims,  by  the  performance  of  the 
labor  or  making  of  the  improvements  of  the  value 
required  thereon,  by  putting  such  evidence  in  the 
form  of  an  affidavit,  stating  tiie  facts  required.  This 
statute  relates  not  to  the  effect  of  doing  the  work  or 
making  the  improvements  as  required  by  law,  but  to 
the  method  of  preserving  prima  facie  evidence  of  the 
.  fact  that  such  requirement  has  been  fulfilled.  *  *  * 

The  affidavit  may  be  filed  at  any  time  after  the  work 
has  been  performed,  and  prior  to  the  lapse  of  the  period 
fixed  by  the  statute.® 

There  is  no  requirement  in  any  of  these  laws  that 
there  should  be  a  separate  affidavit  for  each  claim  rep- 
resented ;  *  but  in  cases  of  groups  represented  by  work 
done  within  the  limits  of  one  of  the  claims  comprising 
it,  or  where  it  is  asserted  that  work  done  outside  of  a 
claim  or  group  of  claims  was  so  performed  for  the 
benefit  of  such  claim  or  group,  the  affidavit  to  possess 
any  value  or  force  should  clearly  demonstrate  that  the 
work  so  done  related  directly  to  the  claims,  and  that 

» 58  Fed.  106,  118. 

'Coleman  v,  Curtis,  12  Mont.  301,  805,  80  Pae.  266;  Dandson  v,  Bor- 
deaux, 15  Mont.  245,  250,  88  Pac  1075. 
•  McGinnis  v,  Egbert,  8  Colo.  41,  48,  5  Pae.  652. 
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such  work  obviously  tended  to  their  development  A 
mere  conclusion  of  the  affiant  to  that  effect  would  not 
be  accepted. 

g  637.  Obligation  to  perform  labor  annually  ceases 
with  the  final  entry  at  the  land  office. — The  law  requires 
that  labor  shall  be  performed  or  improvements  made 
upon  each  claim  until  a  patent  has  been  issued  therefor. 

**  The  true  rule  of  law  governing  entries  of  public 
land,  to  which  mineral  lands  form  no  exception,  is, 
that  when  the  contract  of  purchase  is  completed  by 
the  payment  of  the  purchase  money  and  the  issuance 
of  the  patent  certificate  by  the  authorized  agents  of 
the  government,  the  purchaser  at  once  acquires  a 
vested  interest  in  the  land,  of  which  he  cannot  be 
subsequently  deprived  if  he  has  complied  with  the 
requirements  of  the  law  prior  to  entry,  and  the  land 
thereupon  ceases  to  be  a  part  of  the  public  domain, 
and  is  no  longer  subject  to  the  operation  of  the  laws 
governing  the  disposition  of  the  public  lands.  In 
such  cases  there  is  part  performance  of  a  contract  of 
sale,  which  entitles  the  purchaser  to  a  specific  per- 
formance of  the  whole  contract  without  further  action 
on  his  part.  When  the  proofs  are  made  and  the  pur- 
chase money  paid,  the  equitable  title  of  the  purchaser 
is  complete,  and  the  patent  when  issued  is  evidence 
of  the  regularity  of  the  previous  acts,  and  relates  to 
the  date  of  the  entry  to  tiie  exclusion  of  all  interven- 
ing claims.  In  short,  an  entry  made  is  in  all  respects 
equivalent  to  a  patent  issued,  in  so  far  as  third  parties 
are  concerned.'*^ 

This  view  was  accepted  by  the  courts  as  a  proper 
interpretation  of  the  law,*  and  the  supreme  court  of  the 

'Secretary  Sehnrz,  in  re  American  Hill  Q.  M.,  Sickle's  Min.  Dec.  377, 
8.  C.  Coinrs.  decision.  Id.  384«  See,  also,  Gold  Blossom  Q.  M.,  2  L.  D. 
767;  American  HiU  Q.  M.,  5  Copp's  L.  O.  114;  Id.,  6  Copp's  L.  O.  1; 
pavid  Foote  Lode,  26  L.  D.  196 ;  Beins  v,  Montana  Copper  Co.,  29  L.  D. 
461,  464;  Neilson  v.  Champagne  M.  and  M.  Co.,  Id.  491;  McCormick 
V.  Night  Hawk,  Id.  373;  Marburg  Lode  Mining  Claim,  30  L.  D.  202. 

'Aurora  Hill  Cons.  M.  Go.  v.  85  M.  Co.,  34  Fed.  515;  Deno  v.  GrifELn, 
20  Ne?.  249,  20  Pac  308;  Alta  M.  and  8.  Co.  v.  Benson  M.  and  S.  Co. 
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United  States  quoted  approviiigly  the  ruling  of  the  land 
department,  and  held  that  when  the  price  is  paid  the 
right  to  a  patent  immediately  arises.  If  not  issued  at 
once,  it  is  because  the  magnitude  of  the  business  in 
the  land  department  causes  delay ;  but  such  delay  in  the 
mere  administration  of  affairs  does  not  diminish  the 
rights  flowing  from  the  purchase,  or  cast  any  additional 
burdens  upon  the  purchaser,  or  expose  him  to  the 
assaults  of  third  parties.*  The  obligation  to  perform 
the  annual  labor  ceases,  therefore,  when  final  entry  and 
payment  is  made  and  the  certificate  of  purchase  is 
issued,  provided  the  issuance  of  such  certificate  is  not 
procured  through  fraud.*  This  obligation,  however, 
may  be  revived  by  either  a  cancellation  or  suspension  of 
the  entry. 

The  commissioner  of  the  general  land  office  has  power 
to  suspend  the  entry  on  which  the  certificate  is  founded, 
by  virtue  of  his  supervisory  control  over  the  acts  of  his 
subordinates,'  and  when  suspended  the  certificate  of 
purchase  cannot  be  used  as  evidence  as  long  as  the  sus- 
pension continues.^  He  has  also  the  power  to  cancel  the 
certificate  upon  due  notice  and  under  proper  condi- 
tions ;  '^  but  so  long  as  the  certificate  remains  uncanceled 
or  unsuspended  the  annual  labor  need  not  be  performed. 

§  688.  Millsites. — ^Millsites  are  not  subject  to  the 
annual  labor  law.    Their  use  and  occupancy  for  pur- 

(Aii2.)>  10  P»:-  S^;  Crane's  Gulch  M.  Co.  v,  Scherrer,  134  Cal.  350,  86 
Am.  St.  Bep.  279,  66  Pae.  487;  post,  f  771. 

1  Benson  M.  and  8.  Go.  v.  Alta  M.  and  8.  Co.,  145  XT.  &  428,  12  Sap. 
Ct.  Bep.  877.  See,  also,  Deffeback  v.  Hawke,  115  U.  8.  392,  6  8ap.  Ct 
Bep.  95. 

•  Murray  v.  Polglase,  23  Mont.  401,  59  Pac  439. 

*  Hosmer  v.  Wallace,  47  Cal.  461.  A  full  discussion  of  the  powers  and 
duties  of  the  land  department  will  be  found  in  the  next  title. 

«Figg  V.  Hensley,  52  Cal.  299;  Murray  v.  Polglase,  17  Mont  455,  43 

Pac.  505. 

•Caldwell  v.  Bush,  6  Wyo.  342,  45  Pac  488;  Parsoni  «.  Venake, 
164  U.  8.  89,  17  Sup.  Ct.  Bep.  27. 
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poses  connected  with  mining  operations  on  the  lodes  to 
which  they  are  extralimital  adjuncts  is  all  that  is  re* 
qnired.  This  is  the  rule  followed  by  the  land  depart- 
ment in  relation  to  the  expenditures  required  for  patent 
purposes.^ 

It  is  difScult  to  see  how  a  millsite  can  be  developed. 
It  is  not  a  mining  claim.  It  must  be  located  on  non- 
mineral  land,  and  its  continued  existence  depends  en- 
tirely upon  its  use  in  connection  with  a  located  vein. 
We,  of  course,  have  no  reference  to  millsites  upon  which 
are  erected  custom  mills  or  reduction  works  under  the 
last  clause  of  section  twenty-three  hundred  and  thirty- 
seven  of  the  Bevised  Statutes. 

It  is  unnecessary  to  add  anything  to  that  which  we 
have  heretofore  said  on  the  subject  of  millsites. 

^Commn.  Letter,  1  Oopp'a  L.  0.  2;  Alia  Mmsite,  8  L.  D.  195.    See^ 
ante,  H  519-524. 
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g  642.  Oircumstances  under  which  the  locator's  es- 
tate is  terminated.— In  the  case  of  Black  v.  Elkhom 
Mining  Co.,  decided  by  the  supreme  court  of  the  United 
States  upon  the  subject  of  dower  in  unpatented  mining 
claims,  we  find  the  following  statement  as  to  the  nature 
of  a  locator's  title  and  the  circumstances  under  which 
it  may  be  extinguished:— 

*  *  To  sum  up :  As  to  the  character  of  the  right  which 
is  granted  by  the  United  States  to  a  locator,  we  find, — 

**  (1)  That  no  written  instrument  is  necessary  to  ere- 
ate  it.  Locating  upon  the  land  and  continuing  yearly 
to  do  the  work  provided  for  by  the  statute  gives  to  and 
continues  in  the  locator  the  right  of  possession  as 
' '  stated  in  the  statute. 

**  (2)  This  right,  conditional  in  its  character,  may  be 
**  forfeited  by  the  failure  of  the  locator  to  do  the  neces- 
*  *  sary  amount  of  work ;  or  if,  being  one  among  several 
^^  locators,  he  neglects  to  pay  his  share  for  the  work 
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which  has  been  done  by  his  co-owners,  his  right  and 
"  interest  in  the  claim  may  be  forfeited  to  such  co- 
owners  under  the  provisions  of  the  statute. 

**  (3)  His  interest  in  the  claim  may  also  be  forfeited 
by  his  abandonment,  with  an  intention  to  renounce 
his  right  of  possession.  It  cannot  be  doubted  that  an 
actual  abandonment  of  possession  by  a  locator  of  a 
mining  claim,  such  as  would  work  an  abandonment  of 
any  otiier  easement,  would  terminate  all  the  right  of 
*  *  possession  which  the  locator  then  had.  *  ^  ^ 

In  support  of  the  last  proposition  the  court  says : — 

**An  easement  in  real  estate  may  be  abandoned  with- 
out any  writing  to  that  effect,  and  by  any  act  evincing 
an  intention  to  give  up  and  renounce  the  same.  If 
the  locator  remained  in  possession  and  failed  to  do  the 
work  provided  for  by  tiie  statute,  his  interest  would 
terminate  under  such  circumstances.  If  he  convey  to 
another  a  right  which  may  be  thus  lost,  that  convey- 
ance would  seem  to  be  equivalent  to  an  abandonment 
by  him  of  all  rights  under  the  statute.  What  could 
be  better  evidence  of  an  intention  to  abandon  than  an 
actual  conveyance  of  his  right  to  another,  ceasing  to 
do  any  work  thereon,  and  giving  up  of  his  possession 
in  accordance  with  his  conveyance!  The  abandon- 
ment by  simply  leaving  the  land  is  no  more  efficacious 
than  conveying  his  rights  and  also  leaving  possession 
without  any  intention  of  returning. ' ' 

This  characterization  of  the  nature  of  the  estate  in  a 
perfected  mining  location  does  not,  at  the  first  glance, 
seem  to  blend  harmoniously  with  other  declarations  of 
the  same  tribunal.    For  example,  that  court  has  said : — 

*^A  mining  claim  perfected  under  the  law  is  property 
in  the  highest  sense  of  the  term  * — ^in  the  fullest  sense 
of  the  word.'  A  valid  and  subsisting  location  of  min- 
eral lands,  made  and  kept  up  in  accordance  with  the 
provisions  of  the  statutes  of  the  United  States,  has 

»  Black  V.  Elkhorn  M.  Co.,  163  U.  8.  445,  450,  16  Sup.  Ct.  Bep.  1101. 
•Forbes  v.  Gracey,  94  U.  S.  762;  Belk  v.  Meagher,  104  U.  8.  279,  283. 
•  Manael  v.  Wnlff,  152  U.  S.  505,  510, 14  Sup.  Ct.  Bep.  651. 
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* '  the  effect  of  a  grant  by  the  United  States  of  the  right 
'*  of  present  and  exclusive  possession  of  the  lands  lo- 
*'cated/'^ 

If  the  decision  in  Black  v.  Elkhom  Mining  Company 
had  been  promulgated  by  any  court  of  less  dignity  than 
the  supreme  court  of  the  United  States,  we  might  defer- 
entially suggest  that  while  the  view  announced  upon  the 
subject  of  abandonment,  as  distinguished  from  for- 
feiture, was  undoubtedly  applicable  to  the  early  mining 
tenures  as  they  existed  prior  to  the  enactment  of  the 
federal  mining  laws,  by  legislative  construction  and 
judicial  interpretation  the  character  of  the  estate  in  later 
years  had  been  raised  to  such  a  dignity  that  it  required 
something  more  than  a  mere  parol  abandonment  to 
terminate  it 

While  it  is  true  that  no  written  instrument  creating 
the  grant  is  signed  by  the  grantor,  yet  in  at  least  thirteen 
out  of  the  fourteen  states  and  territories  subject  to  the 
federal  mining  laws,  with  the  consent  and  under  the 
sanction  of  the  federal  government,  a  record  titie  is 
established.  "  A  statutory  writing  affecting  realty, 
**  being  in  part  the  basis  of  a  miner's  titie,*'*  is  re- 
quired. 

While  as  between  the  government  and  the  locator 
the  titie  of  the  latter  is  equitable,  the  courts  of  the  min- 
ing states  have  uniformly  held  that  as  against  every 
one  else  the  estate  was  that  of  a  freehold. 

The  supreme  court  of  the  United  States  has  said  that 
a  written  conveyance  is  not  necessary  to  the  transfer  of 
a  mining  claim,*  citing,  as  authority  for  this  doctrine, 
an  early  California  case ;  *  but  ever  since  1860  the  su- 

iGwillim  V.  Doxmellan,  115  U.  8.  45,  49,  5  Sup.  Ct.  Bep.  1110;  Mc- 
Kinley  Greek  M.  and  M.  Go.  v.  Alaska  United  M.  Go.,  183  U.  B.  563, 
22  Bap.  Gt.  Bep.  84. 

•Pollard  V.  Shively,  5  Golo.  309,  312. 

»  Union  Cons.  B.  M.  Co.  v,  Taylor,  100  U.  8.  39,  42. 

«  Table  Mt  T.  Go.  v,  Btranahan,  20  Gal.  198. 
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pieme  court  of  that  state  has,  by  a  uniform  line  of 
decisions,  held  that  a  written  instrument  was  necessary 
to  pass  the  title  to  a  located  mine.^ 

The  same  rule  obtains  in  Montana,'  and  we  think  we 
are  justified  in  making  the  statement,  that  at  the  present 
time,  in  every  state  and  territory  subject  to  the  federal 
mining  laws,  a  perfected  mining  location  is  treated  as 
real  estate,  and  that  the  same  formalities  are  required 
to  transmit  the  title  as  in  case  of  other  real  property. 
The  estate  is  treated  as  a  legal  one.  It  will  support  the 
action  of  ejectment  It  may  be  mortgaged  and  generally 
dealt  with  as  if  the  absolute  fee  were  vested  in  the  lo- 
cator.' A  parol  agreement  for  its  transfer  cannot  be 
enforced.* 

A  conveyance  is  not  an  abandonment  Abandonment 
terminates  a  right    A  conveyance  transmits  it^ 

Judge  Field,  while  on  the  supreme  bench  of  Califor- 
nia, announced  the  doctrine  that, — 

"  The  right  of  the  occupant  originating  in  mere  pos- 
**  session  may,  as  a  matter  of  course,  be  lost  by  aban- 
**  donment  Where  there  is  title,  to  preserve  it  there 
**  need  be  no  continuance  of  possession,  and  the  aban- 
"  donment  of  the  latter  cannot  affect  the  rights  held  by 
"  virtue  of  the  former.'** 

And  the  supreme  court  of  the  United  States  has  said 
that, — 

*  ^  There  is  nothing  in  the  act  of  congress  which  makes 
**  actual  possession  any  more  necessary  for  the  protec- 
**  tion  of  the  title  acquired  to  such  a  claim  by  a  valid 

>Ooller  V.  Fett,  80  Gal.  481;  Folger  «•  Coward,  36  Cal.  650;  Harden- 
trargh  V.  Baeon,  33  Cal.  381 ;  Melton  v.  Lambard,  61  Cal.  258 ;  Qarthe  v. 
Hart,  73  CaL  641,  15  Pac.  03;  Moore  v.  Hamerstag,  109  CaL  122,  41 
Pac.  806. 

•  Hopkins  v.  Noyefl,  4  Mont.  650,  2  Pac  280. 

•  Ante,  f  639. 

«Beagan  v.  McKibben,  1  S.  Dak.  270,  76  N".  W.  943. 
sBiehardaon  v.  McNolty,  24  Cal.  339;  Butte  Hardware  Co.  v.  Frank, 
25  Mont.  344,  66  Pac.  1. 
•Ferris  v.  Coover,  10  CaL  689,  632. 
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^'  location,  fhan  it  is  for  any  other  grant  from  the 
*' United  States.^'* 

The  abandonment  of  possession  is  one  thing;  the 
abandonment  of  a  right  of  exclusive  possession  and 
enjoyment  granted  by  a  statute  which  is  a  muniment  of 
title  is  another.  If  the  estate  of  the  locator  is  a  legal 
estate,  it  can  only  be  divested  by  abandonment  when 
the  circumstances  are  sufficient  to  raise  an  estoppel ;  but 
when  such  abandonment  is  not  accompanied  by  circum- 
stances  sufficient  to  raise  an  estoppel,  no  matter  how 
formal  the  abandonment  may  be,  if  it  fall  short  of  a 
legal  deed  of  conveyance,  it  has  no  effect  whatsoever 
upon  the  title.^ 

There  is  another  consideration  which  may  add  some 
weight  to  the  contention  that  such  an  estate  cannot  be 
lost  or  terminated  by  mere  parol  abandonment  The 
statute  which  creates  and  authorizes  the  grant  specifies 
the  conditions  under  which  the  estate  granted  shall  be 
forfeited.  The  question  may  be  plausibly  asked.  Can 
the  estate  be  lost  or  terminated  lawfully  in  any  other 
manner  or  for  any  other  cause  than  that  specified  in  the 
statute? 

But  as  the  supreme  court  of  the  United  States  seems 
to  assume  that  the  locator's  estate  may  be  lost  either 
(1)  by  forfeiture  for  non-performance  of  annual  labor, 
or  (2)  by  voluntary  parol  abandonment,  it  will  be  neces- 
sary for  us  to  consider  the  essential  differences  between 
the  two. 

g  643.  DiBtinction  between  abandonment  and  for- 
feiture.— Abandonment  is  always  a  question  of  inten- 
tion.' In  forfeiture  the  element  of  intent  is  not  involved. 

•  Belk  V.  Meagher,  104  U.  8.  279,  283. 

•  Tiedeman  on  Beal  Property,  %  439;  8  Washburn  on  Beal  Propertj, 
p.  65. 

•Omar  v.  Soper,  11  Colo.  380,  7  Am.  St  Bep.  246, 18  Pae.  443;  Mallett 
V.  Unole  Sam  M.  Co.,  1  Nev.  188,  204,  90  Am.  ]>ee.  484;  WeUl  v.  Lucerne 
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It  rests  entirely  upon  the  statute,  and  involves  only  the 
question,  whether  the  terms  of  the  law  have  been  com- 
plied with*^ 

Abandonment  operates  ioistcmter.  Where  a  miner 
gives  up  his  claim  and  goes  away  from  it  without  any 
intention  of  returning,  and  regardless  of  what  may 
become  of  it,  or  who  may  appropriate  it,  an  abandon- 
ment takes  place,  and  the  property  reverts  to  its  original 
stairis  as  part  of  the  imoccupied  public  domain.  It  is 
then  pvblici  juris,  and  open  to  location  by  the  first 
comer.^  Forfeiture  is  not  complete  until  some  one  else 
enters  with  intent  to  relocate  the  property.* 

Abandonment  may  occur  at  any  time,  even  after  full 
compliance  with  the  law  as  to  performance  of  annual 
labor.  Forfeiture  will  only  ensue  upon  the  lapse  of  the 
statutory  period,  and  upon  failure  to  represent  the 
claim. 

M.  Co.,  11  Ne7.  200;  Bell  v.  Bedrock  T  and  M.  Co.,  36  Cal.  214;  Stone  v. 
Geyser  Q.  M.  Co.,  52  Cal.  315;  Derry  v.  Boss,  5  Colo.  295;  St.  John  v. 
Kidd,  26  CaL  263;  Waring  v.  Crow,  11  Gal.  367;  Davis  v,  Bntler,  6  Cal. 
510;  Biehardson  v.  McNoltj,  24  Cal.  339;  Morenhaut  v.  Wilson,  52 
Cal.  263;  Marshall  v.  Harney  Peak  T.  M.  Co.,  1  S.  Dak.  350,  47  N.  W. 
290;  Myers  v.  Spooner,  55  CaL  257;  Dodge  v,  Nearden,  7  Or.  456; 
Treraskis  «.  Peard,  111  Cal.  599,  44  Pac.  246;  Doe  v.  Waterloo  M.  Co., 
70  Fed.  455;  Jnstice  M.  Go.  v.  Barclay,  82  Fed.  554,  559;  Valcalda  v. 
Silver  Peak  Mines,  86  Fed.  90;  McCarthy  v.  Speed,  11  S.  Dak.  362,  77 
N.  W.  590;  Kinney  v.  Fleming  (Ariz.),  56  Pac.  723;  McCann  v.  Mc- 
Millan, 129  GaL  350,  62  Pac.  31;  Buffalo  Z.  and  G.  Go.  v.  Crump  (Ark.), 
69  a  W.  672. 

I  St  John  V.  Kidd,  26  Gal.  263,  272;  Bell  v.  Bedrock  T.  and  M.  Co., 
36  Cal.  214,  218;  McCarthy  v.  Speed,  11  S.  Dak.  362,  77  N.  W.  590; 
McKay  v.  McDougall,  25  Mont.  258,  87  Am.  St.  Bep.  395,  64  Pac.  669. 

*Derry  i;.  Boss,  5  Colo.  295;  Davis  v.  Butler,  6  Gal.  510;  Biehardson  v. 
McNnlty,  24  Gal.  339;  Mallett  v.  Uncle  Sam  M.  Co.,  1  Nev.  188,  90  Am. 
Dee.  484;  Morenhaut  v.  Wilson,  52  Gal.  263;  St.  John  v.  Kidd,  26  Gal. 
263;  Harkrader  v,  Carroll,  76  Fed.  474;  McKay  v,  McDougall,  25  Mont. 
258,  87  Am.  St.  Bep.  395,  64  Pac  669. 

3  Little  Gunnell  M.  Go.  v.  Kimber,  1  Morr.  Min.  Bep.  536,  539,  Fed.  Gas. 
Ko.  8482;  Lakin  i;.  Sierra  Buttes  G.  M.  Co.,  25  Fed.  337,  343;  McCarthy  i;. 
Speed,  11  S.  Dak.  362,  77  N.  W.  590;  Beals  v.  Cone,  27  Colo.  473,  83  Am. 
St.  B^.  92,  62  Pac  948,  958. 
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Abandonment  may  be  proved  under  the  general  issne.^ 
Forfeiture  as  a  defense  to  an  action  must  be  specially 
pleaded,^  although  this  rule  does  not  obtain  necessarily 
in  proceedings  to  determine  adverse  claims  under  sec- 
tion twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes,  where  the  title  of  each  party  is  put  in  issiie.® 
Nor  is  the  plaintiff  in  the  case  in  other  forms  of  actions 
compelled  to  anticipate  the  defense  of  his  adversary 
and  allege  forfeiture  gf  a  claim  which  the  defendant 
may  set  up.  In  states  where  no  special  replication  is 
required  to  be  filed  to  the  answer,  and  where  the  gen- 
eral allegation  of  ownership  is  sufl5cient  to  support  an 
action  involving  disputed  claims  to  mining  locations,* 
the  counter  allegations  of  ownership  in  the  answer  are 
deemed  to  be  denied,  and  forfeiture  may  be  proved 
under  the  general  issue. 

Where,  however,  either  abandonment  or  forfeiture  are 
relied  upon,  the  burden  of  proof  rests  witii  the  party 
asserting  it.»    An  exception,  however,  to  tiiis  last  rule 

^Wilson  V.  Gleaveland,  30  Gal.  192;  Bell  v.  Bedrock  T.  and  M.  Co., 
36  Oal.  214;  Bell  i;.  Brown,  22  Gal.  671;  Morenhaut  «.  Wilson,  52  Gal. 
263;  Trevaakis  v.  Peard,  111  Gal.  599,  44  Pac  246. 

The  supreme  court  of  Montana,  while  not  undertaking  to  decide  the 
question,  intimated  that  it  would  be  safer  to  plead  abandonment.  Mc- 
Shane  v.  Kenkle,  18  Mont  208,  56  Am.  St.  Bep.  578,  44  Pac.  979. 

'Benshaw  t;.  Switzer,  6  Mont.  464,  13  Pac.  127;  Garfield  M.  and  M.  Go. 
V.  Hammer,  6  Mont.  53,  8  Pac.  153;  Morenhaut  v.  Wilson,  52  Gal.  263; 
Mattingly  v.  Lewisohn,  13  Mont.  508,  35  Pac.  Ill;  Bishop  v.  Baislej, 
28  Or.  119,  41  Pac.  936;  Wulff  v.  Manuel,  9  Mont.  286,  213  Pac  723, 
S.  G.  reversed  on  appeal,  but  not  on  this  point,  152  U.  S.  505,  14  Sup.  Gt. 
Bep.  651;  Altoona  Q.  M.  Go.  v.  Integral  Q.  M.  Go.,  114  GaL  100,  45  Pae. 
1047;  Power  v.  Sla,  24  Mont.  243,  61  Pac  468;  Emerson  v.  McWhirter, 
133  Gal.  510,  65  Pac.  1036. 

'  Steel  v.  Gold  Lead  M.  Go.,  18  Nev.  80,  1  Pac.  448. 
As  to  what  is  necessary  to  be  alleged  and  proved  in  this  class  of 
actions  and  the  relationship  between  the  state  courts  and  the  land  depart- 
ment, see  subject  of  '^ adverse  claims''  in  a  succeeding  chapter. 

^Gontreras  v,  Merck,  131  Gal.  211,  63  Pac  336;  Harris  v.  Kellogg,  117 
Gal.  484,  49  Pac  708. 

*Oreamuno  t^.  Unde  Sam  M.  Go.,  1  Nev.  215;  Quigley  v.  Gillett,  101 
GaL  462,  35  Pac.  1040;  Goleman  v.  Glements,  23  Gal.  249;  Bishop  9. 
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may  be  noted.  Where  a  party  shows  that  no  work  was 
performed  by  his  adversary  within  the  limits  of  a  claim 
he  makes  out  a  prima  facie  case,  and  thereafter,  should 
such  adversary  depend  upon  labor  done  outside  the 
claim,  the  burden  is  cast  upon  him  of  proving  the  per- 
formance of  such  labor  and  proving  that  its  reasonable 
tendency  is  to  benefit  the  claim,^ 

§  644.  Acts  constituting  abandonment  —  Evidence 
establishing  or  negativing  it. — ^Abandonment  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.^  No  arbitrary 
rule  can  be  laid  down  which  will  satisfy  all  cases.  The 
question  being  one  purely  of  intent,  the  fact  is  to  be 
determined  by  the  acts  and  conduct  of  the  party.  It 
may  be  express  or  implied;  it  may  be  effected  by  a 
plain  declaration  of  intention  to  abandon;  and  it  may 
be  inferred  from  acts  or  failures  to  act,  so  inconsistent 
with  an  intention  to  retain  it,  that  the  unprejudiced 
mind  is  convinced  of  the  renunciation.* 

Upon  a  question  of  abandonment,  as  upon  a  question 
of  fraud,  a  wide  range  is  allowed,  for  it  is  generally  only 
from  facts  and  circumstances  that  the  truth  is  to  be 
discovered,  and  both  parties  should  be  allowed  to  prove 
any  fact  or  circumstance  from  which  any  aid  for  the 
solution  of  the  question  can  be  derived.^    The  animus 

BaiBley,  28  Or.  119,  41  Pae.  939;  Johnson  v.  Toung,  18  Colo.  625,  34  Pac. 
173;  Harrifl  v.  Kellogg,  117  Cal.  484,  49  Pac  708;  Axiom  M.  Co.  v. 
White,  10  S.  Dak.  198,  72  N.  W.  462;  Dibble  v.  Castle  Chief  G.  M.  Co., 
9  8.  Dak.  618,  70  N.  W.  1055;  Seals  v.  Cone,  27  Colo.  473,  83  Am.  St 
Sep.  92,  62  Pac  948,  958;  Sherlock  v,  Leighton,  9  Wyo.  297,  63  Pac.  580, 
934;  Haynes  v,  Briscoe  (Colo.),  67  Pac.  156;  Buffalo  Z.  and  C.  Co.  v, 
Cmmp  (Ark.),  69  S.  W.  572,  576. 

*  Sherlock  v.  Leighton,  9  Wyo.  297,  63  Pac.  580,  934. 

•Lockhart  i;.  Wills,  9  N.  Mez.  263,  50  Pac  318;  McCann  v,  McMillan, 
129  CaL  350,  62  Pac  31;  Taylor  v.  Middleton,  67  Cal.  656,  8  Pac  594; 
Myers  v.  Spooner,  55  Cal.  257,  260. 

*  North  American  Exploration  Co.  v,  Adams,  104  Fed.  404. 

^Willson^.  Cleveland,  30  Cal.  192;  Bell  i;.  Bedrock  T.  and  M.  Co., 

36  Cal.  214,  218. 

Lindley  on  M.— 76 
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revertendi  is  the  simple  test.*  There  must  be  a  leaving 
of  the  claim  without  any  intention  of  returning  or  mak- 
ing any  further  use  of  it,  to  sustain  the  charge  of  aban- 
donment The  leaving  having  been  shown,  it  is 
competent  for  the  opposite  party  to  show  any  acts  ex- 
plaining \i? 

If  tools  or  mining  implements  are  left  on  the  ground, 
this  fact  would  be  a  circumstance  negativing  the  idea 
of  abandonment^ 

The  employment  of  a  watchman,  although  his  salary 
might  not  be  an  element  to  be  considered  in  the  compu- 
tation of  annual  labor,  may  be  evidence  to  negative 
abandonment  and  establish  possession.^ 

Mere  failure  by  one  co-locator  to  contribute  his  pro- 
portion of  the  expense  of  performing  assessment  work 
would  not  be  conclusive  evidence  of  an  intention  to 
abandon,  although  it  is  a  circumstance  which  may  be 
considered  in  connection  with  others.* 

Lapse  of  time,  absence  from  the  ground,  or  failure 
to  work  it  for  any  definite  period,  unaccompanied  by 
other  circumstances,  are  not  evidence  of  abandon- 
ment* 

An  erroneous  patent  survey,  if  corrected  before  pat- 

» stone  V.  Geyser  Q.  M.  Co.,  52  Cal.  815,  318;  Valcalda  v.  Silver  Peak 
Mines,  86  Fed.  90.  See  Kinney  «.  Fleming  (Ariz.),  56  Pac.  723;  Buffalo 
Z.  and  C.  Co.  v.  Crump  (Ark.),  69  S.  W.  572,  576. 

«  Bell  i;.  Bedrock  T.  and  M.  Co.,  36  Cal.  214. 

>  Harkness  v.  Burton,  39  Iowa,  101,  S.  C.  on  appeal,  9  Morr.  Min.  Bep. 
318;  Morenhaut  v.  Wilson,  52  Cal.  263. 

♦Justice  M.  Co.  v,  Barclay,  82  Fed.  554,  562. 

*  Oreamuno  v.  Uncle  Sam  M.  Co.,  1  Nev.  215 ;  Waring  v.  Crow,  11  CaL 
367,  372. 

*Mallett  V.  Uncle  Sam  M.  Co.,  1  Nev.  157;  Wade's  Am.  Min.  Law, 
§  33;  Seamen  v.  Yawdrej,  16  Vesey  Jr.  390,  S.  C.  13  Morr.  Min.  Hep.  62; 
Partridge  v,  McKinney,  10  Cal.  181;  Dodge  v.  Marden,  7  Or.  456,  S.  a 

I  Morr.  Min.  Bep.  63;  Buffalo  Z.  and  C.  Co.  v.  Crump  (Ark.),  69  S.'  W. 
572,  577;  Valcalda  v.  Silver  Peak  Mines,  86  Fed.  90;  McCarthy  v.  Speed, 

II  S.  Dak.  362,  77  N.  W.  590. 
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ent,  does  not  operate  as  an  abandonment  of  area  im- 
properly omitted  by  the  surveyor.* 

An  original  application  for  patent  which  expressly 
excludes  a  certain  conflict  area  of  land  is  not  in  itself 
such  an  abandonment  or  waiver  of  the  applicant's  right 
thereto,  as  to  preclude  his  filing  a  supplemental  appli- 
cation covering  such  tract.* 

A  patent  is  not  essential  to  the  enjoyment  of  a  mining 
claim  held  under  a  valid  location ;  hence  the  failure  of  a 
mineral  applicant  to  prosecute  his  application  for  patent 
is  not  in  itself  an  abandonment  of  the  claim.® 

Mere  amendment  of  a  location  is  not  an  abandonment 
of  the  original.^  Nor  is  an  attempted  relocation  by  the 
owner,  if  tiie  relocation  is  invalid.** 

The  declarations  of  a  party  against  his  own  interest, 
accompanying  his  removal  from  the  claim,  would  cer- 
tainly be  admissible  to  show  intent,  and  this,  indepen- 
dent of  the  fact  that  others  acted  upon  such  declarations, 
which  would  involve  the  element  of  estoppel.  Estoppel 
in  pais  does  not  constitute  an  element  in  abandonment, 
nor  is  it  one  of  the  circumstances  from  which  an  aban- 
donment may  be  found.* 

It  has  been  held  that,  when  the  question  of  abandon- 
ment is  in  issue,  the  declarations  in  his  own  favor,  made 
by  the  party  against  whom  it  is  alleged,  negativing  any 
intention  to  abandon,  may  be  admitted  in  evidence  for 
the  special  purpose  only  of  showing  an  absence  of  such 
intention.^    Abandonment  may  also  be  proved  by  the 

1  Basin  M.  and  C.  Go.  v.  White,  22  Mont.  147,  55  Pac.  1049. 
•Fox  V,  Mutual  M.  and  M.  Co.,  31  L.  D.  59. 

*  Coleman  v.  McKenzie,  28  L.  D.  348. 

*  Ante,  S  398. 

A  Temescal  O.  and  M.  Co.  v,  Salcido,  137  Cal.  211,  69  Pac.  1010. 

*  Marquart  v.  Bradford,  43  Cal.  526. 

'Noble  V.  Sylvester,  42  Vt.  146,  150;  Rush  v.  French,  1  Ariz.  99,  25 
Pac.  816;  Tait  v.  Hull,  71  Cal.  149,  12  Pac.  391;  Lewis  v.  Burns,  106  Cal. 
381,  39  Pac.  778;  International  and  G.  N.  By.  Go.  v.  Anderson,  82  Tex. 
516,  27  Am.  St  Bep.  902,  17  S.  W.  1039,  and  authorities  there  cited. 
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acts  and  conduct  of  a  party,  even  against  his  express 
declarations  to  the  contrary.^ 

g  646.  Forfeiture. — The  penalty  for  failure  to  com- 
ply with  the  requirements  of  the  law,  in  respect  to  the 
performance  of  annual  labor,  is  found  in  section  twenty- 
three  hundred  and  twenty-four  of  the  Revised  Stat- 
utes:— 

**  Upon  a  failure  to  comply  with  these  conditions, 
**  the  claim  or  mine  upon  which  such  failure  occurs 
'^  shall  be  open  to  relocation  in  the  same  manner  as  if 
'  ^  no  location  of  the  same  had  ever  been  made. ' ' 

The  term  ** forfeiture*'  does  not  appear  in  the  statute, 
but  the  courts  employ  it  as  a  comprehensive  word  in- 
dicating a  legal  result  flowing  from  a  breach  of  condition 
subsequent,  subject  to  which  the  locator  acquires  his 
title. 

In  a  previous  section  we  have  noted  the  distinction 
between  forfeiture  and  abandonment,  and  have  there 
enumerated  the  leading  characteristics  of  both.*  We 
have  heretofore  observed  the  reluctance  with  which  the 
courts  enforce  this  penalty.*  They  have  settled  the 
doctrine  that  the  forfeiture  cannot  be  established  ex- 
cept upon  clear  and  convincing  proof  of  the  failure 
of  the  former  owner  to  have  work  performed  or 
improvements  made  to  the  amount  required  by  law.* 
The  courts  do  not  incline  to  the  enforcement  of  this  class 

1  TrevaskiB  i;.  Peard,  111  Cal.  599,  605,  44  Pac  246;  Myen  v.  Spooner, 
55  Cal.  257,  260;  McCaxm  v.  McMiUan,  129  GaL  350,  62  Pao.  31. 

'S643. 

'§624. 

*  Hammer  v.  Garfield  M.  and  M.  Co.,  130  17.  S.  291,  301,  9  Sup.  Ct.  Bep. 
548;  Straaburger  v.  Beeeher,  20  Mont.  143,  49  Pac  740;  Axiom  M.  Co.  v. 
White,  10  S.  Dak.  198,  72  N.  W.  462;  Justice  M.  Co.  v.  Barclay,  82  Fed. 
554,  559;  IKbble  v.  Castle  Chief  G.  M.  Co.,  9  8.  Dak.  618,  70  N.  W.  1055; 
Providence  G.  M.  Co.  v.  Burke  (Ariz.),  57  Pac  641;  Power  v.  Sla,  24 
Mont  243,  61  Pac  468;  Emerson  v.  McWhirter,  133  Cal.  510,  65  Pac 
1036;  Buffalo  Z,  and  C.  Co.  v.  Crump  (Ark.),  69  S.  W.  572,  677. 
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of  penalties,  which  have  always  been  deemed  in  law 
odious.* 

Of  course,  while  a  claim  is  subject  to  relocation  for 
failure  to  perform  the  requisite  annual  labor,  no  for- 
feiture is  worked,  and  the  estate  of  the  locator  is  not 
divested  until  there  has  been  a  peaceable  entry  for  the 
purpose  of  perfecting  the  relocation.  The  right  of  the 
original  claimant  is  terminated  only  by  the  entry  of  a 
new  one.* 

We  have  heretofore  dealt  with  the  subject  of  forfei- 
ture for  failure  to  comply  with  the  requirements  of  local 
rules  other  than  those  governing  the  subject  of  annual 
labor,^  and  have  also  considered  the  effect  of  a  fail- 
ure to  comply  with  the  provisions  of  state  laws  regu- 
lating the  manner  of  initiating  and  perfecting  locations.^ 
The  class  of  forfeitures  which  we  are  now  consid- 
ering are  those  only  which  may  result  from  a  failure 
to  perform  the  annual  labor  required  by  the  federal 
law. 

Succinctly  stated,  the  rule  is,  that  the  work  prescribed 
in  the  act  must  be  done,  or  the  claim  is  open  to  relocation, 
and  a  forfeiture  may  thus  ensue.' 

The  subject  of  relocation  after  the  original  claimant 

*  Mt  Diablo  M.  and  M.  Co.  v.  Gallison,  5  Saw.  439,  457,  Fed.  Gas.  No. 
9S86;  Belcher  Cona.  G.  M.  Co.  v.  Deferrari,  62  GaL  160,  163;  Quigley  v. 
Gillett,  101  CaL  462,  35  Pac.  1040;  Johnson  v.  Toung,  18  Colo.  625,  84 
Pac  173;  Book  v.  Justice  M.  Co.,  58  Fed.  106;  Gobnan  v.  Clements,  23 
Gal.  245;  Emerson  v.  McWhirter,  133  Gal.  510,  65  Pac  1036;  Grown  Point 
G.  M.  Go.  i;.  Grismon,  39  Or.  364,  65  Pac.  87. 

s  Little  Gnnnell  M.  Co.  v.  Kimber,  Fed.  Gas.  No.  8402,  1  Morr.  Min. 
Bep.  536,  539;  Beals  v.  Gone,  27  Golo.  473,  83  Am.  St.  Bep.  92,  62  Pac 
948,  958;  McCarthy  v.  Speed,  11  S.  Dak.  362,  77  N.  W.  590;  Barklage  v. 
Bnssell,  29  L.  D.  401;  In  re  WoUenberg,  Id.  302,  304;  Neilson  v.  Cham- 
pagne M.  Co.,  Id.  491;  Goleman  v.  McKenzie,  Id,  359;  Marburg  Lode 
Mining  Claim,  30  L.  D.  202,  206. 

»AnU,  %  274 

*Ante,  §S  384,  390. 

^Bussell  V.  Brosseau,  65  Gal.  605,  4  Pac.  643;  Du  Prat  v,  James,  65 
Gal.  555,  5  Pac  562. 
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has  failed  to  comply  with  the  law  is  fully  discussed  in  a 
preceding  article.^ 

g  646.  Forfeiture  to  co-owners. — Section  twenty-three 
hundred  and  twenty-four  of  the  Revised  Statutes,  after 
providing  for  the  performance  of  annual  labor  or  the 
making  of  improvements  to  the  value  of  one  hundred 
dollars  during  each  calendar  year,  contains  the  follow- 
ing additional  provision : — 

**  Upon  the  failure  of  any  one  of  several  co-owners 
**  to  contribute  his  proportion  of  the  expenditures  re- 

*  *  quired  hereby,  the  co-owners  who  have  performed  the 

*  *  labor  or  made  the  improvements  ^  may,  at  the  expira- 
*'  tion  of  the  year,  give  such  delinquent  co-owner  per- 
'  *  sonal  notice  *  in  writing,*  or  notice  by  publication  in 
**  the  newspaper  published  nearest  the  claim,*^  for  at 
**  least  once  a  week  for  ninety  days,®  and  if  at  the  ex- 
**  piration  of  ninety  days  after  such  notice  in  writing, 
**  or  by  publication,  such  delinquent  should  fail  or  re- 
**  fuse  to  contribute  his  proportion  of  the  expenditure 

*  *  required  by  this  section,  his  interest  in  the  claim  shall 

*  *  become  the  property  of  his  co-owners  who  have  made 
"  required  expenditures/' 

The  manifest  object  of  these  provisions  is  to  afford 
a  speedy  and  convenient  method  of  taking  away  the 
property  of  one  cotenant  and  giving  it  to  another  with- 

>  §9  402,  409. 

*  A  co-owner  who  has  not  made  the  required  expenditures  is  not  within 
the  terms  of  the  statute,  and  therefore  not  in  a  position  to  take  advantage 
of  its  forfeiture  provisions.  If  a  group  of  claims  is  involved  in  the 
forfeiture  proceedings,  he  must  have  expended  one  hundred  dollars  for 
each  claim  in  the  group.    Golden  and  Cord  M.  and  M.  Co.,  31  L.  D.  178. 

'For  suggested  defects  and  contents  of  notice,  see  Haynes  v»  Briscoe 
(Colo.),  67  Pac.  156. 

4  Service  by  mail  is  not  sufftcient  Haynes  v.  Briscoe  (Colo.),  67  Pae. 
156. 

^This  does  not  mean  "the  nearest  traveled  route."  Haynes  v.  Briscoe 
(Colo.),  67  Pac.  156.  See  discussion  as  to  this  under  the  patent  proceed- 
ings,  post,  (  685. 

*As  to  manner  of  computing  the  period  of  publication,  see  Elder  v. 
Horseshoe  M.  Co.  (S.  Dak.),  87  N.  W.  586. 
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out  the  troublesome  intervention  of  either  conrts  or 
juries.  There  is  no  antecedent  adjudication  of  either 
the  fact  of  delinquency  on  the  part  of  one  co-owner  or 
the  making  of  the  required  expenditures  by  the  other. 
The  proceeding  by  which  the  forfeiture  is  worked  is 
ex  parte,  extrajudicial,  and  deserves  to  be  classified 
under  the  head  of  extraordinary  remedies. 

In  the  case  of  Brundy  v.  Mayfield,  considered  by  the 
supreme  court  of  Montana,^  it  was  urged  that  this  por- 
tion of  the  federal  statute  was  repugnant  to  the  consti- 
tution of  the  United  States,  as  it  was  an  attempt  to 
deprive  persons  of  property  without  due  process  of  law. 
The  court  did  not  pass  upon  the  question.  The  ex- 
igencies of  the  case  did  not  require  it.  Another  method, 
quite  as  efficacious,  was  discovered,  which  enabled  the 
court  to  declare  null  and  void  the  proceedings  under 
which  one  co-owner  sought  to  acquire  the  titie  of  the 
other  by  **  advertising  ouf  In  this  case  there  was  a 
total  absence  of  any  delinquency.^ 

The  supreme  court  of  the  United  States,  in  the  case  of 
Turner  v.  Sawyer,*  held  that  the  statute  was  one  of 
forfeiture  and  should  be  strictly  construed.  The  estate 
of  the  alleged  delinquent  co-owner  in  this  case  was  saved 
from  forfeiture  for  the  reason  that  the  person  attempt- 
ing to  advertise  him  out  was  not  a  co-owner.  In  decid- 
ing the  case  the  court  takes  special  pains  to  reannounce 
the  familiar  rule  heretofore  referred  to,*  that  cotenant^ 
stand  in  a  certain  relation  of  mutual  trust  and  confidence 
to  each  other;  that  neither  will  be  permitted  to  act  in 
hostility  to  the  other  in  reference  to  the  joint  estate ;  and 
that  a  distinct  titie  acquired  by  one  will  inure  to  the 

benefit  of  all. 

* 

>  15  Mont  201,  38  Pae.  1067. 

'Consult  Biste  v.  Morton,  20  Mont.  139,  49  Pae.  668. 

'  150  U.  B.  578,  14  Sup.  Ct.  Bep.  192. 

*Ante,  I  406. 
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In  the  case  of  Black  v.  Elkhom  Mining  Co.,^  the  same 
tribunal)  speaking  through  Justice  Peckham,  stated  that 
this  was  one  of  the  methods  by  which  a  locator's  estate 
might  be  lost;  but  in  that  case  no  question  concerning 
this  portion  of  the  statute  was  involved.  The  fact  waa 
recited  to  show  that  the  locator's  estate  was  not  subject 
to  a  wife's  dower,  because  it  might  be  subject  to  for- 
feiture. 

In  Eoyston  v.  Miller,*  one  cotenant  claimed  to  have 
performed  the  assessment  work  for  1893,  and  his  co- 
owner,  having  failed  to  contribute,  was  **  advertised 
'*  out."  Judge  Hawley  held  that  the  performance  of 
annual  labor  for  that  year  was  excused  by  the  act  of  con- 
gress referred  to  in  a  preceding  section,'  and  therefore 
there  was  no  delinquency,  and  the  attempt  to  create  a 
forfeiture  was  a  failure. 

In  Billings  v.  Aspen  Mining  and  Smelting  Co.,*  an 
effort  to  forfeit  the  interest  of  a  co-owner  was  defeated, 
because  at  the  time  notice  was  published  the  delinquent 
co-owner  was  dead. 

In  a  case  decided  by  the  supreme  court  of  South  Da- 
kota,^ it  appeared  that  the  Golden  Sand  lode  was  located 
in  1878  by  Havens  and  Wilsey.  Wilsey  died  the  same 
year.  An  administrator  of  his  estate  was  appointed, 
but  died  in  1888,  leaving  a  vacancy  in  the  administra- 
tion until  1893.  After  Wilsey 's  death.  Havens  per- 
formed the  annual  work  each  year  from  1880  until  1887. 
Thereafter  and  during  the  vacancy  in  the  administra- 
tion. Havens  published  two  notices,  one  demanding  con- 
tribution for  labor  performed  during  the  eight  years, 
and  one  covering  the  period  of  1887.  The  notices  were 
addressed,  *  *  To  Ruf  us  Wilsey,  his  heirs,  administrators, 

1 163  U.  S.  445,  450,  16  Sup.  Ct.  Bep.  1101;  ante,  i  642. 
«  76  Fed.  50. 

*  Ante,  I  634. 

*  51  Fed.  338,  349. 

»  Elder  Admr.  v.  Horseshoe  M.  Co.,  9  S.  D.  636,  70  N.  W.  1060,  62  Am. 
8t.  Bep.  895. 
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*  *  and  to  all  whom  it  may  concern. ' '  Presmnptively  this 
notice  was  published  for  the  statutory  period.*  There 
was  no  personal  service.  The  heirs  at  law  were  all  non- 
residents of  South  Dakota.  In  1892  Havens  sold  to  one 
White,  by  deed  purporting  to  convey  the  entire  claim. 
White  caused  the  claim  to  be  relocated  under  the  name 
of  the  North  lode,  under  which  relocation  the  claim 
passed  to  patent,  and  in  1893,  as  patented,  was  conveyed 
to  the  Horseshoe  Mining  Company.  It  was  claimed  that 
White,  in  making  the  purchase,  perfected  the  relocation, 
and  securing  patent,  acted  as  the  agent  of  this  com- 
pany. 

In  1893  Elder,  who  had  been  appointed  administrator 
de  bonis  non  of  the  Wilsey  estate,  together  with  Wilsey 's 
heirs,  tendered  to  the  Horseshoe  Mining  Company  one 
half  of  the  amount  of  the  annual  expenditures  required 
to  be  made  on  the  claim  from  1878  to  1893,  and  de- 
manded a  deed  for  one  half  of  the  property.  The  tender 
and  demand  being  refused,  Wilsey 's  administrator  and 
the  heirs  brought  the  suit  to  recover  one  half  of  the 
property. 

At  the  trial  the  published  notices  were  olBFered  in 
evidence,  and  objection  to  their  introduction  was  made 
on  numerous  grounds.  The  trial  court  sustained  the 
objection,  giving  as  a  reason  for  its  ruling  that, — 

*  *  The  evidence  in  this  case  shows  that  Kuf  us  Wilsey 
^'  was  dead,  and  that  there  was  no  legal  administrator; 
''  his  administrator  was  also  deceased  at  the  time  this 

*  *  notice  of  forfeiture  wais  published,  and  that  therefore 
**  his  co-owner  gained  nothing  by  it,'*  practically  fol- 
lowing the  ruling  in  Billings  v.  Aspen  Mining  and 
Smelting  Co.,  heretofore  referred  to. 

The  appellate  court  held  this  to  be  error,  and  re- 
versed the  judgment,  ruling  that  the  direction  in  the 

*  So  held  on  the  second  appeal.    Elder  v.  Horseshoe  M.  Go.  (S.  Dak.), 
87  N.  W.  586. 
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notice  to  the  heirs  was  sufficient,  as  upon  the  death  of 
Wilsey  they  became  tenants  in  common  with  Havens, 
and  that  it  was  unnecessary  to  designate  them  by  name. 
We  note  the  following  as  the  court's  views  upon  the 
character  of  the  proceeding  by  which  a  forfeiture  is 
worked : — 

**  We  feel  justified  in  the  conclusion  that  congress, 
^  in  adopting  the  provisions  in  regard  to  the  disposition 
'  to  be  made  of  a  defaulting  co-owner's  interest  in  the 

*  claim,  acted  upon  the  same  theory,  and  the  published 

*  notice  was  intended  to  accomplish  the  same  result  as 
'  the  published  notice  of  application  for  a  patent ;  that 

*  is,  to  cut  off  the  claims  of  all  persons,  and  vest  in  the 

*  co-owner  a  clear  title  to  his  co-owner's  interest,  with- 

*  out  regard  to  the  interest  of  minors,  lien-holders,  or 

*  incumbrancers." 

In  other  words,  according  to  the  supreme  court  of 
South  Dakota^  the  proceeding  is  one  in  rem,  not  carried 
on  under  the  supervision  or  subject  to  the  ultimate 
sanction  or  approval  of  any  tribunal,  but  conducted 
solely  by  the  individual  who  receives  the  benefit  of  the 
forfeiture. 

On  a  second  appeal  in  the  same  case,^  the  court 
affirmed  the  judgment  in  favor  of  the  defendants.  It 
conceded  that  the  statute  should  be  strictly  construed, 
but  held  that  there  had  been  complete  compliance  with 
its  requirements.  In  another  case,  decided  by  the  same 
court,  the  proceeding  to  forfeit  the  estate  of  the  co-owner 
by  ** advertising  out"  was  characterized  as  an  **arbi- 
**  trary"  and  *' summary"  proceeding.^ 

As  we  shall  hereafter  have  occasion  to  note,  the  pro- 
ceedings by  which  a  patent  is  obtained  are  essentially 
in  rem.  The  notice  of  an  application  for  patent,  issued 
by  the  official  charged  in  the  first  instance  with  passing 
upon  a  claimant's  rights,  is  a  summons,  by  the  publiea- 

»  Elder  v,  Horeeahoe  M.  Co.  (S.  Bak.),  87  N.  W.  586. 
■  McCarthj  v.  Speed,  11  8.  Dak.  362,  77  N.  W.  590. 
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tion  of  which  the  land  department  acquires  jurisdiction 
to  grant  the  land.  The  mere  publication  of  the  notice 
passes  no  title.  So  in  case  of  substituted  service  by 
publication  of  summons,  it  is  upheld  only  upon  the  the- 
ory that  the  property  involved,  or  which  is  taken  under 
mesne  process,  has  been,  or  is,  by  virtue  of  the  proceed- 
ing, subjected  to  the  jurisdiction  of  some  competent 
tribunal,  which  ultimately  is  called  upon  to  determine 
the  validity  of  the  asserted  right  and  the  regularity  in 
the  service  of  process. 

Nor  is  the  proceeding  taken  by  one  co-owner  to  divest 
the  title  of  the  other  analogous  to  a  sale  under  a  deed 
of  trust  which  contains  ample  powers.  In  this  class 
of  cases  the  power  of  sale  is  expressly  granted  by  the 
trustor.  The  right  to  sell  exists  by  virtue  of  a  con- 
tractual relation — a  delegated  power  coupled  with  an 
interest — to  wit,  the  qiuisi  legal  title.  The  method  pro- 
vided for  in  the  statute  under  consideration  is  wholly 
in  invitum. 

We  would  not  be  justified  in  dogmatically  asserting 
that  this  process  of  advertising  a  co-owner  out  is  clearly 
unconstitutional.  But  we  think  we  may  safely  assert 
that  wherever  the  law  is  invoked  the  courts  will  demand 
strict  proof  of  the  fact  of  delinquency,  and  of  the  full 
and  fair  compliance  with  each  requirement  of  the  law. 
The  burden  of  proof  rests  with  the  party  asserting  the 
forfeiture.* 

Of  course,  to  prevent  a  mining  claim  from  becoming 
subject  to  relocation,  it  must  be  fully  represented.  A 
partial  performance  by  one  co-owner  will  not  save  his 
interest.  Representation  is  a  unit,^  and  as  one  cotenant, 
in  order  to  protect  his  interest  in  the  location,  may  be 
compelled  to  expend  more  than  his  just  share,  those 
associated  with  him  should  be  compelled  to  contribute 

*Hayne8  t;.  Briscoe  (Colo.),  67  Pac.  156. 

'  Saunders  v.  McKay,  5  Mont.  523,  6  Pac.  361. 
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their  respective  proportions.  Failing  so  to  do,  the  one 
performing  the  labor  or  making  the  required  expendi- 
tures would  have  his  right  of  action  against  the  delin- 
quent co-owner.*  The  right  of  one  contenant  to 
contribution  from  others  for  expenditures  made  in  re- 
moving a  common  burden  is  well  settled.*  This 
method  of  obtaining  redress  would  seem  to  fully  pro- 
tect the  diligent  cotenant,  and  would  not  be  subject  to 
any  constitutional  objection. 

The  federal  statute  does  not  seem  to  provide  any 
adequate  method  of  establishing  the  jurisdictional  facfe 
upon  which  the  right  to  forfeiture  is  based,  nor  of 
proving  or  making  a  record  of  a  compliance  by  the  dili- 
gent co-owner  with  the  requirements  of  the  law  in 
securing  a  forfeiture  to  himself.'  An  ex  pa/rte  affidavit, 
made  by  a  co-owner  claiming  a  forfeiture,  could  not  be 
admitted  in  evidence,  nor  would  the  record  of  such 
affidavit  impart  notice  to  any  one.  Constructive  notice 
by  recording  is  wholly  a  creature  of  the  statute.  A 
record  not  provided  for  by  statute  or  recognized  by  law 
gives  no  notice.*  The  lameness  and  imperfections  of  the 
federal  statute,  to  use  mild  terms,  have  tempted  several 
of  the  states  to  supply  the  deficiencies  by  supplemental 
enactments. 

We  have  heretofore  expressed  the  view  that  such  stat- 
utes are  not  within  the  legitimate  scope  of  supplemental 
state  legislation.* 

1  Holbrooke  v.  Harrington  (Cal.),  36  Pac.  365. 

'  Freeman  on  Cotenancy  and  Partition,  §  322 ;  Beck  v.  O  'Connor,  21 
Mont.  109,  53  Pac.  94,  citing  Prentice  v.  Janssen,  79  N.  Y.  478;  Jenkins 
t;.  Jenkins  (N.  J.),  5  Atl.  134;  Bads  v.  Butherford,  114  Ind.  273,  5  Am. 
St.  Bep.  611, 16  N.  E.  587.  See  OUver  v.  Lansing,  57  Neb.  352,  77  N.  W. 
803. 

*  Histe  17.  Morton,  20  Mont.  139,  49  Pac.  656. 

« Golden  Fleece  M.  Co.  v.  Cable  Cons.  M.  Co.^  12  Nev.  312;  Mesick  v. 
Sunderland,  6  Cal.  298,  315.    Ante,  §  392. 

^Ante,  S  251  (6),  p.  446. 
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The  land  department  originally  followed  the  rule  that 
where  one  of  several  co-owners  appUes  for  a  patent, 
and  in  doing  so  excludes  his  cotenant,  the  latter  could 
only  protect  himself  by  proceedings  to  determine  an  ad- 
verse  claim,  under  section  twenty-three  hundred  and 
twenty-six  of  the  Eevised  Statutes,  and  that  the  depart- 
ment was  not  called  upon  to  protect  the  equities  of  such 
excluded  co-owner.^ 

But  it  now  concedes  the  rule  to  be,  that  ordinarily 
the  excluded  co-owner  is  not  required  to  adverse  the 
patent  application,  and  it  therefore  allows  him  the 
right  to  protest  against  the  issuance  of  the  patent.^  In 
one  instance  it  gave  to  the  patent  applicant  who  had 
disregarded  his  cotenant's  rights  the  choice  of  two 
methods  of  doing  equity, — either  to  consent  to  the  in- 
sertion of  the  name  of  his  omitted  cotenant  in  the  patent 
or  to  have  his  patent  application  canceled.*  A  cotenant 
excluded  from  a  patent  application  may  adverse,  and 
perhaps,  under  certain  circumstances,  where  the  claim 
is  held  in  open  hostility  and  there  is  an  emphatic  and 
weU-recognized  repudiation  of  his  title  brought  to  his 
notice,  his  asserted  title  may  be  jeopardized  by  failure 
to  adverse ;  *  or  he  may  protest — ^a  privilege  granted  by 
departmental  regulations.  But  ordinarily  he  is  not 
compelled  to  either  adverse  or  protest.  If  he  has  been 
wrongfully  excluded,  he  may  have  a  trust  declared  at 
any  time  after  the  issuance  of  the  patent.*  The  regula- 
tions of  the  land  department  do  not  in  this  class  of  cases 

>  Grampian  Lode,  1  L.  D.  544;  Hussey  Lode,  5  L.  D.  93;  Monitor  Lode, 
18  L.  D.  358. 

'Par.  53,  Mining  Begalations,  Appendix. 

*  Golden  and  Cord  Lode  Mining  Claims,  31  L.  D.  178. 

^  Judge  Elliott's  concurring  opinion  in  Tabor  i;.  Sullivan,  12  Colo.  136, 
151,  20  Pac  437. 

ft  Turner  v.  Sawyer,  150  IT.  S.  578,  14  Sup.  Ct.  Bep.  192 ;  Sussenbach  v. 
First  National  Bank,  41  N.  W.  662 ;  Brundy  v.  Mayfield^  15  Mont.  201, 
38  Pac  1067;  Malabj  v.  Bice  (Colo.  App.),  62  Pac  228. 
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oust  the  jurisdiction  of  the  courts.*  Should  the  omitted 
cotenant  adverse,  the  land  department  will  suspend  the 
patent  proceeding,^  to  abide  the  event  of  the  adverse 
suit. 

It  is  not  our  purpose  to  consider  here  the  relative 
rights,  duties,  and  obligations  existing  between  tenants 
in  common  of  mining  claims.  We  have  heretofore  dis- 
cussed the  subject  of  relocation  by  one  cotenant  in  hos- 
tility to  the  others,*  and  in  future  chapters  will  have 
occasion  to  consider  the  general  subject  of  mining  part- 
nerships and  cotenancy. 

The  object  of  this  section  is  simply  to  invite  attention 
to  that  portion  of  the  federal  law  which  purports  to 
sanction  a  forfeiture  for  the  benefit  of  a  co-owner.  All 
courts  agree  that  the  statute  must  be  strictly  construed. 
Certainly  no  presumptions  of  either  fact  or  law  will 
be  indulged  when  its  application  is  invoked.  Drastic 
punishments  for  minor  offenses  frequently  secure  im- 
munity to  the  offender.  The  same  principle  applies 
with  equal  force  where  unusual  and  severe  methods  of 
redressing  private  wrongs  or  enforcing  private  rights 
are  attempted.  The  courts  are  not  disposed  to  deal 
witii  them  in  a  spirit  of  liberality. 

Article  II.    Resumption  of  Work. 


1 651.    Resumption    of   work    pre- 
Tents  forfeiture. 

S  652.   What    constitutes    a    valid 
resumption  of  work. 


S  653.   When  right  to  resume  work 
must  be  exercised. 

§  654.    Conclusions. 


g  651.  Besnmption  of  work  prevents  forfeiture. — ^A 
forfeiture  does  not  ensue  from  ttie  mere  failure  to  com- 
ply with  the  law.     It  requires  the  intervention  of  a 

1  Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup.  CL  Bep.  192;  Malaby  v. 
Bice  (Colo.  App.),  62  Pac.  228. 
•Thomas  v.  EUing,  25  L.  D.  495;  S.  G.  on  review,  26  L.  D.  220. 
MtUe,  1406. 
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third  party  and  a  relocation  of  the  ground  before  any 
forfeiture  can  arise.*  When  thereby  such  forfeiture  be- 
comes effectual,  the  estate  of  the  original  locator  is 
hopelessly  lost,  and  there  is  no  possibility  of  its  being 
restored. 
The  statute  provides  that, — 

"  Upon,  a  failure  to  comply  with  these  conditions, 
"  the  claim  or  mine  upon  which  such  failure  occurs 
'^  shall  be  open  to  relocation  in  the  same  manner  as  if 
**  no  location  of  the  same  had  ever  been  made;  provided, 
**  that  the  original  locators,  their  heirs,  assigns,  or  legal 
"  representatives,  have  not  resumed  work  upon  the 
"  clavm  after  failure  and  before  such  location.'*^ 

Eesumption  of  work  at  any  time  prior  to  the  lawful 
inception  of  an  intervening  right  prevents  forfeiture.* 
It  does  not  restore  a  lost  estate. 

In  the  case  of  Justice  Mining  Co.  v.  Barclay,*  Judge 
Hawley  expressed  the  view  that  where  relocations  have 
been  made  after  the  owner  of  the  original  location  has 
failed  beyond  the  statutory  time  to  do  the  necessary 
assessment  work,  but  such  relocations  are  afterwards 
abandoned,  and  thereafter  the  owner  of  the  original 

^Ante,  |§  643,  645. 

'  Bey.  Stats.  %  2324. 

•Belk  V.  Meagher,  104  XJ.  8.  279;  Pharis  v,  Muldoon,  75  Cal.  284,  17 
Pa4*.  70;  Belcher  v.  Deferrari,  62  Cal.  160;  McGlmiiB  v.  Egbert,  8  Colo. 
41.  5  Pac.  652;  Belk  v.  Meagher,  3  Mont.  65;  Oonu  v.  Bussell,  3  Mont. 
358;  Honaker  v.  Martin,  11  Mont.  91,  27  Pae.  397;  Lacey  v.  Woodward, 
G  N.  Mex.  583,  25  Pac.  785;  North  Noonday  M.  Co.  v.  Orient  M.  Co., 
6  Saw.  299,  314,  1  Fed.  522;  Jupiter  M.  Co.  v.  Bodie  Cons.  M.  Co.,  7 
Saw.  96,  115,  11  Fed.  666;  Lakin  v.  Sierra  Buttes  M.  Co.,  11  Saw.  231, 
241,  25  Fed.  337;  Little  Gunnell  M.  Co.  v,  Kimber,  1  Morr.  Min.  Bep.  536, 
Fed.  Cas.  No.  8402;  Oscamp  v.  Crystal  River  M.  Co.,  58  Fed.  293;  Ander- 
son V,  Byam,  8  L.  D.  388;  Justice  M.  Co.  v,  Barclay,  82  Fed.  554;  Jordan 
V.  Duke  (Ariz.),  53  Pac  197;  Klopenstine  v.  Hays,  20  Utah,  45,  57  Pac 
'^712;  Emerson  v,  McWhirter,  133  Cal.  510,  65  Pac  1036;  Crown  Point 
O.  M.  Co.  V.  Creemore,  39  Or.  364,  65  Pac.  87;  Buffalo  Z.  and  C.  Co.  v. 
Crump  (Ark.),  69  S.  W.  572. 

•  82  Fed.  554. 
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location  performs  assessment  work  which  r6vives  his 
rights,  the  fact  of  such  intermediate  relocations  cannot 
aid  one  who  subsequently  attempts  to  relocate  the  same 
ground.  These  views  were  quoted  with  approval  by  the 
supreme  court  of  Utah.*  This  is  not  altogether  consis- 
tent with  the  theory  that  after  a  valid  relocation  has 
once  been  made  the  rights  of  the  original  locator  have 
been  completely  lost  Yet  the  effect  given  to  the  reloca- 
tion under  the  statute  is  that  of  an  original  location, — 
the  same  ^'as  if  no  location  of  the  same  had  ever  been 
**  made/'  If  after  intervening  valid  relocations  are 
made,  and  become  subject  to  forfeiture,  the  original 
owner  may,  by  simply  resuming  work,  reinstate  his  ori- 
ginal status,  his  original  estate  must  have  simply  been 
in  suspense  during  the  period  when  the  ground  was  cov- 
ered by  valid*  relocations.  It  seems  to  us  that  the  new 
entry  of  the  relocator  terminates  the  estate  of  the  origi- 
nal locator,  and  in  turn  the  estate  of  the  relocator  can 
only  be  divested  by  a  new  entry  and  a  new  location. 

g  662.    What  constitutes  a  valid  resumption  of  work. 

— ^With  the  doctrine  established,  that  all  forfeitures 
are  odious,  and  that  one  seeking  to  avail  himself  of  the 
failure  of  a  preceding  locator  to  comply  with  the  law, 
in  order  to  secure  a  relocation  of  the  ground,  must 
establish  such  failure  by  clear  and  convincing  proof,^ 
it  is  natural  that  the  courts  should  lean  toward  a  liberal 
construction  of  the  law  of  resumption.  In  order  that 
we  may  be  able  to  intelligently  deduce  a  correct  rule 
from  the  decisions,  it  is  necessary  for  us  to  briefly  con- 
sider the  leading  cases  and  the  facts  surrounding  them. 
For  illustrative  purposes,  in  epitomizing  these  cases,  let 
us  assume  that  in  all  of  them  the  original  locator  and 
alleged  delinquent  is  represented  by  **A**  and  the  re- 

>  Klopenstine  v.  Hays,  20  Utah,  45,  57  Pac  712. 
^Ante,  1 645. 
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locator  by  "B."    This  will  avoid  confusion  and  more 
readily  exhibit  the  analogies  or  differences.  • 

Case  1. — ^A,  owning  two  claims,  performed  on  the  two 
during  the  year  1880  only  one  hundred  dollars  *  worth  of 
work ;  that  is,  fifty  dollars  upon  each.  His  claims  were 
subject  to  relocation  on  January  1,  1881.  During  Jan- 
uary of  that  year  he  performed  work  that  was  actual 
and  valuable,  to  the  extent  of  twenty-four  dollars  on  the 
two  claims,  or  twelve  dollars  each.  No  other  or  further 
work  was  performed.  B  entered  and  located  in  August, 
1881.  It  was  held  that  the  work  done  by  A  in  January 
constituted  a  sufficient  resumption;  B's  relocation  was 
therefore  void. 

In  affirming  a  judgment  in  A's  favor  the  supreme 
court  of  California  said : — 

**  It  is  not  necessary  to  decide  that  an  attempt  to 
"  assert  a  continuous  right  may  be  based  upon  a  pre- 
*  *  tense  of  work  so  plainly  a  sham  as  that  it  will  be  dis- 
**  regarded;  but  here  the  work  done  was  actual  and 
**  valuable.  The  letter  of  the  statute  upholds  the  view 
"  as  to  the  resumption  of  work  taken  by  the  court  below, 
''  and  forfeitures  and  denouncements  are  not  to  be 
"  jfavored  by  basing  them  upon  language  which  does 
"  not  plainly  and  unmistakably  provide  for  them.'^^ 

Mr.  Morrison  says  of  this  case,  *  *  Such  a  decision  is 
**  only  trifling  with  the  law  and  the  rights  of  parties 
**  based  upon  the  law."  ^ 

The  supreme  court  of  Montana  quotes  this  approv- 
ingly, and  adds  the  further  comment : — 

**  The  result  of  the  holding  in  Mining  Co.  v.  Defer- 
'*  rari,  sttpra,  is  to  defeat  the  real  objects  of  the  statute, 
'  *  which  are  the  exploration  and  development  of  mining 
**  daims.    Every  person  who  continues  in  possession  of 

>  Belcher  v.  I>eferrari,  62  Gal.  160,  163. 
<Morr.  Min.  Bights,  10th  ed.,  p.  90. 

Lindley  on  M.-~77 
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*  such  property  upon  the  public  domain  of  the  United 
'  States  without  performing  annually  the  labor  that 

*  has  been  specified,  violates  the  conditions  of  the  grant 

*  from  the  govemmeni    The  resumption  of  work  by 

*  the  original  locator,  whose  rights  are  subject  to  for- 

*  f eiture  without  the  expenditure,  with  reasonable  dili- 
'  gence,  during  the  year,  of  the  sum  of  one  hundred 
^  dollars  for  labor  or  improvements  upon  the  mine,  is 

*  an  evasion  of  the  statute. '  *  * 

The  latest  exposition  of  the  law  by  the  supreme  court 
of  California  will  be  found  stated  under  case  3,  post 

Case  2. — ^A  located  the  claim  in  controversy  on  July 
10, 1884.  Prior  to  January  1, 1886,  he  performed  labor 
to  the  aggregate  value  of  sixty  dollars  only,  the  last 
work  having  been  done  on  December  24,  1885.  On 
January  1,  1886,  at  one  o'clock  in  the  morning,  B  en- 
tered and  posted  a  notice  of  relocation.  On  January  1st 
and  2d,  A  performed 'labor  of  the  value  of  ten  dollars, 
and  quit  On  January  5th,  B  marked  the  boundaries  of 
his  relocation,  and  otiierwise  complied  with  the  law. 
Thereafter  both  A  and  B  performed  the  annual  work. 

The  supreme  court  of  California  held  *  that  the  relo- 
cation not  having  been  completed  until  January  5th, 
it  was  void,  as  in  the  meanwhile  A  had  resumed  work, 
citing  case  1,  supra.  In  addition  to  this,  the  court  inti- 
mated that  B  was  a  moral  delinquent,  because  he  entered 
by  stealth  at  an  unusual  hour.  That  the  relocation  was 
made  at  an  unusual  hour  from  a  professional  stand- 
point is  quite  true.  It  is  also  true  that  this  hour  is  the 
fashionable  one  for  reswnmg  work  and  making  reloca- 
tions in  mining  camps.  There  is  nothing  in  the  record 
justifying  the  suggestion  that  B  's  entry  was  by  stealth. 

Case  3. — A  located  two  claims  in  1885.  He  did  prac- 
tically no  work  until  January,  1893,  when  he  worked 

*■  Honaker  i;.  Martin,  11  Mont  91,  97,  27  Pac  397. 
'  Fharia  v.  Moldoon,  75  Cal  284,  17  Pac  70. 
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about  three  hours  upou  each  claim  ou  one  day,  and  on  the 
next  sunk  a  shaft  about  six  feet  deep  on  one  of  them. 
This  was  all.  The  supreme  court  of  California  upheld 
as  correct  the  following  instructions  to  the  jury  :^ — 

*'  A  party  cannot  hold  a  mining  claim  for  several 
years  without  doing  in  any  year  the  work  required,  by 
simply  going  on  it  at  the  beginning  of  each  year  and 
doing  a  few  hours '  work,  with  no  bona  fide  intent  to 
comply  with  the  statutory  requirement  as  to  the 
amount  of  work  to  be  done.  ...  It  is  against  the 
policy  of  the  law,  and  a  fraud  against  the  government 
and  the  law,  to  hold  quartz  claims  by  merely  doing 
a  few  dollars'  worth  of  work  thereon  at  or  near  the 
beginning  of  the  year  next  following  the  year  on 
which  claimant  failed  to  do  the  necessary  work,  when 
such  work  is  not  commenced  with  the  bona  fide  inten- 
tion of  being  continued  till  the  full  amount  is  done. 
Such  labor  so  done  is  a  mere  pretense  and  a  sham, 
and  will  not  prevent  the  relocation  for  want  of  neces- 
sary work.*' 

The  court  makes  no  reference  to  its  previous  decisions 
in  either  case  1  or  2,  supra. 

Case  4. — ^A,  to  avoid  a  forfeiture  for  failure  to  per- 
form work  he  should  have  done  in  1887,  relocated  the 
claim  January  1,  1888.  In  December,  1889,  he  made  a 
contract  with  a  third  party  to  represent  the  mine  for 
1889.  The  employee  labored  from  December  22,  1889, 
to  January  12,  1890,  and  received  from  A  one  hundred 
dollars.  The  value  of  this  labor,  estimated  by  the 
laborer,  was  about  fifty  dollars.  Logs,  slabs,  and  lum- 
ber, of  the  value  of  sixty-three  dollars,  were  conveyed 
to  the  premises,  but  never  used.  Mining  implements 
were  brought  there,  used  slightly,  and  carried  away. 
B  relocated  the  claim  April  25,  1890.  A  claimed  that 
the  ground  was  not  subject  to  relocation,  as  he  had 
resumed  work. 

>MeConnick  v.  Baldwin,  104  Cal.  227,  228,  37  Pac.  d03. 
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The  supreme  court  of  Montana,  in  reversing  a  judg- 
ment in  favor  of  A,  held  that  when  an  original  locator 
avails  himself  of  the  statutory  privilege  of  resuming 
work  to  preserve  his  estate  from  forfeiture,  he  must 
prosecute  the  same  with  reasonable  diligence  until  the 
requirement  for  the  annual  labor  and  improvements  had 
been  obeyed.^ 

The  same  tribunal  reannounced  this  doctrine  in  later 
cases.' 

Case  5. — ^A  located  in  1864,  and  the  location  was  valid 
and  subsisting  when  the  act  of  May  10,  1872,  was 
passed.  No  work  was  performed,  however,  after  that 
date  until  June,  1875,  when  A  resumed  work  upon  the 
claims  and  did  enough  ta  re'estaJ)lish  his  original  rights. 
B  attempted  to  relocate  on  December  19,  1876.  It  was 
held  that  A's  resumption  protected  the  claim  from  relo- 
cation until  January  1,  1877.  There  could  be  no  for- 
feiture until  that  date.  B^s  relocation  was  therefore 
void,  and  did  not  take  effect  on  January  1,  1877, 
although  A  failed  to  perform  any  work  during  the 
year  1876.» 

Case  6. — ^A  located  a  claim  January,  1882.  On  De- 
cember 31,  1883,  not  having  theretofore  performed  his 
assessment  work,  he  went  on  the  ground  and  was  mak- 
ing preparations  to  resume  work,  when  on  January  1, 
1884,  B  entered  and  relocated  the  claim.  A  remained  in 
possession  for  about  six  days,  and  did  work  thereon  to 
the  amount  of  about  sixty  dollars,  when  he  quit  and 
went  away.  It  was  held  that  B  's  relocation  was  prema- 
ture.* 

^  Honaker  v.  Martin,  11  Mont.  91,  98,  27  Pae.  397,  cited  in  Bishop  v. 
Baisley,  28  Or.  119,  41  Pae.  936. 

'Hirschler  v.  McKendricks,  16  Mont.  211,  40  Pae.  290;  McKaj  v.  Mc- 
Dougall,  25  Mont.  258,  87  Am.  St.  Bep.  395,  64  Pae.  669. 

*Belk  V.  Meagher,  3  Mont.  65,  S.  G.  on  appeal,  104  U.  S.  279.  See, 
ante,  §218. 

« Jordan  v.  Duke  (Ariz.),  53  Pae.  197. 
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Case  7. — ^A  located  a  claim  in  1896,  and  performed 
the  work  for  1897.  On  December  30,  1898,  he  went  on 
the  claim  and  worked  that  and  the  following  day.  Jan- 
nary  1,  1899,  was  Sunday.  On  this  day  he  rested, 
resuming  work  again  January  2d,  and  continuing 
thenceforward  until  January  25th,  completing  the  full 
amount  required  to  be  done.  B  went  on  the  ground 
in  the  afternoon  of  December  31st,  and  saw  no  one  at 
work  or  evidence  of  work  being  done.  He  returned  to 
the  claim  about  midnight,  and  shortly  after,  on  January 
1st  (Sunday),  relocated  the  claim.  It  was  held  that  A's 
resumption  was  valid,  and  the  relocation  void.^ 

g  663.  When  right  to  resume  work  must  be  exercised. 
— We  have  heretofore*  discussed  the  rulings  of  the 
courts  of  last  resort  upon  the  subject  of  relocation  of 
claims  subject  to  forfeiture,  and  have  adopted  the  view 
announced  by  Judge  Hallett,  that  the  right  of  the  origi- 
nal locator  to  resume  work  and  prevent  forfeiture 
lapses,  unless  such  right  is  exercised  before  another 
has  taken  possession  of  the  property  with  intent  to 
relocate  it.  The  first  step  lawfully  taken  by  a  re- 
locator  after  a  claim  becomes  subject  to  forfeiture  will 
protect  him  for  the  period  of  time  fixed  by  law  with- 
in which  he  is  called  upon  to  perfect  his  relocation. 
An  intermediate  resumption  by  tiie  delinquent  original 
locator  cannot  cut  off  this  privilege.  We  have  endeav- 
ored to  present  this  phase  of  the  law  fully  in  the  section 
referred  to. 

As  there  noted,  the  supreme  court  of  Montana  does 
not  agree  with  the  foregoing  deductions,  but  is  of 
the  opinion  that  a  resumption  at  any  time  prior  to 
the  completion  of  the  relocation  will  defeat  the  relo- 
cation. 

>  Emerson  v.  McWhirter,  133  CaL  510;  65  Pac.  1036. 
*Ante,  I  408;  pp.  736,  737. 
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§  664.    Oonclnsians. — ^We  are  justified  in  deducing  ^ 
the  following  conclusions : — 

(1)  In  order  to  prevent  a  forfeiture  for  failure  to 
perform  the  assessment  work  required  by  law,  the 
claimant  must  resume  work  in  good  faith,  and  prosecute 
the  same  continuously  and  without  unreasonable  inter- 
ruption until  the  full  amount  of  labor  is  performed, — 
that  is,  one  year's  delinquency  must  be  made  up.  It  is 
not  necessary  that  work  should  be  done  for  every  year 
that  the  claim  was  idle.^  Nothing  less  than  the  out- 
ward manifestation  of  an  intent  to  atone  for  the  delin- 
quency by  a  diligent  and  continuous  prosecution  of 
substantial  and  valuable  development  work  will  satisfy 
the  law;  that  while  the  claim  will  be  protected  from 
relocation  so  long  as  the  claimant  is  actually  engaged 
in  making  up  the  deficiencies,  a  suspension  of  work 
for  any  appreciable  period  before  the  full  amount 
required  has  been  performed  will  subject  the  claim  to 
relocation. 

(2)  The  right  to  resume  work  is  lost  where  a  qualified 
relocator  enters  and  initiates  a  relocation.  A  resump- 
tion between  the  initiatory  and  final  acts  of  relocation 
will  not  avail. 

*  Crown  Point  G.  M.  Co.  v.  Crismon  (Or.),  65  Pm.  87;  Temescal  Oil 
M.  und  D.  Co.  v.  Saloido,  137  CaL  211,  69  Pae.  1010. 
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f  660.  Begiaten  and  receiyen— 
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their  deputies. 
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ment) powers,  and  duties. 
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S664.  Jurisdiction  of  the  land 
department. 
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S  658.  Introductory. — ^As  an  appropriate  introduc- 
tion to  a  discussion  of  the  proceedings  necessary  to  ob- 
tain the  ultimate  title  to  a  mining  claim  by  the  issuance 
of  a  United  States  patent^  as  well  as  for  the  purpose  of 
determining  fhe  force  and  effect  of  such  patent  when 
issued,  it  is  advisable  to  consider  in  brief  outline  the 
nature  of  the  tribunal  charged  with  the  duty  of  admin- 
istering the  public  land  laws,  the  functions  of  such  tri- 
bunaly  and  the  scope  of  its  jurisdiction.  While  in  doing 
BO  we  may  reach  beyond  the  legitimate  scope  of  this  trea- 
tise,  yety  considering  the  relationship  existing  between 
the  department  and  the  courts  which  at  times  are  called 
upon  to  construe  its  rulings  and  judgments,  and  in  cer- 
tain phases  of  the  mining  laws  are  supposed  to  perform 
certain  auxiliary  functions,  we  deem  it  important  that 
the  subject  should  be  briefly  presented* 

§659.  The  land  department  —  How  constituted. — 
What  is  now  known  as  the  general  land  office  was  ori- 
ginally a  bureau  of  the  treasury  department,  under  the 
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law  of  April  25,  1812 ;  but  upon  the  creation  of  the  de- 
partment of  the  interior,^  the  land  office  was  transferred 
to  that  department,  which  has  ever  since  supervised  the 
sale  and  disposal  of  public  lands. 

It  consists  of  the  secretary  of  the  interior,  the  com- 
missioner of  the  general  land  office,  and  their  subordin- 
ates, and  as  thus  constituted  is  a  special  tribunal,  vested 
with  certain  judicial  powers  to  hear  and  determine 
claims  to  the  public  lands,  and  with  authority  to  execute 
its  judgments  by  conveyances  to  the  parties  entitled  to 
them.^ 

The  subordinate  officers  of  the  department  intimately 
associated  with  the  administration  of  the  public  land 
system  are,  the  registers  and  receivers,  surveyors-gen- 
eral and  their  deputies. 

g  660.  Registers  and  receivers — Their  appointment, 
powers,  and  duties. — Registers  and  receivers  are  ap- 
pointed by  the  president,  with  the  advice  and  consent  of 
the  senate,  to  hold  office  for  four  years.  They  are  re- 
quired to  reside  at  the  place  where  the  land  office  to 
which  they  are  appointed  is  located,  and  to  execute  a 
bond  before  entering  upon  their  office.* 

They  are  empowered  in  the  first  instance  to  pass  upon 
all  claims  relating  to  lands  within  their  districts,^  ex- 
cept where  mineral  applications  are  adversed,  in  which 
event  the  question  of  conflicting  claims  is  referred  to 
the  courts.* 

*  Mareh  3,  1849,  9  Stats,  at  Large,  p.  395. 

'  United  States  v.  Winona  and  8t.  Paul  B.  B.,  67  Fed.  948 ;  Oermania 
Iron  Co.  V.  James,  89  Fed.  811;  James  v.  Germania  Iron  Ck).,  107  Fed. 
697,  600;  King  v.  McAndrews,  111  Fed.  860;  United  States  v.  Northern 
Pac.  By.  Co.,  95  Fed.  864,  870. 

'Bev.  Stats.,  IS  2234,  2237. 

4  Potter  17.  United  States,  107  U.  8.  126,  1  Bnp.  Ct.  Bep.  524;  Wileox  v. 
Jackson,  13  Pet  498. 

•Bev.  Stats.,  i  2326. 
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The  measure  of  ih^ir  authority  is  the  acts  of  congress 
and  such  regulations  of  the  general  land  office  as 
may  have  been  made  in  pursuance  of  law.  They  have 
no  powers  except  such  as  are  derived  from  these 
sources.^ 

Their  acts  are  subject  to  the  supervision  and  control 
of  the  commissioner  of  the  general  land  office,  whether 
the  matter  is  brought  to  his  attention  by  appeal  or  other- 
wise.*   Their  conclusions  are  at  best  but  advisory.* 

They  are  required  to  exercise  a  judidal  judgment 
and  discretion,  and  their  action  relating  to  the  disposal 
of  public  lands  will  not  be  interfered  with  by  mandamus 
or  injunction.* 

Although  each  land  office  to  be  legally  constituted  and 
authorized  to  do  business  must  have  a  register  and  re- 
ceiver, they  need  not  act  jointly  in  administering  oaths 
or  taking  testimony.* 

In  passing  upon  the  sufficiency  of  proofs,  they  are  not 
required  to  act  concurrently^  all  that  the  law  requires 
being  that  they  shall  both  be  satisfied.^ 

Strictly  speaking,  the  local  land  office  is  not  a  place 
of  record.  Plats  of  approved  surveys  of  the  public 
lands  are  deposited  there,  and  tract-books  are  kept  in 
which  are  noted  the  various  transactions  concerning 
lands  within  the  district.  These  records  are  open  to 
inspection  on  the  part  of  the  public,  subject  only  to  the 
restriction  that  such  examination  shall  not  interfere 

1  Parker  v.  Daff,  47  CaL  554. 

•Ber.  Stftts.,  §  2273;  Hosmer  v,  Wallace,  47  CaL  461;  Barnard  v. 
Ashley,  18  How.  45;  Haydel  v.  Bnfresne,  17  How.  23. 

•liawrence  v.  Potter  (Wash.),  60  Pae.  147. 

4  Litchfield  v.  Register  and  Beceiver,  1  Woolw.  299,  Fed.  Gas.  No.  8388; 
Hinissippi  v.  Johnson,  4  Wall.  498;  Koehler  v,  Barin,  25  Fed.  161. 

•  Peters  v.  United  States.  2  Okl.  116,  33  Pac.  1031. 

•Potter  i;.  United  States,  107  U.  S.  126,  1  Sup.  Gt.  Bep.  624;  Ljtle  v. 
ArluiBsas,  9  How.  314;  Smith  v.  United  States,  170  U.  8.  372,  377, 
18  Sup.  Gt.  Sep.  626. 
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with  the  orderly  dispatch  of  public  business.*  Where 
application  is  made  to  enter  any  particular  tract  or  part 
of  a  tract  of  surveyed  lands,  the  status  of  the  land  as  to 
antecedent  applications  or  filings  is  ascertained  from 
an  inspection  of  these  books,  and  the  judgment  of  the 
local  officers  in  accepting  or  refusing  a  filing  or  appli- 
cation is  based  upon  the  condition  of  the  land  as  shown 
by  these  notations.* 

The  local  officers  are  clothed  with  limited  powers. 
They  cannot  compel  the  attendance  of  witnesses,  and  of 
course  have  no  power  to  punish  for  contempt 

Testimony  taken  before  them  is  reduced  to  writing 
and  transmitted  with  their  lulings  to  the  commissioner 
of  the  general  land  office.  They  receive  all  testimony 
offered,  and  while  ruling  nominally  on  objections  made 
as  to  relevancy,  competency,  or  materiality,  no  evidence 
is  excluded  as  the  result  of  an  adverse  ruling.  The 
practice  before  these  officers  is  governed  by  rules  and 
regulations  prescribed  by  the  general  land  office. 

Their  decisions,  being  subject  to  review  by  the  com- 
missioner of  the  general  land  office,  are  not  final  and 
conclusive,'  although  they  may  become  so  by  failure  to 
appeal  within  the  time  prescribed  by  the  rules.* 

All  papers  filed  in  proceedings  had  before  them  are 
transmitted  to  the  general  land  office,  where  they  re- 
main permanentiy. 

§  661.  The  anrveyors-general  and  their  deputies. — 
The  surveyors-general  are  appointed  by  the  president 

^Seeretary'ii  Instmctioiis,  27  L.  D.  625;  James  v.  Germania  Iron  Co., 
107  Fed.  596. 

'Qermania  Iron  Co.  v.  James,  89  Fed.  811;  James  v.  Germania  Iron 
Co.,  107  Fed.  597. 

'Barnard  v.  Ashley,  18  How.  43;  Bush  t;.  Valentine,  12  Neb.  513, 
11  N.  W.  746;  Johnson  v,  To^jley,  13  WalL  72;  Kern  Oil  Co.  v,  Clarke 
(on  review),  31  L.  D.  288. 

« United  States  v.  Marshall  S.  M.  Co.,  129  TJ.  S.  579,  9  Sap.  Ct.  Bep. 
343;  Seymour  v.  Fisher,  16  Colo.  188,  27  Pac  240;  Craig  v.  Leitensdorfer, 
123  U.  S.  189,  8  Sup.  Ct.  Bep.  85. 
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for  the  respective  surveying  districts.  They  have 
charge  of  the  public  surveys  in  subordination  to  the 
commissioner  of  the  general  land  office,  and  exercise  a 
direct  supervision  over  the  surveys  of  mineral  lands. 
They  have  the  appointment  of  deputy  mineral  survey- 
ors at  their  discretion,^  although  their  action  in  suspend- 
ing or  revoking  appointments  of  deputies  is  subject  to 
review  by  the  general  land  office.* 

The  field  work  of  the  deputies  is  returned  to  the  sur- 
veyor-general,, who  must  approve  the  surveys  before 
they  can  be  utilized  as  the  basis  of  patent  applications. 
Deputy  mineral  surveyors  are  required  to  give  a  bond 
in  the  sum  of  ten  thousand  dollars,  to  be  approved  by 
the  conunissioner  of  the  general  land  office.  They  may 
hold  a  commission  in  more  than  one  state,^  but  are  not 
permitted  to  make  mineral  surveys  within  a  district  for 
which  they  hold  no  commission.  They  are  officers  of 
^  land  department,  and  as  such  are  strictly  imder  the 
highest  obligations  to  perform  their  duties  in  accord- 
ance with  instructions.  Being  such  officers,  their  re- 
ports and  acts  must  be  finally  accepted  as  true.*  They 
are  not  permitted  to  act  in  the  double  capacity  of  sur- 
veyors and  attorneys  for  mineral  applicants  at  the  same 
time.^ 

The  land  department  at  one  time  held  that  they  were 
not  prohibited  from  making  mineral  entries  within  the 
district  for  which  they  are  appointed.®  By  subsequent 
rulings  it  was  determined  that  they  came  within  the 
inhibition  of  section  four  hundred  and  fifty-two  of  the 

*/n  re  Jacobs^  21  L.  D.  379.  This  discretionary  power  will  not  be 
interfered  with  by  the  land  department  unless  good  cause  is  shown. 
In  re  Brovm,  27  L.  D.  582. 

*  In  re  Gorlinski,  20  L.  D.  283. 
•In  re  Heknick,  Id.  163. 

•  Gowdy  V.  Kismet  G.  M.  Co.,  24  L.  D.  191. 

"  Departmental  Be^irulations,  par.  128,  Appendix. 
•Lock  Lode,  6  L.  D.  105. 
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Revised  Statutes,  and  were  prohibited  from  entering  or 
becoming  interested  in  any  of  the  public  lands  of  the 
United  States.^  The  latest  expression  by  the  depart- 
ment on  the  subject  has  a  tendency  to  suggest  the  in- 
correctness of  these  later  rulings,* 

The  existing  land  department  regulations  seem  to 
limit  the  disqualification  of  the  deputy  surveyor  to  the 
making  of  surveys  of  mineral  claims  in  which  he  holds 
an  interest,*  thus  intimating  that  he  may  lawfully  lo- 
cate and  hold  a  claim,  but  could  not  survey  it  for  patent 

The  authority  for  making  a  mineral  survey  is  a 
special  order  issued  by  the  surveyor-general  upon  the 
application  of  the  claimant,  who  is  permitted  to  select 
the  deputy.  In  making  the  survey  the  deputy  is  gov- 
erned by  the  '' Manual  of  Instructions,"  emanating 
from  the  general  land  o£Sce. 

§  662.  Oommiflsioner  of  the  general  land  office — Ap- 
pointment, powers,  and  duties. — The  head  of  the  land 
office  is  the  commissioner  of  the  general  land  office,  who 
is  appointed  by  the  president,  by  and  with  the  advice 
and  consent  of  the  senate.  His  duty  is  to  perform,  un- 
der the  direction  of  the  secretary  of  the  interior,  aU 
executive  acts  appertaining  to  the  surveying  and  sale 
of  the  public  lands,  and  also  such  as  relate  to  private 
claims  for  lands  and  the  issuing  of  patents  for  all  grants 
of  land  under  authority  of  the  government* 

He  is  clothed  with  liberal  powers  of  control,  to  be 
exercised  for  the  purposes  of  justice  and  to  prevent  the 
consequences  of  inadvertence,  irregularity,  mistake,  or 

ijn  re  Neill,  24  L.  D.  393;  Floyd  v.  Montgomery,  26  L.  D.  122,  136; 
In  re  Maxwell,  29  L.  D.  76;  In  re  Baltzell,  Id.  333. 

•In  re  Leffingwell,  30  L.  D.  139. 

*Par.  128,  Appendix. 

«Bev.  State.,  IS  446,  453;  Gahn  v.  Barnes,  6  Fed.  826;  Wearer  v, 
Fairchild,  50  Cal.  360;  Knight  v.  U.  8.  Land  Assn.,  142  U.  a  161, 
12  Sup.  Ct  Bep.  258. 
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fraud  in  the  important  and  extensive  operations  of  that 
oflSce  for  the  disposal  of  the  public  domain.* 

This  general  power  of  superintendence  gives  the  com- 
missioner of  the  general  land  office  direct  supervision 
over  registers  and  receivers,  whose  decisions  on  all 
questions  he  is  authorized  to  review.^ 

Under  the  direction  of  the  secretary  of  the  interior, 
the  commissioner  is  authorized  to  enforce  and  carry  into 
execution,  by  appropriate  regulations,  every  part  of  the 
provisions  of  the  federat  laws  regulating  the  sale  and 
disposal  of  the  public  lands  not  otherwise  specially  pro- 
vided for.* 

These  regulations,  when  not  repugnant  to  the  acts  of 
congress,  have  the  force  and  effect  of  laws,*  and  courts 
take  judicial  notice  of  them.* 

The  commissioner  of  the  general  land  office  has 
authority  to  cancel  an  entry  illegally  allowed.  The 
exercise  of  this  power  is  necessary  to  the  due  adminis- 
tration of  the  functions  of  the  land  department.  If  an 
investigation  of  the  validity  of  such  entries  were  re- 
quired in  the  courts  of  law  before  they  could  be  canceled, 
the  necessary  delays  attending  the  examination  would 
greatly  impair,  if  not  destroy,  the  efficiency  of  the  de- 
partment* 

>BeU  «.  Hearney  19  How.  252. 

•Barnard  v.  Ashley,  18  How.  43;  Swigert  v.  Walker,  49  Kan.  100, 
30  Pae.  162;  Hosmer  v.  Wallace,  47  Cal.  461;  Orchard  v,  Alexander, 
157  U.  S.  372,  15  Sup.  Ct.  Bep.  685;  Luak  v.  Mercantile  B.  E.  and  L.  8. 
Co.,  7  Kan.  App.  581,  52  Pac.  455;  post,  §  772. 

'Bev.  Stats.,  ft  2478;  Knight  v.  U.  S.  Land  Assn.,  142  U.  S.  161,  12 
8np.  Ct.  Bep.  258. 

*  Poppe  17.  Atheam,  42  CaL  606 ;  Chapman  v.  Quinn,  56  Cal.  266. 

flCaha  V.  United  States,  152  IT.  S.  211,  14  Sup.  Ct.  Bep.  513;  Whitney  v. 
Spratt,  25  Wash.  62,  87  Am.  St.  Bep.  738,  64  Pac.  919. 

•Cornelius  v.  Kessel,  128  TJ.  8.  456,  9  Sup.  Ct.  Bep.  122;  Barnard's 
Heirs  v.  Ashley's  Heirs,  18  How.  43;  Bell  v.  Heame,  19  How.  252; 
Harkness  v.  Underhill,  1  Black,  316;  Marquez  v.  Frlsbie,  101  U.  S.  473; 
United  States  «.  Scborzy  102  U.  S.  378;  Steel  v.  St  Louis  Smelting  Co., 
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But  such  authority  can  only  be  exercised  upon  notice 
to  the  entryman.^ 

§  663.  Secretary  of  the  interior — The  secretary  is 
the  guardian  over  the  public  lands  for  the  people  of  the 
United  States.  The  obligations  of  his  oath  of  office  oblige 
him  to  see  that  the  law  is  carried  out,  and  that  none  of 
the  public  domain  is  wasted  or  is  disposed  of  to  a  party 
not  entitled  to  it.  He  represents  the  government,  which 
is  a  party  in  interest  in  every  case  involving  the  sur- 
veying and  disposal  of  the  public  lands.* 

He  exercises  a  supervisory  control  over  the  decisions, 
rulings,  and  acts  of  the  commissioner.^ 

He  has  supervisory  powers  over  all  officers  below 
him,  and  is  the  final  arbiter  of  all  questions  of  fact* 

He  may  exercise  this  power  not  only  on  formal  no- 
tice or  appeal,  according  to  the  rules  of  the  depart- 
ment, but  on  his  own  motion,  and  his  action  in  such  a 
matter  is  unassailable  in  the  courts  in  a  collateral 
proceeding.*^ 

He  may  not,  however,  annul  a  decision  of  his  pre- 
decessor which  determines  the  rights  of  the  parties  to  a 
contest  for  entry  of  public  lands;  such  determination 
being  a  judicial  act  which  can  only  be  reviewed  by  the 
courts.^ 

106  U.  S.  447,  1  Sup.  Ct.  Rep.  389;  Hawley  v.  Diller,  178  U.  8.  476, 
20  Sup.  Ct.  Bep.  986. 

1  Kisdon  v.  Davenport,  4  8.  Dak.  555,  57  N.  W.  482. 

s£:night  t;.  IT.  8.  Land  Assn.,  142  U.  8.  161,  12  Sup.  Ct.  Bep.  258; 
O'Connor  i;.  Oertgeus,  85  Minn.  481,  89  N.  W.  866. 

'Hays  V.  Steiger,  76  Cal.  555,  18  Pae.  670;  Magwire  v.  Tyler,  1  Black, 
195;  Snyder  v.  Sickles,  98  XJ.  8.  203;  Buena  Vista  County  v.  Iowa  Falls 
and  8.  C.  B.  B.,  112  U.  8.  165,  5  Sup.  Ct.  Bep.  84;  Lee  v,  Johnson, 
116  U.  8.  48,  6  Sup.  Ct.  Bep.  249. 

« Lawrence  v.  Potter  (Wash.),  60  Pac.  147. 

•Knight  V.  U.  8.  Land  Assn.,  142  U.  8.  161,  12  Sup.  Ct.  Bep.  258; 
Hestres  v.  Brennan,  50  CaL  211. 

•Emblen  v,  Lincoln  Land  Co.,  94  Fed.  710,  8.  G.  on  appeal,  102  Fed. 
559,  citing  Noble  v.  BaUway  Co.,  147  U.  8.  165,  18  8np.  Ct.  Bep.  271, 
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2  664.  Jurisdiction  of  the  land  department. — ^We 
have  no  immediate  concern  with  the  powers  and  func- 
tions of  the  land  department  in  its  dealings  with  any 
class  of  the  public  lands  other  than  those  falling  within 
the  purview  of  the  mining  laws.  Yet,  in  administering 
these  laws,  all  departments  of  the  public  land  system 
are  more  or  less  blended.  Conflicts  are  constantly  aris- 
ing between  claimants  asserting  rights  under  different 
branches  of  the  system,  requiring  a  consideration  of 
different  elements  and  of  different  laws  in  a  cognate 
series.  In  administering  these  laws  certain  powers  are 
confided  to  the  department,  in  the  exercise  of  which  that 
tribunal  is  guided  and  governed  by  well-defined  rules 
and  established  principles,  applicable  alike  to  their  deal- 
ings with  all  classes  of  public  lands. 

In  outlining  in  the  previous  sections  the  powers  and 
duties  of  the  several  officers  constituting  in  the  aggre- 
gate the  land  department,  we  have  necessarily  presented 
to  some  extent  the  scope  of  the  jurisdiction  of  that  tri- 
bunal.^ 

The  limit  of  its  authority  is  found  in  the  acts  of  con- 
gress. It  cannot  grant  land.*  It  cannot  direct  or  per- 
mit entries  to  be  made  or  purchases  to  be  consummated 
except  in  cases  authorized  by  some  federal  law.^  It 
cannot  take  away  the  property  of  one  and  give  it  to 
another.  Its  jurisdiction  is  suspended  where  lands 
theretofore  public  have,  by  virtue  of  congressional  legis- 
lation or  lawful  executive  order,  been  withdrawn  from 
the  operation  of  the  public  land  laws.    Its  jurisdiction 

and  United  States  v.  Stone,  2  Wall.  525.    But  see  Gage  t;.  Gunther,  136 
CaL  338,  68  Pac  710;  Harkrader  v.  Goldstein,  31  L.  D.  87. 

>For  general  statement  as  to  functions  of  the  land  department,  see 
Oermania  Iron  Co.  v.  James,  89  Fed.  811;  James  v.  Germania  Iron  Co., 
107  Fed.  597;  note  to  Hartman  v.  Warren,  22  C.  C.  A.  30;  Gage  v. 
Gnnther,  136  Gal.  338,  68  Pac.  710. 

*  Shanklin  v.  McNamara,  87  CaL  371,  26  Pac  345. 

•  Parker  v.  Duff,  47  Gal.  554. 

Lindley  on  M.~78 
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terminates  and  its  authority  ceases  when  the  land  passes 
into  private  ownership  and  the  title  of  the  government 
is  transmitted  through  the  forms  of  law.  The  test  of 
jurisdiction  is  not  ''right  decision^"  but  the  right  to 
enter  upon  the  inquiry  and  make  some  decision, — i.  e. 
had  the  department  the  power  to  hear  and  determine 
the  claims  of  the  applicants  of  the  land  and  to  dispose 
of  it  in  accordance  with  its  decision!  * 
f  With  the  exercise  of  its  discretionary  powers,  the 
courts  cannot  interfere,^  and  within  certain  recognized 
limits  its  judgments  are  final.  With  these  preliminary 
observations,  we  will  proceed  to  consider  the  eflfect  of 
departmental  decisions  upon  questions  of  fact  and  law, 
and  upon  mixed  questions  of  law  and  fact. 

g  665.  The  effect  of  the  decisions  of  the  land  depart- 
ment upon  questions  of  fact. — There  is  one  proposition 
of  law  involved  in  the  administration  of  the  public  land 
system  upon  which  all  courts  agree :  The  decisions  of 
the  land  department  upon  questions  of  fact,  in  a  pro- 
ceeding within  the  scope  of  its  jurisdiction,  are,  in  the 
absence  of  fraud  or  imposition,  conclusive.* 

iKing  V.  McAndrews,  111  Fed.  860;  New  Dunderberg  v.  Old,  79  Fed. 
698;  Bradley  v.  Dells  Lumber  Co.,  105  Wis.  245,  81  N.  W.  394;  post, 
§772. 

<  Michigan  L.  and  K  Co.  v.  Bust,  168  U.  S.  589,  18  Sup.  Ct.  Sep.  208; 
Brown  v,  Hitchcock,  173  U.  S.  473,  19  Sup.  Ct.  Rep.  485;  Emblen  v. 
Lincoln  Land  Co.,  184  U.  S.  660,  22  Sup.  Ct.  Eep.  523;  In  re  Emblen, 
161  XJ.  S.  52,  16  Sup.  Ct.  Rep.  487;  note  to  Hartman  v.  Warren,  22 

C.  0.  A.  30. 

•  Wilcox  V.  Jackson,  13  Pet.  511;  Johnson  v.  Towsley,  13  Wall.  72; 
Shepley  v.  Cowan,  91  U.  S.  330;  Moore  v.  Robbins,  96  U.  S.  530;  Quinby 
V,  Conlan,  104  U.  S.  420;  St.  Louis  Smelting  Co.  v,  Kemp,  Id.  636; 
Lee  V.  Johnson,  116  U.  8.  48,  6  Sup.  Ct.  Rep.  249 ;  Carr  v.  Fife,  156  U.  S. 
494,  15  Sup.  Ct.  Rep.  427;  Catholic  Bishop  of  Nesqually  v.  Gibbon, 
358  U.  8.  155,  15  Sup.  Ct.  Rep.  779;  Stewart  v.  McHarry,  159  U.  8.  643, 
16  Sup.  Ct.  Rep.  117;  Diller  v.  Hawley,  81  Fed.  651;  Cooke  v.  Blakely, 
6  Kan.  App.  707,  50  Pac.  981;  Harrington  v,  Wilson,  10  8.  D.  606, 
74  N.  W.  1055;  Wiseman  v.  Eastman,  21  Wash.  163,  57  Pac  398; 
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As  was  said  by  the  supreme  court  of  the  United 
States : — 

''It  is  the  established  doctrine,  expressed  in  numer- 
''  ous  decisions  of  this  court,  that  whenever  congress 
"  has  provided  for  the  disposition  of  any  portion  of  the 
''  public  lands  of  a  particular  character,  and  authorized 
''  the  officers  of  the  land  department  to  issue  a  patent 
**  for  such  land  upon  ascertainment  of  certain  facts, 
''  that  department  has  jurisdiction  to  inquire  into  and 
''  to  determine  as  to  the  existence  of  such  facts,  and  in 
''  the  absence  of  fraud,  imposition,  or  mistake,  its  de- 
''  termination  is  conclusive  against  collateral  attack."^ 

It  is  useless  to  multiply  authorities  in  support  of  a 
doctrine  so  well  established. 

A  possible  modification  of  the  rule  seems  to  be  recog- 
nized by  the  supreme  court  of  the  United  States. 

''Where  each  party  has  a  patent  from  the  govem- 
"  ment,  and  the  question  is  as  to  the  superiority  of  the 
"  title  under  those  patents,  if  this  depends  upon  ex- 
"  trinsic  facts  not  shown  by  the  patents  themselves,  we 
**  think  it  is  competent,  in  any  judicial  proceeding 
*'  where  this  question  of  superiority  of  title  arises,  to 
"  establish  it  by  proof  of  those  facts. ''^ 

We  shall  have  occasion  to  recur  to  this  subject  when 
dealing  with  the  force  and  effect  of  a  patent 

g  666.  DeclBlons  of  the  land  department  upon  ques- 
tions of  law  and  mixed  questions  of  law  and  fact. — The 
construction  given  to  a  statute  by  those  charged  with 

MomnoTith  v.  Gku-dner,  125  Cal.  316,  58  Pac.  20 ;  Acers  v,  Snyder,  8  Okl. 
659,  58  Pac.  780;  Lawrence  v»  Potter,  22  Wash.  32,  60  Pac.  147;  James  v. 
Oermania  Iron  Co.,  107  Fed.  597;  King  v,  McAndrews,  111  Fed.  860; 
Mo88  V.  Bowman,  176  U.  S.  413,  20  Sap.  Ct.  Bep.  429;  Cook  v.  McCord, 
9  OkL  200,  60  Pac  497;  Gardner  v.  Bonestell,  180  U.  S.  362,  21  Sup.  Ct. 
Bep.  399;  Graj's  Harbor  Co.  v.  Dromm,  23  Wash.  706,  63  Pac.  530; 
O'Connor  t;.  Gertgens,  85  Minn.  481,  89  N.  W.  866;  Manley  v.  Tow,  110 
Fed.  241. 

1  Bardcn  v.  N.  P.  B.  B.,  154  U.  S.  288,  327,  14  Sup.  Ct.  Bep.  1030. 

•  Iron  8.  M.  Co.  i;.  Campbell,  135  U.  S.  286,  292, 10  Sup.  Ct.  Bep.  765. 
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the  duty  of  executiiig  it,  if  uniform  and  continuous,  is 
entitled  to  the  most  respectful  consideration,  and  ought 
not  to  be  overruled  without  cogent  reasons,^  and  unless 
it  be  clear  that  it  is  ^rroneous.*  Such  construction  is  in 
the  highest  degree  persuasive,  if  not  absolutely  con- 
trolling in  its  effect.'  *' 

This  principle  **is  so  firmly  imbedded  in  our  juris- 
* '  prudence  that  no  authorities  need  be  cited  to  support 
* '  it  On  the  faith  of  a  construction  thus  adopted,  rights 
*  *  of  property  grow  up  which  ought  not  to  be  ruthlessly 
' '  swept  aside,  unless  some  great  public  measure,  benefit, 
*'  or  right  is  involved,  or  unless  the  construction  itself 
**  is  manifestly  incorrecf  * 

The  rule,  however,  is  subject  to  the  limitation  that 
the  construction  must  have  been  continuously  in  force 
for  a  long  time,*^  and  applies  only  in  cases  of  ambiguity 
and  doubt* 

With  language  clear  and  precise,  and  with  its  mean- 
ing evident,  there  is  no  room  for  construction,  and  con- 
sequently no  need  of  anything  to  give  it  aid.''     No 

*  United  States  v,  Moore,  95  U.  8.  760;  HastlngB  and  Dakota  B.  B.  v. 
Whitney,  132  U.  8.  357,  366,  10  Sup.  Ct.  Bep.  112;  Brown  v.  United 
States,  113  U.  8.  568,  571,  5  Sup.  Ct.  Bep.  648;  Montana  Ltd.  v.  Clark, 
42  Fed.  629;  Knowlton  v.  Moore,  178  IT.  8.  41,  56,  92,  20  Sup.  Ct.  Bep. 
747;  United  States  v.  8.  P.  B.  B.,  184  U.  8.  49,  22  8up.  Ct.  Bep.  285; 
O'Connor  v.  Gertgens,  85  Minn.  481,  89  N.  W.  866;  Hawlej  v,  Diller, 
178  XT.  8.  476,  20  Sup.  Ct.  Bep.  986;  Hewitt  v.  Schultz,  180  U.  8.  139, 
21  Sup.  Ct.  Bep.  309;  Fairbank  v.  United  States,  181  U.  8.  283,  21  Sup. 
Ct.  Bep.  648;  Waterloo  M.  Co.  v.  Doe,  82  Fed.  45;  MeFadden  v.  Moun- 
tain View  M.  and  M.  Co.,  97  Fed.  670. 

'  United  States  v.  Johnston,  124  U.  8.  236,  253,  8  Sup.  Ct  Bep.  446. 

■United  States  v,  Graham,  110  U.  8.  219,  3  Sup.  Ct.  Bep.  582;  Calhoon 
G.  M.  Co.  V.  Ajaz  M.  Co.,  27  Colo.  1,  83  Am.  St  Bep.  17,  59  Pae.  607;  note 
to  Hartman  v.  Warren,  22  C.  C.  A.  30. 

*  Pennojer  v.  McConnaughy,  140  U.  8.  1,  23,  11  Sup.  Ct.  Bep.  699. 

*  Merritt  v.  Cameron,  137  U.  8.  542,  552,  11  Sup.  Ct  Bep.  174. 

*  Swift  Co:  V.  United  States,  105  U.  8.  691;  United  States  v.  Tanner, 
147  U.  8.  661,  13  Sup.  Ct  Bep.  436;  Merritt  v.  Cameron,  137  U.  8.  542, 
11  Sup.  Ct  Bep.  174;  MeFadden  v.  Mt  View  M.  and  M.  Co.,  87  Fed.  154. 

*  United  States  v.  Graham,  110  U.  8.  219,  3  Sup.  Ct.  Bep.  582. 
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practice  inconsistent  with  that  meaning  can  have  any 
effect* 

The  existence  of  these  rules  suggests  that  the  courts 
are  not  bound  by  the  departmental  decisions  on  ques- 
tions of  law.  They  have  a  right  to  investigate  legal 
rulings  made  by  the  department — a  right  which,  in  the 
absence  of  fraud  or  imposition,  does  not  exist  where 
only  questions  of  fact  are  involved. 

Where  the  land  oflScers  have  clearly  mistaken  the  law 
of  the  case  as  applicable  to  the  facts,  courts  of  equity 
may  give  relief.^  Therefore,  the  construction  of  the  law 
by  the  department  as  applied  to  the  facts  found  by  them 
to  be  true  *  does  not  conclude  the  courts.* 

Where  the  land  officers,  upon  the  uncontradicted  facts, 
commit  an  error  of  law  by  which  the  land  has  been 
awarded  to  a  party  to  the  prejudice  of  the  right  of 
another,  the  latter  is  entitled  to  relief  at  the  hands  of 
the  courts.* 

It  is  only  where  it  is  made  plain  that  the  officers  of 
the  land  department  have  by  a  mistake  of  law  deprived 
a  party  of  land  to  which  he  is  rightfully  entitled  that 
a  court  of  equity  is  justified  in  setting  aside  the 
action  of  the  department.^    The  nature  of  the  mistake 

1  United  States  v.  Alger,  152  U.  S.  384, 14  Sup.  Gt.  Bep.  635. 

•Baldwin  v.  Stark,  107  U.  8.  463,  465,  2  Sup.  Ct  Bep.  473;  Gage  v. 
Gnnther,  136  Cal.  338,  68  Pac  710. 

•Hays  V.  Steiger,  76  Cal.  555. 

^Wisconain  Cent.  B.  B.  Co.  v,  Forajthe,  159  IT.  S.  46,  15  Sup.  Ct.  Bep. 
1020,  and  eases  cited;  Hawley  v.  Diller,  178  U.  S.  476,  20  Sup.  Ct.  Bep. 
986:  Manley  v.  Tow,  110  Fed.  241. 

*  Moore  v.  Bobbins,  96  U.  S.  530,  535;  James  v.  Germania  Iron  Co., 
107  Fed.  597;  Germania  Iron  Co.  v.  James,  89  Fed.  811;  Lee  v.  Johnson, 
116  17.  S.  48,  6  Sup.  Ct.  Bep.  249;  Lawrence  i;.  Potter,  22  Wash.  32, 
60  Pac  147. 

•Moss  V.  Dowman,  176  IT.  S.  413,  20  Sup.  Ct.  Bep.  429;  Id,,  88  Fed. 
181;  King  v.  McAndrews,  111  Fed.  860;  note  to  Hartman  v,  Warren, 
22  C.  C.  A.  30,  and  Carson  City  G.  and  S.  M.  Co.  v.  North  Star  M.  Co., 
22  C.  C.  A.  333. 
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• 

and  the  manner  of  its  occurrence  must  be  pleaded 
fully.^ 

Where  the  charge  is,  that  the  land  department  has 
erred  in  the  decision  of  a  mixed  question  of  law  and 
f act,  what  the  facts  were  as  laid  before  and  found  by  the 
department  must  be  shown,  so  as  to  enable  the  court  to 
see  clearly  that  the  law  has  been  misconstrued.' 

Where  there  is  a  mixed  question  of  law  and  fact  and 
the  court  cannot  so  separate  it  as  to  see  clearly  where 
the  mistake  of  law  is,  the  decision  of  the  tribunal  to 
which  the  law  has  confided  the  matter  is  conclusive.' 

i  United  States  v.  Northern  Pae.  By.,  95  Fed.  864. 
sDorango  L.  and  C.  Co.  v.  Erans,  80  Fed.  425;  WiBeman  v.  Eastman, 
21  Wash.  163,  57  Pae.  398. 
•Marquei  v.  Friable,  101  U.  8.  473,  476. 
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1 671.  Tlie  survey  of  lode  claims. 

1 672.  The  survey  of  placer  claims 

—Descriptive  report. 

2  670.  Application  for  survey. — ^With  the  exception 
of  placers  upon  surveyed  lands,  the  initiatory  step 
toward  securing  a  United  States  patent  for  a  mining 
claim  is  an  application  addressed  to  the  United  States 
surveyor-general  of  the  state  or  territory  in  which  the 
claim  is  situated  for  an  order  for  survey. 

This  application  must  be  in  writing,  signed  by  the 
applicant,  his  agent,  or  attorney/  and  should  contain 
the  name  of  the  claimant,  the  name  of  the  location,  the 
state,  county,  and  mining  district  wherein  it  is  situated, 
and  if  upon  surveyed  lands,  the  section,  township,  and 
range.  As  claimants  are  at  liberty  to  select,  for  the 
purpose  of  making  the  survey,  any  United  States  dep- 
uty authorized  to  act  in  the  land  district,'  the  application 
should  designate  the  deputy. 

The  application  must  be  accompanied  by  copies  of  the 
location  notice  or  certificate  upon  which  the  survey  is  to 
be  based,  duly  certified  by  tiie  oflScer  charged  by  the 
state  or  district  laws  with  recording  such  notices  or 
certificates.  If  any  amended  locations  have  been  made, 
the  notices  or  certificates  of  such  must  also  be  supplied, 

^  The  signature  must  be  in  writing,  not  typewritten.    Tipton  G.  M.  Co., 
29  L.  D.  718. 
<  Bev.  Stats.,  i  2334. 
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as  they  form  the  basis  of  the  field  work  of  the  deputy 
surveyor. 

Upon  filing  the  application,  the  claimant  is  furnished 
an  estimate  of  the  amount  of  fees  required  to  defray  the 
expenses  of  platting  and  other  work  in  the  surveyor- 
general's  office.  The  amount  of  such  estimate  must  be 
deposited  with  some  assistant  United  States  treasurer  or 
designated  United  States  depositary,  to  the  credit  of  a 
special  fund  created  by  **  individual  depositors  for  sur- 
**  veys  of  the  public  lands.*'  Receipts  for  such  deposit 
are  issued  in  triplicate.  One  is  delivered  to  the  survey- 
or-general, one  forwarded  to  the  secretary  of  the  treas- 
ury at  Washington,  and  the  other  is  retained  by  the 
claimant 

The  government  has  no  concern  with  the  fees  of 
deputy  surveyors.^  The  claimant  adjusts  the  compensa- 
tion with  the  deputy,  the  commissioner  of  the  general 
land  office  having  the  power  to  fix  the  maximum  rate.^ 

Upon  the  filing  of  the  application,  accompanied  by 
the  certified  copies  of  location  notices  or  certificates, 
and  the  presentation  of  the  receipt  showing  that  the 
requisite  deposit  has  been  made,  the  surveyor-general 
issues  his  order  directed  to  the  deputy  mineral  sur- 
veyor authorizing  the  survey.  This  order  is  accom- 
panied by  copies  of  the  location  notices  filed  by  the 
claimant  with  the  surveyor-general. 

As  a  rule,  the  order  for  survey  issues  as  a  matter  of 
course.  Should  it  be  refused,  the  claimant's  only  rem- 
edy is  by  appeal  to  the  commissioner  of  the  general 
land  office. 

Where  two  or  more  locations  are  held  by  one  and  the 
same  person  or  association  of  persons,  which  locations 

'7n  re  Foote,  2  L.  D.  773. 

*  In  case  of  an  order  made  for  an  amended  surrey  of  a  mining  claim, 
there  is  no  authority  for  requiring  the  deputy  mineral  surveyor  to  execute 
such  survey  without  further  compensation.    In  re  Anderson,  26  L.  D.  575. 
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are  contiguous^  a  survey  may  be  ordered  of  the  entire 
group.^ 

A  single  application  may  embrace  and  a  single  patent 
issue  for  placer  and  lode  claims  where  the  land  involved 
lies  in  one  body  or  piece,  has  been  claimed  or  located 
for  valuable  deposits^  and  the  several  claims  have  a 
common  ownership.^ 

Where  properties  thus  consolidated  are  applied  for 
the  applications  for  an  order  of  survey  should  enumer- 
ate all  the  locations  within  the  group  and  plainly 
state  the  facts  of  common  ownership  and  contiguity. 
An  entry  will  be  refused  at  the  land  oflBce  where  any  of 
the  claims  are  shown  to  be  non-contiguous.*  Where 
a  survey  of  an  aggregation  of  claims  is  sought,  it  is 
of  course  necessary  to  file  with  the  surveyor-general 
certified  copies  of  all  location  notices  upon  which 
a  claim  to  any  of  the  locations  within  the  group  is 
based. 

Naturally  the  deposit  required  in  the  case  of  group 
applications  will  be  proportionately  larger  than  in  those 
embracing  single  locations.  No  definite  rule  is  fixed, 
however.  It  is  regulated  entirely  by  the  circumstances 
of  each  particular  case.^ 

§  671.  The  survey  of  lode  claims. — ^It  is  not  our  pur- 
pose to  deal  minutely  with  the  manner  in  which  mineral 
surveys  are  to  be  made.  The  land  department  supplies 
the  deputy  surveyors  with  complete  manuals  of  instruc- 
tion for  their  guidance,  to  which  they  will  resort  in  case 
of  doubt,  rather  than  to  a  treatise  upon  mining  law. 
There  are  a  few  elements,  however,  of  greater  or  less 
importance  upon  which  the  validity  of  subsequent  pro- 

'  Champion  M.  Co.,  4  L.  D.  362,  dting  St.  Louis  Smelting  Co.  v,  Kemp, 
104  U.  S.  636;  In  re  Mackie,  5  L.  D.  199. 
■Mayflower  O.  M.  Co.,  29  L.  D.  7. 
*  Apple  Blossom  Placer  v.  Cora  Lee  Lode,  21  L.  D.  438. 
*In  re  Mackie,  5  L.  D.  199. 
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ceedings  may  depend,  which  may  be  appropriately 
noted. 

The  surveyor  cannot  make  a  location.  His  functions 
are  limited  to  a  survey  of  one  already  made.  He  de- 
termines the  sittLS  and  boundaries  of  the  location  from 
the  notices,  original  and  amended,  copies  of  which 
accompany  the  order  of  survey,  and  from  an  examina- 
tion of  the  ground  and  surface  markings  referred  to  in 
the  notices.  He  cannot  disregard  these.  He  is  strictly 
charged  under  instructions  from  the  land  department 
that  surveys  of  mining  claims  must  be  made  in  strict 
conformity  to  the  lines  established  by  the  original  (or 
amended,  as  the  case  may  be)  location  as  recorded  and 
marked  on  the  ground.^ 

Should  he  fail  to  include  within  his  survey  all  that 
was  properly  claimed  and  embraced  within  the  location, 
the  claimant  may  have  the  error  corrected  by  a  re- 
survey.* 

Many  diflSculties  encountered  in  the  progress  of 
patent  proceedings  are  due  to  imperfect  notices  and 
insufficient  or  irregular  marking  of  the  location  in  the 
first  instance.  These  may  all  be  avoided  by  rectifying 
lines  by  an  informal  or  unofficial  survey,  and  the  making 
of  an  amended  notice  of  location  prior  to  applying  for 
an  order  for  survey.^  A  survey  cannot  be  based  upon 
an  amended  notice  of  location  made  after  the  survey  is 
ordered,*  without  applying  for  an  amended  order,  which 
is  permissible  under  the  regulations. 

Of  course,  slight  variations  from  the  lines  as  original- 
ly marked  would  not  vitiate  a  survey.*    The  surveyor 

^Lincoln  Plaeer,  7  L.  D.  81;  Gire.  InstructionSy  Not.  20,  1873;  Copp'0 
Min.  Lands,  2d  ed.,  p.  58;  Commrs.  Letter,  1  Copp's  L.  O.  12. 

•  Basin  M.  and  C.  Co.  v.  White,  22  Mont.  147,  55  Pac.  1049. 

•  Ante,  §  396. 

« Bose  Lode  Claims,  22  L.  D.  83,  Tipton  G.  M.  Co.,  29  L.  D.  718. 

•  Tipton  G.  M.  Co.,  29  L.  D.  718. 
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may  draw  in  the  end-lines  to  make  them  parallel,^  and  is 
permitted  to  cast  off  the  area  in  excess  of  the  statutory 
limits  by  moving  the  monuments  and  stakes,^ 

The  survey  must  describe  the  lociis,  with  reference 
to  the  lines  of  public  surveys,  by  a  line  connecting  a 
comer  of  the  claim  with  the  nearest  public  comer  of  the 
United  States  surveys,'  unless  such  claim  be  on  unsur- 
veyed  lands  at  a  distance  of  more  than  two  miles  from 
such  public  comer,  in  which  latter  case  it  should  be 
connected  with  a  mineral  monument.^ 

Where  a  survey  is  ordered  of  a  composite  or  group  of 
several  contiguous  locations,  the  boundaries  of  each 
location  must  be  shown ;  *  but  the  former  practice  was  to 
the  contrary.  Undoubtedly  the  land  department  may 
require  each  integral  part  of  the  composite  to  be  de- 
lineated. This  is  necessary  to  enable  it  to  pass  upon 
the  question  of  contiguity,  as  well  as  to  determine 
whether  the  expenditures  made  in  the  development  of  a 
common  system  should  be  applied  to  one  or  more  claims 
in  the  group,  for  which  purpose  the  relative  position 
of  each  claim  is  important® 

iDoe  V.  Sanger,  83  Cal.  203,  23  Pae.  365;  Doe  v.  Waterloo  M.  Co.,  54 
Fed.  935;  Philadelphia  v.  Pride  of  the  West,  3  Copp's  L.  O.  82. 

^In  re  Empy,  10  Copp's  L.  O.  102;  Howeth  t;.  Sullenger,  113  Gal. 
547,  552,  45  Pae.  841;  ante,  §  362.  For  an  instance  of  this  character, 
aee  Golden  Beward  M.  Co.  v.  Buxton  M.  Co.,  79  Fed.  868. 

'See  Hallett  and  Hamburg  Lodes,  25  L.  D.  104;  In  re  McCarthy,  14 
L.  P.  105. 

4 Par.  36,  Gen.  Min.  Beg.  See  Appendix.  In  re  Dodge,  6  Copp's  L.  O. 
122. 

The  manner  of  constructing  these  mineral  monuments  is  provided 
for  in  the  "Manual  of  Instruction."  Pars.  15,  16,  17,  Manual  of  1895; 
In  re  Cavanah,  8  Copp's  L.  O.  5. 

In  re  Standart,  25  L.  D:  262,  the  requirement  was  waived,  the  con- 
necting line  being  more  than  two  miles. 

« In  re  Mackie,  5  L.  D.  199 ;  Golden  Sun  M.  Ck>.,  6  L.  D.  808 ;  ArgilUte 
Ornamental  Stone  Co.,  29  L.  D.  80;  Gen.  Min.  Beg.,  par.  30,  Appendix. 

*It  has  been  held  that  a  patent  maj  be  issued  describing  the  exterior 
boundaries  of  the  composite  and  eliminating  the  interior  lines  of  the 
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The  survey  must  show  the  area  of  the  conflict  with 
every  prior  official  survey;  ^  otherwise  the  plat  will  not 
be  approved.^  Unofficial  surveys,  however,  may  bei 
ignored.* 

A  mining  claim  legally  located  may  be  surveyed 
according  to  the  lines  of  the  location  as  marked  on  the 
ground,  even  though  the  surveyed  lines  may  in  part  or 
in  whole  fall  upon  patented  lands.  A  patent  issued 
upon  such  survey  will  exclude  all  lands  within  the  lines 
of  the  survey  which  are  also  included  in  the  prior 
patent.^  This  follows  from  the  principles  discussed  in 
previous  sections.* 

The  position  of  the  lode  within  the  diagram  will  be 
presumed  to  be  in  the  center  and  running  in  a  straight 
line.  If  the  course  of  the  vein  diverges  from  a  straight 
line,  the  applicant  should  indicate  the  direction  and 
adjust  his  survey  accordingly .• 

Upon  completion  of  the  survey,  the  deputy  forwards 
to  the  surveyor-general  the  field-notes,  accompanied 
by  a  preliminary  plat,  together  with  a  report^  of  the 
manner  in  which  the  order  was  executed,  a  detailed 
statement  of  the  nature  and  character  of  improvements 
found  upon  the  premises,  and  an  estimate  of  their 
value. 

In  case  the  survey  is  of  a  composite  or  group  of 

individual  locations.  Carson  City  G.  and  S.  M.  Go.  v.  North  Star  M«  Co., 
73  Fed.  597,  affirmed— 83  Fed.  658;  St.  Louis  Smelting  Go.  v.  Kemp, 
104  U.  S.  636.  See,  also,  Peabody  G.  M.  Go.  v.  Gold  Hill  M.  Go.,  Ill 
Fed.  817. 

^Thor  Mine,  6  Copp's  L.  O.  51;  Bussell  Lode,  5  Gopp's  L.  0. 18. 

*  Grand  Dipper  Lode,  10  Gopp's  L.  O.  240. 

'  Wisconsin  Mfg.  Co.  v.  Cooper,  10  Gopp  's  L.  O.  69. 

« Mono  Fraction  Lode  Claim,  31  L.  D.  309. 

ft  S§  363,  363a. 

•Bimetallic  Mine,  15  L.  D.  309. 

'The  lo€U3  of  a  mining  claim  should  be  fixed  with  mathematical  aeen- 
racj,  as  well  in  the  report  of  the  survey  as  upon  the  surface  of  the  earth. 
In  re  Gastner,  17  L.  D.  565;  Wright  v.  Sioux  Cons.  M.  Co.,  29  L.  D.  154. 
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claims,  and  it  is  claimed  that  work  done  npon  one  was 
for  the  benefit  of  all,  in  furtherance  of  a  common  system 
of  development,  or  where  work  has  been  done  beyond 
the  limits  of  a  claim  or  group  of  claims  for  the  purpose 
of  development,  the  report  of  the  deputy  should  show 
all  the  facts  from  which  the  surveyor-general,  and  the 
officers  of  the  land  department  may  clearly  conclude 
that  the  claim  or  claims  are  entitled  to  credit  for  the 
work  so  done.* 

Where  application  for  patent  is  made  for  one  claim, 
and  the  only  improvements  are  upon  an  adjoining  claim 
not  embraced  in  the  application,  it  must  be  clearly 
shown  that  improvements  so  made  tend  to  develop  the 
claim  applied  for  and  the  certificate  of  the  surveyor- 
general  must  be  obtained.^ 

Where  insuflScient  work  has  been  done  within  the 
limits  of  one  or  more  claims  to  entitle  them  to  be  patent- 
ed, considered  separately,  but  sufiScient  has  been  done 
on  others  within  the  group  to  entitle  the  entire  group 
to  be  entered,  the  surveyor  should  make  an  appor- 
tionment, so  that  each  claim  may  be  credited  with 
the  statutory  amount;  that  is,  five  hundred  dollars  to 
each. 

Upon  the  return  of  the  field  notes  and  report  to  the 
surveyor-general,  they  are  examined  and  officially 
platted,  and  if  found  correct,  the  plats  and  field  notes 
are  approved. 

In  approving  mineral  surveys  the  surveyor-general 's 
office  is  not  concerned  with  the  fact  that  surface  con- 
fficts  are  shown  with  prior  surveys.  While  these 
conflicts  should  be  noted,  the  respective  rights  of  the 
parties  to  the  conflict  area  involve  questions  of  title 
which  cannot  be  passed  upon  by  the  surveyor-general. 

1  Andromeda  liode,  13  L.  D.  146. 

s Clark's  Pocket  Quartz  Mine,  27  L.  D.  351;   Copper  Glance  Lode, 
29  L.  D.  542;  Zephyr  Lode,  30  L.  D.  510;  post,  §  673. 
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They  are  the  subject  of  adverse  claims,*  if  unpatented. 
If  patented,  the  area  in  conflict  will  be  excluded  in  the 
junior  patent  when  issued. 

The  claimant  is  furnished  with  a  set  of  the  approved 
field  notes  and  copies  of  the  plat,  for  filing  in  the  local 
land  office  and  posting  upon  the  claim.  A  copy  of  the 
plat  is  also  transmitted  by  the  surveyor-general  to  the 
register  of  the  land  office. 

Should  the  surveyor-general  refuse  to  approve  a 
survey,  an  appeal  lies  to  the  commissioner  of  the  general 
land  office,  and  from  him  to  the  secretary  of  the  interior. 

2  672.  The  survey  of  placer  claims — Descriptive  re- 
port.— ^Where  placer  claims  are  upon  surveyed  lands 
and  conform  to  legal  subdivisions,  no  further  survey  or 
plat  is  required.  In  such  cases  the  surveyor-general 
has  no  duty  to  perform.*  Where  such  claims  are  upon 
unsurveyed  lands,  or  being  upon  surveyed  lands  it  is 
not  practicable  to  make  them  conform  to  the  public  sur- 
veys,^ a  mineral  survey  is  required,  as  in  the  case  of 
lode  claims.  The  fractional  lots  on  the  north  and  west 
of  a  township  are  not  capable  of  legal  subdivision.  One 
locating,  for  instance,  the  east  half  of  lot  one  in  a  given 
township  would  be  compelled  to  have  an  official  survey 
made.*  In  obtaining  the  order  for  such  survey,  and  in 
executing  it,  the  same  formalities  are  observed  as  in 
those  of  lodes,  with  such  slight  modifications  as  are 
obviously  necessary  by  reason  of  the  diflferences  be- 
tween the  two  classes  of  deposits. 

In  the  case  of  placers,  the  deputy  is  required  to  add 
to  his  field  notes  a  descriptive  report  upon  the  quality 
and  composition  of  the  soil,  the  kind  and  amount  of 

*■  Coinmra.  Letter,  8  Copp  'b  L.  O.  104. 

*Gen.  Min.  Beg.,  par.  68,  Appendix;  In  re  Gerhauser,  7  L.  D.  390; 
Draper  v.  Wells,  25  L.  D.  650. 
*Ante,  9  448. 
« Holmes  Placer,  29  L.  D.  868. 
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timber  and  other  vegetation  growing  thereon,  the  locus 
and  size  of  streams,  and  such  other  matters  as  may 
appear  npon  the  surface  of  the  claim.^  He  is  also  re- 
quired to  report  as  to  the  use  or  adaptability  of  the 
claim  for  placer  mining;  whether  water  has  been 
brought  tipon  it  in  sufficient  quantity  to  mine  the  same, 
or  whether  it  can  be  procured  for  that  purpose, — 
also  the  proximity  of  the  claim  to  the  centers  of 
trade  or  residence  and  neighboring  well-known  lode 
systems  or  individual  lodes.*  This  report  must  bei 
under  oath,  and  is  required  to  be  corroborated,*  and 
in  the  absence  of  anything  attacking  the  bona  fides 
of  the  claimant  is  sufficient  to  establish  the  character 
of  the  land.* 

If  a  lode  exists  within  the  placer,  and  is  claimed  by 
the  placer  claimant,  it  must  be  surveyed  the  same  as  if 
it  were  elsewhere  situated,^  although  the  plats  of  the 
placer  and  lode  surveys  may  be  combined  and  constitute 
but  one  plat 

g  673.  The  surveyor-general's  certificate  as  to  ex- 
penditures.— The  claimant  is  required  at  the  time  of 
filing  his  application  for  patent  in  the  local  land  office, 
or  at  any  time  thereafter  within  the  period  of  publica- 
tion of  the  notice  of  such  application,  to  file  with  the 
register  a  certificate  of  the  United  States  surveyor- 
general,  that  five  hundred  dollars'  worth  of  labor  has 
been  expended  or  improvements  made  upon  the  claim 
by  the  claimant  or  his  grantors.* 

The  statutory  expenditure  required  as  a  prerequisite 
to  mineral  patent  must  be  shown  to  have  been  made 
npon  or  for  the  benefit  of  the  claim  as  presented  for 
patent.    If  within  an  excluded  conflict  area  it  will  not 

>  Oen.  Min.  Beg.,  par.  60  (2),  Appendix.    *  Lincoln  Placer,  7  L.  D.  81. 
*Jd.,  par.  60  (3).  Mnt«,  §S  413-415. 

•Id.,  par.  60  (4).  •Bav.  Stats.,  §  2325. 
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be  accepted.*  Where  application  is  made  by  a  relocator 
work  done  by  the  original  locator  cannot  be  estimated.* 
The  expenditure  must  be  shown  as  to  all  claims  involved, 
including  those  held  without  location  under  section 
twenty-three  hundred  and  twenty-two  of  the  Revised 
Statutes.' 

It  was  at  one  time  held  by  the  department  that  the 
direction  of  the  statute  as  to  the  time  within  which  the 
certificate  of  the  surveyor-general  should  be  supplied 
was  mandatory,  and  that  a  certificate  filed  after  the 
,  period  of  publication  would  not  be  considered.*  Later 
rulings,  however,  express  the  view  that  the  specifica- 
tion as  to  time  is  merely  directory  ."^ 

Ordinarily  this  certificate  is  appended  by  the  survey- 
or-general to  the  approved  field-notes,  which  are  deliv- 
ered to  the  claimant  This  certificate  is  based  upon  the 
report  of  the  deputy  surveyor.® 

In  regard  to  the  amount  of  expenditures  necessary 
to  be  shown  where  application  is  made  for  a  consoUda- 
tion  of  claims,  the  land  department  at  one  time  ruled 
that  where  an  application  for  patent  embraced  several 
locations  or  claims  held  in  common,  constituting  one 
entire  claim,  whether  lode  or  placer,  an  expenditure  of 
five  hundred  dollars  under  section  twenty-three  hundred 
and  twenty-five  of  the  Revised  Statutes  upon  such  entire 
claim  embraced  in  the  application  would  be  sufficient 

^  Hidden  Treasure  Lode,  29  L.  D.  156,  S.  G.  on  review,  Id.  316. 
•Yankee  Lode,  30  L.  D.  289;  Bussell  i;.  Wilson  Greek  Cons.  M.  Go., 
Id.  321. 
*Barklage  v.  Bassell,  29  L.  D.  401. 

*  Milton  V.  Lamb,  22  L.  D.  339;  White  Gload  G.  M.  Go.,  Id,  252;  litUe 
Pet  Lode,  4  L.  D.  17. 

*  Draper  v.  Wells,  25  L.  D.  550;  Floyd  v.  Montgomery,  26  L.  D.  122; 
Hidden  Treasure  Lode,  29  L.  D.  156,  8.  G.  on  review^  Id.  315;  Neilson  o. 
Ghampagne  M.  Go.,  Id.  491. 

•Gen.  Mia.  Beg.,  par.  49,  Appendix. 
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and  need  not  "be  shown  upon  each  of  the  locations  in- 
cluded therein.^ 

By  subsequent  rulings,  however,  this  has  been 
changed,  and  the  applicant  is  called  upon  to  produce 
the  'certificate  of  the  surveyor-general  showing  that  an 
amount  equal  to  five  hundred  dollars  for  each  location 
has  been  so  expended  upon  or  for  the  benefit  of  the 
entire  group.*  The  reasons  supporting  the  changed 
ruling  are  fully  set  forth  in  an  opinion  prepared  by 
Assistant  Attorney-General  Van  Devanter.* 

In  determining  the  value  and  availability  of  the  im- 
provements, the  same  rules  should  be  followed  as  control 
the  determination  of  value  of  the  annual  work.* 

On  a  showing  made  of  an  expenditure  for  the  common 
benefit  of  several  locations  embraced  in  one  application, 
the  department  will  not  undertake  to  determine  whether 
such  plan  of  development  will  be  effective  or  not,  if  it 
appears  that  the  expenditure  is  made  in  good  faith  and 
for  the  purpose  alleged.* 

The  certificate  of  the  surveyor-general  is  not  binding 
upon  the  land  department ;  but  unless  corrected  by  the 
department  prior  to  patent^  it  must  be  taken  as  con- 
clusive.* 

^  Good  Betum  M.  Co.,.  4  L.  D.  221,  abrogatmg  the  departmental  regnla-  . 
tion  of  December  9,  1882;  Giro.  InBtractiona,  Dee.  14,  1884,  4  L.  D.  374; 
Jd,,  Mar.  24, 1887,  8  L.  D.  605;  Andromeda  Lode,  13  L.  D.  146. 

'Gen.  Min.  Beg.,  par.  48,  Appendix;  Circ  Instructions,  Mar.  14,  1898, 
26  L.  D.  378;  In  re  Hale,  28  L.  D.  524;  Tenderfoot  Lode,  30  L.  D.  200; 
Mayflower  G.  M.  Co.,  29  L.  D.  7;  Gillis  v,  Downey,  Id,  83;  Brady's 
Mortgagee  v,  Harris,  Id.  89;  Neilson  i;.  Champagne  M.  Co.,  Id.  491. 

»  27  L.  D.  91. 

« Copper  Glance  Lode,  29  L.  D.  542.  See  Zephyr  Lode,  30  L.  D.  510; 
ante,  |  635. 

» Hughes  1^.  Ochsner,  26  L.  D.  540. 

•United  States  i;.  Lron  8.  M.  Co.,  128  U.  8.  673,  685,  9  Sup.  Ct.  Bep. 
195.    See  United  States  v.  King,  83  Fed.  188. 
Llndley  on  M.— 79 
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g  677.  Posting  of  the  notice  and  copy  of  the  plat  on 
the  claim. — ^As  a  condition  precedent  to  the  filing  of  an 
application  for  patent  to  a  lode  claim,  the  claimant  is 
required  to  post  a  copy  of  the  plat  of  the  survey  in  a 
conspicuous  place  upon  the  claim/  together  with  a 
notice  of  his  intention  to  apply  for  a  patent  therefor, 
which  notice  must  state  the  date  of  posting,  the  name  of 
the  claimant,  the  name  of  the  claim,  the  number  of  the 
survey,  the  mining  district,  and  county,^  and  the  names 
of  adjoining  and  conflicting  claims  as  shown  by  the  plat 
of  survey,*  or  the  number  of  the  survey  of  such  con- 
flicting claims.^ 

The  notice  should  contain  a  description  of  the  claim 
in  the  form  of  a  condensed  transcript  of  the  field  notes. 
It  should  be  practically  a  counterpart  of  the  notice  which 
is  to  be  published  and  posted  in  the  office  of  the  register 
of  the  land  office.  There  is  no  necessity  for  describing 
the  lode  line,  if  there  is  one  on  the  plat,*  or  for  em- 
bodying in  the  notice  the  entire  field  notes,  calls  for 
all  bearing  objects,  topography,  and  other  data  found 
in  the  surveyor's  report;  but  it  should  clearly  follow, 
bv  course  and  distance,  the  exterior  lines,  specify  the 
monuments  and  tiieir  markings,  witii  tiie  principal  calls 
for  bearing  trees  or  other  permanent  objects,  and  par- 

>B€T.  Stata.,  §  2325;  De  Long  v.  Hill,  9  Gopp's  L.  O.  114;  Oen  Min. 
Beg^  par.  39,  Appendix. 

'A  mistake  in  the  name  of  the  connty,— i.  e.  designating  the  wrong 
one,— would  inyalidate  the  notice.  Wright  v.  Sioux  Cons.  M.  Co.,  29 
li.  D.  154,  B.  C.  on  review.  Id,  289. 

'Gen.  Min.  Beg.,  par.  89,  Appendix;  In  re  Ellison,  29  L.  D.  250. 

^Neilson  v.  Champagne  M.  and  M.  Co.,  29  L.  D.  491. 
Under  prior  regulations,  the  notice  was  required  to  state,  in  addition 
to  the  foregoing,  whether  or  not  the  location  is  of  record  and,  if  so, 
where  the  record  may  be  found,  the  number  of  feet  elaimed  along  the 
vein  and  the  presumed  direction  thereof,  and  the  name  or  names  of  all 
adjoining  and  conflicting  claims,  whether  surveyed  or  unsurveyed. 
Gowdy  17.  Kismet  G.  M.  Co.,  24  L.  D.  19;  Id,,  25  L.  D.  216;  Gowdy  v. 
GonneU,  27  L.  D.  56,  S.  C.  on  review,  28  L.  D.  240. 

•Beik  V.  Kickerson,  29  L.  B.  662. 
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ticularly  describe  the  course  and  length  of  the  connect- 
ing line  by  which  the  mineral  survey  is  **tied''  to  the 
public  surveys,  or  to  a  United  States  mineral  monument 
if  the  lands  in  the  vicinity  are  unsurveyed.  A  failure 
to  observe  this  important  requirement  will  vitiate  the 
subsequent  proceedings  and  necessitate  a  commence- 
ment de  novo} 

The  posting  of  this  notice  on  the  claim  and  in  the 
register's  office  and  its  subsequent  publication  are 
jurisdictional  matters,  any  serious  irregularity  in  which 
may  jeopardize,  if  not  wholly  vitiate,  the  subsequent 
proceedings.  If  any  one  of  the  three  notices  is  insuffi- 
cient, they  are  all  rendered  valueless.* 

In  determining  the  sufficiency  of  these  notices  they 
must  be  taken  as  a  whole,  and  when  so  considered  if 
the  situation  of  the  applicant's  claim  on  the  ground  is 
designated  with  substantial  accuracy,  the  notice  must 
be  held  sufficient.' 

The  purpose  of  the  law  relating  to  publication  and 
posting  of  plat  and  notice  of  intention  to  apply  for 
patent  is  to  afford  an  opportunity  to  adverse  claimants 
or  others  to  object  and  to  present  grounds  of  their  ob- 
jections.* 

The  law  does  not  provide  for  nor  does  any  depart- 
mental regulation  require  the  notice  to  contain  a  citation 
to    adverse    claimants  fixing  the  time  within    which 

*Nil  Desperandum  Placer,  10  L.  D.  198;  Tennenee  Lode,  7  L.  D.  392; 
Emperor  Wilhelm  Lode,  5  L.  D.  685;  Hoffman  «.  Venard,  14  L.  D.  45; 
Brown  Ax  Lode,  22  L.  D.  244;  Snlphor  Springs  Qnickailver  Mine^ 
Id,  715;  Hallett  and  Hamburg  Lodes,  27  L.  D.  104;  In  f9  Max,  29 
L.  D.  592 ;  Alice  Lo<le,  20  L.  D.  481. 

*  Gross  V.  Hughes,  29  L.  D.  467. 

*  Hallett  and  Hamburg  Lodes,  27  L.  D.  104;  Gowdy  «.  Connell,  28  L.  B. 
240;  Opie  v.  Auburn  G.  M.  and  M.  Co.,  29  L.  D.  280;  Suburban  G.  M. 
Go.  1^.  Gibberd,  Jd.  558;  Neilson  v.  Champagne  M.  and  M.  Co.  Id. 
491. 

«  Bowena  Lode,  7  L.  D.  477,  479. 
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adverse  claims  should  be  filed.^    The  statute  fixes  the 
time  and  constitutes  the  citation.^ 

Posting  is  one  of  the  three  methods  to  be  pursued 
simultaneously,  by  which  all  persons  are  to  be  given  no- 
tice of  the  intention  to  procure  title  to  the  land.^  To  this 
end  the  law  requires  the  notice  to  be  posted  at  a  con- 
spicuous place  on  the  claim. 

It  is  difficult  to  lay  down  any  general  rule  as  to  what 
should  be  construed  to  be  a  conspicuous  place  on  a  min- 
ing claim.  Where  there  are  improvements  in  the  shape 
of  buildings  used  in  connection  with  mining  operations, 
postings  on  such  buildings  would  certainly  fulfill  the 
requirements  of  the  law.*  In  the  absence  of  structures 
of  this  character,  posting  at  the  discovery  shaft  or  at 
the  mouth  of  open  workings,  being  the  places  most  likely 
to  attract  attention,  are  suggested  by  the  department  as 
being  proper  places.*^ 

A  posting  within  a  tunnel,  under  cover,  where  the 
notice  could  not  be  seen  without  the  aid  of  an  artificial 
light,  was  held  to  be  a  manifest  evasion  of  the  law.^ 

It  ought  not  to  be  difficult  to  discriminate  between 
a  reasonable  attempt  to  comply  with  th^  law  in  good 
faith  and  a  studied  effort  to  place  the  notice  where  it 
cannot  be  seen. 

Proper  care  should  be  exercised  in  protecting  the 
posted  notice  from  the  weather  and  to  prevent  its  becom- 
ing illegible,  as,  if  its  contents  should  become  obliter- 
ated, a  new  posting  and  publication  might  become 
necessary.^ 

t  Davidson  v,  Eliza  G.  M.  Co.,  28  L.  D.  550. 

*  Draper  i;.  Wells,  25  L.  D.  550;  Gross  v.  Hugbes,  29  L.  D.  467. 
'Byrne  v.  Slanson,  20  L.  D.  43-45;  Ferguson  v,  Hanson,  21  L.  D. 

336,  339. 
«6owd7  t;.  Kismet  M.  Co.,  22  L.  D.  624;  Louisville  Lode,  1  L.  D.  548. 
ft  Ferguson  v.  Hanson,  21  L.  D.  336. 

•  Pratt  V,  Avery,  7  L.  D.  554. 

'  Gross  V.  Hughes,  29  L.  D.  465. 
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Where  a  millsite  is  applied  for  in  connection  with 
a  lode,  a  copy  of  the  plat  and  notice  of  intention  to 
apply  for  a  patent  shonld  also  be  posted  npon  it,^ 
although  tiie  department  has  at  times  condoned  the 
failure  to  comply  with  this  rule,*  or  protected  the  claim- 
ant from  the  necessity  of  commencing  de  novo,  by  a 
reference  of  the  case  to  the  board  of  equitable  adjudi- 
cation,^ as  falling  within  the  sanction  of  section  twenty- 
four  hundred  and  fifty-seven  of  the  Revised  Statutes,* 
a  course,  however,  which  it  subsequently  declined  to 
follow.* 

In  the  case  of  an  application  for  a  group  of  contiguous 
claims,  there  does  not  seem  to  be  any  specific  regulation 
on  the  subject  of  posting.  The  law  provides  that  the 
posting  shall  be  on  the  land  embraced  m  the  plat.  As 
the  consolidation  of  claims  is  shown  on  the  plat,  it 
might  reasonably  be  inferred  that  a  posting  at  any  con- 
spicuous place  within  the  group  would  suffice,  without 
the  necessity  of  posting  on  each  location  within  the 
composite,  and  so  far  as  we  are  advised  this  is  the  rule 
followed  by  the  land  department 

The  notice  should  be  posted  in  the  presence  of  two 

iQeiL.  Min.  Beg.,  par.  63,  Appendix;  Silver  Star  Millsite,  25  L.  D.  165; 
Peacock  Millsite,  27  L.  D.  373. 

*/n  re  Bailey  and  Grand  View  M.  and  S.  Co.,  3  L.  D.  386.  See  Peacock 
Millsite,  27  L.  D.  373. 

*The  board  of  equitable  adjudication  consists  of  the  secretary  of  the 
interior  and  attorney-general  (Bev.  Stats.,  §  2451),  and  is  charged  with 
passing  up  adjudications  made  by  the  commissioner  ' '  upon  the  principles 
'*of  equity  and  justice,  as  recognized  by  courts  of  equity."  Bev.  Stats., 
§  2450.  This  board  gives  relief  in  cases  "where  the  law  has  been  sub- 
"stantially  complied  with,  and  the  error  or  informality  arose  from 
"ignorance,  accident,  or  mistake  which  is  satisfactorily  explained,"  and 
where  there  is  no  adverse  claim.  Bev.  Stats.,  i  2457.  It  supplies 
"broken  threads"  in  the  chain  of  title.  Pecard  v.  Camens,  4  L.  D. 
152,  156.  As  to  functions  and  jurisdiction  of  the  board^  see  Hawley  v. 
DUler,  178  U.  8.  476,  491,  20  Sup.  Ct.  Bep.  986. 

<New  York  Lode  and  Millsite,  5  L.  D.  513. 

ft  Peacock  Millsite^  27  L.  D.  373. 
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intnesseSy  who  should  sign  the  same  for  purposes  of 
identificatioiu 

§  678.  The  initiatory  proceedings  in  the  land  office. 
— ^Upon  posting  the  notice  of  intention  to  apply  for  a 
patent,  with  a  copy  of  the  plat,  as  indicated  in  the  pre- 
ceding section,  the  claiiiiant  is  authorized  to  make  his 
formal  application  for  patent.  The  instruments  usually 
presented  to  the  register  of  the  land  office  for  filing, 
and  forming  a  part  of  the  application  for  the  patent, 
are  substantially  as  follows : — 

I.  The  application  for  patent  attached  to  the  ap- 
proved field-notes,  to  which  is  usually  appended  the 
certificate  of  the  surveyor-general  as  to  qiumtum  of  ex- 
penditures ; 

n.  Copy  of  the  plat; 

in.  Certified  copies  of  all  location  notices,  original 
and  amended,  upon  which  the  order  of  survey  was  based 
and  under  which  claimant  asserts  titie ; 

IV.  Proof  of  posting  on  the  claim  the  notice  of  inten- 
tion to  apply  for  patent,  and  copy  of  the  plat; 

V.  Proof  of  citizenship  of  the  claimant; 

VI.  Agreement  of  the  publisher  of  the  newspaper 
published  nearest  to  the  claim,  designated  by  the  regis- 
ter as  the  one  in  which  publication  is  to  be  made ; 

Vn.  Abstract  of  titie,  or  proof  of  possessory  rights 
where  there  is  no  record  title ; 

Vin.  Where  the  land  is  shown  by  the  tract-books  to 
be  agricultural,  proof  of  its  mineral  character. 

The  application  for  patent  and  the  accompanying  in- 
struments are  filed  by  the  register  upon  the  payment 
of  his  fees  (ten  dollars),  if  the  land  is  clear  on  the  tract- 
books.  If  the  land  applied  for  appears  from  these 
books  to  be  wholly  or  in  part  covered  by  a  previous 
entry,  a  homestead  filing,  or  a  prior  pending  application 
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for  mineral  patent^  or  is  included  within  some  antece- 
dent reservation  or  ezecntiye  withdrawal,  the  register 
will  decline  to  receive  and  file  the  papers  until  the  ob- 
stacle is  removed.  This,  however,  is  subject  to  this 
qualification:  As  the  law  recognizes  the  right  of  a 
junior  locator  to  lay  his  lines  over  or  upon  prior  patent- 
ed lands,  agricultural  or  mineral,  and  over  prior  un- 
patented mining  claims,  the  register  would  not  be 
authorized  to  refuse  to  accept  the  application  if  it 
specifically  excluded  and  waived  all  right  to  anything 
embraced  within  the  location  which  was  also  included 
within  any  other  claim,  mineral  or  agricultural,  patented 
or  applied  for. 

Before  proceeding  with  a  detailed  statement  of  the 
contents  of  the  various  instruments  above  referred  to, 
it  is  advisable  to  consider  the  nature  of  the  obstacles 
which  may  prevent  their  filing,  and  the  steps  necessary 
to  be  taken  to  remove  such  impediments. 

g  679.  Land  embraced  within  the  claim  mast  be  clear 
on  the  tract-books. — ^In  previous  chapters  of  this  treatise 
we  have  discussed  generally  the  subject  of  public  lands 
and  the  manner  in  which  rights  thereto  are  acquired 
under  laws  other  than  those  applicable  to  mining  claims. 
It  is  quite  evident  that  if  the  land  occupies  such  a  status 
as  to  title  as  inhibits  the  initiation  of  mining  rights  by 
location,  so  long  as  that  staitis  is  maintained  it  will  be 
impossible  for  the  land  department  to  consider  an  appli- 
cation for  a  mineral  patent  That  tribunal  would  not 
have  jurisdiction  to  issue  a  patent  for  lands  which  are 
in  a  state  of  reservation,  or  are  covered  by  such  a  filing 
or  application  as  operates  as  a  temporary  withdrawid 
of  the  land  from  sale  or  other  disposal.  Therefore, 
ordinarily  where  an  entry  or  selection  of  public  lands  is 
received  and  recognized  by  the  local  officers,  it  will 
while  pending  prevent  the  receipt  or  recognition  of 
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other  applications  for  the  same  land  until  such  selection 
or  entry  is  disposed  of .^  A  few  illustrations  will  serve 
to  explain  this. 

If  an  inspection  of  the  tract-books  discloses  that  a 
preliminary  homestead  filing  covers  the  land  applied 
for  by  the  mineral  claimant,  the  application  for  patent 
will  not  be  received ;  ^  but  a  citation  will  be  issued,  re- 
quiring the  homestead  claimant  to  appear  and  show 
cause  why  his  filing  should  not  be  canceled  as  to  the 
land  embraced  witiiin  the  mineral  survey.  A  hearing 
is  then  had  before  the  land  officers  for  the  purpose  of 
determining  the  character  of  the  land.* 

The  manner  of  initiating  and  conducting  these  pro- 
ceedings is  prescribed  by  the  rules  of  practice  promul- 
gated by  the  commissioner  of  the  general  land  office  and 
supplemented  by  the  *  *  Gteneral  Mining  Regulations. ' '  * 

If  the  land  is  adjudged  to  be  mineral,  a  cancellation 
of  the  homestead  entry,  pro  tcmto,  is  ordered,  where- 
upon tile  mineral  claimant  may  proceed  with  his  patent 
application. 

The  same  rule  applies  where  an  agricultural  claim 
has  passed  to  final  entry  but  the  patent  has  not  yet  been 
issued.  The  mine;ral  claimant  will  be  compelled  to  file 
a  verified  protest,  alleging  the  mineral  character  of  the 
land  as  of  a  date  prior  to  the  final  entry ,^  and  asking 
for  a  hearing  to  determine  the  truth  of  the  allegation. 
If  the  protest  and  corroborated  proofs  accompanying 
it  present  facts  sufficient  to  warrant  it,  a  hearing  is 
ordered,  and  in  the  meanwhile  the  agricultural  entry 
will  stand  suspended.    If  the  protest  is  sustained,  the 

^  Porter  v,  Landmm,  31  L.  B.  352. 

'Ante,  I  205;  Hooper  v.  Fergusozii  2  L.  D.  712;  Elda  M.  and  M.  Co., 
29  L.  B.  279. 

•  Bev.  Stats.,  f  2335. 

*Geiu  Min.  Beg.,  pars.  99-111,  Appendix;  Elda  M.  and  M.  Co.,  29  L.  D. 
279. 

^Ante,  i  208. 
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segregation  survey  is  ordered.  The  mineral  land  thus 
segregated  is  restored  to  the  puhlic  domain  and  is  sub- 
ject to  disposal  under  the  mining  laws. 

The  existence  of  a  pre-emption  filing  is  no  bar  to  the 
filing  of  a  mineral  application ;  ^  nor  is  a  pending  appli- 
cation to  purchase  under  the  stone  and  timber  act;' 
but  an  agricultural  claimant  has  a  right  to  contest  the 
mineral  character  of  the  land  embraced  in  the  mineral 
application,  and,  upon  proper  protest  filed,  a  hearing 
will  be  ordered.' 

Where  an  application  for  a  mining  patent  has  been 
once  filed  with  the  register,  and  the  applicant  proceeds 
with  reasonable  diligence  to  give  the  required  notice, 
no  subsequent  application  for  the  same  land,  nor  one 
which  conflicts  with  a  prior  application,  unless  it  ex- 
cludes the  area  in  conflict  with  the  pending  application,^ 
will  be  received,  so  long  as  the  first  application  remains 
pending.^  In  other  words,  the  department  treats  a  filed 
application  for  a  mining  patent^  properly  followed  up, 
as  a  withdrawal  of  the  land  embraced  therein.^ 

Applications,  however,  may  be  maintained  in  cases 
of  conflicting  surveys  or  entries  where  the  junior  appli- 
cant excludes  in  his  application  all  areas  in  conflict  with 
pending  applications  or  entries. 

Where  an  application  is  offered  for  a  claim  within  a 
sixteenth  or  thirty-sixth  section,  which  is  shown  by  the 

'  Ante,  I  205. 

•Ante,  §  201. 

*Devereuz  v.  Hunter,  11  L.  D.  214. 

« Little  Annie  No.  5  Lode,  30  L.  D.  488. 

*  Cain  V,  Addenda  M.  Co.,  29  L.  D.  62 ;  Morgan  v.  Antlers  Park  Begent 
Cons.  M.  Co.,  Id.  114;  In  re  McConaghy,  29  L.  D.  226;  McCormick  v. 
Night  Hawk,  Id.  373;  Long  John  Lode,  30  L.  D.  718. 

•In  re  Harriman  Lode,  Sickles'  Min.  Dec.  243;  Morgan  v.  Antlers 
Park  Begent  Cons.  M.  Co.,  29  L.  D.  114;  In  re  Gunnison  Crystal  M.  Co., 
2  L.  D.  722;  Great  Eastern  M.  Co.  v.  Esmeralda  M.  Co.,  Id.  704; 
In  re  Bebellion  M.  Co.,  1  L.  D.  542;  Aspen  Mountain  Tunnel  Lode  No.  1, 
26  L.  D.  81. 
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surveyor-general 's  return  to  have  Been  agricultural  in 
character  at  the  date  of  survey,  the  land  oflScers  will 
not  accept  or  file  it,  as,  prima  facie,  the  title  has  passed 
to  the  state.  Upon  an  allegation,  however,  that  at  the 
date  of  such  survey  the  land  was  in  fact  known  to  be 
mineral,  an  opportunity  will  be  given  to  impeach  the 
return.  A  hearing  will  be  ordered  to  determine  the 
facts  as  they  existed  at  the  time  of  the  survey.  Of  this 
hearing  the  state  must  have  notice.  If  the  allegation  as 
to  the  previous  known  mineral  character  of  the  land  is 
established  at  this  hearing,  the  force  of  the  surveyor's 
return  is  destroyed,  and  the  government  will  deal  with 
the  land  the  same  as  with  any  other  public  mineral 
land. 

If  a  section  sixteen  or  thirty-six  is  returned  as  min- 
eral, application  for  mineral  patent  will  be  received, 
subject  to  protest  by  the  state  at  any  time  prior  to 
patent)  unless  it  is  shown  that  the  state  has  accepted 
the  surveyor's  return  as  true  and  selected  other  lands 
in  lieu  thereof.* 

g  680.  The  application  for  patent — Its  contents. — 
As  the  land  department  is  a  special  tribunal,  charged 
with  the  administration  of  the  public  land  laws,  exer- 
cising not  only  executive  but  judicial  powers,  an  appli- 
cation to  obtain  a  patent  addressed  to  that  tribunal 
should  recite  all  facts  necessary  to  show  jurisdiction 
in  the  department  to  convey  the  particular  tract  applied 
for  to  the  particular  individual  applying  for  it.  While 
the  department  may  be  satisfied  with  a  less  formal 
document,  there  is  no  reason  why  an  application  for  a 
patent  should  not  contain  a  recital  in  ordinary  and 
concise  language  of  the  ultimate  facts  chronologically 
arranged,  which,  if  tested  by  the  ordinary  rules  of 

^  This  subject  has  been  lully  presented  in  a  preceding  chapter^— ante, 
SI  132-145. 
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pleading,  would  affirmatively  show  the  right  of  the 
claimant  to  the  tract.  We  should  outline  the  contents  as 
follows,  the  instrument  to  be  addressed  to  the  register 
and  receiver  of  the  land  office : — 

(1)  The  name  of  the  applicant,  his  place  of  residence, 
and  post-office  address ;  ^ 

(2)  The  name  of  the  claim; 

(3)  The  claimant's  qualification  to  receive  patent, — 
i.  e.  his  citizenship,  by  birth  or  naturalization ; 

(4)  The  lociis  of  the  claim,  district,  county,  and  state, 
and  if  upon  surveyed  lands  the  section,  township,  and 
range ;  the  nature  and  extent  of  the  claim,  making  spe- 
cial reference  to  the  approved  field  notes  attached ; 

(5)  The  ownership  and  possession  by  the  applicant 
of  the  claim  applied  for;  (a)  the  date  of  discovery; 
(b)  the  date  of  location ;  (c)  the  date  and  place  of  record 
of  all  notices  or  certificates  of  location,  original  or 
amended,  referring  to  the  certified  copies  accompanying 
the  application;  (d)  general  allegation  of  ownership 
by  mesne  conveyances  from  the  original  locators,  re- 
ferring to  the  abstract  of  title  filed  with  the  application 
or  to  be  thereafter  filed;  (e)  compliance  with  the  law 
as  to  annual  labor,  showing  the  location  to  be  valid  and 
subsisting  at  the  time  of  filing  the  application ;  *  (/)  the 
fact  of  possession ; 

(6)  Facts  from  which  the  mineral  character  of  the 
land  may  be  necessarily  inferred ;  • 

(7)  The  nature,  extent,  and  value  of  improvements; 
and  if  it  is  sought  to  credit  work  done  upon  one  claim 
for  benefit  of  others  in  a  group,  a  concise  statement  of 
facts  from  which  it  may  reasonably  be  inferred  that 
such  work  is  in  furtherance  of  a  common  system  of 
development ; 

^  His  age  ifl  immaterial.    Ante,  §  225. 

*  Strictly  Bpeakiugi  this  is  no  longer  required.    Post,  (  686. 

*Ante,  §  98. 
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(8)  If  any  rights  are  asserted  by  virtue  of  local 
mlesy  the  existence  of  such  rules  and  compliance  there- 
with should  be  alleged,  and  duly  certified  copies  should 
accompany  the  application;  if  there  are  no  regulations 
in  f orce,  the  fact  may  be  stated ; 

(9)  The  fact  and  date  of  posting  a  notice  of  the  appli- 
cation and  copy  of  plat  on  the  premises,  referring  to 
the  affidavit  of  such  posting  accompanying  the  applicar 

tion. 

• 

The  application  is  appropriately  closed  with  a  re- 
quest for  the  issuance  of  a  patent,  and  should  be  at- 
tached to  the  approved  field-notes. 

A  petition  or  application  thus  framed  presents  a 
foundation  for  such  corroborative  evidence  as  is  re- 
quired by  Ihe  rules.  Properly  speaking,  as  it  is  required 
by  law  to  be  under  oath,  it  should  and  probably  would 
be  accepted  by  the  land  department  as  supplying 
everything  which  the  claimant  personally  is  called  upon 
in  the  first  instance  to  verify.  An  application  so  framed 
should  dispense  with  the  necessity  for  filing  separate 
affidavits  of  citizenship,  performance  of  annual  labor, 
and  other  instruments,  which  xmder  the  practice  in 
certain  localities  are  increased  and  multiplied,  in  our 
judgment,  uselessly. 

Simplicity  of  procedure  is,  of  course,  commendable. 
We  are  convinced  that  the  general  adoption  of  the 
practice  herein  suggested,  which  is  undoubtedly  con- 
templated by  the  departmental  regulations,^  and  is 
followed  in  some  localities,  will  avoid  the  frequent 
demands  of  the  land  department  for  additional  affidavits 
or  proof  of  facts  which  might  have  been  embodied  in 
the  preliminary  papers. 

The  land  department  is  never  disposed  to  be  ex- 
tremely technical,  and  is  quite  liberal  in  overlooking 

^Gen.  Min.  Beg.,  par.  41,  Appendix. 


§  681    APPLICATION  FOB  PATENT  FOB  LODE  CLADCS.     1262 

minor  defects  where  the  good  faith  of  the  applicant  is 
apparent  Yet  it  is  a  tribunal  of  great  dignity,  and 
the  proceedings  by  which  its  jurisdiction  is  invoked 
should  be  conducted  fairly  on  the  line  of  proceedings 
in  rem  in  courts  of  common  law  or  equity  jurisdiction. 
A  claimant  has  no  right  to  initiate  his  proceedings  to 
obtain  the  ultimate  title  to  his  mining  claim  by  tiie 
presentation  of  a  mere  request  for  a  patent,  placing  the 
burden  upon  the  department  of  examining  a  number 
of  auxiliary  papers  for  the  purpose  of  ascertaining 
the  origin  and  basis  of  his  equities  and  the  facts  upon 
which  he  asserts  his  rights  to  a  conveyance  from  the 
government 

g  681.  Application  by  one  of  several  co-owners  — 
OorporationB. — ^Where  a  claim  is  owned  by  more  than 
one  individual,  it  is  customary  to  select  one  to  act  in 
behalf  of  all,  for  which  purpose  a  si)ecial  power  of 
attorney  is  executed  and  filed  with  the  application ;  but 
this  is  not  necessary.  The  practice  of  the  department 
has  been  to  recognize  such  an  application,  signed  by 
one  joint  owner  in  behalf  of  himself  and  the  remaining 
owners.*  Unquestionably,  an  act  done  by  one  co-owner 
for  the  benefit  of  all  would  be  presumed  to  be  author- 
ized, or  at  least  ratified.* 

Where  a  claimant  alleges  ownership  of  a  forfeited 
interest  under  the  last  clause  of  section  twenty-three 
hundred  and  twenty-four  of  the  Bevised  Statutes,  the 
department  requires  the  sworn  statement  of  the  pub- 
lisher of  the  newspaper  as  to  the  fact  of  publication, 
giving  dates  and  a  printed  copy  of  the  notice  published, 
and  the  claimant  must  swear  that  the  delinquent  co- 
owner  failed  to  contribute  his  proper  proportion.    We 

*  AjTW  t.  Dftlj,  8  Copp'8  L.  O.  196. 

*  Netbttt  V.  De  Lamar's  Xerada  G.  M.  Co^  24  Ner.  273,  77  Am.  St  Bap. 
7|  53  Pa«.  17& 
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have  heretofore  discussed  the  remedy  of  the  excluded 
cotenants  in  such  cases.^ 

Where  the  application  is  made  by  a  corporation,  an 
officer  of  the  company  should  be  designated  by  the 
board  of  directors  or  other  governing  body,  by  resolu- 
tion, a  certified  copy  of  which  resolution  should  accom- 
pany the  application. 

Where  a  corporation  organized  under  the  laws  of  one 
state  or  territory,  applies  for  a  patent  to  a  mining  claim 
situated  in  another,  it  is  required  to  supply,  in  addition 
to  a  copy  of  its  articles  of  incorporation  filed  in  the  state 
of  its  domicile,  evidence  of  its  compliance  with  the  law 
of  the  state  or  territory  where  the  claim  is  situated.^ 

The  right  of  a  corporation  to  carry  on  business  in  a 
state  other  than  the  one  from  which  it  receives  its  char- 
ter depends  frequentiy  upon  its  establishing  a  status 
in  such  state,  by  filing  evidence  of  its  corporate  exist- 
ence and  designating  an  agent  upon  whom  process  may 
be  served.  A  compliance  with  these  state  laws  is  re- 
quired by  the  department  to  be  shown  in  the  patent  pro- 
ceeding. 

g  682.  Verification  of  application  and  other  proofs. 
— The  law  requires  the  application  for  patent  to  be 
verified  by  the  claimant  *  before  some  officer  authorized 
to  administer  oaths  within  the  land  district,^  except 
where  the  applicant  is  not  a  resident  of  or  within  the 
district  at  the  time  of  the  filing  of  the  application.  In 
each  case  the  application  and  other  required  affidavits 
may  be  made  by  a  duly  authorized  agent  when  such 
agent  is  conversant  with  the  facts.**    This  is  construed 

^Anie,  i  646. 

*In  re  Alta  Millsite,  8  L.  D.  195,  197;  Hidden  Treasure  G.  and  S.  M. 
Ck>.,  16  Copp's  L.  0. 110;  Gold  Hill  and  Lee  Mt  M.  Co.,  Id. 

>Be7.  State.,  {  2325;  Bieo  Lode,  8  L.  D.  223. 

«B6v.  Stats.,  I  2335. 

•Act  of  Jaju  22,  1880,  21  Stats,  at  Large,  p.  61,  amending  (  2325,  Ber. 
Stats. 
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by  the  department  to  apply  to  a  case  where  the  appli- 
cant is  in  fact  a  resident  of  the  land  district^  but  at  the 
time  application  for  patent  is  made  is  temporarily  ab- 
sent therefrom.^ 

With  the  exception  of  affidavits  of  citizenship  and 
verification  of  adverse  claims  in  cases  of  non-residents, 
which  may  be  made  before  the  clerk  of  any  court  of 
record  of  the  United  States,  or  of  a  state  or  territory, 
or  before  any  notary  public,^  all  affidavits  required  to 
be  made  under  the  mining  laws  must  be  made  within 
the  land  district,  before  some  officer  authorized  to  ad- 
minister oaths  therein.^ 

Where  verification  is  made  before  a  justice  of  the 
peace,  the  department  requires  a  certificate  from  the 
county  clerk,  showing  the  official  character  of  the  justice 
and  the  genuineness  of  his  signature.  This  certificate 
need  not  be  attached  to  every  instrument  in  the  set  of 
patent  papers  verified  before  that  officer.  It  is  sufficient 
if  it  is  appended  to  one  of  them. 

g  683.  Proof  of  posting  of  notice  and  plat  on  the 
claim — ^At  the  time  of  presenting  the  application  for 
patent  to  the  register  and  receiver,  the  claimant  is  re- 
quired to  file  therewith  the  affidavit  of  two  credible 
witnesses  that  the  plat  and  notice  of  application  for 
patent  are  posted  conspicuously  upon  the  claim,  giving 
the  date  and  place  of  such  posting.  A  copy  of  the  notice 
so  posted  must  be  attached  to  and  form  a  part  of  the 
affidavit* 

2  684.  Proof  of  citisenship. — ^In  the  case  of  an  indi- 
vidual, proof  of  citizenship  may  consist  of  his  own 

iln  re  Topsey  Mine,  7  Copp'e  L.  O.  20. 

•Act  of  April  26,  1882,  22  Stats,  at  Large,  p.  49. 

•Bey.  Stats.,  i  2835. 

<Bev.  Stats.,  I  2826;  Qen.  Min.  Beg.,  par.  40,  Appendix. 
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affidavit  thereof.*  This  affidavit  must  show  when  and 
where  he  was  bom,  and  his  residence.*  Where  the  ap- 
plicant has  declared  his  intention  to  become  a  citizen, 
or  has  been  naturalized,  the  affidavit  must  show  the  date, 
place,  and  the  court  before  which  he  declared  his  inten- 
tion or  from  which  his  certificate  of  citizenship  issued,* 
and  his  present  residence.  Formerly  a  certified  copy  of 
the  act  of  naturalization  was  necessary,  but  this  is  no 
longer  required.  To  entitle  an  applicant  who  has  de- 
clared his  intention  to  become  a  citizen  to  a  mineral 
patent,  it  must  appear  that  such  intention  is  a  bona  fide 
existing  one  at  the  time  of  purchase.*  An  intention  to 
become  a  citizen  may  be  abandoned  before  admission 
to  full  citizenship.*^ 

Where  the  application  is  made  by  one  co-owner  for 
the  benefit  of  himself  and  his  cotenants,  proof  of  citi- 
zenship of  each  of  them  must  be  furnished. 

Where  the  claimant  applies  in  the  capacity  of  trustee, 
he  must  disclose  fully  the  nature  of  the  trust  and  the 
name  of  the  cestui  que  tru^t,  and  such  trustee,  as  well 
as  the  beneficiaries,  must  furnish  satisfactory  proof  of 
citizenship.* 

Where  the  claimant  is  not  the  original  locator,  the 
department  does  not  require  proof  of  citizenship  of 
such  locator  or  the  intermediate  grantees.  Proof  of 
citizenship  of  the  claimant  is  sufficient^ 

*  BeF.  stats.,  S  2321. 

'Gen.  Min.  Beg.,  par.  67,  Appendix.  As  to  nature  of  proof  which  is 
eonsidered  legitimate  to  prove  citizenship,  see  Boyd  v,  Nebraska,  143 
U.  a  180, 12  Snp.  Ct.  Bep.  375;  Providence  G.  M.  Co.  v.  Burke  (Ariz.), 
57  Pae.  641. 

'  Qen.  Min.  Beg.,  par.  68,  Appendix. 

«  Saturday  Lode  Claim,  29  L.  D.  627. 

•Id. 

*6en.  Min.  Beg.,  par.  54,  Appendix;  In  re  Capricorn  Placer,  10  L.  D. 
641. 

^In  re  Wandering  Boy,  2  Copp's  L.  O.  2;  In  re  Sanford,  1  Copp's  L,  0. 
98;  City  Bock  and  Utah  v.  Pitts,  Id.  146;  ante,  S  227. 
Llndley  on  M.— SO 
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In  the  case  of  an  incorporated  company,  a  certified 
copy  of  its  charter  or  certificate  of  incorporation  must 
befiled.^ 

Under  the  alien  act  of  March  3, 1887,  the  land  depart- 
ment, where  a  domestic  corporation  sought  to  patent 
mining  claims  in  the  territories,  required,  in  addition 
to  the  certificate  of  incorporation,  an  affirmative  showing 
that  no  more  than  twenty  per  cent  of  the  stock  was  held 
by  aliens;*  but  by  act  of  March  2,  1897,  the  inhibi- 
tion against  alien  ownership  of  stock  in  such  corpora- 
tions has  been  repealed,  and  the  status  of  aliens  in  the 
territories,  with  reference  to  the  acquisition  of  public 
mineral  lands,  is  now  the  same  in  the  territories  as  in 
the  states.'  Aliens  may  not  acquire  unpatented  mining 
claims,  but  may  hold  them  after  patent.* 

In  the  case  of  an  association  of  persons  unincorpo- 
rated the  affidavit  may  be  made  by  their  duly  authorized 
agent,  upon  his  own  knowledge  or  upon  information 
or  belief,  setting  forth  the  residence  of  each  person 
forming  such  association.*^  The  affidavit  must  be  ac- 
companied by  a  power  of  attorney  from  the  parties 
forming  such  association,  authorizing  the  person  who 
makes  the  affidavit  of  citizenship  to  act  for  them  in  the 
matter  of  their  application.® 

Affidavits  of  citizenship,  as  heretofore  observed,^  may 
be  taken  before  any  officer  authorized  by  law  to  adminis- 
ter oaths  within  the  land  district  When  the  applicant 
is  a  non-resident  of  the  district,  proof  may  be  made 

>Bey.  Stats.,  $  2321;  Gen.  Min.  Beg.,  par.  66,  Appendix;  Clark's  Pocket 
Quartz  Mine,  27  L.  D.  351. 

*ln  re  Gold  Hill  and  Lee  Mt.  M.  Co.,  16  Copp's  L.  0.  110.  See,  ante, 
«  244. 

•Opinion  of  Attorney-General,  28  L.  D.  178. 

*  Ante,  S  237 ;  Eev.  Stats.,  f  2326. 

B  Rev.  Stats.,  §  2321;  O'Reilly  v.  Campbell,  116  IT.  S.  418-420. 

•Gen.  Min.  Beg.,  par.  66,  Appendix. 

V  S  682. 
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before  the  clerk  of  any  court  of  record  of  the  United 
States,  or  of  a  state  or  territory,  or  before  any  notary 
public* 

g  686.  Designation  of  newspaper— Agreement  of  pub- 
lisher.— The  law  requires  that  upon  the  filing  of  the 
patent  application  the  register  shall  publish  a  notice 
that  such  application  has  been  made,  in  a  newspaper 
to  be  by  him  designated  as  published  nearest  to  the 
claim.* 

The  regulations  of  the  department  supplementing 
this  statute  provide  that  the  register  shall  publish  the 
notice  in  a  paper  of  established  character  and  general 
circulation,  to  be  by  him  designated  as  being  the  news- 
paper published  nearest  the  land.^ 

As  to  whether  a  newspaper  is  one  of  general  circula- 
tion, and  is  the  one  published  nearest  the  claim,  is 
determined  by  the  register,  and  his  judgment  in  this 
resi>ect,  unless  arbitrarily  exercised,  will  be  upheld  by 
the  department.* 

Secretary  Smith  thus  sums  up  his  views  of  the  de- 
partmental rulings : — 

"  The  consensus  of  the  rules  and  decisions  seems  to 
be  that  the  notices  must  be  published  in  an  established 
newspaper,  with  a  bona  fide  circulation  in  the  neigh- 
borhood of  the  claim ;  one  that  is  printed  at  the  place 
of  its  publication  and  is,  in  the  best  judgment  of  the 
register,  permanently  established  and  recognized  by 
the  community,  its  advertisers,  and  readers  as  being 
a  fixture.  I  take  it  that  newspapers  of  this  character 
are  to  be  selected  in  preference  to  those  predatory 
journals  that  are  frequently  found  in  new  localities. 

lOen.  Min.  Beg.,  par.  69,  Appendix. 

>Bev.  StotB.,  f  2325. 

*  Genu  Min.  Beg.,  par.  47,  Appendix. 

*Toina7  v,  Stewart,  1  L.  D.  570;  In  re  Arnold,  2  L.  D.  758 ;  Erie  Lode  v, 
Cameron  Lode,  10  L.  D.  055;  Condon  v.  Mammoth  M.  Co.,  15  Jm  D.  330; 
BreteU  v.  Swift,  16  L.  D.  178. 
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'^ ...  In  the  exercise  of  this  functicm  the  register  is 
^^  clothed  with  discretion  ...  in  the  lawful  exercise  of 
''  which  he  may  select  a  newspaper  that  he  conceives 
"  best  for  the  purpose  of  giving  the  greatest  publicity 
*^  to  the  notice,  even  although  it  may  not  be  the  one 
' '  nearest  the  land/  and  especially  would  this  be  true  if 
' '  the  one  nearest  the  land,  in  his  opinion,  did  not  meet 
'^  the  requirements  as  to  permanency  and  general  cir- 
**  culation  as  defined  above.*'* 

The  maximum  fees  for  publication  are  fixed  by  de- 
partmental regulations.*  A  newspaper  exacting  extor- 
tionate fees  is  not  considered  reputable,  and  orders  for 
publication  of  notices  therein  will  not  be  issued.'  The 
commissioner  is  given  the  power  under  the  law  in  such 
cases  to  designate  any  paper  published  in  Hie  land  dis- 
trict* 

While  the  notice  is  issued  by  and  published  under  the 
direction  of  the  register,  neither  he  nor  the  government 
have  any  concern  with  the  payment  of  the  charges 
therefor.  Therefore  the  regulations  of  the  department 
require  that  before  issuing  the  order  for  publication 
the  claimant  must  furnish  an  agreement  signed  by  the 
publisher,  to  hold  the  applicant  for  patent  alone  respon- 
sible for  the  charges  of  publication.*  As  heretofore 
indicated,  this  agreement  usually  accompanies  the  ap- 
plication for  patent,  the  register  having  theretofore 
informally  designated  to  the  claimant  the  newspaper 
in  which  the  publication  is  required  to  be  made. 

Neither  the  law  nor  the  official  regulations  make  it 
the  duty  of  the  local  officers,  or  either  of  them,  to  pre- 
pare the  notice  for  publication.  Its  publication  is  under 
the  direction  and  supervision  of  the  register;  but  it  is 

>  Bretell  v.  Swift,  on  review,  17  L.  D.  558. 

'  Be7.  Stats.,  9  2334;  Gen.  Min.  B^.,  par.  89  (1),  Appendix. 

"  In  re  Steele,  3  L.  P.  115. 

'  Rev.  SUta.,  |  2324. 

*  Gen.  Min.  Beg.,  par.  45,  Appendix. 
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the  duty  and  privilege  of  the  applicant  to  see  that  in 
snch  publication  there  is  due  compliance  with  all  the 
essential  requirements.^ 

§  686.  Proof  of  annual  labor. — ^At  one  time  the  de- 
I)artmental  regulations  required  the  daimant  on  apply- 
ing for  a  patent  to  make  a  preliminary  showing  of  work 
and  expenditure  upon  each  location  sufficient  for  the 
maintenance  of  possession  under  section  twenty-three 
hundred  and  twenty-four  of  the  Revised  Statutes.  This 
he  did  either  by  showing  the  full  amount  for  the  pending 
year,  or,  if  there  has  been  failure,  by  showing  that  he 
had  resumed  work  so  as  to  prevent  relocation  by  ad- 
verse parties.*  But  this  requirement  no  longer  ob- 
tains. 

As  we  have  heretofore  observed,'  the  question  as  to 
performance  or  non-performance  of  the  annual  labor 
is  not  one  in  which  the  government  is  directly  con- 
cerned. It  only  arises  in  the  presence  of  ane  claiming 
under  a  relocation  asserting  the  non-compliance  by  the 
former  owner  of  the  claim  yfiiii  the  requirements  of 
the  law.  In  other  words,  it  is  not  necessary  to  perform 
the  annual  labor,  except  to  protect  the  rights  of  the 
locator  against  parties  seeking  to  initiate  title  to 
the  same  premises.^  It  is  not  a  condition  precedent  to  the 
obtaining  of  a  patent;^  nor  has  the  land  department 
anything  to  do  with  the  determination  of  the  question.* 

>HaIlett  and  Hambnrg  Lodes,  27  L.  D.  104. 

•/n  re  Good  Beturn  M.  Ck>.,  4  L.  D.  221,  224;  dre.  Instraetions,  Dee.  14, 
1885,  Id,  374;  Oixc  IiiBtractions,  March  24,  1887,  8  L.  D.  605. 

'i  624. 

^BealB  v.  Cone,  27  Colo.  473,  83  Am.  St  Bep.  92,  62  Pac.  048,  958; 
Barklage  v.  BnseeU,  29  L.  D.  401,  412;  In  re  Wolenberg,  Id.  302,  304; 
Marburg  Lode  Mining  Claim,  30  L.  D.  202,  206. 

•Hnghee  v.  Ochsner,  27  L.  D.  396,  398;  Neilson  «.  Champagne  M.  and 
M.  Co.,  29  L.  D.  491,  493;  McEyoj  v,  Megginaon,  Id.  164;  Opie  v.  Auburn 
H.  and  M.  Co.,  Id.  230. 

•Qaffney  v.  Turner,  29  L.  D.  470,  474;  Cleveland  v.  Eureka  No.  1  O.  M. 
and  M.  Co.,  31  L.  D.  6d,  71. 
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The  existing  departmental  regulations  on  this  subject 
are  clear  and  concise,  and  in  accordance  with  these 
views.^ 

§  687.  The  abstract  of  title— Oertifled  copies  of  loca- 
tion notices. — ^Where  the  applicant  is  an  original  locator, 
the  regulations  simply  require  him  to  file  a  full,  true, 
and  correct  copy  of  his  location  notices  or  certificates, 
original  and  amended,  if  any,  as  they  appear  upon  the 
mining  records,  [such  copies  to  be  certified  by  the  oflScer 
in  charge  of  the  records,]  together  with  an  afiidavit  by 
the  applicant  that  he  has  not  disposed  of  the  claim  or 
any  interest  therein;  but  where  the  applicant  claims 
the  interests  of  others  associated  with  him  in  making 
the  location,  or  only  as  purchaser,  he  is  required  to 
present,  in  addition  to  the  authenticated  copies  of  the 
notices  or  certificates,  an  abstract  of  titie  from  the 
proper  officer  in  charge  of  the  records,  under  his  official 
seal,  brought  down  to  the  date  of  filing  the  application, 
tracing  the  right  of  possession  by  a  continuous  chain 
of  conveyances  from  the  original  locators  to  the  appli- 
cant, also  certifying  that  no  conveyances  affecting  the 
title  to  the  claim  in  question  appear  of  record  in  his 
office  other  than  those  set  forth  in  the  accompanying 
abstract^  The  purpose  of  this  abstract  is  to  assure 
the  government  that  the  applicant  is  lawfully  entitied 
to  the  possession  of  the  claim.' 

It  is  customary  to  present  an  abstract  of  titie  in  all 
cases,  whether  the  applicant  is  the  original  locator  or 
npt  In  the  case  of  an  original  locator  it  furnishes  evi- 
dence that  he  has  not  transferred  the  claim,  a  negative 
fact,  of  which  the  department  is  entitied  to  information 
from  the  records. 

Where  the  records  are  lost  or  destroyed,  secondary 

>  0«ii.  Min.  Reg.,  par.  55,  Appendix.        *  In  re  Cameron,  4  L.  1>.  515. 
•id.,  par.  42,  Appendix. 
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evidence  of  their  contents  may  be  shown,  the  proper 
foundation  being  laid  therefor,  and  the  claimant  may 
make  proof  of  possessory  title.  This  proof  may  consist 
of  the  affidavit  of  the  claimant,  supported  by  those  of 
any  other  parties  cognizant  of  the  facts  relative  to  his 
location,  occupancy,  possession,  and  improvements.^ 

9,  688.  Proof  of  title  by  possession,  without  location 
nnder  section  twenty-three  hundred  and  thirty-two  of 
the  Revised  Statutes. — Section  twenty-three  hundred 
and  thirty-two  of  the  Revised  Statutes  provides  that 
where  a  person  or  association  of  persons  and  their 
grantors  have  held  and  worked  their  claims  for  a  period 
equal  to  the  time  prescribed  by  the  statute  of  limitations 
for  mining  claims  of  the  state  or  territory  where  the 
same  may  be  situated,  evidence  of  such  possession  and 
working  of  the  claims  for  such  period  shall  be  sufficient 
to  establish  a  right  to  a  patent  in  the  absence  of  any 
adverse  claim.  This  is  but  a  re-enactment  of  section 
tiiirteen  of  the  placer  law  of  July  9, 1870. 

It  would  seem  to  recognize  the  doctrine  that  as  against 
every  one  save  the  United  States  the  title  to  a  mining 
claim  may  be  acquired  by  possession,  user,  and  enjoy- 
ment for  a  period  equal  to  the  time  prescribed  by  the 
statute  of  limitations. 

As  was  said  by  the  late  Judge  Sawyer, — 

"  It  was  the  intention  of  congress  to  give  the  right 

*  of  purchase  of  a  mining  claim  ...  to  the  person  or 
'  association  of  persons  who,  in  pursuance  of  the  laws 

*  of  the  state  or  territory  and  the  local  mining  customs, 
'  rules,  and   regulations  of   the  place  where  located, 

*  recognized  by  the  laws  and  enforced  by  the  courts, 
'  is  the  owner,  and  entitled  to  the  possession  as  against 

*  everybody  except  the  government  of  the  United 
'  States.  .  .  .  The  party  who  at  the  time  can  maintain 
^  his  right  to  the  claim  in  the  courts  of  the  country  as 

1  Qen.  Min.  Beg.,  par.  43,  Appendix. 
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'  agaiiiBt  any  person  bnt  the  United  States,  under  the 
'  local  laws,  customs,  and  regulations,  is  the  i)arty  upon 
'  whom  congress  intended  to  confer  the  right  to  pur- 
^  chase,  no  matter  how  that  right  originated,  if  under 
'  such  laws,  customs,  and  decisions  of  the  courts  he  has 
*  the  present  right. ' '  * 

Such  a  continued  adverse  holding  would  seem  to  give 
the  possessor  a  prescriptive  right  to  the  premises  that 
would  avail  against  any  one  seeking  to  initiate  a  new 
claim  to  the  same  property — in  fact,  against  all  save 
the  government.* 

One  may  therefore  enter  upon  public  land  without 
location,  and  if  the  extent  of  his  possession  is  defined, 
his  holding  adverse  against  all  the  world  save  the  gov- 
ernment, and  his  working  of  the  claim  be  such  for  the 
required  period  as  will  indicate  a  continuous  possession 
and  user,  he  may  apply  for  a  patent,  basing  his  right 
upon  such  possession  and  user. 

Or  one  may  enter  under  a  deed  describing  the  bound- 
aries of  the  claim,  his  grantor  being  without  title.  Such 
entry  will  be  under  color  of  title,  and  his  possession  will 
in  time  ripen  into  such  a  right  as  will  authorize  the 
government  to  issue  its  patent,  although  no  location  was 
ever  made.» 

Or  one  may  enter  under  a  location  which  is  insufficient 
under  the  mining  stetutes,  and  the  possession  so  taken 
may,  if  openly  and  notoriously  held  and  the  claims 
worked  for  a  sufficient  period,  clothe  the  possessor  with 
a  right  which  will  be  recognized  by  the  government,* 
but  such  possession,  in  order  to  vest  a  title  under  the 

«420  M.  Co.  V.  Bullion  M.  Co.,  3  Saw.  634,  645,  Fed.  Gas.  Ko.  4989. 
8eo,  also,  Stewart  v.  Bees,  21  L.  D.  446;  Armstrong  v.  Lower,  6  Colo.  581; 
Kinney  v.  Cons,  Virginia  M.  Co.,  4  Saw.  382,  Fed.  Cas.  No.  7827, 

•  Walsh  V.  Erwin,  115  Fed.  531,  537. 

*  Harris  v.  Equator  M.  and  8.  Co.,  8  Fed.  863;  Lebanon  M.  Co.  «.  Cons. 
Kcp.  M.  Co.,  6  Colo.  371.  381, 

«  Jones  i\  Prospect  Mountain  T.  Co.,  21  Xev.  339,  31  Pac  642. 
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statute  of  limitations^  must  be  open,  notorious,  exclusive, 
and  continuous,  and  not  loose,  uncertain,  scrambling, 
and  mixed.^  The  acts  of  mining  should  not  be  merely 
occasional,  fugitive,  and  desultory,  but  as  continuous  as 
the  nature  of  the  business  and  customs  of  the  country 
I)ermit  and  require.^ 

It  has  been  contended  that  section  twenty-three  hun- 
dred and  thirty-two  of  the  Revised  Statutes  only  applies 
where  the  applicant  is  not  adversed  in  the  land  office, 
and  that  in  the  presence  of  an  adverse  claimant  who  has 
made  a  location  over  the  occupancy  of  the  applicant, 
the  possession  without  location,  howsoever  long  contin- 
ued, must  yield  to  the  one  properly  locating,  and  the 
doctrine  seems  to  be  favored  by  the  supreme  court  of 
Montana  ^  and  by  the  supreme  court  of  Colorado ;  *  but 
the  supreme  court  of  the  United  States  has  said  that  if 
a  claimant  actually  holds  possession  and  works  the 
claim  for  the  requisite  period  of  time  under  the  local 
statute  of  limitations  his  right  to  patent  is  complete.^ 
Such  possession  and  working  is  the  equivalent  of  a  valid 
location.*  And  the  supreme  court  of  California^  has 
reannounced  the  doctrine.® 

In  a  previous  article  we  have  announced  the  rule  that 
naked  occupancy  of  the  public  mineral  lands  confers 

i  Hamilton  «.  Southern  Nevada  G.  and  S.  M.  Co.,  13  Saw.  113,  116, 
33  Fed.  562. 

<  Stephenson  v.  Wilson,  37  Wis.  482, 13  Morr.  Min.  Bep.  408.  See,  also, 
"Wilson  V.  Henry,  35  Wis.  241, 1  Morr.  Min.  Bep.  152 ;  Moore  v,  Thompson, 
69  N.  G.  120,  1  Morr.  Min.  Bep.  221;  Colvin  v.  McCune,  39  Iowa,  502, 
1  Morr.  Min.  Bep.  223. 

sMcCowan  t;.  McGlay,  16  Mont.  234,  40  Pac.  602. 

'•Cleary  v.  Skiffich,  28  Golo.  362,  89  Am.  St.  Bep.  207,  65  Pac.  59. 

»  Belk  v.  Meagher,  104  U.  S.  279,  287. 

•Id. 

TAltoona  Q.  M.  Co.  v.  Integral  Q.  M.  Co.,  114  Cal.  100,  105,  45  Pac. 
1047. 

^See,  also,  Buffalo  Z.  and  C.  Co.  v.  Crump  (Ariz.),  69  S.  jW.  572, 
576;  Bisch  v.  Wiseman,  36  Or.  484,  78  Am.  St.  Bep.  783,  59  Pac.  1111; 
Walsh  V.  Erwin,  115  Fed.  531. 
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no  title,*  and  that  such  occupancy  must  yield  to  one 
who  in  good  faith  and  without  force  or  violence  enters 
upon  the  ground  and  perfects  a  valid  location.*  This 
doctrine  is,  however,  subject  to  the  qualification  that  .the 
possession  and  user  has  not  by  operation  of  the  statute 
of  limitations  ripened  into  a  title  which  is  the  equivalent 
of  a  location. 

The  land  department  at  one  time  held  that  the  statu- 
tory expenditure  of  five  hundred  dollars  as  a  prerequi- 
site to  the  issuance  of  a  patent  is  not  required  where 
the  claimant  bases  his  right  upon  section  twenty-three 
hundred  and  thirty-two  of  the  Revised  Statutes ;  *  but 
subsequently  reversed  its  ruling.* 

To  enable  an  applicant  to  avail  himself  of  the  privi- 
leges conferred  by  the  section  of  the  Revised  Statutes 
under  consideration,  the  land  department  has  established 
rules  for  his  guidance,  which  dispense  with  the  necessity 
of  producing  evidence  of  location,  copies  of  conveyances, 
or  abstracts  of  title.  He  is  required,  in  lieu  thereof,  to 
furnish  a  certified  copy  of  the  statute  of  limitations 
affecting  mining  claims  (real  estate)  for  the  state  or 
territory,*  together  with  his  sworn  statement  giving  a 
clear  and  succinct  narration  of  the  facts  as  to  the  origin 
of  his  title  and  the  continuation  of  his  possession  of  the 
mining  ground  covered  by  his  possession,  stating  the 
area  thereof  and  the  nature  and  extent  of  the  mining 

^Ante,  I  216. 

•Ante,  t  218. 

*In  re  Sears,  8  Copp's  L.  O.  152.  See,  also,  Stewart  v.  Bees,  21  L.  D. 
446. 

*  Barklage  v.  Bussell,  29  L.  D.  401. 

>We  do  not  clearly  see  why  the  department  should  not  take  judicial 
cognizance  of  the  statutes  of  a  state  or  territory  wherein  the  claim  ap- 
plied for  is  situated.  On  writ  of  error  issued  out  of  the  supreme  court 
of  the  United  States  to  the  highest  court  of  a  state,  the  former  tribunal 
takes  judicial  notice  of  all  state  legislation  of  a  public  character,  and  we 
do  not  see  why  an  analogous  rule  should  not  apply  to  the  land  depart- 
ment in  the  administration  of  the  public  land  laws  within  a  particular 
state. 
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that  has  been  done  thereon ;  whether  there  has  been  any 
opposition  to  his  possession,  or  litigation  with  regard  to 
his  claim,  and  if  so  when  the  same  ceased;  whether 
such  cessation  was  caused  by  compromise  or  by  judicial 
decree,  and  any  additional  facts  having  a  direct  bearing 
upon  his  possession  and  good  faith  which  he  may  desire 
to  submit  in  support  of  his  claim.^ 

The  facts  narrated  by  the  claimant  relative  to  his 
possession,  occupancy,  and  improvements  must  be  sup- 
ported by  corroborative  aflSdavits  of  disinterested  per- 
sons of  credibility,  who  may  be  cognizant  of  the  facts 
in  the  case  and  are  capable  of  testifying  understand- 
ingly  in  the  premises.^ 

The  claimant  is  also  required  to  file  a  certificate  under 
the  seal  of  the  court  having  jurisdiction  within  the 
judicial  district  or  county  wherein  the  claim  is  situated, 
showing  that  no  suit  or  action  of  any  character  whatever 
involving  the  right  of  possession  to  any  portion  of  the 
claim  applied  for  is  pending,  and  that  there  has  been 
no  litigation  before  said  court  aflfecting  the  titie  to  said 
claim  or  any  part  thereof  for  a  period  equal  to  the  time 
fixed  by  the  statute  of  limitations  for  mining  claims  in 
the  state  or  territory  other  than  that  which  has  been 
finally  decided  in  favor  of  the  claimant.^ 

As  a  matter  of  course;  a  survey  must  be  made  of  the 
claim  the  same  as  in  other  cases.  The  application  for 
an  order  of  survey,  instead  of  being  based  upon  a  re- 
corded location,  would  necessarily  present  substantially 
the  same  facts  as  are  required  to  be  proved  before  the 
register.  A  narrative  of  facts  which  would  be  sufficient 
to  give  the  register  jurisdiction  to  pass  the  application 
to  final  entry  would  certainly  suffice  as  the  basis  for  an 
official  survey. 

>  Gen.  Min.  Beg.,  par.  75,  Appendix. 
*Id.,  par.  77,  Appendix. 
*  Id.,  par.  76,  Appendix. 
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One  basing  his  right  to  a  patent  on  the  gronnd  that 
he  has  held  the  claim  for  a  period  which  satisfies  the 
statute  of  limitations  of  his  state  or  territory  must 
proceed  to  obtain  his  patent  the  same  as  if  his  right 
rested  on  location,  with  the  exception  of  the  manner  by 
which  he  proves  his  title.* 

g  689.    Proof  of  mineral  character  of  the  land. — ^It  is 

a  rule  of  the  land  department  that  the  only  tracts  of 
public  land  which  will  be  withheld  from  entry  under 
the  agricultural  land  laws  are  those  which  have  been 
returned  by  the  surveyor-general  as  mineral.^ 

We  have  heretofore  observed  that  the  return  of  the 
surveyor-general  determines  the  prima  facie  character 
of  the  land.  If  the  lands  are  not  returned  as  mineral, 
the  presumption  obtains  that  they  are  agricultural  in 
character  and  cannot  be  entered  under  the  mining  lawa 
until  the  return  is  contradicted.*  Therefore,  where  a 
claimant  applies  for  a  tract  of  land  under  the  mining 
laws  which  is  borne  upon  the  official  records  as  agricul- 
tural, proof  should  be  furnished  of  its  mineral  character 
sufficient  to  overcome  the  force  of  the  surveyor-generaPs 
return. 

It  has  been  said  that  when  a  valid  mineral  location 
has  been  made,  the  slight  presumption  in  favor  of  the 
surveyor-generaPs  return  is  negatived,  and  that  the 
burden  of  proof  thereupon  shifts  to  the  party  attacking 
the  mineral  claim ;  but  as  no  valid  location  can  be  made, 
except  upon  a  discovery,  the  fact  of  such  discovery 
should  be  established,  and  such  statements  verified  by 
the  oath  of  the  claimant  should  be  presented,  from  which 
the  legal  inference  necessarily  flows  that  the  lands  are 
of  the  character  claimed.  A  mere  location  certificate 
will  not  be  sufficient.* 

>  In  re  Smith  Brothers,  7  Copp's  L.  O.  4.         »  Ante,  3  106. 
*GeiL  Min,  Beg.,  par.  100,  Appendix.  *Jd. 
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We  have  heretofore  fuDy  defined  the  character  of 
lands  which  fall  within  the  designation  of  mineral.^  If 
the  tract  applied  for  is  claimed  in  good  faith  to  he  min- 
eral in  character,  and  subject  to  entry  under  the  mining 
laws,  there  should  be  no  difficulty  in  succinctly  stating 
the  facts  suggested  in  the  rule  laid  down  in  section 
ninety-eight  of  this  treatise.  This  proof,  in  the  absence 
of  a  protest  interposed  by  an  agricultural  claimant,  will 
be  sufficient  to  enable  the  officers  of  the  land  department 
to  pass  the  entry. 

In  the  presence  of  a  protest,  however,  its  function  is 
limited  to  shifting  the  burden  of  proof  to  the  protestant. 
Such  protest  necessitates  a  hearing,  which  is  conducted 
under  the  departmental  regulations.^ 

Where  the  lands  are  returned  and  borne  upon  the 
tract-books  as  mineral,  the  burden  is  fixed  by  law  upon 
the  agricultural  claimant,®  and  the  preliminary  proof 
on  behalf  of  the  mineral  claimant  herein  suggested  is 
not  so  essential.  Nevertheless,  as  heretofore  indicated,* 
the  application  should  show  affirmatively  the  right  of 
the  claimant  to  enter  the  tract  applied  for.  It  is  custom- 
ary and  advisable  to  fortify  the  proof  of  claimant  with 
corroborative  affidavits  of  disinterested  parties. 

The  failure  to  prosecute  an  application  for  a  mining 
patent  with  reasonable  diligence  after,  upon  contest, 
the  land  has  been  held  to  be  mineral  or  the  failure  of  the 
mineral  applicant  to  perform  annual  assessment  work 
on  the  claim  cannot  be  taken  advantage  of  by  a  claimant 
under  the  agricultural  land  laws,  but  only  by  a  mineral 
claimant  who,  after  such  failure  and  before  resumption 
of  work,  relocates  the  land  according  to  the  mining 
laws.* 

^Anie,  198. 

'  Gen.  Min.  Beg.,  pan.  99-111,  Appendix. 

*Biehter  v.  State  of  Utah,  27  L.  D.  95;  ante,  §S  106,  207. 

•AnU,  9  680. 

•Coleman  v,  McKenzie,  29  L.  D.  359. 
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In  the  case  of  a  hearing  to  determine  the  mineral  or 
non-mineral  character  of  the  land  theretofore  held  by 
the  department  to  be  principally  valuable  for  its  mineral 
deposit,  the  burden  of  proof  is  with  the  agricultural 
claimant,  and  it  is  incumbent  on  him  to  clearly  overcome 
the  effect  of  the  former  decision.^ 

§  690.    Publication  of  the  notice,  and  proof  thereof. 

— ^Upon  the  filing  of  the  application  with  the  accom- 
panying preliminary  proofs,  the  register  is  required  to 
publish  a  notice,  for  the  period  of  sixty  days,^  in  the 
newspaper  designated  by  him.  This  notice  should  be  a 
counterpart  of  the  one  posted  on  the  claim.  Its  requi- 
sites and  contents  have  been  fully  outlined  in  a  previous 
section,*  and  it  is  unnecessary  to  repeat  what  was  there 
said.  In  the  language  of  the  regulation,  it  must  embrace 
all  the  daia  given  in  the  notice  posted  upon  the  daim.^ 
Applicants  are  admonished  that  too  much  care  cannot 
be  exercised  in  the  preparation  of  these  notices,  inas- 
much  as  upon  their  accuracy  and  completeness  will 
depend  in  a  great  measure  the  regularity  and  vaUdity 
of  the  whole  proceeding.* 

This  notice  must  be  signed  by  the  register,  and  the 
department  holds  him  responsible  for  its  proper  pub- 
lication.^ Where  errors  are  discovered,  and  a  new 
publication  is  for  that  reason  ordered,  he  is  required 
to  pay  the  cost  thereof.^ 

The  register,  however,  has  no  control  over  the  notice 
posted  by  the  claimant  on  the  claim.  This  is  usually 
prepared  by  the  attorney  for  the  applicant,  who  also 

1  Coleman  v.  MeKenzie,  29  L.  D.  359. 

•Rev.  Stats.,  fi  2325. 

"  Ante,  f  677. 

4  Gen.  Min.  Beg.,  par.  46,  Appendix. 

*  Id,,  par.  39.    Bee,  also.  Sulphur  Springs  Q.  M.  Co.,  22  L.  D.  715. 

•  Becker  v.  Sears,  1  L.  D.  575 ;  In  re  Mimbres  M.  Co.,  8  L.  D.  457. 
'In  re  FsLjne,  15  Copp's  L.  O.  97. 
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prepares  and  submits  to  the  register  its  counterpart 
for  publication.  In  such  cases  the  claimant  takes  the 
risk  and  assumes  the  responsibility. 

When  the  notice  is  published  in  a  weekly  newspaper, 
nine  consecutive  insertions  are  necessary,  the  first  in- 
sertion being  excluded  from  the  computation.^ 

When  in  a  daily,  the  notice  must  appear  in  each  issue 
for  sixty-one  consecutive  issues,  the  first  day  of  issue 
being  excluded  in  estimating  the  period  of  sixty  days.^ 
It  must  appear  in  every  copy  of  the  paper  of  each  issue 
published  during  the  period.* 

As  to  what  is  meant  by  the  ** period  of  publication'* 
within  which  adverse  claims  must  be  filed  under  section 
twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes  will  be  considered  when  we  reach  the  subject  of 
adverse  claims. 

A  substantial  defect  in  the  notice  as  published  will 
not  only  necessitate  a  republication,  but  also  a  new  post- 
ing on  the  claim  and  in  the  register's  office.* 

If  any  of  the  three  notices  required  in  the  patent  pro- 
ceeding are  insufficient,  they  are  all  rendered  valueless.' 

When  the  period  of  publication  has  expired,  proof  of 
such  publication  in  the  form  of  a  sworn  statement  by 
the  printer  or  publisher  of  the  newspaper  must  be  filed 
with  the  register.  This  statement  should  show  that  the 
notice  was  published  for  the  statutory  period,  giving 
the  first  and  last  day  of  such  publication.® 

*6en.  Min.  Beg.,  par.  45,  Appendix;  Davidson  t;.  Eliza  G.  M.  Co.,  28 
la.  D.  224,  8.  C.  on  review,  Id,  550;  Opie  v.  Auburn  G.  M.  Co.,  29 
Li.  V.  230;  Tenderfoot  Lode,  30  L.  D.  200. 

'Qen.  Min.  Beg.,  par.  45,  Appendix;  Eureka  M.  Co.  v.  Jenny  Lind  M. 
Co.,  Copp'a  Min.  Dec.  169,  170;  Jefferson  M.  Co.  v,  Pennsylvania  M.  Co., 
1  Copp's  L.  O.  66. 

'  In  re  American  Flag  Lode,  6  L.  D.  320. 

•  Gross  r.  Hughes,  29  L.  D.  467. 

•  Gen.  Min.  Beg.,  par.  56. 
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g  691.  The  posting  of  the  notice  in  the  register's 
office,  and  proof  thereof. — ^In  addition  to  the  notice  of 
application  for  patent  required  to  be  posted  on  the  claim 
and  published,  a  third  notice  must  be  posted  in  the 
register's  office.^  This  notice  must  be  in  all  respects 
similar  to  the  one  posted  on  the  claim  and  published, 
thus  making  three  concurrent  or  complementary  meth- 
ods of  publication.  One  is  just  as  necessary  as  the 
other,2  a  substantial  defect  in  one  vitiates  all,  and  all 
must  cover  the  full  period  of  publication, — to  wit,  the 
sixty  days.* 

Where,  during  any  part  of  this  period,  the  register's 
office  is  closed,  the  time  it  remains  closed  must  be 
deducted,  and  the  time  of  publication  and  posting  on 
the  ground  must  be  prolonged  to  compensate  for  it,  or 
publication  and  posting  must  be  commenced  de  novo.* 

Where  there  is  a  change  in  the  boundaries  of  the 
land  district  during  the  period,  so  that  the  office  wherein 
the  notice  was  originally  posted  ceases  to  have  jurisdic- 
tion over  the  land,  such  jurisdiction  being  transferred 
to  another  office,  the  posting  must  be  continued  and 
completed  in  the  latter,  otherwise  republication  and 
reposting  will  be  required.* 

Where  the  land  sought  to  be  entered  lies  in  two  land 
districts,  we  understand  that  the  department  requires 
posting  in  the  register's  office  in  both  districts,®  the  ap- 
plication for  patent  being  filed  in  the  district  where  the 
principal  workings  are.^ 

The  register  is  required,  in  transmitting  the  papers 
to  the  conunissioner  of  the  general  land  office,  to  certify 

^Bcv.  Stats.,  §  2325;  Gen.  Min.  Beg.,  par.  45,  Appendix. 

■  Gross  V.  Hughes,  29  L.  D.  467. 

'  Tilden  i;.  Intervener  M.  Co.,  1  L.  D.  572. 

•Id. 

•  In  re  Williams,  on  review,  17  L.  D.  282. 

*  Clark,  Heltman,  and  Consaul'a  Min.  Land  Digest,  p.  173,  par.  23. 
•id. 
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that  the  notice  was  posted  in  his  office  for  the  full 
period  of  publication,  such  certificate  to  state  distinctly 
when  such  posting  was  done  and  how  long  continued.* 
Should  he  fail  to  do  so,  the  applicant  may  procure  other 
satisfactory  evidence  of  the  register's  compliance  with 
the  law.^ 

§  692.  Proof  that  the  plat  and  notice  of  application 
for  patent  remained  posted  on  the  claim  daring  the 
I>eriod  of  publication. — At  the  expiration  of  the  sixty 
days  of  publication  the  claimant  is  required  to  file  his 
affidavit,  showing  that  the  plat  and  notice  have  re- 
mained posted  in  a  conspicuous  place  on  the  claim  dur- 
ing such  period  of  publication,  giving  the  dates.'  This 
affidavit  should  refer  to  the  one  on  file  in  the  register's 
office,  showing  when  and  where  the  notice  was  posted 
originally,*  so  that  the  two  taken  together  will  show 
continuous  posting  between  the  dates  mentioned,  cover- 
ing the  period  of  publication,  and  that  the  notice  re- 
mained during  that  period  where  it  was  originally 
placed. 

The  affidavit  of  continuous  posting  may  be  properly 
made  by  a  claimant  whose  knowledge  of  the  fact  is 
derived  from  personal  observation,  at  various  times,  of 
the  plat  and  notice  as  posted,  and  from  such  information 
with  respect  thereto  as  would  be  accepted  by  a  reason- 
ably cautious  man.^ 

g  693.  Statement  of  fees  and  charges.— In  order  that 
the  department  may  exercise  a  wholesome  supervision 
over  the  subject  of  fees  charged  by  the  various  persons 

1  Gen.  Min.  Beg.,  par.  73,  Appendix. 

•  In  re  Mimbres  M.  Co.,  8  L.  D.  467,  460. 

•Bev.  Stats.,  S  2325;  Gen.  Min.  Reg.,  par.  51,  Appendix. 

•  Ante,  f  683.    See,  also,  In  re  Prince  of  Wales  Lode,  2  Copp  's  L.  O.  2. 

•  Bright  v.  Elkhorn  M.  Co.,  9  L.  D.  503,  507;  Tangennan  v.  Aurora  HiU 
M.  Co.,  Id.  538. 

Llndlej  on  M.— 81 
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whose  services  are  necessarily  reqnired  in  the  condnct 
of  patent  proceedings,  the  claimant  is  called  upon,  be- 
fore making  final  entry,  to  file  with  the  register  a  sworn 
statement  of  all  charges  and  fees  paid  by  the  applicant 
for  publication  and  surveys,  together  with  all  fees  and 
money  paid  the  register  and  receiver  of  the  land  office, 
which  statement  is  transmitted  with  the  other  papers 
in  the  case  to  the  commissioner  of  the  general  land 
office.^ 

g  694.  Application  to  purchase. — ^AU  the  antecedent 
proceedings  having  been  regular,  the  proofs  of  compli- 
ance with  the  law  satisfactory,  and  neither  adverse 
claim  nor  protest  having  been  filed,  the  applicant  is 
-penmiied  to  make  final  entry.  To  accomplish  this  he  is 
required  to  present  to  the  register  and  receiver  a  formal 
application  to  purchase,  describing  the  premises  by 
name,  survey  number,  or  the  number  of  the  lot  within 
the  township  by  which  the  survey  is  designated  by  the 
surveyor-general,  accompanied  by  the  purchase  price  of 
the  land  at  the  rate  of  five  dollars  per  acre.  Upon  re- 
ceipt of  the  purchase  price,  the  receiver  issues  a  dupli- 
cate receipt  therefor,  and  the  entire  record  in  the  case  is 
forwarded  to  the  commissioner  of  the  land  office  for  his 
inspection  and  approval. 

§  696.  Resume. — In  ordinary  cases  the  steps  re- 
quired to  be  taken  by  an  applicant  for  mineral  patent, 
and  the  instruments  required  to  be  filed  with  the  regis- 
ter of  the  land  office  in  the  course  of  patent  proceedings 
subsequent  to  the  completion  and  approval  of  the  sur- 
vey, may  be  divided  into  two  classes,  preliminary  and 
fin«d,  and  may  be  thus  scheduled : — 

Preliminary : — 

(1)  The  applicant  is  required  to  post  upon  the  claim 
a  copy  of  the  plat  and  a  notice  of  application  for  patent. 

^  Ber.  8Ut8^  1 2384^ 
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There  must  then  be  presented  to  the  register  of  the 
land  office  the  following  instruments : — 

(2)  Application  for  patent  with  approved  field-notes 
attached ; 

(3)  Certified  copies  of  notices  or  certificates  of  loca- 
tion, original  and  amended  (if  any) ; 

(4)  Copy  of  the  official  plat; 

(5)  Proof  of  posting  notice  and  plat  on  claim; 

(6)  Proof  of  citizenship;^ 

(7)  Form  of  notice  of  application  for  patent  to  be 
signed  by  the  register  and  posted  in  his  office; : 

(8)  Form  of  notice  of  application  for  patent  to  be 
signed  by  the  register  and  published; 

(9)  Agreement  of  publisher; 

(10)  Proof  of  mineral  character  of  land; 

(11)  Abstract  of  title. 

Final: — 

(12)  Proof  that  notice  and  plat  remained  posted  on 
the  claim  during  the  period  of  publication ; 

(13)  Proof  of  publication ; 

(14)  Statement  of  fees  and  charges; 

(15)  Application  to  purchase.^ 

I  696.  Applications  for  patent  once  instituted  must 
be  prosecuted  with  reasonable  diligence — Relocations 
pending  patent  proceedings. — The  mining  laws  contem- 
plate that  proceedings  under  an  application  for  mineral 
patent  should  be  prosecuted  to  completion  within  a 
reasonable  period  after  the  required  publication  or  after 
the  termination  of  proceedings  on  adverse  claims,  if  any 

*Tlii8  may  be  embodied  in  the  application  for  patent.    Ante,  ff  680, 
«  Suggested  f onns  of  the  foregoing  instruments  will  be  found  in  the 
Appendix. 
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are  filed,  and  failure  so  to  do  constitutes  a  waiver  of 
rights  secured  under  the  application.^ 

What  constitutes  such  laches  as  will  induce  the  land 
department  to  cancel  the  patent  application  must  neces- 
sarily depend  upon  the  circumstances  of  each  case. 
Where  an  applicant,  after  the  close  of  the  period  of 
publication  of  notice  delays  making  entry  until  beyond 
the  end  of  the  calendar  year  next  succeeding  that  period, 
his  negligence  in  the  presence  of  adverse  relocations  is 
fatal  to  the  entry.* 

As  the  pendency  of  an  application  for  patent  does 
not  suspend  or  excuse  the  performance  of  the  annual 
labor,  the  claim  frequently  becomes  subject  to  reloca- 
tion.* Of  such  relocations  based  upon  the  failure  to 
perform  the  annual  work  the  land  department  takes 
cognizance  only  for  the  purpose  of  determining  the 
laches  of  the  patent  applicant,  and  when  such  ad- 
verse relocations  intervene  after  the  period  of  pub- 
lication and  prior  to  entry,  negligence  is  found,  the 
application  is  canceled,  necessitating  the  institution 
de  novo  of  the  patent  proceeding,  thus  enabling  the 
relocator  to  subsequently  adverse.  Should  there  be  no 
new  application  for  patent,  the  relocator  has  his  remedy 
in  the  courts.* 

This  remedy  is  likewise  available  to  him,  even  if 
the  patent  application  is  not  dismissed.  Although  as  a 
rule  the  land  department  does  not  concern  itself  with 
litigation  pending  in  the  courts  which  has  no  direct 
relation  to  adverse  proceedings  instituted  during  the 

^Cain  V.  Addenda  M.  Co.  (on  review ),  29  L.  D.  62;  la  re  Wolenberg, 
Id,  302;  Scotia  M.  Co.,  Id.  308;  Barklage  v.  Bussell,  Id.  401;  Reins  v. 
Montana  Copper  Co.,  Id.  461;  Homestake  M.  Co.,  Id.  689;  Marburg 
Lode  Claim,  30  L.  D.  202;  Little  Annie  No.  5  Lode  Claim,  Id,  488. 

*  Cleveland  v.  Eureka  O.  M.  and  M.  Co.,  31  L.  D.  69. 

•Ante,  §632. 

«Gilll8  v.  Downey,  85  Fed.  483. 
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period  of  publication,  yet  where  there  has  been  a  re- 
location after  the  expiration  of  that  period,  and  the 
relocator  invokes  the  aid  of  the  courts  in  maintaining 
his  rights,  tiie  land  department  will  not  ignore  or  dis- 
regard  the  results  of  the  litigation,  and  if  in  favor  of 
the  relocator  it  will  cancel  the  patent  application.^ 

g  697.  Effect  of  dismissal  of  patent  application. — 
An  application  for  patent  is  not  essential  to  the  acquisi- 
tion or  maintenance  of  a  mining  claim.  Such  being  the 
case,  it  follows  that  the  abandonment  of  such  an  appli- 
cation leaves  the  titie  to  the  land  and  the  right  to  possess 
the  same  and  to  extract  the  minerals  therefrom  just 
where  they  would  have  been  if  no  application  for  patent 
had  been  made.^ 

The  fact  that  the  entry  was  canceled  would  not  of 
itself  render  the  ground  subject  to  relocation.  The 
original  location  of  the  lode  is  not  affected  by  the  can- 
cellation, and  the  owner  could  still  hold  the  claim  under 
his  xKMBsessory  right  so  long  as  there  was  a  compliance 
with  the  law.* 

The  decision  of  the  land  department  canceling  a 
patent  application  is  not  res  jvdicatd.  It  is  equivalent 
to  nothing  more  than  a  judgment  of  nonsuit,  and  is  not 
conclusive  on  the  department  itself  or  upon  the  par- 
ties.* 

>Caiii  V.  Addenda  M.  Ck>.  (on  review),  29  L.  D.  62. 

•Coleman  v.  McKenxie,  29  L.  D.  359;  Beals  v.  Cone,  27  Colo.  473,  483, 
83  Am.  St.  Bep.  92,  62  Pac.  948. 

'McGowan  v,  Alps  Cons.  M.  Co.^  23  L.  D.  113;  Clipper  M.  Co.,  22  L.  D. 
527. 

« Clipper  M.  Co.  v.  Eli  M.  and  L.  Co.  (Colo.),  68  Pac.  286,  following 
Beals  V.  Cone,  suprcu 


§§  699,  700  APPLICATION  FOB  PATENT  FOB  PLACEB  CLAIMS.   1286 


Abticlb  n.   Placeb  Claims — ^Lodbs  within  Placebs. 


S  699.  Proceedings  to  obtain  patent 
to  lode  claims  generally 
applicable  to  placers. 

§  700.  Description  of  placer  claims 
upon  surveyed  lands. 

§701.  Proof  of  the  five  hundred 
dollar  expenditure. 


§  702.  Proof  of  mineral  character 
of  the  land. 

S  703.  Proof  that  no  known  lodes 
exist  within  limits  of 
placer  claim. 

I  704.  Lodes  within  placers— How 
applied  for. 


§  699.  Proceedings  to  obtain  patent  to  lode  claims 
generally  applicable  to  placers. — The  proceedings  to 
obtain  title  to  that  class  of  mineral  lands  falling  within 
the  designation  of  placers— that  is,  forms  of  deposit 
not  in  place,  as  defined  in  a  previous  chapter* — ^are 
similar  to  proceedings  prescribed  for  obtaining  patents 
for  vein  or  lode  claims.^ 

In  the  language  of  the  departmental  regulations, — 

**  The  proceedings  for  obtaining  patents  for  veins, 
**  or  lodes,  having  already  been  fully  given,  it  will  not 
**  be  necessary  to  repeat  them  here,  it  being  thought 
**  that  careful  attention  thereto  by  applicants  and  the 
**  local  oflScers  will  enable  them  to  act  understandingly 
^'  in  the  matter  and  make  such  slight  modifications  in 
**  the  notice  or  otherwise  as  may  be  necessary,  in  view 
*'  of  the  different  nature  of  the  two  classes  of  claims, 
* '  placer  claims  being  fixed,  however,  at  two  dollars  and 
*  *  fifty  cents  per  acre  or  fractional  part  of  an  acre. ' '  • 

There  are  a  few  matters,  however,  to  which  attention 
should  be  invited,  taking  the  patent  proceedings  as 
heretofore  outlined  in  cases  of  lode  claims  as  a  basis, 
and  supplementing  or  modifying  them  in  the  particu- 
lars hereinafter  suggested. 

g  700.  Description  of  placer  claims  upon  surveyed 
lands. — ^We  have  heretofore  observed  that  where  placer 


^Anie,  H  419-428. 

'  Qen,  Min.  Beg.,  par.  58,  Appendix. 


'Id.,  par.  59,  Appendix. 
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claims  are  upon  surveyed  lands  and  conform  to  legal 
subdivisions,  no  survey  or  plat  is  required.* 

It  will  be  noted  that  the  smallest  legal  subdivision  of 
the  government  surveys  recognized  by  the  department 
is  a  tract  of  ten  acres.^  Where  the  location  or  aggrega- 
tion of  contiguous  locations  forms  a  compact  body 
susceptible  of  description  by  fractions  of  a  quarter 
section  or  by  lots,  where  the  area  of  such  lots  has  been 
accurately  determined,  it  will  be  suflScient  to  so  describe 
the  claim  in  the  patent  application  and  in  all  proceed- 
ings before  the  land  department.  Such  lots,  however, 
are  not  susceptible  of  legal  subdivision,  and  if  less  than 
the  entire  lot  is  located  and  applied  for  a  survey  must  be 
had.* 

Frequently,  by  segregation  of  mineral  surveys,  irreg- 
ularly shaped  fragments  result.  These  are  designated 
by  the  surveyor-general  by  a  lot  number,  and  may  be 
dealt  with  as  distinct  entities,  and  may  be  located  and 
applied  for  without  survey,  simply  designating  the  lot 
number  within  the  given  section. 

The  land  department  at  one  time  held  that  non-con- 
tiguous tracts  of  placer  ground  intersected  by  prior 
patents  could  not  be  embraced  in  a  patent  application 
under  a  description  covering  the  entire  area  and  re- 
serving therefrom  that  covered  by  the  prior,  patents, 
and  that  such  non-contiguous  tracts  were  units,  to  be 
separately  dealt  with.* 

We  have  heretofore  noted,  however,  that  this  ruling 
no  longer  obtains,  but  that  one  may  apply  for  and  the 
government  may  grant  to  the  placer  claimant  the  partic- 
ular subdivision  or  area  lawfully  covered  by  his  locar 

» AnU,  S  672. 

"Gen.  Min.  Beg.,  pars.  22,  28,  Appendix. 

•  Ante,  S  448,  p.  790. 

«Qrafi87  Gulch  Placer,  30  L.  D.  191. 
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tion,  less  what  may  have  theretofore  been  conveyed 
to  others.^ 

g  701.    Proof  of  the  flve-hondred  dollar  expenditure. 

— In  cases  where  the  claim  conforms  to  the  legal  subdi- 
visions of  the  public  surveys,  as  the  surveyor-general 
has  no  oflSce  to  perform,*  it  is  necessary  for  the  appli- 
cant to  furnish  proofs,  consisting  of  his  own  and  corrob- 
orative aflSdavits,  showing  clearly  the  character,  extent, 
and  value  of  the  improvements  upon  the  premises.* 
Such  proofs  should  be  specific,  and  establish  all  the 
facts  which  are  required  to  be  shown  by  the  deputy 
mineral  surveyor,  and  certified  to  by  the  surveyor-gen- 
eral, where  proceedings  for  patent  are  based  upon  min- 
eral survey,  as  pointed  out  in  previous  sections.* 

There  is  this  distinction  between  the  five-hundred- 
dollar  requirement  for  patent  purposes  and  the  one- 
hundred-dollar  provision  for  annual  labor :  the  former 
is  a  question  between  the  government  and  the  applicant, 
the  latter  solely  between  rival  adverse  mineral  claim- 
ants. If  the  five  hundred  dollars  has  been  expended 
by  the  applicant  or  his  grantors,  when  it  was  so  expend- 
ed is  immaterial.* 

g  702.    Proof  of  mineral  character  of  the  land. — 

What  we  have  heretofore  said  ®  with  reference  to  proof 
of  the  mineral  character  of  the  land  sought  to  be  en- 
tered under  the  laws  applicable  to  lode  claims  applies 
with  equal  force  to  placers;  and  where  the  tract  is 
applied  for  by  government  subdivisions,  the  facts  in 
this  behalf  required  to  be  fully  set  forth  in  the  descrip- 

<  Ante,  §  448b. 

*Ante,  §  672. 

*Gen.  Min.  Reg.,  par.  24,  Appendix. 

*Anie,  S  673. 

»7n  re  Wolenberg,  29  L.  D.  302,  488. 

•  S  689. 
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tive  report*  of  the  surveyor,  wheii  the  applieatioii  is 
based  upon  a  survey,  should  be  fully  presented  in  the 
form  of  the  aflBdavit  of  the  claimant,  corroborated  by 
disinterested  and  credible  witnesses.  Such  proofs  take 
the  place  and  perform  the  functions  of  descriptive  re- 
ports required  of  surveyors. 

The  practice  is  sanctioned  by  the  department  where 
applications  are  made  to  enter  placer  ground  by  legal 
subdivisions,  permitting  the  applicant  to  apply  to  the 
surveyor-general  for  a  descriptive  report  without  sur- 
vey. Such  descriptive  report,  although  not  in  terms 
provided  for,  would  certainly  rank  as  a  deposition,  and 
in  doubtful  cases  would  probably  have  controlling 
weight 

§  703.  Proof  that  no  known  lodes  exist  within  limits 
of  placer  claim. — The  land  department  requires,  in  all 
cases  of  applications  for  placer  patents,  that  proof, 
consisting  of  the  affidavits  of  two  or  more  witnesses, 
should  be  filed  showing  that  there  are  no  known  lodes, 
or  veins,  within  the  tract  applied  f or.^ 

Considering  that  a  placer  patent  is  not  of  itself  con- 
elusive  evidence  of  the  fact  that  no  known  lode  existed 
within  the  limits  of  the  placer  claim  at  the  date  of  the 
application,  and  that  the  department  now  maintains 
the  right  to  patent  such  a  lode  within  the  limits  of  a  prior 
patented  placer,'  it  would  seem  that  the  investigation 
as  to  ^  *  known  lodes  *  ^  in  the  proceedings  to  obtain  placer 
patent  is  superfluous.  It  is  not  a  fact  necessarily  to  be 
determined  in  such  proceeding.  If  such  a  lode  existed, 
although  not  located  at  the  time  of  the  filing  of  the 
application  for  placer  patent,  it  is  reserved  by  operation 
of  law,  notwithstanding  any  adjudication  made  by  the 
land  department  in  the  placer  proceeding. 

^Anie,  §  672.  ^Ante,  §  413. 

"GexL  Min.  Beg.,  par.  26,  Appendix. 
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The  regulation  may  be  upheld,  however,  upon  the 
theory  that  the  land  department  has  a  right  to  be  specifi- 
cally informed  of  the  precise  nature  of  the  deposit 
sought  to  be  entered. 

As  to  whether  the  owner  of  a  located  lode  within  the 
limits  of  a  placer  claim  is  compelled  to  adverse  the 
placer  application  is  a  subject  reserved  for  discussion 
when  we  deal  with  adverse  claims  in  the  succeeding 
chapter.^  What  constitutes  a  known  lode,  which  as  such 
is  reserved  out  of  a  placer  patent,  will  be  considered 
when  we  discuss  the  nature  and  effect  of  placer  patents.* 

It  is  sufficient  to  note  that  the  land  department  re- 
quires proof  that  no  known  lodes  exist  within  the  limits 
of  the  placer  claim.  The  regulation  is  not  unreasonable, 
and  must  be  followed.  The  course  to  be  pursued  where 
the  proofs  show  the  existence  of  a  known  lode  is  pointed 
out  in  the  next  section. 

g  704.    Lodes  within  placers— How  applied  for.— If 

a  lode  is  located  within  the  limits  of  a  placer  prior  to 
the  filing  of  the  placer  application,  and  is  held  by  per- 
sons other  than  the  placer  claimant,  it  may  be  applied 
for  by  the  owners  the  same  as  if  the  placer  claim  did  not 
exist.  Where  the  existence  of  the  lode  was  known  at 
the  time  of  the  placer  application,  but  was  not  located 
until  after  the  placer  patent  was  issued,  the  land  depart- 
ment will,  upon  a  satisfactory  showing  as  to  the  prior 
known  existence  of  the  lode  and  its  subsequent  location, 
permit  the  lode  claimant  to  proceed  to  patent'  In  such 
cases  the  lode  claimant  proceeds  in  the  same  manner  as 
in  other  cases. 

When  an  applicant  for  a  placer  patent  is  also  in 
possession  of  a  known  vein  or  lode  included  therein, 
he  must,  if  he  desires  to  secure  title  thereto,  state  in  his 
application  that  the  placer  claim  includes  such  vein  or 

^Fott,  S  720.  *Posi,  S  781.  *AnU,  f  413. 
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lode.  The  published  and  posted  notices  must  also  in- 
clude such  statement.  If  veins  or  lodes  lying  within  a 
placer  location  are  owned  by  other  parties,  the  fact 
should  be  so  stated  in  the  application  for  patent.  In  all 
cases,  whether  the  lode  is  claimed  or  excluded,  it  must 
be  surveyed  and  marked  upon  the  plat,  the  field  notes 
and  plat  giving  the  area  of  the  lode  claim  or  claims  and 
the  area  of  the  placer  separately.* 

Where  such  lode  exists,  an  application  for  placer 
patent  which  does  not  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a  conclusive 
declaration  that  the  claimant  has  no  right  to  the  posses- 
sion of  the  vein  or  lode  claim.* 

A  placer  applicant  will  not  be  allowed  to  amend  his 
application  for  patent,  so  as  to  embrace  therein  veins 
or  lodes  discovered  by  others  after  the  location  of  the 
placer  claim,  but  prior  to  the  application  therefor  and 
not  included  in  the  application  as  originally  sub- 
mitted,* 


AbTICLE  m.      MiLLSITES. 
§  708.   Maimer  of  acquiring  patents  to  millsiteB. 

§  708.  Manner  of  acquiring  patents  to  millsites. — 
We  have  heretofore  noted  that  the  mining  laws  provide 
for  the  appropriation  of  two  classes  of  millsites : — 

(1)  Such  as  are  used  and  occupied  by  the  proprietor 
of  a  vein  or  lode  for  mining  or  milling  purposes  ; 

(2)  Such  as  have  thereon  quartz-mills  or  reduction 
works,  the  ownership  of  which  is  disconnected  with 
the  ownership  of  a  lode  or  vein.* 

^  Oen.  Min.  Reg.,  par.  26,  Appendix. 

•BeT.  Stats.,  §  2333.    Ante,  §  413. 

'Aurora  Lode  v.  Bulger  Hill  and  Nugget  Gulch  Placer,  23  L.  D.  95. 

*AnU,  §  520. 


§708  APPLICATION    FOB    PATENT    FOB    MILLSTTES.  1292 

In  cases  of  the  first  class,  the  claimant  desiring  to 
obtain  a  patent  for  his  millsite  must  embody  in  his 
application  for  an  order  of  survey  a  description  of  the 
site  claimed  and  a  certified  copy  of  the  location  notice 
under  which  he  asserts  his  claim. 

The  deputy  surveyor  surveys  the  millsite,  giving  it 
the  same  number  as  the  claim,  but  designating  it  by  a 
different  letter.  For  example :  The  survey  of  the  claim 
is  designated  as  **Sur.  No.  37-A,^'  and  tiie  millsite  as 
* '  Sur.  No.  37-B,  ^  *  or  whatever  may  be  its  appropriate 
number.  In  the  published  and  posted  notices  of  the 
application  for  patent,  the  millsite  must  be  as  carefully 
described  as  the  lode  claim,  and  the  course  and  distance 
from  a  comer  of  the  millsite  to  a  comer  of  the  lode  claim 
must  invariably  be  given,  and  a  copy  of  the  plat  must 
be  posted  on  the  millsite.^ 

A  claimant  owning  an  unpatented  millsite  actually 
used  for  mining  or  milling  purposes  in  connection  with 
a  patented  lode  may  apply  for  a  patent  for  the  millsite 
separately,  in  which  case  he  is  required  to  proceed 
precisely  the  same  as  in  cases  of  applications  for  mining 
claims.*  The  same  method  must  be  pursued  when  a 
patent  is  sought  for  a  millsite  claimed  independent  of 
any  lode  ownership.' 

Proof  of  the  non-mineral  character  of  the  land  sought 
to  be  entered  as  a  millsite  must  in  all  cases  be  furnished. 
This  proof  consists  of  the  sworn  statement  of  two  or 
more  persons  capable,  from  acquaintance  with  the  land, 
of  testifying  understandingly.* 

The  character  of  the  land  embraced  within  a  claimed 
millsite  is  just  as  much  the  subject  of  contest  as  the 

»Gen.  Min.  Reg.,  par.  63,  Appendix;  Peacock  Millsite,  27  L.  D.  373; 
ante,  S  677. 
«  Kclipse  Millsite,  22  L.  D.  496. 

•  Gen.  Min.  Reg.,  par.  64,  Appendix. 

*  Id.;  ante,  S  521. 
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character  of  land  in  other  classes  of  mineral  or  agri- 
cultural entries,  and  hearings  are  ordered  and  the  con- 
troversy heard  and  determined  in  the  same  manner  as 
other  cases  where  the  character  of  the  land  is  in  issue.^ 

It  is  not  necessary  to  show  any  particular  amount 
of  expenditures  upon  a  millsite  as  a  prerequisite  to  a 
patent.  If  claimed  in  connection  with  a  lode,  it  will  be 
sufficient  to  show  that  it  is  used  for  mining  or  milling 
purposes.* 

Where  the  right  to  patent  is  asserted  under  the  second 
clause  of  section  twenty-three  hundred  and  thirty-seven 
of  the  Kevised  Statutes,  the  right  to  make  the  entry 
depends  upon  the  existence  thereon  of  a  quartz-mill  or 
reduction  works.* 

We  have  fully  discussed  in  previous  sections  the 
nature  of  the  use  required  to  perfect  a  valid  appropria- 
tion of  a  millsite.  The  rules  there  enunciated  will  not 
be  repeated.* 

i/n  re  Becker,  5  Copp'g  L.  O.  51. 

•Alta  Millsite,  8  L.  D.  195. 

»/n  re  Lennig,  5  L.  D.  190;  Cyprus  Millsite,  6  L.  D.  706;  Two  Sisters 
Lode  and  Millsite,  7  L.  D.  557;  La  Neve  MiUsite,  9  L.  D.  460;  Heela 
Cons.  M.  Co.,  12  L.  if.  75. 

In  the  ''Mineral  Law  Digest"  of  Messrs.  Clark,  Heltman,  and  Con- 
saul  (p.  359,  par.  55)  are  noted  some  unpublished  decisions  which  require 
the  applicant  to  furnish  the  surveyor-general's  certificate  showing  that 
five  hundred  dollars  has  been  expended  on  the  millsite.  It  would  be 
difiieult  to  conceive  of  a  quartz*mill  or  reduction  works  which  would  not 
exceed  in  value  the  sum  named,  but  we  are  not  aware  of  any  law  which 
authorizes  the  department  to  place  millsites  on  the  footing  with  mining 
elaims,  with  reference  to  the  value  of  the  expenditures. 

« Ante,  §1  523,  624. 


CHAPTER    IV. 

THE   ADVEBSE   CLAIM. 

Article  I.   Inteoductobt. 

II.    What  is  and  What  is  not  thi  Subject  of  an  Adtxbsk 
Claim. 

m.    How,    When,    and    Where    Advebss    Claim    must    bx 
Asserted. 

Abticlb  !•    Intboduotoby. 

i  712.   Distinction  between  advene  I  §  713.   Patent  proceedings  are  es> 
claim  and  protest.  sentiallj  in  rem, 

g  712.  Distinction  between  adyerse  claim  and  pro- 
test.— The  patent  proceeding  in  the  land  office  may  be 
interrupted  and  its  consummation  delayed  by  the  filing 
of  an  adverse  claim  or  by  the  presentation  of  a  protest. 
There  is  a  marked  difference  between  the  two.  An 
adverse  claim  is  based  upon  the  assertion  of  an  adverse 
right  to  the  tract  applied  for,  or  some  part  of  it  A 
protest  is  not  necessarily  based  upon  any  asserted  right. 
A  protest  will  not  lie  where  the  defect  is  properly  the 
subject  of  an  adverse  claim.^  Often  a  protestant  is  a 
mere  volunteer,  an  amicus  curiae,  who  calls  the  attention 
of  the  department  to  an  alleged  non-compliance  with  the 
law  on  the  part  of  the  applicant,^  which  otherwise  might 
be  overlooked,  or  raises  the  issue  as  to  the  character  of 
the  land,  in  the  ultimate  determination  of  which  issue 
the  protestant  may  or  may  not  have  an  interest  proxi- 
mate or  remote.' 

»  Mutual  M.  and  M.  Co.  v.  Currency  Co.,  27  L.  D.  191. 

'Gowdy  V.  Kismet  M.  Co.,  25  L.  D.  216;  Cain  v.  Addenda  M.  Co.,  24 
L.  D.  62,  8.  C.  on  renew,  29  L.  D.  62;  Beals  v.  Cone,  —  U.  S.  — ,  23  Sup. 
Ct  Bep.  275. 

•  Hughes  V.  Oehsner,  27  L.  D.  396;  Qillis  v.  Down^,  29  li.  D.  83. 
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As  explained  in  succeeding  sections,  where  an  adverse 
claim  is  filed,  its  determination  upon  the  merits  is  rele- 
gated to  the  courts,  and  the  functions  of  the  land 
department  are,  for  the  time  being,  suspended.  In  cases 
of  protest,  the  department  retains  jurisdiction,  and  in- 
vestigates and  determines  the  issues  raised  without 
resort  to  the  courts.*  We  are  now  specially  concerned 
with  the  adverse  claim. 

g  713.  Patent  proceedings  are  essentially  in  rem — 
Adverse  claims  must  be  presented. — The  proceedings 
by  which  the  patent  for  a  mining  claim  is  obtained  are 
essentially  in  rem,  and  are  binding  upon  all  the  world 
so  far  as  any  unpresented  adverse  claim  is  concerned.^ 

They  are  judicial.  The  publication  and  posting  of 
notice  of  the  application  for  patent  is  a  process  which 
brings  all  adverse  claimants  into  court— a  summons  to 
all  persons  whose  interests  may  be  affected  by  the 
issuance  of  a  patent  to  the  tract  applied  for,  to  appear 
and  file  their  adverse  claims.' 

**  True,  no  adverse  claimant  or  supposed  claimant 

*  *  may  be  named  in  the  notice ;  no  process  may  be  served 
*'  personally  upon  him,  but  that  does  not  avoid  the 
*'  notice  or  weaken  its  sufficiency  to  bring  such  party 

*  *  into  court    This  is  not  the  only  case  known  to  the  law 

*  As  to  what  may  be  considered  grounds  of  protest  after  period  of  pub- 
lication and  failure  to  adverse,  see  Hughes  i;.  Ochsner,  27  L.  D.  396; 
Gross  V.  Hughes,  29  L.  D.  467. 

>  Hamilton  v.  Southern  Nev.  G.  and  S.  M.  Co.,  13  Saw.  113,  33  Fed.  562. 

•Wight  V.  Dubois,  21  Fed.  693,  695;  Wolfley  v.  Lebanon  M.  Co., 
4  Colo.  112,  117;  Hunt  v.  Eureka  Gulch  M.  Co.,  14  Colo.  451,  455, 
24  Pac.  550;  People  ex.  rel.  Darby  v.  District  Court,  19  Colo.  343,  347, 
35  Pac.  731;  Comm'rs'  Letter,  Copp's  Min.  Dec.  75;  Kannaugh  i;.  Quar- 
tette M.  Co.,  16  Colo.  341,  27  Pac.  245;  Bunker  Hill  and  Sullivan  M.  and 
C  Co.  V,  Empire  State-Idaho  M.  and  D.  Co.,  109  Fed.  545;  Golden  Re- 
ipvard  M.  Co.  v.  Buxton  M.  Co.,  79  Fed.  868;  Nesbitt  v.  De  Lamar's 
Nevada  G.  M.  Co.,  24  Nev.  273,  77  Am.  St.  Bep.  857,  53  Pac.  178; 
Mutual  M.  and  M.  Co.  v.  Currency  Co.,  27  L.  D.  191;  Shields  v.  SimingtoOi 
27  L.  D.  369,  371. 
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**  in  which  parties  not  named  in  a  notice  are  by  it 

*  *  brought  into  court  and  their  rights  adjudicated.  Un- 
* '  known  heirs  are  often  thus  brought  in  by  a  published 
**  notice.  Tax  proceedings,  condemnation  of  rights  of 
**  way,  admiralty  cases,  and  many  others,  present  simi- 

*  *  lar  illustrations. ' '  * 

If  parties  holding  such  claims,  in  hostility  to  the 
applicant,  as  are  the  proper  subject  of  adverse  proceed- 
ings stand  by  and  allow  the  statutory  time  for  filing 
their  adverse  claims  to  elapse,  their  rights,  so  far  as 
the  same  might  have  been  determined  in  such  proceed- 
ings, in  the  absence  of  fraud  or  mistake,  are  forever 
lost* 

The  law  provides  that  if  no  adverse  claim  is  filed 
within  the  time  specified  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  and  thereafter  no  objec- 
tion from  third  parties  to  the  issuance  of  the  patent  shall 
be  heard,  except  it  be  shown  that  the  applicant  has 
failed  to  comply  with  the  law,'  which  failure  may  be 
brought  to  the  attention  of  the  department  by  protest 
only,  as  indicated  in  the  preceding  section. 

It  is  tjieref ore  necessary  for  us  to  determine, — 

(1)  What  is  and  what  is  not  the  proper  subject  of  an 
adverse  claim; 

(2)  How,  when,  and  where  must  it  be  asserted;  and 

(3)  The  effect  of  failure  to  assert  it 

>  Wight  V.  Dubois,  21  Fed.  693,  695. 

•  Kannaugh  v.  Qnartette  M.  Co.,  16  Colo.  341,  27  Pac  245. 

•Bev.  Stats.,  I  2325. 
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Abticle  n.    What  is  and  What  is  not  the  Subject 

OF  AN  Advebse  Claim. 


1 717.    Character  of  land— Agricul- 
tural claimants. 

$718.   Prior  patentees   and   prior 
patent  applicants, 

1 719.  Mortgagees— Lienholders— 

Owners  of  equitable  in- 
terests. 

1 720.  Lode  claimant  versw  placer 

applicant. 

i  721.  Placer  claimant  versus  lode 
applicant. 

{722.   Mineral     claimant     versus 
townsite  applicant. 

1 723.   Townsite    claimant    versus 
mineral  applicant. 


§  724.    Millsite     claimant     versus 
mineral  applicant. 

1 725.    Tunnel    proprietor    versus 
lode  applicant. 

S  726.   Owners    of    lodes    located 
prior  to  May  10,  1872. 

t  727.  Cross-lodes. 

S  728.  Co-owners. 

§  729.  Easements. 

§  730.  Underground  conflicts. 

S  731.   Parties  relocating  after  pe- 
riod of  publication. 


2  717.  Character  of  land — Agricultural  claimants. — 
Section  twenty-three  hundred  and  twenty-five  of  the 
Revised  Statutes  only  contemplates  adverse  proceedings 
as  between  rival  mineral  claimants  to  the  land,  and 
does  not  have  in  view  a  settlement  of  the  character  of 
the  land  as  between  mineral  and  agricultural  claimants.^ 

As  was  said,  by  the  supreme  court  of  the  United 
States,— 

**  The  purpose  of  the  statute  seems  to  be  that  where 

*  there  are  two  claimants  to  the  same  mine,  neither  of 
'  whom  has  yet  acquired  title  from  the  government, 

*  they  shall  bring  their  respective  claims  to  the  same 
'  property,  in  the  manner  prescribed  by  the  statute, 

*  before  some  judicial  tribunal  located  in  the  neigh- 

*  borhood  where  the  property  is,  and  that  the  result  of 

*  this  judicial  investigation  shall  govern  the  action  of 
^  the  land  department  in  determining  which  of  these 


^Byan  v.  Granite  Hill  M.  and  D.  Co.,  29  L.  D.  22. 
Lindley  on  M.— ^ 
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*'  claimcmts  shall  have  the  patent — the  final  evidence 
*  *  of  title  from  the  government. '  *  ^ 

The  department,  having  jurisdiction  over  all  public 
land  until  patent  issues,^  may  at  any  time,  either  on  its 
own  motion  or  on  an  application  made  by  others,  order 
a  hearing  for  the  purpose  of  determining  its  character. 
There  is  no  other  tribunal  provided  by  law  for  that 
purpose  whose  judgment  would  necessarily  be  binding 
upon  the  department.* 

The  courts  are  not  called  upon  to  determine  this 
question,  except  in  certain  classes  of  possessory  actions 
disconnected  with  land-office  proceedings.  Where  the 
land  department  once  enters  upon  the  investigation  of 
the  character  of  the  land,  the  courts  are  without  juris- 
diction until  the  question  has  finally  been  determined 
by  the  department* 

An  agricultural  claimant  can  only  raise  the  issue  by 
way  of  protest,  demanding  a  hearing  for  the  purpose  of 
establishing  the  non-mineral  character  of  the  tract,  and 
this  he  may  do  at  any  time  prior  to  patent.  The  dis- 
tinction between  the  adverse  claim  and  protest  has  been 
outlined  in  a  previous  section.*^ 

Controversies  over  the  character  of  the  land  are  not 
subjects  of  adverse  claims  under  the  sections  of  the 
Revised  Statutes  under  consideration*. 

While  in  adverse  suits  which  are  litigated  in  the  courts 
questions  of  the  character  of  the  land  may  to  some  extent 
become  involved,  their  decisions  are  not  necessarily 
binding  on  the  department  on  this  subject  They  may, 
however,  be  accepted  as  advisory.* 

» Iron  S.  M.  Co.  v,  Campbell,  135  TJ.  S.  286,  299,  10  Sup.  Ct  Kep.  765. 

•Olive  L.  and  D.  Co.  v.  OlmBtead,  103  Fed.  668. 

•Powell  V,  Ferguson,  23  K  D.  173;  Snyder  v.  Waller,  25  L.  D.  7; 
Alice  Placer,  4  L.  D.  314. 

*Ante,  S  108. 

Mnte,  §  712. 

•Mauser  Lode  Claim,  27  L.  D.  326;  Beins  v.  Baunheim,  28  L.  D.  526; 
Meaderville  M.  and  M.  Co.  v.  Baunheim,  29  L.  D.  465. 
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The  department  is  a  tribimal  specially  charged  under 
the  law  with  the  determination  of  this  fact,  and  in  this 
determination  the  courts  perform  no  auxiliary  func- 
tions.* 

g  718.  Prior  patentees  and  prior  patent  applicants. 
— The  term  * '  adverse  claim, ' '  as  used  in  section  twenty- 
three  hundred  and  twenty-six  of  the  Kevised  Statutes, 
implies  a  right  asserted  in  hostility  to  the  patent  appli- 
cant The  proceeding  based  upon  the  adverse  claim  is 
essentially  one  to  determine  the  right  of  possession  to 
the  whole  or  a  part  of  the  surface  area  described  in  the 
published  and  posted  notice  of  application  for  patent. 
It  is  necessarily  based  upon  the  assumption  that  the 
paramount  title  to  the  tract  applied  for  resides  in  the 
general  government,  whose  patent  when  regularly  issued 
would  operate  as  a  judgment  conclusive  upon  those  who 
failed  to  assert  their  adverse  rights.  Where  a  patent 
has  once  been  issued,  purporting  to  convey  a  given  tract 
in  its  entirety,  the  functions  of  the  land  department  are 
exhausted,  and  the  patentee  need  no  longer  concern 
himself  with  any  subsequent  application  embracing  any 
portion  of  the  same  area,^ 

There  is  nothing  to  be  gained  by  any  judicial  pro- 
ceeding.® The  statutory  provisions  relative  to  adverse 
claims  apply  only  to  cases  where  there  are  adverse 
claims  to  the  same  unpatented  ground;  hence  a  suit 
instituted  by  a  prior  patentee  against  a  subsequent 
applicant  is  not  an  adverse  proceeding.*  The  holder  of 
a  certificate  of  purchase  or  one  who  has  entered  and 
paid  for  the  land  need  not  adverse.* 

iBjan  V.  Granite  Hill  M.  and  D.  Co.,  29  L.  D.  522. 

•Iron  8.  M.  Co.  v.  Campbell,  135  U.  S.  286,  299,  10  Sup.  Ct.  Rep.  765; 
Bennett  v.  Harkrader,  158  U.  S  441,  447;  15  Sup.  Ct.  Bep.  863;  Equator 
H.  and  S.  Co.,  2  Copp's  L.  O.  114;  In  re  Bamage,  Id.  115. 

*  Discovery  Placer  v.  Murray,  25  L.  D.  460. 

<  North  Star  Lode,  28  L.  D.  4. 

B  Murray  v.  Montana  Lumber  Mfg.  Co.;  26  Mont.  14,  63  Pac.  719; 
Owens  v.  Killeran,  29  L.  D.  160. 
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We  have  heretofore  noted  that  where  an  application 
for  patent  is  once  made,  if  prosecuted  with  reasonable 
diligence,  no  second  application  seeking  a  patent  for 
the  same  tract  or  a  part  of  it  will  be  received  by  the 
land  officers,  so  long  as  the  first  application  remains 
pending.* 

It  logically  follows  that  a  prior  applicant  for  patent 
whose  application  is  pending  and  undetermined  is  not 
called  upon  to  adverse  any  subsequent  conflicting  appli- 
cation.^ 

g  719.  Mortgagees — Lienholders — Owners  of  equi- 
table interests. — One  holding  a  mortgage  executed  by  the 
applicant  upon  the  tract  applied  for  does  not  antagonize 
such  applicant's  title.  The  mortgagor  of  a  mining  claim 
would  not  be  permitted  to  abandon  a  claim  and  secure  a 
title  adverse  to  the  mortgagee  by  a  relocation ;  ^  nor  will 
the  law  permit  him  to  do  any  act  which  would  impair 
the  mortgage  security.  The  equities  of  the  mortgagee 
rest  upon  the  applicant's  title,  and  the  patent  when 
issued  would  inure  to  the  benefit  of  the  mortgage.  The 
same  may  be  said  of  all  classes  of  encumbrances  and 
liens  voluntarily  imposed  by  the  applicant.  This  seems 
to  be  fully  provided  for  by  the  last  clause  of  section 
twenty-three  hundred  and  thirty-two  of  the  Eevised 
Statutes,  which  provides  that, — 

**  Nothing  in  this  chapter  shall  be  deemed  to  impair 
**  any  lien  which  may  have  attached  in  any  way  what- 
*  *  ever  to  any  mining  claim  or  property  thereto  attached 
**  prior  to  the  issuance  of  the  patent"  * 

« 

I  Ante,  S  679. 

*  Steel  17.  Gold  Lead  G.  and  S.  M.  Co.,  18  Nev.  80,  87 ;  In  re  MeConaghy, 
29  L.  D.  226;  Morgan  v.  Antler's  Park  Begent  Cons.  M.  Co.,  /d. 
114. 

The  land  department  has  held  that  under  certain  dreiimstanees  the 
second  application  may  be  treated  as  an  adverse  claim  (Hall  v.  Street, 
3  li.  D.  40) ;  but  the  case  wherein  the  rule  is  announced  is  of  doubtful 
value  as  a  precedent. 
•Alexander  t;.  Sherman  (Ariz.),  16  Pac.  45.    See,  ante,  |  407. 

*  Copp  'b  Min.  Dec.  45* 
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So  with  a  contract  of  purchase,  a  lease,  or  any  other 
instrument  which  by  act  of  the  parties  creates  an  equita- 
ble right  based  upon  the  applicant's  title. 

Holders  of  this  class  of  interests  are  not  called  upon 
to  adverse  the  patent  application.* 

The  same  rule  should  apply  to  cases  of  trusts, — ex- 
press or  resulting.^ 

This  doctrine,  however,  will  not  apply  to  rights 
asserted  arising  out  of  judicial  proceedings  which  are 
in  their  nature  in  invitum,  such  as  tax  and  execution 
sales,  which  operate  only  upon  the  title  as  it  stands  at 
the  time  the  sale  takes  place.  A  tax  or  sheriff's  deed 
can,  at  best,  only  have  the  operation  of  a  quitclaim  deed 
in  its  strictest  sense.  This  class  of  deeds  cannot  pass  an 
interest  which  the  owner  did  not  have  before  the  sale, 
but  which  he  subsequently  acquires.' 

We  think  there  can  be  no  doubt  that  a  patent  or  cer- 
tificate of  purchase  issued  as  the  result  of  the  patent 
proceeding  is  a  subsequently  acquired  title.  When- 
ever such  title  will,  when  acquired^  inure  to  the  benefit 
of  an  encumbrancer,  lienholder,  or  other  person  claim- 
ing an  equitable  interest  under  the  applicant,  no  adverse 
claim  need  be  filed.  Equity  will  control  the  patent  title 
in  favor  of  the  party  holding  the  equitable  title.  When, 
however,  such  subsequently  acquired  title  will  not  inure 
to  the  benefit  of  a  party  asserting  an  interest,  he  must 
protect  his  rights  by  filing  an  adverse  claim. 

In  the  opinion  of  the  supreme  court  bf  Montana  a 
judgment  creditor  having  a  judgment  lien  is  not  re- 
quired to  adverse.* 

In  the  state  of  Washington  it  has  been  held  that  un- 

^Shoo  Flj  and  Magnolia  Lode  v.  Gisbomy  1  Gopp's  L.  O.  135,  138; 
Harriet  M.  Co.  v.  Phceniz  M.  Co.,  9  Copp  's  L.  O.  165. 

'  Murray  v.  Montana  L.  and  M.  Co.,  25  Mont.  14,  63  Pac.  719. 

•Hamilton  v.  Southern  Nev.  G.  and  8.  M.  Co.,  13  Saw.  113,  117,  33 
Fed.  562. 

<  Butte  Hardware  Co.  v.  Frank,  25  Mont.  344,  65  Pac.  L 
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patented  mining  claims  are  not  subject  to  judgment 
liens.^ 

g  720.  Lode  claimant  versus  placer  applicant. — 
Where  the  existence  of  a  lode  within  the  limits  of  a 
placer  is  known  prior  to  the  application  for  placer 
patent,  and  such  lode  is  included  and  applied  for  in  the 
placer  application,  all  others  claiming  an  interest  in  the 
lode  in  hostility  to  the  applicant  must  necessarily  ad- 
verse the  applicant,  as  the  patent  when  issued  would 
embrace  the  lode.  Where  the  existence  of  the  lode  is 
known,  and  the  placer  applicant  fails  to  assert  his  right 
to  it  by  including  it  within  his  application,  such  failure 
is  a  conclusive  declaration  that  he  has  no  right  to  the 
possession  of  the  vein  or  lode.* 

There  would  be  nothing  in  such  an  application  which 
would  call  for  any  contest  on  the  part  of  a  lode  claimant 
The  owner  of  the  known  lode,  if  the  lode  were  located, 
could  not  be  considered  as  asserting  anything  adverse 
to  the  placer  claimant.  We  think  it  well  settled  that 
such  lode  claimant  need  not  under  such  circumstances 
institute  adverse  proceedings  against  the  placer  appli- 
cation.' 

In  the  case  of  Dahl  v.  Raunheim,^  an  action  between 
a  placer  and  lode  claimant,  the  supreme  court  of  the 
United  States  comments  upon  the  failure  of  a  lode 
claimant  to  adverse  a  placer  application,  and  announces 
the  rule  that,  having  so  failed,  the  lode  claimant  is  pre- 
cluded from  calling  in  question  the  location  of  the  claim 
**  or  its  character  as  placer  ground.^*    From  the  facts 

» Phoenix  M.  and  M.  Co.  v.  Scott,  20  Wash.  48,  54  Pac.  777. 

•Rev.  SUta.,  §  2333;  Reynolds  v.  Iron  8.  M.  Co.,  116  U.  8.  687,  6  Sup. 
Ct.  Rep.  601;  Iron  8.  M.  Co.  v.  Reynolds,  124  U.  8.  374,  8  Sup.  Ct  Rep. 
598;  Noyea  v.  Mantle,  127  U.  8.  348,  8  Sup.  Ct.  Rep.  1132. 

'Mantle  v.  Noyea,  5  Mont.  274,  5  Pac.  856;  Noyea  v.  Mantle^  127  U.  8. 
848,  8  Sup.  Ct.  Rep.  1132. 

*  132  U.  8.  £60,  10  Sup.  Ct  Rep.  74. 
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recited  in  this  opinion  it  appeared  that  the  lode  location 
was  initiated  subsequent  to  the  filing  of  the  placer  appli- 
cation.^ 

That  the  court  did  not  intend  to  decide  that  a  lode 
claimant  must  adverse  a  placer  application  or  be  pre- 
cluded from  showing  subsequently  that  the  lode  was 
known  to  exist  at  the  time  the  placer  application  was 
filed,  is  manifest  from  its  language  in  another  portion 
of  the  opinion.  **The  only  position  upon  which  the 
'^  defendant  (the  lode  claimant)  can  resist  the  preten- 
"  sions  of  the  plaintiflF  is,  that  the  placer  ground,  for  a 
*  *  patent  of  which  he  applied,  does  not  embrace  the  lode 
'*  claim."  That  is,  that  the  lode  was  known  to  exist 
within  the  Umits  of  the  placer  ground  prior  to  the  filing 
of  the  placer  application,  and  therefore  did  not  pass 
by  the  placer  patent  This  view  harmonizes  with  the 
later  decisions  of  the  same  court. 

Where  a  lode  is  known  to  exist  at  the  time  of  the 
placer  application,  which  is  not  claimed  by  either  the 
placer  applicant  or  any  one  else,  it  will  nevertheless  be 
excepted  out  of  the  placer  patent,  and  may  be  located 
and  acquired  even  after  the  issuance  of  the  placer 
patent.* 

A  claimant  to  a  known  lode  within  a  placer  may,  as 
a  matter  of  expediency,  adverse  the  application  for  the 
placer  patent,  and  secure  a  segregation  of  his  lode 
claim ;  but  a  failure  to  do  so  will  not  prevent  him  from 
showing  at  any  time  that  the  lode  was  known  to  exist 

1  The  facts  recited  in  the  opinion  of  the  supreme  conrt  of  Montana 
show  that  the  lode  location  was  junior  in  point  of  time  to  the  placer, 
but  that  it  was  made  prior  to  the  filing  of  the  placer  application  for 
patent.  Baunheim  v.  Dahl,  6  Mont.  167,  9  Pac.  892.  We  are  advised 
that  the  record  in  the  case  sustains  the  recitals  found  in  the  opinion  of 
the  supreme  court  of  Montana.  See  Discovery  Placer  v,  Murray,  25 
L.  D.  460. 

'Iron  S.  M.  Co.  17.  Mike  A  Starr  G.  and  S.  M.  Co.,  143  U.  S.  394,  407, 
12  Sup.  Ct.  Bep.  543. 
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at  the  time  the  placer  application  was  filed,  and  that 
under  the  law  such  lode  never  passed  by  the  placer 
patent. 

**  While  the  exception  of  a  knovni  vein  or  lode  not 
**  applied  for  by  the  placer  claimant  does  not  depend 
upon  the  filing  of  an  adverse  claim,  the  fact  remains 
that  this  course  presents  the  most  effectual  means  of 
obtaining  a  final  and  satisfactory  determination  of  the 
*  *  rights  of  conflicting  claimants. '  ^  ^ 

We  have  heretofore  discussed  the  location  and  patent- 
ing of  lodes  within  placers,  and  noted  the  attitude  of  the 
land  department  upon  tiiis  subject.^ 

As  the  law  does  not  require  the  lode  claimant  to  ad- 
verse where  the  lode  is  not  included  in  the  placer  appli- 
cation, he  loses  no  rights  by  failing  to  do  so.' 

There  is  one  plausible  exception  to  the  foregoing  rule : 
Where  a  lode  is  wholly  without  the  placer,  but  the  side- 
lines of  the  lode  claim  extend  into  the  placer,  creating 
a  surface  conflict,  the  lode  claimant  must  adverse,  or  he 
waives  his  right  to  the  area  in  conflict.* 

Controversies  between  these  two  classes  of  claimants 
involve  the  character  of  the  land,  and  the  department 
retains  jurisdiction  to  investigate  this  question,  even 
after  the  placer  patent  has  been  issued.* 

Where,  however,  a  lode  claimant  adopts  the  sugges- 
tion of  the  land  department  above  quoted,  and  adverses 
the  placer  patent  application,  and  in  the  litigation  it  is 
found  by  the  court  that  no  lode  was  known  to  exist,  the 
land  department  treats  this  as  a  final  adjudication  of 

1  Cripple  Creek  G.  and  S.  M.  Go.  v.  Mt  Bosa  M.  and  M.  Co.,  26  L.  D. 
622. 

Mntc,  §§  413,  703,  704. 

•Elda  M.  and  M.  Co.  v.  Mayflower  G.  M.  Co.,  26  L.  D.  573;  Cape  May 
M.  and  L.  Co.  v.  Wallace,  27  L.  D.  676;  North  Star  Lode,  28  L.  D.  41. 

*  Wilson  Creek  Cons.  M.  Co.  v.  Independence  T.  and  M.  Co.,  1  Colo.  Dec 

Sup.  1. 
^Ante,  §  413;  South  Star  Lode  (on  review),  20  L.  D.  204;  Butte  and 

Boston  M.  Co.,  21  L.  D.  125. 
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the  question  as  to  the  existence  of  a  "  known  lode, ' '  and 
after  the  issuance  of  the  placer  patent  will  decline  to 
take  jurisdiction  at  the  instigation  of  the  lode  claimant.^ 
The  force  and  effect  of  a  placer  patent  will  be  further 
considered  when  dealing  generally  with  the  subject  of 
patents.^ 

g  721.  Placer  claimant  versus  lode  applicant. — 
Where  an  application  for  a  patent  to  a  lode  within  the 
limits  of  a  placer  is  made  by  a  lode  claimant,  if  the 
placer  claimant  asserts  any  right  to  the  lode,  he  is 
necessarily  called  upon  to  adverse.  Where  his  claim, 
however,  is  placer,  pure  and  simple,  under  which  claim 
he  cannot  lawfully  assert  a  right  to  the  lode,  he  has 
nothing  upon  which  to  base  an  adverse  claim,  unless  the 
lode  is  entirely  without  the  placer,  and  the  controversy 
is  confined  to  a  conflicting  surface,  or  the  lode  claimant 
seeks  to  acquire  more  surface  than  the  law  permits. 
If  the  placer  claimant  disputes  the  existence  of  a  lode 
within  the  limits  of  his  placer,  the  assertion  involves 
the  character  of  the  land, — a  question  to  be  passed  upon 
preliminarily  by  the  land  department,  and  ultimately 
by  the  courts,  where  the  issue  may  be  raised  in  any 
appropriate  action  other  than  those  brought  to  deter- 
mine adverse  claims,  under  section  twenty-three  hun- 
dred and  twenty-six  of  the  Eevised  Statutes.  These 
deductions  logically  follow  from  the  principles  an- 
nounced in  the  preceding  section. 

There  are  several  cases  noted  in  the  books  where  ad- 
verse proceedings  have  been  instituted  by  the  lode  or 
placer  claimant,  and  have  been  carried  to  judgment, 
where  it  seems  to  have  been  assumed  that  this  procedure 
was  proper.  Among  them  we  note  the  case  of  Bennett  v. 
Harkrader.*    We  do  not  understand  that  there  is  any- 

i  Alice  M.  Co.,  27  L.  D.  661. 
*Po8i,  §  781. 
158  XJ.  8.  441,  15  Sup.  Ct.  Bep.  863.    Bee,  also,  Buffalo  Z.  and  C.  Co.  v. 

Crump  (Ark.),  69  S.  W.  672. 
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thing  in  the  opinion  of  the  conrt  militating  against  the 
views  hereinbefore  expressed.  The  effect  of  the  judg- 
ment was  not  under  consideration,  and  the  land  depart- 
ment treated  it  as  not  being  conclusive  against  the  right 
of  the  lode  applicant  to  his  lode,  with  some  part  of  the 
surface.^ 

In  a  later  case,  however,  it  accepted  such  a  judgment 
as  final,  and  declined  to  take  jurisdiction  at  the  instiga- 
tion of  the  lode  claimant.^ 

Where  the  placer  claimant  adverses  the  lode  appli- 
cant and  institutes  a  suit  thereon,  the  department  has 
ruled  that  it  will  not  proceed  with  the  patent  application 
until  the  action  is  dismissed  or  determined.^  This  doc- 
trine may  be  upheld  upon  the  theory  that  there  may  be 
matters  involved  in  the  suit  other  than  the  sole  question 
as  to  the  character  of  the  land. 

To  say  that  a  claimant  of  a  placer  location,  who  does 
not  assert  a  right  to  the  lode  applied  for,  is  not  a  proper 
adverse  claimant,  which  we  think  is  the  correct  rule,* 
yet,  at  the  same  time,  to  concede  that  a  suit  brought  in 
support  of  such  a  claim  ousts  the  jurisdiction  of  the 
department,  is  to  involve  us  in  apparent  inconsistencies. 
The  courts  and  the  land  department  have  not  at  all  times 
been  harmonious  in  their  views  upon  the  necessity  for 
a  placer  claimant  to  adverse  the  lode  applicant,  or  vice 
versa;  but  as  the  courts  have  no  power  to  compel  the 
department  to  proceed  to  patent,  the  ruling  of  the  latter 
as  to  the  suspension  of  jurisdiction  in  the  case  cited 
gives  to  such  a  proceeding  the  full  force  accorded  to  a 
proper  adverse  claim.  In  this  aspect  of  the  case  the 
department  seems  to  be  in  full  control  of  the  situation. 

» Aurora  Lode  v.  Bulger  Hill  and  Nugget  Placer,  23  L.  D.  95,  348. 

•AUce  M.  Co.,  27  L.  D.  661. 

*In  re  Clipper  M.  Co.,  22  L.  D.  527;  Iron  S.  M.  Co.  v.  Mike  &  Starr 
G.  and  8.  M.  Co.,  6  L.  D.  533;  Thomaa  v.  Elling  (on  review),  26  L.  D. 
220. 

*Ante,  t  721. 
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The  courts  muet  bide  their  time  until  the  patent  has 
been  issued,  when  they  alone  have  the  power  to  deter- 
mine its  effect 

§  722.  mineral  claimant  yersns  townsite  applicant. — 
With  the  exception  of  townsites  applied  for  by  incorpo- 
rated cities  or  towns  under  the  act  of  March  3,  1891/ 
mineral  lands  cannot  be  entered  under  the  townsite  laws. 
A  townsite  patent  when  issued  would  exclude  from  its 
operation  all  valid  known  mines  and  mining  claims.* 
Therefore,  the  owner  of  such  mines  or  claims  is  not 
called  upon  to  adverse  the  townsite  application.? 

This  class  of  cases  bears  a  striking  analogy  to  cases  of 
claimants  of  known  lodes  within  placers,  discussed  in 
another  section,*  and  the  principles  there  announced 
apply  with  equal  force  to  mining  claims  within  town- 
sites. 

With  reference  to  townsite  applications  by  incorpo- 
rated cities  or  towns  under  the  act  of  March  3,  1891, 
for  the  reasons  set  forth  in  the  next  section,  we  think 
it  the  duty  of  a  lode  claimant  to  adverse  the  townsite 
application  in  order  that  the  question  or  prior  occu- 
pancy, if  any,  and  its  limits  may  be  defined  and  deter- 
mined, to  the  end  that  proper  reservations  may  be 
inserted  in  the  townsite  patent*^ 

A  townsite  patent  issued  under  the  provisions  of 
section  sixteen  of  the  act  of  March  3,  1891,  will  not 
disturb  or  impair  rights  under  any  valid  mining  claim 
or  possession  existing  at  the  time  of  the  townsite  entry, 
or  deprive  the  department  of  jurisdiction  to  subsequent- 
ly issue  a  patent  for  any  such  mining  claim  or  posses- 

^Ante,  $§  171,  174. 

•  AnU,  S  177. 

•Silver  Bow  M.  and  M.  Co.  v.  Clark,  5  Mont.  378,  415,  5  Pac.  570; 
BuUe  aty  Smokehouse  Lode  Cases,  6  Mont.  397,  404, 12  Pac.  858. 

•  Ante,  §  720. 

•  See,  also,  ante,  t  175. 
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sion,  on  due  showing  of  compliance  with  the  Tnining 
law.* 

g  723.  Townsite  claimant  yersns  mineral  applicant. 
— Following  an  opinion  of  the  assistant  attorney-gen- 
eral, the  secretary  of  the  interior  held  that  persons  in 
possession  of  the  surface  of  a  mining  claim,  occupying 
it  for  residence  or  business  purposes,  were  adverse 
claimants  within  the  meaning  of  the  act  of  July  26, 
1866 ;  2  and  a  like  rule  was  at  one  time  announced  by  the 
department  in  construing  the  provisions  of  the  Revised 
Statutes.® 

Some  of  the  courts  have  entertained  the  same  opin- 
ion.'* 

This  rule  was  undoubtedly  based  upon  the  theory 
that  there  were  correlative  rights  to  be  protected  by 
reservation  clauses  in  the  mineral  patent — ^a  rule  which 
the  courts  declined  to  follow.* 

It  seems  to  us  that  if  the  premises  applied  for  by  the 
mineral  claimant  are  unquestionably  mineral  in  char- 
acter, they  could  not  (except  in  the  absence  of  a  location 
within  incorporated  towns  under  the  act  of  March  3, 
1891)  be  acquired  under  the  townsite  laws.  The  prior 
occupation  for  residence  and  business  purposes  could 
not  prevent  the  appropriation  of  such  lands  under  the 
mining  laws.®  There  could  be  no  *  *  horizontal  partition ' ' 
between  the  mineral  and  townsite  claimant.^  A  town- 
site  occupant  could  have  no  legal  right  of  possession 

» Hulings  V.  Ward  Townsite,  29  L.  D.  21. 

■Becker  v.  Citizens  of  Central  City,  2  Copp's  L.  O.  98. 

*Papina  v,  Aldorson,  10  Copp's  L.  O.  52;  Eico  Townsite,  1  L.  D.  556; 
Ester  V,  Townsite  of  Cooke,  4  L.  D.  212;  Smokehouse  Lode  Cases, 
Id.  555 ;  In  re  Starr,  2  L.  D.  759. 

<  Talbot  V.  King,  6  Mont.  76,  109,  9  Pac.  434;  Bonner  «.  Mickle,  82 
Fed.  697;  Young  v.  Goldstein,  97  Fed.  303. 

5  Ante,  §  171. 

•Ante,  §  170. 

Mn*«,  §  171. 
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tx)  lands  whose  mineral  character  was  known  or  discov- 
ered prior  to  the  townsite  entry ;  consequently  he  could 
have  no  adverse  claim,  in  contemplation  of  the  law,  to 
the  title  of  the  mineral  applicant.  The  relative  position 
of  the  parties  is  parallel  to  the  case  of  a  known  lode 
embraced  within  a  placer,  which  is  unclaimed  by  the 
placer  owner — a  subject  discussed  in  a  previous  sec- 
tion.^ 

If  an  adverse  claim  were  filed  and  prosecuted  by  a 
townsite  claimant,  ordinarily  the  crucial  question  would 
necessarily  be  the  character  of  the  land;  and  this  is 
a  question  the  determination  of  which  is  confided  to  the 
land  department,  and  not  to  the  courts.* 

The  latest  expression  of  opinion  of  the  department  on 
this  subject  is  as  follows: — 

'*  The  mining  laws  do  not  authorize  or  provide  for 
**  adverse  proceedings  against  an  applicant  for  patent 

*  *  to  mineral  land  by  one  claiming  the  same  or  any  part 

*  *  thereof  under  laws  providing  for  the  disposal  of  non- 
*'  mineral  land.  The  provisions  of  sections  twenty- 
**  three  hundred  and  twenty-five  and  twenty-three  hun- 
dred and  twenty-six  relative  to  adverse  claims 
contemplate  proceedings  to  determine  only  the  right 
of  possession  as  between  mineral  claimants  of  the 

''  same  unpatented  mineral  lands,  and  not  to  decide 
* '  controversies  respecting  the  character  of  public  lands, 

*  *  — that  is,  whether  they  are  mineral  or  non-mineral. ' '  ® 

We  have  heretofore  intimated  that  in  cases  of  incor- 
porated cities  and  towns  under  the  act  of  March  3, 
1891,  granting  certain' surf  ace  privileges  to  prior  occu- 
pants of  the  surface  of  lode  claims,  such  prior  occupants 
are  given  the  status  of  adverse  claimants,  and  that  to 
protect  their  rights  to  the  surface  they  must  file  their 

I  Ante,  I  721. 
*Ante,  S  108. 

•Byan  v.  Granite  Hill  M.  and  D.  Co.,  29  L.  D.  522.    See,  also,  Hark- 
rader  v.  Goldstein,  31  L.  D.  87. 
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adverse  claims  and  pursue  their  remedy  in  the  courts.^ 
This  upon  the  theory  that  under  this  law  a  prior  surface 
possession  of  mineral  land  for  trade  or  business  pur- 
poses within  incorporated  cities  is  lawful,  and  estab- 
lishes a  right  in  hostility  to  the  mineral  claimant  This 
rule,  however,  applies  only  to  lode  claims  within  incor- 
porated cities  or  towns.  As  to  placers,  the  entire  surface 
is  necessary  to  the  successful  working  of  the  mine. 
There  can  be  no  correlative  rights  between  townsite 
occupants  and  placer  claimants. 

Where  a  townsite  entry  has  been  perfected,  and 
patent  issued,  or  the  purchase  price  has  been  paid, 
we  cannot  see  upon  what  principle  the  holder  of  the 
townsite  title  should  be  required  to  adverse  a  subse- 
quent mineral  application,  assuming,  for  the  moment, 
that  a  townsite  occupant  is,  in  contemplation  of  law, 
an  adverse  claimant  under  any  circumstances.  A  prior 
placer  patentee  is  not  called  upon  to  adverse  a  subse- 
quent lode  application.^ 

If  a  townsite  patent  embraces  a  mine  whose  existence 
was  known  at  the  date  of  the  entry,  it  does  not  pass  by 
the  patent ;  *  consequently  nothing  could  be  gained  by 
adverse  proceedings  instituted  by  the  holder  of  the 
townsite  title.  If,  on  the  other  hand,  the  existence  was 
not  known,  the  townsite  patentee  has  a  right  to  *  *  repose 
**  quietly  upon  the  sufficiency  and  validity  of  his 
**  patenf  *    His  patent  would  cover  it. 

As  to  whether  such  a  patent  could  be  collaterally 
assailed  in  an  action  at  law  there  is  some  doubt.  We 
have  heretofore  stated  that  the  question  is  uncomfortably 
close,  and  have  in  a  previous  section  attempted  to  show 
the  state  of  the  law  on  the  subject.^ 

»  Ante,  i  176. 

■  Ante,  f  718;  Byan  v.  Granite  Hill,  29  L.  D.  522. 

•  Ante,  i  177. 

*  Iron  S.  M.  Co.  v.  Campbell,  135  U.  8.  286,  299, 10  Sup.  Ct  Bep.  766. 
»  Ante,  t  177. 
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2  724.  Millsite  claimant  yersus  mineral  applicant. — 
The  mining  laws  recognize  the  appropriation  of  non- 
mineral  public  lands  for  millsite  purposes.^ 

Such  an  appropriation,  when  completed  by  the  user 
for  mining  or  mill  purposes  as  contemplated  by  law, 
would  prevent  a  subsequent  lode  locator  extending  his 
surface  boundaries  within  the  limits  of  the  millsite, 
unless  the  lode  on  its  course  penetrated  it. 

To  the  extent  that  a  conflict  thus  arising  involves 
only  non-mineral  lands,  the  claim  to  the  millsite  would 
be  adverse  to  the  surface  claim  of  the  locator,  and  the 
millsite  claimant  would  be  called  upon  to  adverse  the 
lode  applicant.* 

As  between  a  prior  millsite  claimant  and  a  placer 
applicant,  the  only  question  involved  would  be  the 
character  of  the  land.  As  we  have  heretofore  observed, 
this  is  not  the  subject  of  an  adverse  claim,  but  of  pro- 
test.' 

The  supreme  court  of  Montana  has  announced  a  con- 
trary rule,*  basing  its  ruling,  to  some  extent  at  least, 
upon  the  opinion  of  the  assistant  attorney-general  in 
the  case  of  a  townsite  occupant  against  a  mineral  claim- 
ant,*^— a  subject  fully  discussed  in  another  section.® 

For  the  reasons  there  set  forth,  we  do  not  think  the 
opinion  referred  to  is  based  upon  the  correct  view  of 
the  law.  The  character  of  the  land  is  a  question  to  be 
determined  by  the  land  department,  and  not  the 
courts.'' 

In  the  case  of  Durgan  v.  Redding,®  the  claimant  to  a 

^AnU,  f§  53  9-524. 

•  Warren  Millsite  v.  Copper  Prince,  1  L.  D.  555. 
•Ante,  ft  717. 

•  Shaf  er  i;.  GonstaiiBy  8  Mont.  369. 

■  Becker  v.  Central  City  Townaite,  2  Copp  'a  L.  O.  98. 

•  Ante,  I  723. 
»  Ante,  fi  717. 

•  103  Fed.  914. 
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millsite  applied  for  a  patent  and  was  adversed  by  a 
mineral  claimant.  In  his  pleading  in  support  of  the 
adverse  claim  the  mineral  claimant  alleged  the  mineral 
character  of  the  land  and  its  location  as  such  under  the 
mining  laws.  The  suflSciency  of  the  complaint  was  at- 
tacked by  demurrer.  The  court  held  that  as  by  the 
demurrer  the  allegation  of  the  mineral  character  of  the 
land  was  admitted,  the  pleading  was  sufficient  as  a  bill 
to  quiet  title.  This  does  not  militate  against  the  views 
we  have  heretofore  expressed. 

g  726.    Tunnel  proprietor  versus  lode  applicant. — 

The  rights  of  tunnel  locators  and  the  unique  position 
this  class  of  locations  occupy  in  the  mining  law  have 
given  rise  to  numerous  conflicting  decisions  in  the  courts 
of  the  mining  regions. 

Commissioner  McFarland  held  that  a  tunnel  location 
was  a  mining  claim,  and  to  protect  his  rights  against  a 
lode  applicant  the  tunnel  proprietor  was  required  to  file 
his  adverse  claim  and  prosecute  his  suit  thereon  in  the 
courts.^ 

This  view  was  upheld  by  Secretary  Kirkwood,^  and 
practically  accepted  by  the  supreme  court  of  Idaho.' 

The  supreme  court  of  Montana  announced  its  view 
that  the  applicant  for  patent  ought  to  be  restrained 
from  prosecuting  his  proceedings  while  the  tunnel  pro- 
prietor is  prosecuting  his  tunnel  as  required  by  law, 
and  until  it  should  be  demonstrated  that  the  vein  would 
not  be  discovered  in  the  tunnel,  or  until  the  tunnel  rights 
were  abandoned,  thus  practically  giving  the  tunnel 
claimant  the  status  of  an  adverse  claimant.* 

The  supreme  court  of  Colorado  denied  the  right  of  a 

^  Tioga  ConB.  M.  Co.,  8  Gopp's  L.  O.  88. 

'  Bodie  Tunnel  v.  Bechtel  Cons.  M.  Co.,  1  L.  D.  584,  followed  in  Bur- 
ton'b  case,  29  L.  J),  235. 
'Baek  v.  Sierra  Kev.  Cons.  M.  Co.,  2  Idaho,  396,  17  Pac.  83. 
*  Hope  M.  Co.  v.  Brown,  11  Mont  370,  28  Pac  732, 
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tunnel  proprietor  to  intervene  in  the  patent  proceeding 
where  the  lode  applied  for  had  not  been  discovered  in 
the  tunnel,  and  the  lode  location  was  not  on  the  line 
(width  of  the  bore)  of  the  tunnel;^  but  where  a  prior 
discovery  had  been  miside  in  the  tunnel  the  right  of  the 
tunnel  locator  to  adverse  a  junior  location  of  the  same 
vein,  based  upon  a  subsequent  discovery  from  the  sur- 
face, was  recognized  by  that  court* 

The  circuit  court  of  appeals  for  the  eighth  circuit 
announced  its  view  that  as  to  blind  and  undiscovered 
veins  which  may  be  ultimately  discovered  in  the  tunnel, 
and  also  found  within  the  limits  of  a  mining  claim  lo- 
cated subsequent  to  the  inception  of  the  tunnel  right, 
such  mining  location  being  based,  however,  on  the 
discovery  of  another  vein,  the  tunnel  proprietor  will  not 
be  deprived  of  his  right  to  such. blind  vein  when  discov- 
ered in  his  tunnel,  by  reason  of  his  failure  to  adverse 
the  junior  locator* 

This  doctrine  has  received  the  sanction  of  the  supreme 
court  of  the  United  States.    Said  that  court : — 

**  The  obvious  contemplation  of  the  law  in  respect 
'*  to  these  adverse  proceedings  is,  that  there  shall  be 
'^  a  present  tangible  and  certain  right,  and  not  a  mere 
**  possibility/'* 

In  the  light  of  this  decision  and  the  one  which  it 
affirms,  the  rule  may  be  thus  formulated :  Where  a  lode 
claimant  applies  for  a  patent  to  a  location  embracing 
a  lode  which  has  previously  been  discovered  in  the 
tunnel,  the  tunnel  claimant  will  be  compelled  to  adverse 

1  Corning  T.  Co.  v.  Pell,  4  Colo.  507. 

'Ellet  V.  Campbell,  18  Colo.  510,  33  Pae.  521,— affirmed,  Campbell  v, 
EUet,  167  U.  8.  116,  17  Snp.  Ct.  Bep.  765. 

>  Enterprise  M.  Co.  v.  Bico  Aspen  Cons.  M.  Co.,  66  Fed.  200. 

« Enterpriae  M.  Co.  v.  Bico  Aspen  M.  Co.,  167  U.  8.  108,  115,  17  Sup. 
Ct.  Bep.  762,  followed  in  Unita  Tunnel  M.  and  T.  Co.  v.  Creede  and 
Cripple  Creek  M.  and  M.  Co.,  119  Fed.  164. 
Lindley  on  M.— ^ 
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to  protect  his  rights.  A  right  in  the  particular  lode 
inures  to  the  tunnel  proprietor  immediately  upon  its 
discovery  in  the  tunnel,  which  right  is  essentially  ad- 
verse to  the  lode  applicant;  but  where  there  has  been 
no  discovery  in  the  tunnel,  and  it  cannot  be  demon- 
strated that  the  lode  will  be  cut  by  the  tunnel  bore, 
there  is  no  necessity  for  an  adverse  claim.  Should  a 
discovery  of  the  vein  be  subsequently  made  in  the 
tunnel,  the  surface  locator  ^s  rights  will  be  subordinated 
to  the  rights  of  the  tunnel  proprietor,  assuming,  of 
course,  that  the  inception  of  the  tunnel  right  antedated 
the  discovery  by  the  surface  discoverer.^ 

g  726.    Owners  of  lodes  located  prior  to  May  10, 1872. 

— Section  sixteen  of  the  act.  of  May  10,  1872,  substan- 
tially preserved  in  section  twenty-three  hundred  and 
forty-four  of  the  Revised  Statutes,  contained  a  proviso 
**  that  nothing  contained  in  this  act  shall  be  construed 
**  to  impair,  in  any  way,  rights  or  interests  in  mining 
**  property  acquired  under  existing  laws.'* 

The  supreme  court  of  California  has  held,  construing 
tliis  provision,  that  where  an  application  for  patent  was 
made  subsequent  to  the  passage  of  the  act  of  1872,  based 
upon  a  location  made  prior  to  its  passage,  the  claimant 
of  another  vein  found  within  the  surface  limits  of  the 
ground  sought  to  be  patented,  whose  rights  accrued 
under  the  act  of  1866,  was  not  called  upon  to  adverse 
the  patent  application.  His  rights  were  preserved  by 
the  act  under  which  patent  proceedings  were  instituted.* 

A  similar  rule  had  been  previously  announced  by  the 
supreme  court  of  Utah.® 

The  supreme  court  of  Arizona  has  expressed  the  opin- 
ion that  the  prior  locator  was  required  to  adverse  in 

1  See,  also,  Hope  M.  Co.  v.  Brown,  7  Mont.  550,  19  Pac.  218. 
•  Eclipse  G.  and  S.  M.  Co.  v.  Springy,  59  Cal.  304. 
>  Black  V.  Butte  S.  M.  Co.,  2  Utah|  65,— Chief  Justice  Sohaeffer 
■en  ting. 
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order  to  protect  his  rights ;  ^  and  the  supreme  court  of 
Colorado  gives  its  sanction  to  this  doctrine  so  far  as 
determining  the  ownership  of  ore  at  spaces  of  intersec- 
tion, should  the  veins  be  cross-veins.* 

Locations  made  prior  to  1872  have,  for  the  most  part, 
either  been  patented,  or,  if  not  abandoned,  been  re- 
adjusted to  conform  to  existing  laws.  The  question  is 
relatively  unimportant. 

2  727.  OroBB-lodes. — ^We  have,  fully  discussed  the 
subject  of  cross-lodes  in  a  preceding  chapter.*  From  a 
consideration  of  the  authorities  there  noted,  it  must  be 
conceded  that  if  any  rights  are  asserted  by  the  junior 
cross-lode  claimant  to  any  ore  in  the  vein  within  the 
vertical  boundaries  of  the  senior  claim,  necessarily  he 
must  adverse.  If  he  is  confessedly  a  junior  locator, 
he  has  no  standing  as  an  adverse  claimant.  If  the 
jimior  cross-lode  locator  is  the  applicant,  the  senior 
locator  must  necessarily  adverse  in  order  to  protect  his 
rights.  Cross-lode  locations  form  no  exception  to  the 
general  rule  that  wherever  there  is  a  surface  conflict 
the  senior  locator  must  adverse  or  lose  his  priorities  and 
all  such  asserted  eights  as  conflict  with  the  patent  appli- 
cant* 

2  728.  Oo-owners. — Where  one  co-owner  applies  for 
a  patent  in  his  own  name  to  the  exclusion  of,  his  coten- 
ants,  there  is  no  doubt  that  the  omitted  associates  may 
institute  adverse  proceedings  in  the  land  office.  The 
application  solely  in  behalf  of  one  may  be  construed  as 
a  denial  of  the  rights  of  the  others,  and  ordinary  pru- 

iWatervale  v.  Leach  (Ariz.),  33  Pac.  418,  420,~rule  practically  fol- 
lowed  in  New  Dundcrberg  v.  Old,  79  Fed.  598. 

« Ijee  t?.  Stahl,  9  CJolo.  208,  11  Pac.  77, 13  Colo.  174,  22  Pac.  436. 

*Ante,  S§  557-560. 

<  Bunker  Hill  and  Sullivan  M.  and  G.  Co.  v.  Empire  State-Idaho  M. 
and  D.  Co.,  109  Fed.  538 ;  Empire  State-Idaho  M.  and  D.  Co.  v.  Bunker 
Hill  and  SulHvan  M.  and  C.  Co.,  114  Fed.  421. 
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dence  would  suggest  that  the  omitted  owners  should 
protect  their  rights  in  the  patent  proceeding.  But  the 
more  formidable  question  presented  is,  Must  the  coten- 
ant  who  is  omitted  from  the  patent  application  adverse 
or  be  debarred  from  asserting  his  equities  after  the 
patent  has  issued  T 

The  earlier  decisions  of  the  department  enunciated 
the  doctrine  that  the  excluded  owners  were  called  upon 
to  adverse,  or  else  they  were  deemed  to  have  waived  their 
rights.^  But  later  rulings  repudiate  this  doctrine,  and 
hold  that  omitted  co-owners  are  not  called  upon  to 
adverse.* 

The  existing  regulations  recognize  the  right  of  such 
owners  to  protest  against  the  issuance  of  a  patent  to  one 
of  several  owners,  and  the  department  usually  devises 
some  method  of  forcing  the  recognition  of  these  equities.* 

If  the  omitted  co-owner  does  adverse  or  intervene  in 
the  patent  proceeding,  the  land  department  will  suspend 
its  functions  to  abide  the  event  of  the  action.* 

The  courts  generally  concede  the  rule  to  be,  that  where 
one  of  several  co-owners  in  a  mining  claim  applies  for  a 
patent  in  his  own  name  the  excluded  cotenants  are  not 
adverse  claimants  within  the  meaning  of  the  law  requir- 
ing the  filing  and  prosecution  of  adverse  claims.  They 
may  assert  their  equities  in  the  patent  title  and  have  the 
patentee  declared  trustee  for  the  benefit  of  such  co- 
owners  as  were  wrongfully  ignored  in  the  patent  pro- 
ceeding.* 

^Mono  M.  Co.  V,  Magnolia  E.  and  W.  Co.,  2  Copp's  L.  O.  68;  In  re 
Peck,  10  Copp'B  L.  O.  119;  In  re  Cunningham,  Id.  206;  Grampian  Lode, 
1  L.  D.  544;  Hussej  Lode,  5  L.  D.  98;  Monitor  Lode,  18  L.  D.  358. 

'  Thomas  v.  EUing,  25  L.  D.  495,  8.  C.  on  review,  26  L.  D.  220;  Coleman 
v.  Homestake  M.  Co.,  SO  L.  D.  364;  Gen.  Min.  Beg.,  par.  53,  Appendix. 

*  Golden  and  Cord  Mining  Claims,  31  L.  D.  178. 

*  Thomas  v.  Elling,  25  L.  D.  495,  8.  C.  on  review,  26  L.  D.  220. 
•Tnmer  v.  Sawyer,  150  U.  8.  578,  14  Sup.  Ct.  Bep.  192;  Lockhart  «. 

Johnson,  181  TJ.  8.  516,  21  8up.  Ct.  Bep.  665;  Mills  «.  Hart,  24  Colo. 
505,  65  Am.  St.  Bep.  241,  52  Pac  680;  Malaby  v.  Bice,  15  Colo.  App.  364^ 
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In  a  preceding  section  *  we  have  commented  npon  the 
subject  of  forfeiture  to  co-owners  under  section  twenty- 
three  hundred  and  twenty-four  of  the  Eevised  Statutes, 
and  have  there  intimated,  following  the  suggestions 
made  by  Judge  Elliott  in  his  concurring  opinion  in 
Tabor  v.  Sullivan,*  that  under  certain  circumstances, 
where  the  claim  is  held  by  one  co-owner  in  open  hostil- 
ity to  the  others,  and  there  is  a  well-recognized  repudia- 
tion of  title  brought  to  the  notice  of  the  excluded 
cotenants,  their  rights  may  Be  lost  by  failure  to  ad- 
verse. 

If  prior  to  the  institution  of  the  patent  proceedings 
there  had  been  such  an  ouster  of  a  cotenant  as  would 
set  the  statute  of  limitations  in  motion,  such  a  notorious 
and  unequivocal  denial  of  a  cotenant 's  rights  brought 
to  his  notice  as  to  impose  upon  such  cotenant  the  neces- 
sity of  protecting  his  interest' — such  conduct  by  the 
co-owner  in  possession  which  in  law  creates  an  adverse 
holding — ^we  think  the  courts  would  compel  the  ousted 
cotenant  to  assert  his  rights  in  the  patent  proceed- 
ings. 

What  acts  are  necessary  to  constitute  such  an  ouster 
and  change  the  possession  of  one  co-owner  into  an 
adverse  holding  against  another,  must  be  determined 
by  the  general  law  of  cotenancy.  It  is  not  within  the 
legitimate  scope  of  this  treatise  to  determine  such  col* 
lateral  questions. 

g  729.  Easements. — Patents  when  issued  are  issued 
subject  to  accrued  water  rights,  or  rights  to  ditches  and 

62  Pac.  228;  McCarthy  v.  Speed,  12  S.  Dak.  7,  80  N.  W.  135;  Van 
Wagenen  v.  Carpenter,  27  Colo.  444,  61  Pac.  698;  Brundy  v.  Majfield, 
15  Mont.  201,  38  Pac.  1067;  Sussenbach  v.  First  National  Bank,  5 
Dak.  477,  41  N.  W.  662;  Doherty  v.  Morris,  11  Colo.  12,  16  Pac.  911; 
Hunt  V.  Patchin,  13  Saw.  304,  309,  35  Fed.  816;  ante,  §  406. 

^Ante,  $  646. 

■  12  Colo.  136,  151,  20  Pac.  437. 

'Freeman  on  Cotenancy,  t  229. 
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reservoirs  used  in  connection  with  such  water  rights  as 
may  have  been  acquired  under,  or  recognized  by,  the 
laws  of  congress.  Such  rights  furnish  no  ground  for  an 
adverse  claim.  They  are  fully  protected  by  the  provis- 
ions of  the  federal  law.^ 

The  parties  are  not  rival  mining  claimants,  and  to 
such  only  the  law  on  the  subject  of  adverse  claims 
applies.^ 

The  same  may  be  said  of  public  highways.  The  right 
of  all  parties  to  use  the  highway  will  be  as  secure  under 
the  law  as  if  title  had  remained  in  the  government.* 

g  730.  Underground  conflicts. — ^An  application  for 
patent  invites  only  such  contests  as  affect  the  surface 
area.  A  possible  union  of  veins  underneath  the  surface 
cannot  be  foreshadowed  at  the  time  the  application  is 
made.  When  such  a  condition  arises,  it  is  adjusted  by 
reference  to  surface  apex  ownership  and  priority  of 
location  not  involving  any  surface  conj3ict.* 

The  rule  is  well  settled  that  conflicting  adverse  rights 
set  up  to  defeat  an  application  for  patent  cannot  be 
recognized  in  the  absence  of  an  alleged  surface  conflict.^ 
Prospective  underground  conflicts  or  questions  involv- 
ing extralateral  rights  are  not  the  subject  of  adverse 
claims.® 

^Be^.  stats.,  §|  2339,  2340;  Bockwell  v.  Graham,  9  Colo.  36. 
*Ante,  §  717. 

'Gopp's  Min.  Dec.  76;  Bev.  Stats.,  §  2477;  on  sabjects  of  easements 
generally,  see  ante,  f  530. 
«  Champion  M.  Go.  v.  Gons.  Wyoming  M.  Go.,  75  GaL  78,  82,  16  Pae. 

513. 

ft  New  York  Hill  Go.  v.  Bocky  Bar  Go.,  6  L.  D.  318;  Smuggler  M.  Co.  v. 
Trueworthy  Lode  Claim,  19  L.  D.  356 ;  Ghollar  Potosi  and  Bullion  M.  Co. 
V.  Julia  G.  and  S.  M.  Co.,  Copp's  Min.  Lands,  93,  Gopp's  Min.  Dee.  101; 
Julia  G.  and  8.  M.  Co.,  Copp's  Min.  Dec.  96;  Saratoga  Lode  i;.  Bulldozer 
Lode,  Sickle's  Min.  Dec.  252;  In  re  Mt.  Joy  Lode,  Copp's  Min.  Dec.  27; 
Eureka  M.  Co.  i;.  Pioneer  Gons.  M.  Co.,  8  Copp's  L.  O.  106;  Woods  v. 
Holden,  26  L.  D.  198. 

•  Beik  V.  Nickerson,  29  L.  D.  662. 
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g  731.    Parties  relocating  after  period  of  pablication. 

— ^It  is  hardly  necessary  to  suggest  that  parties  relocat- 
ing after  the  period  of  publication  have  no  standing  as 
adverse  claimants.  If  pending  the  patent  proceeding 
the  applicant  fails  to  perform  his  annual  labor,  the 
ground  becomes  subject  to  relocation,  but  after  the 
period  of  publication  has  elapsed  such  relocator  cannot 
inject  himself  into  the  patent  proceeding.  His  remedy 
is  in  the  courts.^ 

Necessarily  such  relocation  based  upon  the  original 
applicant's  failure  to  perform  the  necessary  statutory 
work  must  have  been  perfected  prior  to  the  culmination 
of  the  patent  proceeding  and  the  issuance  of  the  certifi- 
cate of  purchase.^ 

The  land  department  may  recognize  a  protest  pre- 
sented to  it  by  a  relocator  whose  asserted  rights  arise 
pending  the  patent  proceedings,  to  the  extent  of  inquir- 
ing as  to  whether  or  no  the  proceeding  has  been  prose- 
cuted with  reasonable  diligence,  and  if  such  be  the  fact 
it  may  dismiss  the  patent  application.'  But  beyond 
this  the  relocator  must  appeal  to  the  courts  for  the 
maintenance  of  his  rights. 


Abticlb  m.    How,  When,  and  Whebb  Adverse  Claim 

Must  be  Assebted. 


§  734.  Advene  claim— How  as- 
serted—Contents of  the 
elaim — Amendments. 

f  735.    Snrvey     of     the     adverse 

claim. 
i  736.    Verification  of  the  claim. 


8  737.    Sufficiency      of      adverse 
claim   to  be  determined 
by  land  department. 

§  738.  When  adverse  claim  must 
be  filed— Time  how  com- 
puted. 


^GilHs  V.  Downey,  85  Fed.  483;  Cain  v.  Addenda  M.  Co.,  29  L.  D.  62; 
Barklage  v.  Bussell,  Id.  401;  Marburg  Lode,  30  L.  D.  202;  Cleveland  v. 
Eureka  No.  1  6.  M.  and  M.  Co.,  31  L.  D.  69. 

*Neilson  v.  Champagne  M.  and  M.  Co.,  119  Ped.  123. 

*AnU,  §  696. 
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8  739.    Where  advene  claim  rnnst 
be  filed. 

f  740.    But  one  advene  claim  need 
be  filed. 

I  741.    Filing    of    advene    claim 


KispendB  the  powen  of 
the  land  department. 

§  742.    Effect  of  failure  to  file  an 
adverse  claim. 


§  734.  Adverse  .  claim— How  asserted — Oontents  of 
the  claim — Amendments. — The  law  requires  that  the  in- 
strument by  which  the  adverse  claim  is  asserted  shall 
show  the  nature,  boundaries,  and  extent  of  such  claim.* 
This  is  supplemented  by  the  following  regulation  of  the 
department.    The  adverse  notice  must  fully  set  forth, — 

**  The  nature  and  extent  of  the  interference  or  con- 
**  flict;  whether  the  adverse  party  claims  as  a  purchaser 
*^  for  valuable  consideration  or  as  a  locator;  if  the 
**  former,  a  certified  copy  of  the  original  location,  the 
**  original  conveyance,  a  duly  certified  copy  thereof,  or 
**  an  abstract  of  title  from  the  office  of  the  proper  re- 

*  *  corder  should  be  furnished ;  or  if  the  transaction  was 

*  *  merely  a  verbal  one,  he  will  narrate  the  circumstances 
**  attending  the  purchase,  the  date  thereof,  and  the 
**  amount  paid,  which  facts  should  be  supported  by 
**  the  affidavit  of  one  or  more  witnesces,  if  any  were 
**  present  at  the  time,  and  if  he  claims  as  a  locator  he 
**  must  file  a  duly  certified  copy  of  the  location  from 
"  the  office  of  the  proper  recorder.' '^ 

The  object  to  be  accomplished,  as  was  said  by  Assis- 
tant Attorney-General  Smith,'  is  to  fairly  advise  the 
applicant  of  the  nature,  boundaries,  and  extent  of  the 
adverse  claim,  so  that  he  may  prepare  himself  to  estab- 
lish, on  the  trial  before  the  courts,  his  own  rights,  and 
defeat  the  adverse  claim.* 

The  instrument  should  show  the  qualification  of  the 
claimant  and  such  facts  from  which,  assuming  them  to 

^Bev.  stats.,  §  2326. 
'Gen.  Min.  Beg.,  par.  81,  Appendix. 
'Sickle's  Min.  Dec  232. 

^McFadden  v.  Mountain  View  M.  and  M.  Go.  (on  review),  27  L.  D. 
868;  Kenney  v.  Van  Bokem,  29  L.  D.  460. 


1321  SUBVBT  OF  THE  ADVERSE  CLAIM.  §  735 

be  true,  the  inference  may  be  clearly  deduced  that  the 
party  asserting  the  adverse  claim  has  the  right  of  pos- 
session to  a  valid  subsisting  mining  claim,  a  portion 
at  least  of  which  conflicts  with  the  tract  embraced 
within  the  pending  application.  The  sujfficiency  of  the 
adverse  claim  as  filed  should  be  tested  by  the  ordinary 
rules  of  pleading,  where  a  general  demurrer  is  inter- 
posed to  a  complaint.^ 

n  such  adverse  claimant  asserts  a  right  to  a  patent, 
he  must  set  forth  in  his  claim  all  the  facts  necessary 
to  establish  such  right.  For  example,  the  expenditure 
of  five  hundred  dollars  in  betterments  or  improvements, 
while  it  is  not  a  prerequisite  to  the  filing  of  an  adverse 
claim,  is  a  condition  precedent  to  the  issuance  of  a 
patent  Therefore,  when  such  adverse  claimant  seeks 
a  patent  as  the  result  of  a  successful  prosecution  of  his 
claim,  he  should  aver  compliance  with  the  law  in  this 
behalf. 

While  the  land  department  may  be  satisfied  with  a 
less  complete  statement  of  the  adverse  claim  tkan  that 
herein  suggested,  the  general  principle  herein  announced 
is  unquestionably  the  correct  one,  and  should  be  fol- 
lowed. 

When  an  adverse  claim  has  once  been  filed,  it  can- 
not be  amended  after  the  period  of  publication  has 
elapsed,  so  as  to  embrace  a  larger  portion  of  the  prem- 
ises applied  for  than  that  described  in  the  original 
adverse  claim  ;^  but  during  the  period  of  publication, 
there  is  no  reason  why  the  adverse  claimant  should  not 
be  permitted  to  correct  inaccuracies  and  errors  in  the 
original  by  filing  an  amended  claim. 

g  736.  Survey  of  the  adverse  claim.  —In  order  that 
the  ** boundaries ' '  and  ** extent*'  of  the  claim  may  be 

^Bobinflon  i;.  Mayger,  9  Copp's  L.  O.  5;  City  Bock  and  Utah  v,  Pitts,  1 
Copp'8  L.  O.  146. 
'Copp'8  Min.  Dee.  156. 
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shown,  the  regulations  of  the  department  *  require  the 
adverse  claimant  to  file  a  plat  showing  his  entire  claim, 
its  relative  situation  or  position  with  the  one  against 
which  he  claims,  and  the  extent  of  the  conflict  This 
plat  must  be  made  by  a  surveyor,  not  necessarily  one 
holding  an  appointment  as  deputy  mineral  surveyor,* 
although  the  land  department  suggests  the  propriety 
of  having  it  made  from  an  actual  survey  by  such  dep- 
uty, who  should  oflScially  certify  to  its  correctness.* 

When  the  adverse  claimant  asserts  an  adverse  right 
to  the  whole  of  the  tract  applied  for  by  the  identical 
metes  and  bouiids  of  the  patent  survey,  such,  for  in- 
stance, as  an  excluded  co-owner,  or  a  purchaser  at  a  tax 
or  execution  sale,  claiming  to  have  succeeded  to  the 
entire  title  of  the  applicant  by  an  instrument  which 
would  not  carry  the  subsequently  acquired  patent  title, 
no  survey  would  be  required.  There  would  be  no  sur- 
face conflict  requiring  delineation. 

So,  also,  where  an  application  for  patent  describes 
the  claim  by  legal  subdivisions,  as  in  ordinary  cases  of 
placers  upon  surveyed  lands,*  the  adverse  claimant,  if 
also  claiming  by  legal  subdivisions,  may  describe  his 
adverse  claim  in  the  same  manner  without  further  sur- 
vey or  plat.* 

In  some  instances,  where  a  survey  of  the  adverse 
claim  is  impossible  by  reason  of  climatic  conditions  or 
the  depth  of  snow  during  the  time  within  which  the 
adverse  right  must  be  asserted,^  or  where  the  patent 

^  Gen.  Min.  Beg.,  par.  82. 

•  Anchor  v,  Howe,  50  Fed.  366;  McFadden  v.  Mountain  View  M.  and  M. 
Co.  (on  review),  27  L.  D.  358;  Kennej  i;.  Van  Bokem,  29  L.  D.  460. 

'  Gen.  Min.  Beg.,  par.  82,  Appendix. 

*Ante,  ii  672,  700. 

'Gen.  Min.  Beg.,  par.  82,  Appendix;  Dieckman  v.  Good  Betnm  M.  Co., 
14Copp'8L.  0.237. 

"Hoffman  v,  Beecher,  12  Mont.  489,  31  Pac.  92;  Philadelphia  M.  Co.  v. 
Finley,  10  Copp's  L.  O.  340;  In  re  Wallace,  1  L.  B.  582. 
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applicant  obstructs  the  adverse  claimaiit  and  prevents 
the  making  of  a  proper  survey,^  the  suggestion  of  an 
actual  survey  contained  in  the  departmental  regulations 
may  be  safely  disregarded,  and  the  adverse  claimant 
may  make  such  showing  as  the  circumstances  of  the 
case  will  permit,  setting  forth  fully  in  his  claim  as  filed 
the  reasons  why  the  rule  is  not  complied  with. 

The  survey  of  the  adverse  claim  is  not  made  under 
the  supervision  of  the  surveyor-general,  nor  is  the  work 
of  the  deputy  mineral  surveyor  platted  in  the  surveyor- 
generaPs  office.  Nevertheless,  the  survey,  if  made, 
should  be  made  and  platted  with  the  same  care,  and 
the  field  notes  should  be  as  full,  as  in  cases  of  patent 
surveys.  Otherwise,  in  case  the  adverse  claimants  pre- 
vail in  their  suit,  and  succeed  in  establishing  their  right 
to  the  conflict  area,  the  land  officers  will  not  be  able  from 
the  data  furnished  to  so  describe  the  conflict  area  as  to 
except  it  from  the  patent  to  the  applicant  The  appli- 
cant would  be  compelled  to  go  into  the  field  and  resur- 
vey  the  conflict.  Ordinarily  he  is  required  by  the 
department  to  do  this;  but  the  necessity  for  this,  it 
seems  to  us,  might  be  obviated  if  the  adverse  claim  is 
properly  surveyed,  platted,  and  described  in  the  first 
instance. 

Whether  or  not  the  successful  adverse  claimant  may 
proceed  to  patent,  after  the  termination  of  judicial  pro- 
ceedings, without  the  publication  and  posting  required 
in  the  case  of  original  applications,  will  be  considered 
in  a  subsequent  section.^ 

g  736.  Veriflcation  of  the  claim. — The  adverse  claim 
may  be  verified  by  the  person  or  persons  making  the 

»/n  re  Jenny  Lind  M.  Co.,  Sickle's  Min..Dec  223,  227.  See,  also,  unre- 
ported eases  cited  in  Clark,  Heltman,  and  Consaul's  Min.  Land  Digest, 
p.  293,  par.  134. 

»Fogt,  S  764. 
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same^^  or  by  the  oath  of  any  duly  authorized  agent  or 
attorney  in  fact  of  the  adverse  claimant  cognizant  of  the 
facts  stated,  such  agent  or  attorney  presenting  proof  of 
his  power  to  act  in  this  behalf.^  The  oath  must  be  taken 
in  the  land  district,'  excepting  where  the  adverse  claim- 
ant is  a  non-resident,  or  is  absent  from  the  limits  of  the 
district  wherein  the  claim  is  situated,  in  which  case  he 
may  make  oath  to  the  adverse  claim  before  the  clerk  of 
any  court  of  record  of  the  United  States,  or  of  the  state 
or  territory  where  the  claimant  may  then  be,  or  before 
any  notary  public  of  such  state  or  territory.* 

Where  the  verification  is  made  by  an  agent  or  attor- 
ney in  fact,  he  must  distinctly  swear  that  he  is  such 
agent  or  attorney,  and  accompany  his  affidavit  by  proof 
thereof.*^ 

This  necessarily  implies  the  production  of  a  written 
instrument  or  certified  copy  thereof,  showing  the  desig- 
nation and  appointment  of  the  agent 

In  cases  of  corporations,  the  verification  may  be  made 
by  any  of  its  officers  selected,  or  an  agent  specially  des- 
ignated for  that  purpose.  The  authority  to  act  for  the 
corporation  must  be  shown,*  and  is  usually  evidenced 
by  a  copy  of  the  resolution  of  the  board  of  directors,  or 
other  governing  body,  duly  certified  by  the  secretary 
under  the  corporate  seal. 

An  adverse  claim  filed  by,  or  on  behalf  of,  a  number 
of  persons  claiming  an  interest  as  cotenantSi  may  be 
verified  by  one  in  behalf  of  alL^ 

^Bev.  stats.,  §  2326. 

>  Act  of  April  26,  1882,  22  Btats.  at  Large,  49. 
'Gen.  Min.  Beg.,  par.  80,  Appendix;  Bev.  Stats.,  §  2335. 
*Act  of  April  26,  1882,  22  Stats,  at  Large,  49;  Cire.  Instraetions,  1 
L.  D.  685. 
*Gen.  Min.  Beg.,  par.  79,  Appendix. 

*  Uawlef  Cons.  M.  Co.  i;.  Memmon  M.  Co.,  Sickle 's  Min.  Dec  235. 

*  Jenny  Lind  M.  Co.  v.  Eureka  M.  Co.,  Sickle's  Min.  Dec  223;  Copp'a 
Min.  Dec  19,  175. 
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In  this  respect  the  rules  annoimced  with  regard  to 
patent  applications*  by  co-owners  apply  with  equal 
force  to  adverse  claims  asserted  by  them. 

g  737.  Safflciency  of  adverse  claim  to  be  determined 
by  land  department. — The  objection  to  the  sufficiency  of 
the  adverse  claim  is  one  that  is  to  be  raised  before  and 
determined  by  the  land  department.^ 

Matters  of  form  are  decided  by  the  department.  The 
merits  are  to  be  tried  by  the  courts.^ 

Ordinarily,  however,  after  suit  has  been  commenced 
in  support  of  the  adverse  claim,  the  land  department  is 
disinclined  to  entertain  an  attack  upon  the  sufficiency 
of  the  claim  as  filed,  relegating  all  the  questions  to  the 
courts.* 

If,  upon  objection  taken  to  the  sufficiency  of  the  ad- 
verse claim,  it  is  rejected  by  the  local  officers,  the 
adverse  claimant  has  a  right  of  appeal. 

If  the  objection  is  not  sustained,  the  applicant  for 
patent  may  prosecute  an  appeal  to  the  commissioner.* 

The  question  as  to  whether  the  time  to  commence  the 
action  runs  pending  such  appeals  has  been  decided 
both  ways  by  the  department.  In  one  case,  upon  an  ap- 
peal  from  a  decision  rejecting  the  adverse  claim,  where 
the  decision  was  reversed  and  the  claim  ordered  filed, 
the  adverse  claimant  was  allowed  thirty  days  after  no- 
tice of  the  decision  on  appeal  within  which  to  commence 

>  AnU,  §  681. 

•Bose  17.  Bichmond  M.  Co.,  17  Nev.  25,  55,  27  Pae.  1105;  a£Snned, 
Biehmond  M.  Co.  v,  Bose,  114  IT.  8.  576,  5  Sup.  Gt.  Bep.  1055 ;  Hoffman  v, 
Beeeher,  12  Mont.  489,  497,  31  Pac.  92;  Quiglej  t;.  Gillett,  101  Cal.  462, 
35  Pac  1040;  Tilden  v.  Intervenor  M.  Co.,  1  L.  D.  572;  War  Eagle  Uin9, 
Copp'B  Min.  Dec  195. 

'  Chambers  v.  Pitts,  3  Copp's  L.  O.  162;  City  Bock  &  Utah  v.  Pitts,  1 
Copp's  L.  O.  146. 

^McMaster's  Appeal,  2  L.  D.  706,  707;  Beed  t;.  Hojt,  1  L.  D.  603; 
Brown  v.  Bond,  11  L.  D.  150,  154. 

•  Overman  v.  Dardanelles  M.  Co.,  Copp  's  Min.  Dec  181. 
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snity  thus  practically  suspending  the  operation  of  the 
statute  pending  the  appeal.^ 

In  a  later  case,  however,  Secretary  Smith  ruled  that 
delay  by  the  adverse  claimant  beyond  the  date  which 
marked  t!he  close  of  the  thirty  days  allowed  him  by 
statute  was  at  his  peril.  The  dismissal  of  his  adverse 
claim  for  any  cause  by  the  local  officers  could  not  excuse 
the  delay.* 

The  practice  on  the  subject  is  involved  in  some  ob- 
scurity. The  department  insists  that  it  has  the  abstract 
right  to  determine  the  sufficiency  of  the  adverse  claim, 
and  the  courts  not  only  concede  this,  but  hold  that  the 
department  has  the  exclusive  privilege.  After  a  suit  has 
been  commenced,  the  department  relegates  this  question 
to  the  courts,  who  hold  that  they  have  no  power  to  deter- 
mine it. 

It  is  not  difficult  to  outline  the  safest  course.  Where 
an  adverse  claim  is  filed,  it  is  incumbent  upon  the  claim- 
ant to  conmaence  his  action  within  the  statutory  period, 
whether  the  sufficiency  of  the  claim  is  assailed  before 
the  department  or  not.  Where  the  suit  has  been  com- 
menced, the  department  should,  as  it  generally  does, 
suspend  further  proceedings;  otherwise  the  patent 
when  issued  may  be  treated  as  void  for  want  of  juris- 
diction,* unless,  as  has  been  suggested,  the  adverse 
claimant  in  the  meanwhile  dismisses  his  suit.* 

g  738.  When  adverse  claim  mast  be  filed — ^Time  how 
computed. — ^AU  adverse  claims  to  be  effectual  for  the 
purposes  contemplated  by  law  must  be  filed  prior  to  the 
expiration  of  the  sixty-day  period  of  publication  of 
the  application  notice.  Notices  of  mineral  applications 
which  are  required  to  be  posted  and  published  contain 

1  Hawkeje  Placer  v.  Gray  Eagle  Placer,  15  L.  D.  45,  47. 
•Scott  V,  Maloney,  22  L.  D,  274. 

•Bichmond  M.  Co.  v.  Rose,  114  U.  8.  576,  5  Sup.  Ct  Bep.  1055. 
«Deno  V.  Qriffin,  20  Nev.  249,  20  Pac  308. 


1327  WHEN  MUST  BE  PILED.  §  738 

in  themselves  no  words  of  citation,  and  do  not  purport 
by  their  own  terms  to  fix  the  time  for  adverse  action. 
Following  the  language  of  the  statute,  such  a  publica- 
tion is  simply  a  notice  that  such  application  has  been 
made,  and  the  statute  constitutes  the  citation  and  fixes 
the  time  for  adverse  action.* 

Therefore,  the  fact  that  the  expiration  of  the  period 
of  publication  is  erroneously  stated  in  a  foot-note  ap- 
pended to  the  published  notice  will  not  excuse  an  ad- 
verse claimant  from  filing  his  adverse  claim  within  the 
period  fixed  by  the  statute.* 

Parties  deposit  adverse  claims  in  the  mails  at  their 
own  risk.  If  they  fail  to  reach  the  register  within  the 
statutory  time,  they  cannot  be  recognized.  The  failure 
of  the  postal  authorities  to  deliver  to  the  register  is  no 
excuse.* 

As  we  have  heretofore  noted,*  when  a  publiaition  is 
ordered  in  a  weekly  newspaper,  nine  consecutive  inser- 
tions are  necessary,  the  first  insertion  being  excluded 
in  estimating  the  sixty  days.**  The  adverse  claim, 
however,  must  be  filed  within  the  sixty  days.  Such  a 
claim  filed  on  the  sixty-second  day  has  been  held  to  be 
too  late.® 

The  department  at  one  time  held  that  a  filing  on  or 
before  the  sixty-third  day  was  within  the  time.^ 

^Draper  v.  Wells,  25  L.  D.  550;  Davidson  v,  Eliza  G.  M.  Co.,  28  L.  D. 
550. 

'Draper  v.  Wells,  25  L.  D.  550.  See,  also,  Bonesell  v.  McT^'ider,  18 
Jm  D.  286;  Davidson  v.  Eliza  G.  M.  Co.,  28  L.  D.  550. 

■Gross  V.  Hughes,  29  L.  D.  467,  470. 

^Anie,  $  690. 

A  Gen.  Min.  Reg.,  par.  45,  Appendix. 

•Hunt  v:  Eureka  Gulch  M.  Co.,  14  Colo.  451,  24  Pac.  550;  Miner  v. 
Mariott,  2  L.  D.  709;  Ground  Hog  Lode  v.  Parole  and  Morning  Star 
Ijodes,  8  L.  D.  430;  Nettie  Lode  v.  Texas  Lode,  14  L.  D.  180;  Ledger 
Liode,  16  L.  D.  101;  Bonesell  v.  McNider,  13  L.  D.  286;  Great  Western 
I>>de,  5  L.  D.  510. 

7 Acting  Com'rs'  Letter,  2  Copp's  L.  O.  164;  Miner  v.  Mariott,  supra. 
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This  requirement  as  to  time  is  mandatory  and  juris- 
dictional.* 

It  is  a  short  statute  of  limitations,  and  .there  is  no 
authority,  either  judicial  or  executive,  to  extend  or 
abridge  the  period ;  *  nor  is  it  subject  to  extension  by 
act  of  the  parties.  It  is'  wholly  beyond  their  control.' 

The  fact  that  the  publication  of  the  notice  is  pro- 
longed beyond  the  period  prescribed  by  the  statute  will 
not  extend  the  time  to  file  the  adverse  claim.* 

In  computing  the  sixty-day  period,  the  date  of  the 
first  publication  is  excluded.* 

If  the  sixtieth  day  falls  upon  Sunday,  or  upon  a  day 
set  apart  by  the  laws  of  the  state  as  a  legal  holiday,  the 
adverse  claimant  would  have  all  the  next  business  day 
within  which  to  file  his  claim.* 

As  noted  in  a  preceding  section,^  there  are  three 
complementary  and  concurrent  methods  of  giving  no- 
tice to  adverse  claimants,— viz.,  posting  on  tiie  ground, 
posting  in  the  register's  office,  and  publication  in  the 
newspaper.  As  we  have  heretofore  outiined  in  the 
patent  proceeding,®  the  posting  on  the  ground  precedes 
the  filing  of  the  patent  application.  Posting  in  the  reg- 
ister *s  office  usually  either  precedes  or  is  contemporane- 
ous with  the  first  publication,  but  this  is  not  always  the 

^Tiernan  t;.  Salt  Lake  M.  Co.,  1  Gopp's  L.  O.  25;  Equator  M.  and  8. 
Co.,  2  Gopp's  L.  O.  114. 

s  Tilden  v.  Intervenor  M.  Co.,  1  L.  D.  572 ;  Gross  v.  Hughes,  29  L.  D. 
467. 

'Hunt  V.  Eureka  Gulch  M.  Go.,  14  Golo.  451,  24  Pac  550;  In  re  Hag- 
land,  1  L.  D.  591;  Morrison  v.  Lincoln  M.  Go.,  6  Copp's  L.  0. 105,  Sickle's 
Min.  Dec.  208;  In  re  Independence  Lode,  9  L.  D.  571. 

4  Draper  v.  Wells,  25  L.  D.  550. 

*Oen.  Min.  Beg.,  par  45,  Appendix;  Waterhouse  v.  Scott,  13  L.  D.  718; 
Miner  v.  Mariott,  2  L.  D.  709;  Bonesell  v.  McNider,  18  L.  D.  286. 

*  Waterhouse  v,  Scott,  13  L.  D.  718;  Ground  Hog  Lode  v.  Parole  and 
Morning  Star  Lodes,  8  L.  D.  430. 

^  Ante,  i  691. 

•  Ante,  If  677-695. 
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case.  Where  there  is  a  failure  to  post  the  notice,  either 
on  the  ground  or  in  the  local  land  oflBce,  the  period  of 
publication  does  not  commence  to  run  until  such  posting 
is  effected. 

The  rule  is  thus  stated  by  Acting  Secretary  Mul- 
drow : — 

"  When  notice  is  required  to  be  given  by  different 
forms  and  modes,  to  cover  the  same  continuous  period 
of  time,  notice  by  either  of  the  different  modes  will 
not  run  against  an  adverse  claimant  until  notice  has 
been  given  by  each  and  every  mode  and  form  re- 
quired. An  adverse  claimant  does  not  take  notice  by 
publication  until  notice  is  posted  in  the  local  ofiBce, 
as  required  by  law,  although  publication  may  have 
commenced  prior  to  the  filing  of  notice  in  the  local 
office.  The  sixty  days  within  which  adverse  claims 
may  be  filed  will  be  computed  from  the  time  when 
notice  has  been  given  by  all  the  modes  required.  * '  ^ 

If,  after  posting  in  the  land  office,  and  during  the 
period  of  publication,  the  land  office  should  be  closed, 
the  period  during  which  it  remains  closed  is  permitted 
by  the  department  to  be  deducted  in  computing  the 
I>eriod  of  publication.  The  time  would  again  commence 
to  run  upon  reopening  the  office,  or,  in  case  the  office  is 
removed  to  another  locality,  upon  posting  in  the  new 
office  when  opened  for  the  transaction  of  business.^ 

When,  during  the  vacancy  in  the  office  of  register,  a 
notice  is  published  under  the  direction  of  the  receiver 
acting  as  register  under  instructions  from  the  land 
department,  it  has  been  held  that  as  the  receiver  is  a 
de  facto  officer,  the  publication  will  be  held  valid,  al- 
though the  instructions  of  the  department  were  not 
authorized  by  law.* 

When,  by  reason  of  substantial  defects  in  either  post- 

*  Great  Western  Lode  Claims  5  L.  D.  510. 
» Tilden  v.  Intervenor  M.  Co.,  1  L.  D.  572. 
'  Jeffords  i;.  Hine  (Ariz.),  11  Pac.  352. 
Ldndley  on  M.— 84 
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ing  or  publishing  the  notice,  a  new  notice  is  required 
to  be  given,  adverse  claimants  will  have  sixty  days 
from  the  first  publication  of  the  new  notice  in  which  to 
file  their  adverse  claims.^ 

The  time  when  an  adverse  right  ori^nates,  is  a  mat- 
ter of  no  moment ;  ^  provided,  of  course,  that  it  arises 
prior  to  the  termination  of  the  i)eriod  of  publication. 

An  adverse  claim  filed  after  the  period  of  publication 
may  be  treated  by  the  department  as  a  protest,  the 
merits  of  which  are  to  be  determined  exclusively  by  the 
land  department,  without  reference  to  the  courts;'  or 
it  may  be  wholly  ignored  by  the  department,  and  the 
adverse  claimant  be  relegated  to  the  courts  for  the  ad- 
judication of  his  lights  without  necessarily  impeding 
the  orderly  progress  of  the  patent  proceeding. 

g  739.  Where  advene  claim  must  be  filed.  — ^An  ad- 
verse mining  claim  must  be  filed  with  the  register  and 
receiver  of  the  land  o£Bce  where  the  application  for 
patent  was  filed,  or  with  the  register  and  receiver  of  the 
land  office  in  which  the  land  is  situated  at  the  time  of 
filing  the  adverse  claim.* 

The  general  circular  issued  by  the  land  department 
which,  among  other  things,  outlines  the  duties  of  the 
local  land  officers,  contains  the  following  provisions: — 

**  They  [the  register  and  receiver]  will  be  in  attend- 
**  ance  at  their  offices,  keeping  the  same  open  for  the 
'  *  transaction  of  business  from  nine  a.  m.  tiU  four  p.  m. 

**  Applications  to  make  entry  cannot  be  received  by 
"  the  register  or  receiver  out  of  office  hours,  nor  else- 
**  where  than  at  their  offices.*'  • 

11%  re  Ameriean  Flag  Lode,  6  L.  D.  320;  Wheeler  v.  Smith,  S3  L.  D. 

<  Orens  i;.  Stephens,  2  Lu  D.  699. 

'Nettie  Lode  r.  Texas  Lode,  14  L.  D.  180;  Bodie  Tann^  v.  Bechtd 
Cons.  M.  Co.,  1  L.  D.  584;  MeGanahan  v.  New  Idna  M.  Co^  3  L.  D.  422; 
Opie  V.  Auburn  Q.  M.  and  M.  Co.,  29  U  D.  230. 

«  Gen.  Min.  Beg.,  par.  78,  Appendix. 

*  Gen.  Circular,  Jnlj  II,  1899,  p.  3& 
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Commenting  on  this,  the  secretary  of  the  interior  has 
said : — 

* '  While  there  is  no  statute  forbidding  their  so  acting, 
there  is  no  statute  so  authorizing  them  to  act.  The 
regulations  for  their  conduct  not  in  contravention  of 
statute  have  all  the  force  of  law.  If  it  is  optional 
with  local  officers  to  receive  or  decline  applications, 
there  is  given  opportunity  for  them  to  exercise  favor- 
itism and  partiality,  which  might  lead  to  grave  mis- 
chiefs, the  injury  of  many,  and  give  occasion  for 
grave  scandals  against  the  integrity  of  the  land  de- 
partment 

**  The  regulation  is  therefore  wholesome,  salutary, 
and  a  necessary  rule  not  to  be  departed  from. '  *  ^ 

By  analogy,  adverse  claims  should  be  delivered  to 
the  local  officers  at  their  office,  and  during  office  hours, 
although  the  department  has  heretofore  held  that  a 
delivery  to  either  of  the  land  officers  outside  of  business 
hours  and  on  a  Sunday,  and  at  a  place  other  than  the 
land  office  itself,  was  sufficient  when  the  officers  received 
it  and  it  was  acted  upon.^ 

Such  officers  are  not  expected  to  transact  business 
out  of  office  hours,  nor  on  Sundays,  and  a  tender  to  them 
of  an  adverse  claim  and  their  refusal  to  accept  under 
such  circumstances  would  not  be  considered  equivalent 
to  a  filing. 

The  adverse  claimant  must  pay  the  fees  of  the  land 
officers  for  filing  the  claim  (five  dollars  for  each  officer), 
if  such  fees  are  demanded.  Until  such  fees  are  paid  or 
tendered,  the    instrument    will  not  be  considered  as 

filed.* 

Upon  the  acceptance  of  an  adverse  claim  by  the  local 
officers  they  become  chargeable  with  the  fees  required 

1  little  V.  Bradbury  (not  reported). 

sSayer  i;.  Hoosac  Cons.  G.  and  S.  M.  Co.;  6  Copp'B  L.  O.  73;  In  re 
Jenny  Lind  M.  Co.,  Sickle's  Min.  Dec  224;  Giroux  v.  Scheurman,  23 
L.D.  546. 

«Omaha  O.  M.  Co.,  3  Copp's  L.  O.  36. 
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■ 

by  law  tx)  be  paid,  but  the  time  of  actual  payment  thereof 
to  said  officers  is  not  necessarily  material  as  affect- 
ing the  question  of  the  validity  of  the  filing  of  said 
claim.^ 

g  740.  But  one  adverse  claim  need  be  filed.  — A  party, 
after  applying  for  a  patent,  cannot,  after  a  contest  is 
raised  and  while  it  is  pending,  make  a  second  applica- 
tion, and  thus  compel  the  adverse  claimant  to  protest 
in  the  latter  proceeding.  Having  done  all  that  the  law 
required  of  him  to  do,  the  adverse  claimant  is  entitled  to 
have  the  questions  at  issue  determined  in  the  first  pro- 
ceeding. If,  in  disregard  of  this  right,  the  department 
entertains  a  second  application,  and,  in  the  absence  of 
the  assertion  of  an  adverse  claim,  issues  a  patent,  such 
instrument  will  be  void  for  want  of  jurisdiction.* 

g  741.  Filing  of  adverse  claim  Buspenda  the  powers 
of  the  land  department. — ^When  an  adverse  claim  is  filed 
within  the  time  required  by  law,  all  proceedings  upon 
the  application  in  the  land  office,  except  in  reference  to 
the  publication  and  proof  of  notice,  are  stayed  until 
the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim 
waived.' 

Proceedings  taken  by  the  department  prior  to  such 
determination  or  waiver  are  void  for  want  of  jurisdic- 
tion.* What  constitutes  such  a  waiver  as  will  remove 
the  suspension  and  permit  the  applicant  to  proceed  to 
patent  will  be  discussed  in  a  succeeding  section.*^ 

» Blake  v.  ToU,  29  L.  D.  413. 

■Rose  V.  Bichmond  M.  Co.,  17  Nev.  25,  67,  27  Pac  1105;  Richmond 
M.  Co.  V.  Rose,  114  U.  S.  576,  5  Sup.  Ct.  Rep.  1055. 

•Rev.  Stats.,  f  2326;  Gwillim  v,  Donnellan,  115  U.  8.  45,  49,  5  Sop. 
Ct.  Rep.  1110;  Richmond  M.  Co.  v.  Rose,  114  U.  S.  576,  5  Sup.  Ct.  Rep. 
3055. 

*Id. 

»Po«/,  {  766. 
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Where  two  claims  are  embraced  within  one  applica- 
tion, and  there  is  no  pending  contest,  protest,  or  adverse 
proceedings  of  any  kind  against  one  of  the  claims, 
patent  may  issue  therefor  on  due  showing  of  compliance 
with  the  law,  without  waiting  for  the  termination  of 
pending  litigation  against  the  other  claim.^ 

The  pendency  of  proceedings  in  the  nature  of  an  ad- 
verse suit  instituted  for  land  excluded  by  the  application 
for  patent  does  not  warrant  a  stay  of  action  under  a 
subsequent  application  filed  by  the  adverse  claimant 
for  the  excluded  portion.* 

g  742.  Effect  of  failure  to  file  an  adverse  claim.  .^It 
is  so  well  established  as  to  be  axiomatic  that  a  failure 
to  file  an  adverse  claim  within  the  time  fixed  by  law 
operates  as  a  waiver  of  all  rights  which  were  the  proper 
subject  of  such  a  claim.* 

The  issue  of  a  patent  to  the  applicant  is  equivalent 

^  Kohnyo  and  Fortuna  Lodes,  28  L.  D.  451,  562. 

■Burnside  v.  O'Connor,  29  L.  D.  301.  See,  also,  Little  Annie  No.  5 
Lode  Claim,  30  L.  D.  488;  In  re  Burton,  29  L.  D.  235. 

9  Richmond  M.  Co.  v.  Bose,  114  U.  S.  576,  585,  5  Sup.  Ct.  Bep.  1055; 
Dahl  V.  Baunheim,  132  U.  S.  260,  10  Sup.  Gt.  Bep.  74;  Eureka  Case, 
4  Saw.  302,  Fed.  Cas.  No.  4548;  Marshall  S.  M.  Co.  t;.  Kirtley,  12  Colo. 
410,  21  Pac.  492;  Baunheim  i;.  Dahl,  6  Mont.  167,  9  Pac.  892;  Lee  v. 
Stahl,  9  Colo.  208,  11  Pac.  77,  13  Colo.  174,  22  Pac.  436;  Hamilton  v. 
Southern  Nev.  G.  and  S.  M.  Co.,  13  Saw.  113,  33  Fed.  562;  Champion  M. 
Co.  V.  Cons.  Wyoming  M.  Co.,  75  Cal.  78,  82,  16  Pac.  513;  Hunt  v.  Eureka 
Golch  M.  Co.,  14  Colo.  451,  24  Pac.  550;  Wight  v.  Dubois,  21  Fed.  693; 
Seymour  v.  Fisher,  16  Colo.  188,  27  Pac.  240;  Kannaugh  v.  Quartette  M. 
Co.,  16  Colo.  341,  27  Pac.  245;  Girard  v.  Carson,  22  Colo.  345,  44  Pac. 
508;  Nesbitt  v,  De  Lamar's  Nevada  G.  M.  Co.,  24  Nev.  273,  77  Am.  St. 
Bep.  807,  53  Pac.  178;  Golden  Beward  M.  Co.  v.  Buxton  M.  Co.,  79  Fed. 
868;  Erwin  v,  Perigo,  93  Fed.  608;  Warren  MiDsite  v.  Copper  Prince  M. 
Co.,  1  L.  D.  555;  Bodie  Tunnel  v.  Bechtel  Cons.  M.  Co.,  1  L.  D.  584; 
In  re  Gold  Blossom,  2  L.  D.  767;  Branagan  v.  Dulaney,  Id,  744;  Man- 
hattan M.  Co.  V.  San  Juan  M.  Co.,  Id.  698;  Wight  v.  Tabor,  Id.  738; 
Southwestern  M.  Co.  v.  Gettysburg  Lode,  4  L.  D.  271;  Whitman  v.  Hal- 
tenhoff,  19  L.  D.  245;  Gowdy  v.  Kismet  G.  M.  Co.,  22  L.  D.  624;  Ameri- 
can Cons.  M.  and  M.  Co.  v.  De  Witt,  26  L.  D.  580;  Mutual  M.  and  M. 
Co.  i;.  Currency  M.  Co.,  27  L.  D.  191;  Stranger  Lode,  28  L.  D.  321. 
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to  a  determination  by  the  United  States  in  an  adversary 
proceeding,  to  which  the  owner  of  the  adverse  right  is 
in  contemplation  of  law  a  party,  that  the  applicant's  and 
patentee 's  rights  were  superior,  and  those  which  might 
have  been  asserted  by  the  holder  of  the  adverse  title 
were  valueless.^ 

In  other  words,  all  matters  which  might  have  been 
tried  under  the  adverse  proceedings  are  treated  as  ad- 
judicated in  favor  of  the  applicants,  and  all  contro- 
versies touching  the  same  are  to  be  held  as  fully  settled 
and  disposed  of,  as  though  judgment  had  been  regularly 
rendered  in  their  f avor.^ 

Where  there  is  any  surface  conflict  whatever,  and 
there  is  a  failure  to  adverse,  after  the  patent  has  been 
issued  to  the  applicant,  the  question  of  priority  of  title 
is  conclusively  determined  in  favor  of  the  patentee.' 

A  failure  to  assert  adverse  rights,  however,  will  not 
estop  an  adverse  claimant  from  protesting  and  bringing 
to  the  notice  of  the  department  such  facts  as  tend  to 
show  noncompliance  by  the  applicant  with  the  require- 
ments of  the  law.* 

**  Adverse  claims'*  referred  to  in  the  statute  mean, 
of  course,  only  such  as  might  have  been  made  known 
at  the  local  office  during  the  period  of  publication.^ 

'  Gwillim  V.  Donnellan,  115  IT.  8.  45,  51,  5  Sap.  Ct.  Bep.  1110. 

>  Snowflake  Lode,  4  L.  D.  30;  Petit  v,  Buffalo  G.  and  S.  M.  Co.,  9  L.  D. 
563. 

'  Banker  Hill  and  Sullivan  M.  and  C.  Co.  v.  Empire  State-Idaho  M.  and 
D.  Co.,  109  Fed.  538;  Empire  SUte-Idaho  M.  and  D.  Co.  «.  Bunker  Hill 
and  Sullivan  M.  and  C.  Co.,  114  Fed.  420. 

« Nevada  Lode,  16  L.  D.  532;  Waterloo  M.  Co.  v.  Doe,  17  L.  D.  111. 
See  American  Cons.  M.  and  M.  Co.  v,  De  Witt,  26  L.  D.  580;  Mutual 
M.  and  M.  Co.  17.  Currency  M.  Co.,  27  L.  D.  191;  Cape  May  M.  and  L. 
Co.  V.  Wallace,  Id.  676. 

•In  re  WoUenberg,  29  L.  D.  302;  Cain  t;.  Addenda  M.  Co.,  Id.  62; 
Barklage  v.  Russell^  Id.  401;  Cleveland  t7.  Eureka  No.  1  G.  M.  and  M. 
Co.,  31  L.  D.  69. 
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I  74fi.  Introductory— "What  courts 
are  courts  of  competent 
jurisdiction* 


§  747.    The  federal  courts. 
§  748.   The  state  courts. 


2  746.  Introdnctory — ^What  courts  are  courts  of  com- 
petent jurisdiction. — Section  twenty-three  hundred  and 
twenty-six  of  the  Revised  Statutes  provides  as  fol- 
lows : — 

* '  It  shall  be  the  duty  of  the  adverse  claimant,  within 
**  thirty  days  after  filing  his  claim,  to  commence  pro- 
**  ceedings  in  a  court  of  competent  jurisdiction,  to 
*  *  determine  the  question  of  the  right  of  possession,  and 
**  prosecute  the  same  with  reasonable  diligence  to  final 
'  *  judgment ;  and  a  failure  to  do  so  shall  be  a  waiver  of 
"  his  adverse  claim.  .  .  .*' 

This  was  supplemented  by  the  act  of  congress  of 
March  3,  1881,^  which  provided  that, — 

*  *  If,  in  any  action  brought  pursuant  to  section  twen- 
**  ty-three  hundred  and  twenty-six  of  the  Revised  Stat- 

*  21  stats,  at  Large^  505. 
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*^  uiesj  title  to  the  ground  in  controversy  shall  not  be 
**  established  by  either  party,  the  jury  shall  so  find, 
''  and  judgment  shall  be  entered  according  to  the  ver- 
* '  diet.  In  such  case,  costs  shall  not  be  allowed  to  either 
^'  party,  and  the  claimant  shall  not  proceed  in  the  land 
*  ^  office  or  be  entitled  to  a  patent  for  the  ground  in  con- 
**  troversy  until  he  shall  have  perfected  his  title." 

We  have  already  observed  that  upon  the  filing  of  the 
adverse  claim  the  powers  of  the  land  department,  except 
for  certain  limited  purposes,  are  suspended  until  such 
time  as  the  merits  of  the  claim  are  litigated  and  deter- 
mined in  the  courts,  or  the  adverse  claim  is  waived.^ 

The  law  does  not  specifically  designate  the  particular 
court  whose  jurisdiction  is  to  be  invoked.  It  simply 
requires  that  the  adverse  claimant  commence  proceed- 
ings within  a  specified  period  in  a  court  of  competent 
jurisdiction. 

It  is  not  difficult  to  arrive  at  the  manifest  intention 
of  congress  in  enacting  these  laws.  In  the  early  period 
of  mining  in  the  west  the  possessory  title  to  mineral 
lands  of  the  public  domain  was  governed  by  the  local 
rules  and  customs  of  the  vicinage,  which,  while  possess- 
ing the  same  general  characteristics,  varied  in  some 
respects  in  different  localities.  In  later  periods  per- 
missive state  legislation  superseded,  to  a  great  degree, 
the  primitive  system,  the  local  regulation,  however, 
still  performing  some  function.  These  two  elements, 
although  somewhat  incongruous,  when  not  in  conflict 
with  the  federal  law  became  a  part  of  it  to  such  an 
extent  that  the  congressional  law  could  not  be  fully 
administered  without  giving  them  due  consideration. 
The  local  courts  of  general  jurisdiction  first  recognized 
the  local  customs,  determined  their  force  and  validity, 
and  their  decisions  ripened  into  rules  of  property » 
which  the  government,  as  the  paramount  proprietor, 

Unte,  i  742.  •AnU,  I  44. 
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acquiesced  in,  first,  by  passive  non-interference,  and 
then  by  judicial  and  legislative  recognition.^ 

When  congress  passed  the  lode  law  of  1866,  which 
was  but  a  crystallization  of  the  local  rules,  it  embodied 
in  it  a  provision  of  the  same  general  import,  with  refer- 
ence to  adverse  claims,  as  that  now  embodied  in  section 
twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes.  Under  the  act  of  1866  adverse  claims  were 
to  be  adjudicated  by  courts  of  competent  jurisdiction.* 
In  giving  legislative  recognition  and  sanction  to  this 
system  of  local  regulation,  congress  undoubtedly  in- 
tended that  the  tribunals  which  had,  since  the  discovery 
of  gold  in  California,  determined  the  conflicting  rights 
of  miners  upon  the  public  mineral  lands  by  reference 
to  these  local  rules,  should  continue  to  perform  that 
office.  In  other  words,  it  was  practically  a  part  of  the 
system  which  the  government  recognized. 

The  government,  in  effect,  said  to  the  miners:  *'We 
recognize  your  righj  to  explore  the  public  mineral 
lands,  and  in  acquiring  possessory  rights  we  permit 
you  to  be  governed  by  such  rules  as  you  may  volun- 
tarily adopt,  provided  they  are  not  in  conflict  with  the 
congressional  law,  and  are  recognized  and  enforced 
by  tiie  decisions  of  your  local  courts.  If  controversies 
arise,  settle  them  in  these  courts,  and  when  an  adjudi- 
cation is  had  before  them,  we  will  recognize  it  as 
establishing  the  right  of  the  successful  party  to  pur- 
chase the  land." 
No  critical  inspection  of  the  law  from  a  constitutional 
standpoint  was  thought  of. 

In  recent  years,  however,  some  questions  have  arisen 
to  perplex  the  courts.  Questions  of  pleading  and  prac- 
tice, the  exact  relationship  between  the  courts  and  the 
land  department  in  administering  the  mining  laws,  as 

^Ante,  if  45,  56.  'Act  of  Julj  26,  1866,  §  6.    See  Appendix. 
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well  as  questions  of  jurisdiction,  wliich,  while  lost  sight 
of  or  practically  ignored  in  the  early  periods,  ultimately 
forced  themselves  upon  the  attention  of  the  courts. 

The  primary  object  to  be  accomplished  through  the 
medium  of  the  adverse  suit  is  the  determination  of  the 
right  of  possession  to  a  given  tract  of  public  mineral 
land,  the  fee  of  which  resides  in  the  general  govern- 
ment. The  ultimate  purpose  of  the  action  is  to  deter- 
mine which  of  the  contending  parties,  if  either  of  them, 
is  entitled  to  a  United  States  patent,  the  judgment 
entered  in  the  adverse  suit  being  accepted  by  the  land 
department  as  a  final  determination  of  the  *' right  of 
**  possession. ' '  As  the  estate  in  an  unpatented  mining 
claim  is  treated  and  dealt  with  for  all  practical  purposes 
as  an  estate  in  fee,^  ordinarily  any  court  which  may  take 
jurisdiction  of  the  trial  of  actions  involving  title  to  land 
would  be  a  court  of  **  competent  jurisdiction '*  for  the 
purpose  of  determining  adverse  claims  to  a  mining  loca- 
tion. Congress  having  failed  to  designate  the  particu- 
lar  court  or  courts  which  would  have  jurisdiction,  left 
the  matter  to  be  determined  by  the  ordinary  rules  in 
respect  to  the  jurisdiction  of  the  state  and  federal 
courts.* 

For  example :  If  the  requisite  diversity  of  citizenship 
of  the  parties  and  the  jurisdictional  value  exists,  the 
federal  courts  would  be  competent  to  determine  the 
issues.  If  the  parties  were  all  residents  of  the  same 
state,  and  no  **  federal  question ''  was  necessarily  in- 
volved, the  state  court  empowered  under  the  state  con- 
stitution and  laws  to  try  actions  relating  to  real  proper- 
ty would  be  the  proper,  and  in  fact  the  only  tribunal 
in  which  to  institute  and  prosecute  the  adverse  suit 

It  was  at  one  time  urged  that  the  federal  courts 
should  take  jurisdiction  in  all  adverse  cases  where  it 

^Jnie,  |[i39. 

'  Bhoflhone  M.  Go.  v.  Butter,  20  Sup.  Ct.  Bep.  726,  177  U.  B.  505. 
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was  invoked,  regardless  of  the  citizenship  of  the  parties 
(the  jurisdictional  value  being  present)  for  the  follow- 
ing reasons : — 

(1)  The  adverse  suit  is  one  step  in  the  administration 
of  the  laws  of  the  United  States  in  respect  to  mineral 
lands,  and  therefore  it  must  be  presumed  that  congress 
intended  that  such  step  should  rightfully  be  taken  in 
one  of  the  courts  of  the  United  States  ; 

(2)  The  action  arises  out  of  an  act  of  congress,  is 
required  to  be  brought  within  a  specified  time,  and  a 
penalty  is  imposed  for  a  failure  to  so  bring  it; 

(3)  Congress  has  no  power  to  confer  jurisdiction 
upon  state  courts.  They  derive  their  authority  from  the 
organic  and  statutory  law  of  the  state  and  their  pro- 
cedure, form  of  judgment  and  its  operative  force  is 
referable  solely  to  state  laws.  They  cannot  be  charged 
by  congress  with  auxiliary  functions  in  aid  of  the  ad- 
ministration of  the  public  land  system. 

In  other  words,  it  was  contended  that  the  federal 
and  state  courts  were,  with  reference  to  the  forum  in 
which  this  class  of  cases  is  to  be  litigated,  courts  of 
concurrent  jurisdiction ;  the  adverse  claimant  may  seek 
either  tribunal;  if  he  select  a  state  court,  the  patent 
applicant  may  remove  to  the  federal  court,  or  may 
waive  his  right  of  removal  and  proceed  to  trial  in  the 
state  court;  if  the  latter  course  is  adopted,  he  will  be 
barred  from  suing  out  a  writ  of  error  from  the  su- 
preme court  of  the  United  States  to  the  highest  court 
of  the  state  unless  a  federal  question — i.  e.  a  ques- 
tion of  controverted  federal  statutory  construction — 

4 

api)ears  upon  the  face  of  the  record  and  is  urged  at  the 
trial. 

For  many  years  this  contention  received  the  sanction 
and  approval  of  the  federal  courts  in  the  mining  re- 
gions, which  courts  took  jurisdiction  of  adverse  cases 
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regardless  of  the  diversity  of  citizenship  or  **  federal 
*  *  question. ' '  * 

But  the  supreme  court  of  the  United  States  has  over- 
ruled this  contention,  and  it  is  now  well  settled  that 
section  twenty-three  hundred  and  twenty-six  of  the 
Eevised  Statutes,  providing  for  the  determination  of 
adverse  claims  to  mining  locations  arising  out  of  the 
patent  proceedings  ^*by  a  court  of  competent  jurisdic- 
**  tion,"  does  not  relate  to  any  particular  court,  state 
or  federal,  but  it  was  the  intention  of  congress  in  this 
legislation  to  leave  open  to  suitors  all  courts  competent 
to  determine  the  question  of  the  right  of  possession.* 

A  suit  brought  in  support  of  an  adverse  claim  is  not 
a  suit  arising  under  the  laws  of  the  United  States  in 
such  a  sense  as  to  confer  jurisdiction  on  a  federal  court 
regardless  of  the  citizenship  of  the  parties.  Although 
suits  of  this  character  may  sometimes  so  present  ques- 
tions arising  under  the  constitution  or  laws  of  the 
United  States  that  a  federal  court  will  have  jurisdiction, 
yet  the  mere  fact  that  a  suit  is  an  adverse  suit  author- 
ized by  the  statutes  of  congress  is  not  of  itself  suflScient 
to  vest  jurisdiction  in  the  federal  courts.' 

Although  such  actions  are  necessarily  brought  under 
the  authority  of  a  federal  statute  the  questions  involved 
may  be  only  of  general  or  local  law.* 

This  class  of  actions  therefore  is  to  be  dealt  with 
in  the  same  manner  as  other  actions  involving  the  title 

^  Frank  G.  and  S.  M.  Go.  v,  Larimer,  8  Fed.  724;  Burke  v.  Bunker  Hill 
and  Sullivan  M.  Co.,  46  Fed.  644;  Strasburger  v.  Beecher,  44  Fed.  213; 
Wise  V.  Nixon,  76  Fed.  3;  Butter  v,  Shoshone  M.  Co.,  75  Fed.  37;  Sho- 
shone M.  Co.  t;.  Butter,  87  Fed.  801;  McFadden  v.  Mountain  View  M. 
Co.,  97  Fed.  670;  Linksweiler  v.  Schneider,  95  Fed.  203;  California  Oil 
and  Gas  Co.  v.  Miller,  96  Fed.  12;  Nevada  Sierra  Oil  Co.  v.  Miller,  97 
Fed.  681. 

*  Blackburn  v.  Portland  G.  M.  Co.,  175  U.  S.  571,  20  Sup.  Ct  Bep.  222. 
•Shoshone  M.  Co.  v.  Butter,  177  U.  S.  505,  20  Sup.  Ct.  Bep.  726;  De 

Lamar's  Nevada  G.  M.  Co.  v.  Nesbitt,  177  U.  S.  523,  20  Sup.  Ct.  Bep. 
715;  Beals  r.  Cone  (Jan.  26,  1903),  23  Sup.  Ct.  Bep.  275. 

*  Beals  V.  Cone,  supra. 
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or  right  of  possession  to  real  property  generally.  The 
forum  to  be  invoked  will  depend  upon  the  general  prin- 
ciples of  law  defining  the  jurisdiction  of  the  federal 
courts,  and  the  respective  state  courts.  It  is  not  in- 
cumbent upon  us  to  critically  define  these  principles. 
A  brief  reference  to  them  will  perhaps  be  justifiedL 

2  747.  The  federal  courts. — As  the  jurisdiction  of 
the  federal  courts  in  suits  brought  to  determine  adverse 
claims  to  mining  locations  arising  out  of  the  patent 
proceedings  is  said  to  be  confined  to  cases  where  either 
(a)  there  is  a  diversity  of  citizenship,  or  (6)  where 
there  is  involved  a  controverted  construction  of  the 
federal  statutes,  we  must  necessarily  resort  to  treatises 
on  the  organization  and  jurisdiction  of  the  federal 
courts  and  there  seek  the  rules  prescribing  the  condi- 
tions precedent  to  the  maintenance  of  the  action  in  such 
courts, — that  is,  what  constitutes  diversity  of  citizen- 
ship and  under  what  circumstances  may  a  federal  ques- 
tion be  said  to  exist.  The  first  of  these  questions 
presents  no  serious  diflSculty.  The  second  is  extremely 
intricate  and  diflScult  The  supreme  court  of  the  United 
States  in  the  exercise  of  an  extreme  judicial  caution  has 
expressed  the  view  that  suits  of  this  character  may 
sometimes  so  present  questions  arising  under  the  con- 
stitution or  laws  of  the  United  States  that  the  federal 
courts  will  have  jurisdiction.^  But  no  case  of  this  kind 
has  ever  been  brought  to  our  attention.  A  careful  analy- 
sis of  the  adjudicated  cases  on  the  subject  of  ^*  federal 
**  question**  leads  us  to  the  conclusion  that  it  is  practi- 
cally impossible  to  frame  a  complaint  at  law  or  a  bill 
in  equity  in  a  federal  court  in  an  action  arising  out  of  an 
adverse  claim  which  will  give  that  court  jurisdiction, 
all  the  parties  being  residents  of  the  same  state. 

^Shoshone  M.  Co.  v.  Butter,  177  U.  8.  505,  20  Sup.  Ct.  Rep.   726; 
Blackburn  «.  Portland  G.  M.  Co.,  175  U.  S.  571,  20  Sup.  Ct.  Bep.  222. 
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The  questions  to  be  determined  in  such  cases  are 
largely,  if  not  exclusively,  questions  of  fact  There  is 
no  controverted  question  of  statutory  construction.  If 
there  might  be,  it  would  not  and  could  not  appear  upon 
the  face  of  the  bill,  and  it  must  so  appear,  or  the  court 
is  without  jurisdiction.* 

In  framing  the  complaint  or  bill,  the  complainant  is 
not  permitted  to  anticipate  the  defense  and  prophetical- 
ly plead  what  he  understands  his  adversary  will  con- 
tend.^ Nor  will  apt  allegations  in  an  answer  pleading 
circumstances  and  conditions  from  which  such  a  contro- 
veited  construction  of  the  federal  statute  might  appear, 
give  the  court  jurisdiction.' 

Such  being  the  case,  considering  the  obvious  environ- 
ment of  every  adverse  suit,  which  is  necessarily  limited 
to  conflicting  surface  areas,^  how  is  it  possible  to  state 
such  a  "federal  question"  as  would  confer  jurisdiction 
on  the  federal  courts  1  The  suggestion  that  it  may  some- 
times be  possible  to  so  state  such  a  question,  is,  in  our 
experience,  an  ignis  fatuus.  We  are  quite  safe  in  saying 
that  the  federal  courts  will  only  have  jurisdiction  in 
adverse  cases  where  there  exists  diversity  of  citizenship 
coupled  with  jurisdictional  value.  In  all  other  cases,^ 
suitors  are  compelled  to  invoke  the  aid  of  the  state 
courts.  If  during  the  trial  a  federal  question  arises, 
and  is  properly  asserted,  a  writ  of  error  may  ultimately 
be  available  in  the  supreme  court  of  the  United  States, 

^Tennessee  v.  Union  and  Planters'  Bank,  152  U.  S.  454,  14  Sup.  Ct. 
Bep.  654;  Chappell  v.  Waterworth,  155  U.  S.  102,  15  Sup.  Ct.  Bep.  34; 
Postal  Telegraph  Cable  Co.  t;.  Alabama,  155  U.  S.  482,  15  Sup.  Ct.  Bep. 
192;  East  Lake  Land  Co.  v.  Brown,  155  U.  S.  488,  15  Sup.  Ct.  Bep.  357; 
Texas  Pac.  By.  v.  Cody,  166  U.  8.  606,  17  Sup.  Ct.  Bep.  703;  Walker  t?. 
Collins,  167  U.  8.  57,  17  Sup.  Ct.  Bep.  738. 

3  Florida  Central  and  Peninsular  Bailroad  Co.  v.  Bell,  176  U.  S.  321, 
20  Sup.  Ct.  Bep.  399. 

^AnU,  1730. 
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but  we  can  hardly  conceive  such  a  case,  unless  it  in- 
volves something  more  than  the  mere  construction  of 
the  mining  laws  of  the  United  States — e.  g.  a  state  stat- 
ute compelling  performance  of  conditions  connected 
with  the  location  of  mining  claims  which  is  repugnant 
to  the  federal  laws.  We  will  deal  with  the  subject  of 
pleadings  in  the  federal  courts  in  a  subsequent  section. 

g  748.  The  state  courts. — Ever  since  the  first  mining 
law  of  congress  was  passed,  the  state  courts  have  been 
hearing  and  determining  adverse  cases,  and  assisting 
the  land  department  in  the  administration  of  the  mining 
laws.  There  never  has  been  any  question  but  what  the 
ordinary  state  tribunals  had  jurisdiction  to  try  actions 
involving  the  right  of  possession  to  mining  claims,  but 
whence  this  jurisdiction  arises  in  cases  connected  with 
the  patent  proceedings  has  been  the  subject  of  discus- 
sion in  controversies  involving  the  nature  of  the  plead- 
ing required  and  the  character  of  the  action. 

It  may  be  accepted  as  the  established  doctrine  that  the 
act  of  congress  under  consideration  does  not  confer 
any  additional  jurisdiction  upon  the  state  courts.  The 
action  to  determine  an  adverse  claim  to  unpatented 
mining  claims  is  an  action  concerning  real  property. 
Such  a  mining  claim  is  real  estate,^  and  the  jurisdiction 
to  try  controversies  arising  out  of  conflicting  claims 
to  real  estate  is  vested  in  the  state  courts  by  virtue  of 
the  state  constitution.^ 

The  views  of  the  several  state  courts  as  to  the  char- 
acter of  the  action,  and  the  nature  of  the  pleadings  in 
support  of  it  will  be  discussed  in  subsequent  sections.^ 

>  Ante,  §  539. 

■  420  M.  and  M.  Co.  v.  Bullion  M.  Co.,  9  Nev.  240-248;  Golden  Fleece  M. 
Co.  17.  Gable  Gons.  M.  Go.,  12  Nev.  312,  321;  Iba  v.  Central  Association, 
5  Wyo.  355,  42  Pac.  20;  Altoona  Q.  M.  Go.  v.  Integral  etc.  M.  Co.,  114 
CaL  100,  45  Pac.  1047;  Quigley  v.  Gillett,  101  GaL  462,  36  Pac.  1040. 

•F09t,  H754,  755. 
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Abticle  n.  Chabacteb  of  the  Action — Pleadings 
AND  Pbactice — Functions  op  the  Land  Depart- 
ment Pending  the  Action. 


8  754.  Character  of  the  action— 
At  law  or  in  equity- 
Pleadings. 

1 756.    General  rules  of  pleading. 

1 756.  Time  within  which  action 
must  be  commenced. 


§  757.  Action  when  deemed  com- 
menced. 

S  758.   Parties  to  the  action. 

§  759.  Functions  of  the  land  de- 
partment, pending  the 
action. 


2  754.  Character  of  the  action — At  law  or  in  equity 
— Pleadings. — The  supreme  court  of  the  United  States 
characterizes  the  action  as  one  brought  under  a  special 
statute  of  the  United  States  in  support  of  an  adverse 
claim.^ 

The  proceedings  in  the  case  are  commenced  in  the 
land  office  by  the  assertion  of  the  defendant's  claim 
to  have  a  patent  issued  to  him  for  th6  land  in  contro- 
versy. The  next  step  is  the  filing  of  an  adverse  claim 
by  the  plaintiff  in  that  office,  and  the  suit  is  but  a  contin> 
nation  of  these  proceedings.* 

The  proceedings  are  said  to  be  purely  statutory,  and 
have  their  inception  not  in  the  court  in  which  the  suits 
were  commenced,  but  in  the  land  office.' 

The  object  of  the  action  is  not,  strictly  speaking,  to 
determine  the  title  to  real  estate,  because  the  fee  resides 
in  the  government  The  true  question  for  discussion  is 
which  of  the  contending  parties  has  complied  with  the 
requirements  of  the  law  and  is  prior  in  time.^ 

^Bennett  v.  Harkrader,  158  U.  8.  441,  447, 15  Sup.  Ct  Sep.  683;  Perego 
V.  Dodge,  163  U.  S.  160,  16  Sup.  Ct.  Rep.  971. 

'  Wolverton  v.  Niehola,  119  U.  S.  485,  488,  7  Sup.  Gt  Sep.  289. 

•Doe  V.  Waterloo  M.  Co.,  43  Fed.  219;  CaUfomia  OU  and  Gaa  Co.  •• 
Miller,  96  Fed.  13. 

«Funk  V.  Sterrett,  59  CaL  613,  615;  Deenej  v.  Mineral  Creek  M.  Co. 
(New  Mex.),  67  Pac  724. 
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*  *  It  is  not  enough  that  one  party  should  show  a  better 
^  or  superior  title  as  against  the  other  claimants,  but 

*  one  party  must  show  clearly  as  against  the  govem- 

*  naen^  the  right,  to  a  patent  for  the  disputed  ground 

*  or  some  part  thereof  before  either  claimant  can  pre- 

*  vail  in  the  action."  * 

If  both  fail  to  establish  such  right,  neither  can  re- 
cover; so  that  each  must  rely  upon  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  adversary.* 

As  to  whether  the  action  is  to  be  characterized  as  one 
at  law  or  one  in  equity  will  depend  on  the  circumstances 
and  on  the  law  of  the  forum  whose  jurisdiction  is  in- 
voked. ^ 

The  form  of  the  action  and  the  mode  of  procedure  in 
the  state  courts  are  regulated  by  the  same  rules  and 
controlled  by  the  same  statutes  that  apply  to  ordinary 
actions.^ 

Any  action  which  is  appropriate  in  form  according 
to  the  law  of  the  particular  state  or  territory  may  be 
employed.* 

In  many  of  the  states  actions  in  the  nature  of  suits  to 
quiet  title  may  be  maintained  equally  by  those  out  of 
possession  as  well  as  by  those  in  possession.  Where 
this  class  of  actions  is  brought  under  such  a  statute  by 
a  party  out  of  possession  it  is  practically  a  substitute 
for  an  action  of  ejectment,  and  is  to  be  treated  as  an 
action  at  law,  and  either  party  may  demand  a  jury 
trial.* 

^Bosenthal  v.  Ives,  2  Idaho,  244,  12  Pae.  904;  Jackson  v.  Roby,  109 
TJ.  S.  440,  3  Sup.  Ct.  Bep.  301 ;  Lee  Doon  v.  Tesh,  68  Cal.  43,  6  Pae.  97, 
8  Pae  621;  McGinnis  i;.  Egbert,  8  Colo.  41,  5  Pae.  652;  Schultz  t;. 
Allyn  (Ariz.),  48  Pae.  960. 

'  Murray  Hill  M.  and  M.  Ck).  v.  Havener,  24  Utah,  73,  66  Pae.  762. 

*  Mnny  v,  Polglase,  23  Mont.  401,  49  Pae.  439. 

'Deeney  v.  Mineral  Creek  M.  Co.  (New  Mez.),  67  Pae.  724. 

•Donahue  t;.  Meiater,  88  Cal.  121,  22  Am.  St.  Rep.  ^83,  25  Pae.  1096; 

Newman  v.  Dnane,  89  Cal.  597^  27  Pae.  66;  Landregan  v.  Peppin,  94 

CaL  466,  21  Pae.  774. 
Llndley  on  M.- 
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In  Arizona  it  has  been  held  that  the  adverse  action  is 
purely  a  statutory  remedy,  and  not  a  ** common  law*' 
action.  Therefore,  the  parties  are  not  entitled  to  a 
jury.^ 

If  the  plaintiff  is  in  possession,  and  institutes  the  suit 
in  the  form  of  an  action  to  quiet  title,  it  is  essentially 
an  action  in  equity,  and  parties  are  not  entitled  to  a 
jiiry.2 

In  the  federal  courts  if  the  defendant  is  in  possession 
equity  will  not  take  cognizance  of  the  action,  for  eject- 
ment affords  a  plain,  adequate,  and  complete  remedy  at 
law.  And  unless  it  is  alleged  either  that  plaintiff  is  in 
possession,  or  that  neither  party  has  possession,  the 
bill  is  demurrable  on  that  ground.* 

The  fact  that  state  statutes  allow  actions  to  quiet  title 
regardless  of  who  is  in  possession  is  of  no  avail  in  the 
federal  courts.*    ' 

As  was  said  by  the  supreme  court  of  the  United 
States : — 

'*  The  determinatiop  of  the  right  of  possession  as 

*  between  the  parties  is  referred  to  a  court  of  competent 
'  jurisdiction  in  aid  of  the  land  office ;  but  the  form  of 

*  the  action  is  not  provided  for  by  the  statute,  and 

*  apparently  an  action  at  law  or  a  suit  in  equity  will 

*  lie,  as  either  might  appropriately  be  under  the  partic- 

*  ular  circumstances,  an  action  to  recover  possession 

*  when  plaintiff  is  out  of  possession,  and  a  suit  to  quiet 

*  title  when  he  is  in  possession."* 

The  same  tribunal  has  also  said: — 

* '  The  suit  is  brought  for  special  relief,  and  the  judg- 

I  Providence  G.  M.  Co.  v.  Burke  (Ariz.),  57  Pac.  641. 

■Angus  v.  Craven,  132  Cal.  6^1,  64  Pac.  1091. 

'Bailroad  Co.  .«.  Goodrich,  57  Fed.  879;  Frost  v.  Spitley,  121  U.  a 
552,  7  Sup  Ct.  Bep.  1129;  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup. 
Ct.  Rep.  276;  Davidson  v.  Calkins,  92  Fed.  230;  Morrison  v.  Marker, 
93  Fed.  692;  Cal.  Oil  and  Gas  Co.  v.  Miller,  96  Fed.  12,  25. 

*Jd, 

*  Perego  v.  Dodge,  163  U.  S.  160,  165,  16  Sup.  Ct.  Eep.  971. 
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**  ment  entered  is  such  as  a  court  exercising  jurisdiction 
'  *  in  equity  alone  could  render. ' '  ^ 

Yet  a  bill  on  the  equity  side  of  the  United  States  cir- 
cuit court  to  quiet  the  title  which  showed  that  the  plain- 
tiff was  out  of  possession  would  upon  its  face  disclose 
that  the  court  had  no  jurisdiction.^ 

If  in  possession,  the  claimant  of  an  adverse  claim  in 
the  patent  proceeding  may  proceed  on  the  chancery  side 
of  the  court.® 

The  term  ''proceedings,*'  which  are  required  by  sec- 
tion twenty-three  hundred  and  twenty-six  of  the  Re- 
vised Statutes  to  be  commenced  within  thirty  days,  was 
no  doubt  used  to  enable  a  party  to  institute  such  pro- 
ceedings under  the  different  forms  of  action  allowed 
by  the  state  and  federal  courts.* 

The  attitude  of  the  several  states  and  territories  upon 
the  character  of  the  action  may  be  gleaned  from  a  re- 
view of  their  decisions  upon  questions  of  pleadings  and 
practice,  illustrating  the  difference  between  rules  ap- 
plied to  ordinary  actions  and  those  which  are 
confessedly  brought  under  the  provisions  of  section 
twenty-three  hundred  and  ,  twenty-six.  To  asoertain 
the  views  of  each  state,  or  such  of  them  as  have  dealt 
with  the  questions  of  the  relationship  of  the  state  courts 

» Hammer  v.  Garfield  M.  and  M.  Co.,  130  U.  8.  291,  296,  9  Sup.  Ct. 
Rep.  548;  Rutter  v.  Shoshone  M.  Co.,  75  Fed.  37;  S.  C.  on  appeal,  87 
Fed.  801 ;  Doe  v.  Waterloo  M.  Co.,  43  Fed.  219,  221. 

•Davidson  v.  Calkins,  92  Fed.  230;  Johnson  v.  Murray,  104  Fed.  594; 
Durgan  v.  Bedding,  103  Fed.  914;  McGuire  v.  Pensacola  City  Co.,  105 
Fed.  G77,  and  cases  cited. 

'Gillis  V.  Downey,  85  Fed.  483. 

«420  M.  and  M.  Co.  v.  Bullion  M.  Co.,  3  Saw.  634,  Fed.  Cas.  No.  4989; 
Chambers  i?.  Harrington,  111  U.  8.  350,  4  Sup.  Ct.  Rep.  428;  Mattingly 
«.  Lewisobn,  8  Mont.  259,  19  Pac.  310;  Cronin  v.  Bear  Creek  M.  Co., 
32  Pac.  (Idaho),  204;  Golden  Fleece  G.  and  8.  M.  Co.  v.  Cable  Cons. 
M.  Co.,  12  Nev.  312;  Mars  v.  Oro  Fino  M.  Co.,  7  8.  Dak.  605,  tj5 
N.  W.  19. 
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as  tribunals  auxiliary  to  the  land  department  in  the 
patent  proceedings,  we  may  epitomize  the  decisions, 
dealing  with  each  state  separately. 

Arizona. — 

In  ordinary  actions  general  allegations  are  sufficient. 
In  actions  upon  adverse  claims  all  facts  should  be 
alleged.^ 

The  action  is  in  the  nature  of  a  suit  to  quiet  title 
under  paragraph  thirty-one  hundred  and  thirty-two  of 
the  Revised  Statutes  of  Arizona,  as  amended  March  17, 
1891.2 

The  remedy  is  purely  statutory,  and  parties  are  not 
entitled  to  a  jury.* 

California. — 

In  ordinary  actions  concerning  real  estate,  a  general 
allegation  of  ownership  is  all  that  is  required.^ 

Mining  claims  are  real  estate,  and  the  rule  applies  to 
actions  concerning  them.^ 

For  example :  In  an  action  for  trespass  upon  a  min- 
ing claim,  the  plaintiff  need  not  allege  citizenship;* 
nor  is  it  required  in  an  action  to  erect  a  trust  as  to  such 
a  claim.'' 

But  in  actions  which  appear  upon  the  face  of  the 
pleadings  to  be  prosecuted  for  the  purpose  of  determin- 

*8chultz  V.  Allyn  (Ariz.),  48  Pac.  960. 

*  Jordan  v.  Duke  (Ariz.),  53  Pac.  197;  Jordan  v.  Schuerman  (Ariz.), 
Id,  579. 

•Providence  G.  M.  Co  v.  Burke  (Ariz.),  57  Pac.  641. 

^Souter  17.  Maguire,  78  Cal.  543,  21  Pac.  183;  Rough  v.  Simmons,  65 
Cal.  227,  3  Pac.  804;  Castro  v.  Barry,  79  Cal.  443,  21  Pac.  946. 

•Harris  v.  Kellogg,  117  Cal.  484,  49  Pac.  708;  Adams  v.  (^wford, 
116  Cal.  495,  48  Pac.  488;  Contreras  t;.  Merck,  131  Cal.  211,  63  Pac 
336. 

•Lee  Boon  t;.  Tesh,  68  Cal.  44,  6  Pac.  97,  8  Pac.  621;  Thompson  v. 
Spray,  72  Cal.  628,  14  Pac.  182;  Harris  v.  Kellogg,  117  CaL  484,  49  Pac 
708;  Adams  v.  Crawford,  116  Cal.  495,  48  Pac.  488;  Contreras  v.  Merck, 
131  Cal.  211,  63  Pac.  336. 

*  Moritz  V.  Lavelle,  77  Cal.  10,  11  Am.  St.  Bep.  229,  18  Pac  803. 


1349  CHARACTER  OP  THE  ACTION.  §  754 

ing  the  adverse  claim  under  section  twenty-three 
hundred  and  twenty-six  of  the  Revised  Statutes,  it 
has  been  held  that  the  qualification  of  the  applicant 
to  receive  the  patent — i.  e.  his  citizenship — must  be 
averred.^ 

In  the  case  of  Anthony  v.  Jillson,*  the  supreme  court, 
patent  to  certain  placer  mining  ground,  held  that  in  this 
patent  to  certain  placer  mining  ground  held  that  in  this 
class  of  actions  each  of  the  parties  litigant  must  state 
in  his  pleadings  all  the  facts  upon  which  he  relies  as 
showing  his  right  to  become  a  purchaser,  and  the  steps 
he  has  taken  to  avail  himself  of  and  secure  his  right  to 
the  patent. 

In  the  later  case  of  Altoona  Q.  M.  Co.  v.  Integral  Q. 
M.  Co.,^  an  action  was  brought  to  determine  an  adverse 
claim,  the  pleading  setting  forth  the  filing  of  a  patent 
application  by  defendant  in  the  local  land  office  and  the 
proceedings  had  thereon  and  the  filing  of  an  adverse 
claim  therein  by  the  plaintiff.  The  suit  was  manifestly 
instituted  in  support  of  the  adverse  claim,  asserted  in 
the  land  office,  but  the  appellate  court  styles  the  action 
as  one  to  quiet  title,  specifically  announcing  that  it 
was  not  an  action  brought  under  section  twenty-three 
hundred  and  twenty-six  of  the  Revised  Statutes.  We 
apprehend  that  the  court  intended  to  convey  the  idea 
that  as  the  state  courts  had  no  concern  with  the  proceed- 
ings in  the  land  office,  the  allegations  concerning  them 
were  mere  surplusage,  irrelevant,  and  redundant  mat- 
ter, and  that  it  was  compelled  to  consider  the  action  as 
an  ordinary  one  to  quiet  title,  to  be  tried  and  decided 
by  the  ordinary  rules  governing  this  class  of  cases. 
The  court  ruled  that  citizenship  need  not  be  averred. 
As  to  the  form  of  the  judgment,  it  was  further  held 

1  Lee  Doon  v.  Tesh,  68  Cal.  43,  6  Pac.  97,  8  Pac.  621. 
«83  Cal.  296,  34  Pac.  419. 
•114  Cal.  100,  45  Pac.  1047. 
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that  the  state  courts  were  not  concerned  with  the  ques- 
tion as  to  whether  the  judgment  could  be  made  available 
in  the  land  ofiSce  or  not. 

If  we  correctly  interpret  this  decision,  it  is  manifest 
that  all  that  is  required  in  this  state  in  actions  insti- 
tuted by  an  adverse  claimant  in  support  of  his  adverse 
claim  filed  in  the  land  office  is,  to  file  his  complaint 
alleging  his  ownership  and  right  of  possession,  making 
no  reference  whatever  to  the  antecedent  proceedings  in 
the  land  office.  The  defendant  and  patent  applicant 
may  answer  simply  by  a  general  denial  of  the  plaintiff 's 
title.  As  to  the  form  of  judgment,  the  court  in  the  Al- 
toona  case  intimates  that  the  trial  judge  is  at  liberty 
to  order  a  special  verdict,  if  that  was  desired  by  the 
parties,  because  it  would  be  more  serviceable  in  the  con- 
test; but  this  is  a  matter  of  discretion,  and  cannot  be 
demanded  as  a  right  The  uniform  practice  for  years 
in  this  state,  however,  has  been  to  set  forth  in  the  plead- 
ings the  pendency  of  the  patent  proceedings. 

Colorado. — 

In  ordinary  actions  the  general  averment  of  owner- 
ship is  sufficient,*  and  the  defendant  may  prove  title  by 
valid  prior  location  under  a  general  denial  of  plaintiff's 
ownership.* 

Actions  of  the  character  required  by  section  twenty- 
three  hundred  and  twenty-six  of  the  Revised  Statutes 
are  purely  statutory,®  and  the  proceedings  must  be  con- 
ducted in  accordance  with  the  statute  which  authorizes 
them.* 

>McFeter8  v.  Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388,  24  Pac.  1076; 
Jackson  v.  Dines,  13  Colo.  90,  21  Pac.  918;  Keeler  v.  Trueman,  15  Colo. 
143,  25  Pac  311. 

*  See  Adams  v.  Crawford,  116  Cal.  495,  48  Pac.  488. 

■Keeler  v.  Trueman,  15  Colo..  143,  25  Pac.  311. 

^McGinnis  v.  Egbert,  8  Colo.  41,  5  Pac.  652;  Manning  v.  Strehlow,  11 
Colo.  451,  18  Pac  625. 
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As  the  proceedings  in  the  land  office  form  the  basis 
of  the  action,  they  should  be  alleged.* 

The  decisions  of  the  courts  in  this  state  fully  recognize 
that  the  action,  while  being  essentially  an  action  to 
quiet  title,  is  based  upon  the  laws  of  congress.  The 
proceedings  in  the  land  office  are  set  forth  in  the  plead- 
ings, showing  the  filing  of  the  patent  application,  the 
commencement  of  the  period  of  publication,  and  the 
filing  of  the  adverse  claim  within  that  period.  The 
qualification  of  contending  parties  to  receive  a  patent 
must  also  be  shown.* 

It  seems  to  be  generally  assumed  that  the  courts  may 
take  cognizance  of  the  action,  as  one  required  to  be 
brought  in  the  state  tribunals,  and  the  practice  is 
molded  so  as  to  fulfill  the  manifest  objects  contemplated 
by  the  federal  law. 

Idaho. — 

In  ordinary  actions  citizenship  is  not  required  to  be 
alleged,®  but  such  allegation  must  appear  in  the  com- 
plaint in  the  proceeding  instituted  upon  the  adverse 
claim  filed  in  the  land  office.^ 

As  to  pleadings  in  actions  brought  pursuant  to  sec- 
tion twenty-three  hundred  and  twenty-six  of  the  Re- 
vised Statutes,  the  supreme  court,  in  Burke  v. 
McDonald,*^  approved  the  rule  laid  down  by  the  su- 
preme court  of  California  in  Anthony  v.  Jillson,®  and 
the  Montana  case  of  Mattingly  v.  Lewisohn.^ 

Montana. — 

It  was  at  one  time  held  in  this  state  that  in  all  actions 

>  Marshall  etc.  M.  Co.  v.  Kirtlegr,  12  Colo.  410,  416,  21  Pac.  492. 
•Michael  t;.  Mills,  22  Colo.  439,  45  Pac.  429;  Jackson  v.  Dines,  13 
Colo.  90,  21  Pac.  918;  Keeler  v.  Trueman,  15  Colo.  145,  25  Pac.  311. 
» Buckley  v.  Fox  (Idaho),  67  Pac.  659. 
«  Bosenthal  v.  Ives,  2  Idaho,  244,  12  Pac.  904. 
»  2  Idaho,  646,  33  Pac.  49. 
•  83  Gal.  296,  23  Pac.  419. 
'  8  Mont.  259,  19  Pac  310. 
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concerning  mining  claims  it  was  necessary  to  allege 
discovery,  location,  marking  of  boundaries,  citizenship, 
and  such  other  facts  from  which  the  court  might  deduce 
the  right  of  plaintiff  to  maintain  the  action ;  ^  but  re- 
cently the  doctrine  as  to  ordinary  actions  has  been 
materially  modified,  and  the  rule  announced  that,  unless 
the  action  be  one  in  support  of  the  adverse  claim  filed 
in  the  patent  proceeding,  general  allegations  of  owner- 
ship are  sufficient* 

The  action  upon  the  adverse  claim  is  characterized 
as  a  statutory  one,  intended  to  be  brought  under  section 
twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes.  This  appears,  necessarily,  from  the  allega- 
tion concerning  the  filing  of  the  patent  application  and 
its  pendency  in  the  land  office;  otherwise  these  allega- 
tions are  without  force  or  meaning. 

A  complaint  based  upon  such  an  adverse  claim  would 
be  insufficient  without  such  allegations. 

**  We  are  confirmed  in  this  view,'*  said  the  supreme 
court,  *'for  the  additional  reason  that  a  contrary  prac- 
**  tice  to  the  one  here  laid  down  would  or  might  lead 

*  ^  to  a  conflict  of  action  between  the  officers  of  the  land 
"  department  and  the  courts  in  suits  of  this  character. 
'^  The  law  makes  it  the  duty  of  the  agents  of  the  land 

*  *  department  to  stay  proceedings  on  an  application  for 
* '  a  mineral  patent  only  when  an  adverse  claim  is  filed 
^*  within  sixly  days  of  the  publication  of  notice  of  appli- 
*^  cation  for  patent;  and  when  this  is  not  done,  the 
*'  agents  of  the  department  would  doubtless  consider 
* '  it  their  duty  to  issue  the  patent  to  the  applicant. ' '  • 

Nevada. — 

According  to  the  decisions  in  Nevada,  the  acts  of 
congress  do  not  attempt  to  confer  any  jurisdiction  not 

^  Dueie  v,  Pord,  8  Mont.  233,  241,  19  Pac.  414. 

'  McKay  i;.  McDougal,  19  Mont.  488,  48  Pac.  988. 

'Mattingly  i;.  Lewisohn,  8  Mont.  259,  19  Pac  311;  doctrine  approTed: 
McKay  i>,  McDougal,  19  Mont.  488,  48  Pac.  988;  Murray  v.  Polglase,  23 
Mont.  401,  59  Pac  439;  Mont  Code  Civ.  Proc,  1895,  %  1322. 
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already  possessed  by  the  state  courts,  nor  to  prescribe  a 
diflFerent  form  of  action.  If  the  parties  protesting  are 
in  possession  of  the  ground  in  dispute,  they  can  bring 
their  action  to  quiet  title;  or  if  they  have  been  ousted 
from  the  possession,  they  can  bring  their  action  of 
ejectment ;  and  in  either  action '  ^  the  right  of  possession ' ' 
to  such  claim  can  be  finally  settled  and  determined. 
When  an  action  is  brought,  whatever  may  be  its  charac- 
ter, it  must  be  tried  by  the  same  rules,  governed  by  the 
same  principles,  and  controlled  by  the  same  statutes 
that  apply  to  such  actions  in  our  state  courts,  irrespec- 
tive of  the  acts  of  congress.^ 

The  action  is  a  continuance  of  the  proceeding  insti- 
tuted in  the  land  oflSce.^ 

As  to  this  state,  it  may  be  noted  that  in  February, 
1873,  the  legislature  passed  the  following  act: — 

**  In  all  actions  brought  to  determine  the  right  of 
"  possession  to  a  mining  claim  or  metalliferous  vein 
*'  or  lode,  where  an  application  has  been  made  to  the 
**  proper  officers  of  the  government  of  the  United 
**  States  by  either  of  the  parties  to  such  action  for  a 
**  patent  for  said  mining  claim,  vein  or  lode,  it  shall 
**  only  be  necessary  to  confer  jurisdiction  on  the  court 
**  to  try  said  action  and  render  a  proper  judgment 
* '  therein,  that  it  appear  that  an  application  for  a  patent 
**  for  such  mining  claim,  vein  or  lode,  has  been  made, 
**  and  that  the  parties  to  said  action  are  claiming  such 
**  mining  claim,  vein  or  lode,  or  some  part  thereof,  or 
*  *  tiie  right  of  possession  thereof. ' '  • 

New  Mexico. — 

An  ordinary  declaration  in  ejectment  is  sufficient 
under  sections  twenty-two  hundred  and  ninety  and 
twenty-two  hundred  and  ninety-one  of  the  compiled 

*420  M.  Co.  V.  Bullion  M.  Co.,  9  Nev.  240,  248;  Golden  Fleece  M.  Co. 
V.  Cable  Cona.  M.  Co.,  12  Nev.  312,  321. 

•Nesbitt  V,  De  Lamar's  Nevada  G.  M.  Co.,  24  Nev.  273,  77  Am.  St. 
Bep.  807,  53  Pac.  178. 

*  Comp.  Laws  of  Nevada,  §  1674. 
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laws  of  New  Mexico  (1897)  to  present  all  questions 
involved  between  an  applicant  for  patent  for  a  mining 
claim  and  an  adverse  claimant  This  statute  provides 
that  an  action  of  ejectment  may  be  brought  in  support 
of  an  adverse  claim  in  all  cases,  whether  plaintiff  is  in 
or  out  of  possession,  and  provides  for  the  rendition  of  a 
special  verdict  by  the  jury  to  define  the  rights  of  the 
parties  in  the  premises.^ 

South  Dakota. — 

In  this  state  the  inclination  of  the  judiciary  is  mani- 
festly to  mold  its  practice  to  conform  to  the  require- 
ments of  the  federal  law  as  to  the  commencement  and 
prosecution  of  the  action.* 

In  ordinary  actions  allegation  of  citizenship  is  not 
essential.' 

Wyoming. — 

**  Enforcing  the  provisions  of  the  act  of  congress, 
**  they  are  adopted  for  tiie  time  being  by  our  courts 

*  *  with  the  same  force,  and  no  more,  as  if  they  were  part 

*  *  and  parcel  of  our  own  statute. ' '  * 

Gen&ral  allegations  that  petitioner  is  in  the  actual 
possession  of  the  described  premises  and  that  defendant 
claims  an  estate  or  interest  therein  adverse  to  him  are 
sufficient' 

g  756.  General  rules  of  pleading. — ^While  it  may  not 
be  possible  for  us  to  formulate  a  rule  of  pleading  in 
actions  of  the  character  under  consideration  which  will 
be  acceptable  to  all  the  courts  of  all  the  states,  we  may, 

iDeeney  t;.  Mineral  Creek  M.  Co.  (New  Mex.),  67  Pac  724. 
•Mare  M.  Co.  v,  Oro  Fino  M.  Co.,  7  S.  D.  605,  65  N.  W.  19. 
» McCarthy  v.  Speed,  11  S.  D.  362,  77  N.  W.  590. 
<Iba  V.  Central  Aean.  of  Wyoming,  5  Wyo.  355,  42  Pac.  20. 
•Durrell  v.  Abbott,  6  Wyo.  265,  44  Pac  647;  Gillis  v.  Downey,  85  Fed. 
483. 
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we  think,  approximate  it  In  making  the  attempt,  *'we 
* '  must  keep  the  main  purpose  of  the  action  in  view. ' '  ^ 

While  the  doctrine  of  the  supreme  court  of  California 
announced  in  the  case  of  Altoona  Q.  M.  Co.  v.  Integral 
Q.  M.  Co.,*  heretofore  referred  to,  may  be  technically 
correct,  the  state  courts  have  unquestioned  jurisdiction 
to  determine  the  principal  issues  which  are  necessarily 
framed  in  such  an  action.  While  congress  may  not 
dictate  to  the  state  courts  upon  questions  of  pleading 
and  practice,  or  insist  that  their  judgment  shall  be  in 
one  form  or  another,  these  courts  having  jurisdiction 
ought,  by  such  judgments,  to  aflford  to  the  parties  liti- 
gant the  utmost  measure  of  relief  consistent  with  the 
issues,  enabling  them  to  obtain  an  adjudication  in  such 
form  as  will  secure  to  them  all  possible  benefits. 

While  the  action  in  the  main  may  in  the  state  courts 
be  ejectment  or  to  quiet  title,  it  should  in  some  way  be 
ear-marked,  and  its  connection  with  the  land  depart- 
ment proceeding  shown. 

That  department  will  not  ordinarily  be  controlled  by 
judicial  proceedings  instituted  outside  of  the  sanction 
of  section  twenty-three  hundred  and  twenty-six  of  the 
Revised  Statutes,  nor  will  a  judgment  rendered  in  an 
ordinary  action,  by  which  we  mean  one  wholly  discon- 
nected with  the  patent  proceeding,  be  necessarily  con- 
sidered as  aiding  the  department.^ 

The  land  department  does  frequently,  but  purely  as  a 
matter  of  grace,  suspend  its  proceedings  to  await  the 
determination  of  litigation  arising  between-  parties 
claiming  rights  which  are  not  asserted  in  the  patent 
proceeding;  but  this  discretionary  power  is  sparingly 

*Wolverton  v.  Nichols,  119  U.  S.  485,  488,  7  Sup.  Ct.  Kep.  289. 

•  114  Cal.  100,  45  Pac.  1047. 

•420  M.  Co.  v.  Bullion  M.  Co.,  2  Copp's  L.  O.  5;  Seymour  v.  Wood,  4 
Copp's  L.  O.  2;  Nichols  v.  Becker,  11  Li.  D.  8;  Cain  v.  Addenda  M.  Co., 
24  L.  D.  18,  20. 
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exercised,  and  only  in  cases  which  appeal  to  the  equi- 
table consideration  of  the  departmental  officers.^ 

Judgments  in  these  extra-departmental  actions,  while 
entitled  to  respect,  cannot  be  accorded  the  conclusive 
effect  which  attaches  to  a  judgment  rendered  in  an 
adverse  proceeding  such  as  contemplated  by  the 
statute.^ 

Strictly  speaking,  so  far  as  the  state  courts  are  con- 
cerned, the  action  may  not  be  deemed  a  continuation  of 
the  land  office  proceedings.  Yet  the  recital  of  the  facts 
of  their  commencement  and  pendency,  in  connection 
with  the  allegation  of  the  plaintiff's  qualification  and 
performance  of  the  requirements  of  the  federal  laws, 
as  to  discovery,  location,  and  other  facts  showing  a  valid 
subsisting  mining  claim,  would  necessarily  characterize 
the  action  as  one  involving  adverse  claims  to  real  estate. 
One  may  either,  in  an  ordinary  action  of  ejectment  or  to 
quiet  title,  plead  the  source  and  history  of  his  title,  and 
in  the  latter  class  of  actions  may  plead  the  facts  con- 
stituting a  cloud  upon  such  title,  without  the  pleadings 
being  open  to  any  serious  objection. 

It  may  be  safely  accepted  as  a  rule  that  the  pleading 
of  the  adverse  claimant  should  allege : — 

(1)  His  qualification  to  receive  a  patent,  i.  e.  citizen- 
ship; 

(2)  Facts  showing  the  discovery,  perfection  of  the 
location  in  accordance  with  the  laws,  federal  and  state, 
and  performance  of  annual  labor,  from  which  facts  the 
legal  inference  must  necessarily  be  drawn  that  the  claim 
is  a  valid  and  subsisting  one ; 

(3)  The  assertion  of  the  defendant  of  a  hostile  right 

iCokman  i;.  Homestake  M.  Co.,  30  L.  D.  364;  Cain  v.  Addenda  M. 
Co.,  29  L.  D.  62;  In  re  Wolenberg,  Id.  302;  Mauser  Lode,  27  L.  D. 
326;  Thomas  v.  Elling,  25  L.  D.  495;  S.  C.  on  review,  26  L.  D.  220; 
North  Star  Lode,  28  L.  D.  41 ;  Little  Giant  Lode,  29  L.  D.  194. 

I  North  Star  Lode,  28  L.  D.  41. 
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and  the  commencement  by  him  of  the  proceedings  in 
the  land  office  to  obtain  a  patent; 

(4)  The  publication  of  the  patent  application  and  the 
date  when  the  publication  period  commenced; 

(5)  The  filing  of  the  adverse  claim  in  the  land  office 
by  the  plaintiff,  showing  the  boundaries  and  extent  of 
the  conflict  and  the  date  of  such  filing ; 

(6)  The  fact  as  to  possession  where  such  fact  is  mate- 
rial in  determining  the  character  of  the  action ; 

(7)  If  in  the  federal  courts,  the  diversity  of  citizen- 
ship and  jurisdictional  value.^ 

On  the  part  of  the  patent  applicant,  he  would  be  called 
upon  to  traverse  so  much  of  his  adversary's  pleading 
as  tended  to  establish  a  prima  facie  right  of  possession 
in  the  plaintiff.  In  addition  to  this,  as  the  title  of  each 
party  is  brought  in  question  and  each  party  must  make 
proof,^  the  defendant  should  be  called  upon  to  state  the 
origin  of  his  rights,  the  facts  from  which  the  court 
might  infer  the  ownership  in  him  of  a  valid  and  sub- 
sisting location,  and  his  qualification  to  receive  the 
patent 

From  these  pleadings  so  framed  the  real  questions  at 
issue  are  easily  determined. 

This  form  of  pleadings  is  unquestionably  required  in 

^YeUow  ABter  M.  and  M.  Go.  v.  Winehell,  95  Fed.  213. 

'Bay  State  8.  M.  Co.  v.  Brown,  10  Saw.  243,  21  Fed.  167;  Manning 
«.  Strehlow,  11  Colo.  451,  18  Pac.  625;  McGinnis  v.  Egbert,  8  Colo.  41, 
5  Pac.  652;  Becker  v.  Pugh,  9  Colo.  589,  13  Pac.  906;  Becker  v,  Pugh, 
17  Colo.  243,  29  Pac.  173;  Kendall  v.  San  Juan  etc  M.  Co.,  9  Colo.  349, 
12  Pac  198;  Gwillim  i;.  Donnellan,  115  U.  8.  45,  5  Sup  Ct.  Rep.  1110; 
Boaenthal  v.  Ives,  2  Idaho,  244,  12  Pac  904;  Qolden  Fleece  M.  Co.  v. 
Cable  Cons.  M.  Co.,  12  Nev.  312;  Jackson  v.  Roby,  109  U.  8.  440,  3  Sup. 
Ct.  Bep.  HOI;  Anthony  v.  Jillson,  83  Cal.  296,  23  Pac.  419;  Burke  i;. 
McDonald,  2  Idaho,  646,  33  Pac.  49;  Gird  t;.  California  Oil  Co.,  60  Fed. 
531;  Girard  v.  Carson,  22  Colo.  345,  44  Pac.  508;  Seymour  v.  Fisher, 
16  Colo.  188,  27  Pac  240;  Armstrong  v.  Lower^  6  Colo.  393;  Funk  v. 
Sterrett,  59  Cal.  613. 
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most  of  the  states.  In  California,  since  the  decision  in 
the  Altoona-Integral  case,  heretofore  referred  to,  the 
question  is  being  debated.  Prior  to  that  decision  the 
uniform  practice  in  that  state  has  been  in  accordance 
with  the  rule  followed  in  other  states,  and  in  the  latest 
case  decided  in  California  an  intimation  is  given  that 
the  general  rule  applicable  to  this  class  of  actions  should 
be  recognized.* 

In  Wyoming  and  New  Mexico,  as  we  have  heretofore 
seen,  general  allegations  as  in  ordinary  actions  are  held 
to  be  sufficient 

The  reason  and  force  of  this  rule  as  to  pleadings  will 
be  readily  recognized  when  we  come  to  consider  the 
form  of  the  judgment  required  in  the  action.' 

g  766.    Time  within  which  action  must  be  commenced. 

— The  statute  requires  the  proceeding  to  be  commenced 
within  thirty  days  after  filing  the  adverse  claim.  The 
rule  for  computing  the  period  is  the  same  as  applied  to 
filing  the  adverse  claim ;  that  is,  the  first  day  is  excluded, 
and  if  the  last  day  falls  on  a  Sunday  or  holiday  the  pro- 
ceeding must  be  commenced  on  the  next  business  day. 
This  time  may  not  be  extended  by  the  act  of  the  par- 
ties, nor  can  the  state  enlarge  it  by  its  statutes. 

**  There  is  no  exception  as  to  the  claimant  who  may 
*'  be  beyond  the  seas,  or  under  disability  of  any  kind, 
**  or  who  may  fail  to  act  from  inadvertence  or  other 
^'  cause.  The  suit  must  be  brought  within  the  time 
' '  specified. ' '  * 

The  provisions  of  the  federal  statute  in  this  regard 
are  mandatory.  The  claimant  must  see  to  it  that  the 
proceedings  are  actually  commenced  within  the  period. 
If  he  intrusts  that  duty  to  some  one  else  who  fails,  the 

iHarrifl  v.  Kellogg,  117  Cal.  484,  49  Pae.  708. 

•Pwt,  §763. 

*  Steves  V.  Carson,  42  Fed.  821. 
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land  department  cannot  redress  the  wrong  or  revive 
the  remedy.^ 

It  has  no  authority  to  waive  the  requirement.* 
The  adverse  claimant  is  limited  to  the  one  action.* 
Proceedings  instituted  after  the  lapse  of  the  thirty- 
day  period  will  not  be  considered  by  the  department* 

§  757.  Action  when  deemed  commenced. — ^As  to 
when  the  action  or  proceeding  is  deemed  to  be  com- 
menced will  depend  entirely  upon  the  laws  governing 
practice  in  the  tribunal  whose  jurisdiction  is  invoked. 

In  the  federal  courts,  if  the  action  be  upon  the  equity 
side,  the  equity  rule  must  be  followed.  A  suit  in  equity 
in  a  federal  court  is  commenced  by  suing  out  the  ap- 
propriate process  and  a  bona  fide  attempt  to  serve  it. 
Bona  fides  requires  an  effort  to  proceed  according  to 
law  and  to  employ  the  means  which  the  law  prescribes." 
In  actions  at  law  the  federal  courts  are  governed  by 
the  state  laws  in  their  respective  jurisdictions. 

In  the  states  and  territories  the  rule  varies. 

Where,  as  in  New  Mexico,  an  action  is  commenced  by 
filing  a  declaration,  it  is  not  necessary  that  process 
should  either  issue  or  be  served  within  the  thirty-day 
period.® 

In  some  states  the  statute  on  the  subject  provides  that 
actions  shall  be  commenced  by  filing  a  complaint  and 
issuance  of  summons.  In  such  cases,  unless  process  is 
issued  within  the  thirty-day  period,  the  action  is  not 
conamenced.'' 

^  Pride  of  the  West  Mine,  4  Copp's  L.  O.  341. 

■Downey  v.  Sogers,  2  L.  D.  707. 

'Copp's  Min.  Dec  126. 

*  Nettie  Lode  i;.  Texas  Lode,  14  L.  D.  180 ;  Seymour  v.  Wood,  4  Copp  's 
L.  O.  2;  Pelican  Lode,  Copp's  Min.  Dec.  126;  Wood  v.  Hyde,  1  Copp's 
L.  O.  66. 

*TJ.  S.  V,  American  Lumber  Co.,  85  Fed.  827. 

•De  Garcia  v.  Eaton,  22  L.  D.  16. 

1  Harriet  M.  Co.  v.  Phoenix  M.  Co.,  9  Copp's  L.  O.  165. 
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In  South  Dakota  the  statute  provides  that  actions  can 
only  be  commenced  by  the  service  of  summons.  An  at- 
tempt to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof  when  the  summons  is  de- 
livered, with  the  intent  that  it  shall  be  actually  served, 
to  the  sheriff  or  other  oflBicer  of  the  county  in  which  the 
defendants  or  one  of  them  usually  or  last  resided;  but 
such  attempt  must  be  followed  by  the  first  publication 
or  actual  service  within  sixty  days.  In  a  case  where 
no  valid  service  was  attempted  for  more  than  a  year, 
it  was  held  that  the  proceeding  was  not  commenced 
within  the  time  required  by  law.^ 

The  foregoing  are  typical  illustrations  of  the  different 
classes  of  provisions  found  in  state  legislation  on  this 
subject  Necessarily,  resort  will  in  each  instance  be  had 
to  the  laws  of  the  state  wherein  the  action  is  prosecuted, 
and  as  such  laws,  as  a  general  rule,  apply  to  all  classes 
of  actions,  it  is  not  necessary  to  further  elaborate  the 
subject  here. 

g  768.  Parties  to  the  action. — The  only  proper  par- 
ties to  the  suit  are  the  adverse  claimant  and  the  appli- 
cant Only  those  who  have  filed  their  adverse  claims 
in  the  land  office  have  any  standing  in  court  as  parties 
plaintiff,^  if  we  accept  the  doctrine  that  the  cause  of 
action  arises  out  of  the  patent  proceeding,  and  unques- 
tionably this  is  the  rule  prevailing  in  the  federal  courts 
and  in  practically  all  of  the  state  courts. 

If  the  primary  object  of  the  suit  is  to  test  the  right 
of  an  individual  to  a  patent,  there  is  but  one  method  of 
initiating  the  attack  and  that  is,  by  filing  the  adverse 
claim.    The  only  one  attacked  is  the  one  who  makes  the 

I  Mars  M.  Co.  v.  Oro  Fino  M.  Co.,  7  8.  D.  605,  65  N.  W.  Rep.  19. 

'Mont  Blanc  Cons.  G.  M.  Co.  v.  Debour,  61  Cal.  364;  Nesbitt  v.  De 
Lamar's  Nevada  G.  M.  Co.,  24  Nev.  273,  77  Am.  St.  Kep.  807,  53  Pac- 
178;  Murraj  v,  Polglaae,  23  Mont  401,  59  Pae.  439. 
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application  for  the  patent;  consequently  it  would  be 
improper  to  join  in  the  action  parties  who  do  not  assert 
in  the  land  office  a  right  to  enter  the  land. 

Third  parties  may  appear  as  volunteers  or  protestants 
before  the  land  officers,  and  invite  attention  to  the  fail- 
ure of  one  or  the  other  or  both  of  the  contending  parties 
without  having  the  statiis  of  adverse  claimants. 

A  case  may  be  instanced.  The  pendency  of  patent 
proceedings  or  a  suit  in  support  of  an  adverse  claim 
does  not  dispense  with  the  necessity  of  performing  the 
annual  labor,*  and  the  ground  in  controversy  may  be- 
come subject  to  relocation  before  the  proceedings  in 
court  are  ultimately  determined.  If,  under  such  circum- 
stances, the  claim  is  relocated,  the  relocator  would  not 
be  entitled  to  intervene  in  the  adverse  proceeding. 

His  remedy  is  limited  to  a  protest  before  the  depart- 
ment, asserting  the  failure  of  the  two  contending  parties 
to  comply  with  the  law  as  to  annual  labor  since  the 
filing  of  the  adverse  claim  and  the  commencement  of 
the  action  therein,  which  may  result  in  the  cancellation 
of  the  patent  application,  if  there  has  been  an  unreason- 
able delay  in  its  prosecution,^  or  the  relocator  may 
pursue  his  remedy  in  the  courts  regardlebs  of  the  pen- 
dency of  the  patent  proceeding.* 

Where  more  than  one  adverse  claim  is  filed,  while, 
technically  speaking,  each  adverse  claimant  must  insti- 
tute a  separate  suit,  the  actions,  if  all  pending  in  one 
tribunal,  should  be  consolidated,  unless  the  law  of  the 
forum  inhibits  this  practice.  Where  one  action  is  pend- 
ing in  a  state  and  another  in  a  federal  court,  all  parties 
should  be  brought  into  one  or  the  other  of  the  cases. 
This  would  be  necessary  to  enable  the  court  to  determine 
which,  if  any,  of  the  contending  parties  were  entitled 
to  apply  for  patent    All  parties  are  actors,  and  their 

^Ante,  §632.  »Ante,  §  696.  »/d. 

Llodley  on  M.— M 
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presence  is  necessary  to  a  complete  determination  of  the 
issues.^ 

**  Where  ad  verses  involving  a  common  conflict  are 
''  filed  the  fact  is  necessarily  shown  hy  the  records  of  the 
**  local  office.  It  then  devolves  upon  each  adverse 
*  ^  claimant  to  see  to  it  that  such  proceedings  are  had  as 
**  will  determine  his  right,  not  alone  against  the  appli- 
"  cant  for  patent^  who  is  the  common  defendant,  but 
' '  also  against  the  other  adverse  claimants.  Until  this  is 
''  done  the  stay  of  proceedings  commanded  by  section 
**  twenty-three  hundred  and  twenty-six  of  the  Revised 
'*  Statutes  is  not  relieved,  and  the  *  controversy'  is  not 
**  'settled  or  decided  by  a  court  of  competent  jurisdic- 
"  *tion.'  The  word  *  controversy'  used  in  this  section 
^*  includes  broadly  the  right  of  possession  to  the  area 
* '  in  conflict  against  all  who  are  contending  therefor  in 
"  the  manner  prescribed  by  the  statute."  * 

g  769.  Functions  of  the  land  department  pending 
the  action. — As  heretofore  noted,'  the  filing  of  the  ad- 
verse claim  suspends  the  powers  of  the  land  department, 
except  for  certain  limited  purposes.  Should  no  action 
in  support  of  the  claim  be  commenced  within  the  thirty- 
day  period,  it  is  deemed  waived,  and  the  register  and 
receiver  may  proceed  as  if  no  adverse  claim  had  ever 
been  filed. 

Formerly  the  adverse  claimant  was  required  to  give 
the  land  officers  proper  notice  of  the  commencement  of 
the  action,  otherwise  it  was  presumed  that  the  claim 
was  waived ;  *  but  the  existing  regulations  require  that, 
before  resuming  control  over  the  proceeding,  after  the 
filing  of  the  adverse  claim,  where  no  suit  has  been  com- 
menced against  the  applicant  for  patent,  such  applicant 
must  present  a  certificate  to  that  effect  from  the  clerk 

*  Antelope  Lode,  2  Copp  'b  L.  O.  2,  5. 

■Woods  V,  Holden,  26  L.  D.  198;  8.  C.  on  review,  27  L.  D.  375. 

»  Ante,  8  741. 

*Beatty  and  Clements,  2  Copp 'a  L.  O.  82;  Circ.  Instructions,  9  Copp 'a 
L.  O.  148;  Halsey  v.  Hewitt,  5  Copp's  L.  O.  162. 
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of  the  state  court  having  jurisdiction  in  this  class  of 
cases,  and  also  one  from  the  clerk  of  the  United  States 
circuit  court  for  the  district  in  which  the  claim  is  sit^ 
uated.^ 

The  department  claims  the  right  to  determine  for 
itself  the  question  of  fact  in  each  case  as  to  whether 
or  not  the  action  has  been  commenced  within  the  statu- 
tory period ;  ^  but  when  an  action  has  been  commenced, 
and  the  controversy  arises  in  the  court  where  the  action 
is  pending  as  to  whether  it  was  commenced  in  time  or 
not,  the  determination  of  this  fact  will  be  left  to  the 
courts  and  the  department  will  decline  to  proceed  until 
the  matter  is  there  disposed  of  .^ 

The  objection  that  a  suit  was  not  commenced  in  time 
must  be  brought  to  the  attention  of  the  trial  court  by 
answer  or  some  appropriate  plea,  if  allowed  under  the 
practice,  in  the  nature  of  a  plea  in  abatement  It  cannot 
be  raised  for  the  first  time  in  the  appellate  court.^ 

The  adverse  claimant  is  required  to  prosecute  his 
action  with  due  diligence.  What  constitutes  such  dili- 
gence, must  be  determined  by  the  court  before  whom 
the  action  is  pending.*  The  question  of  diligence  in 
the  prosecution  of  a  pending  suit  is  as  much  a  question 
for  the  determination  of  the  court  as  any  other  question 
of  law  or  fact  which  may  arise  in  the  progress  of  the 

'  Gen,  Min.  Beg.,  par.  88,  Appendix. 

It  is  the  practice  in  some  of  the  land  districtSi  if  not  in  all,  to  re- 
quire in  all  cases  a  certificate  from  the  clerk  of  the  state  court  that  no 
aetlon  is  pending  involving  the  tract  applied  for.  In  the  absence  of  the 
filing  of  an  adverse  claim,  we  cannot  see  the  necessity  for  this  certificate, 
unleflB  the  application  is  prosecuted  under  section  twenty-three  hundred 
and  thirty-two  of  the  Revised  Statutes,  when  such  certificate  must  be 
presented  under  paragraph  76  of  the  ''General  Mining  Begulations/ ' 
Appendix.     (Ante,  §  688.) 

*  Catron  v.  Lewisohn,  23  L.  D.  20. 

*  Providence  G.  M.  Co.  v,  Marks  (Ariz.),  60  Pac.  938. 
*Cone  17.  Jackson,  12  Colo.  App.  461,  55  Pac.  940. 
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case.*  The  department  will  not  undertake  to  adjudicate 
it.  The  patent  applfcant  must  apply  to  the  court  to 
dismiss  the  action  for  failure  to  prosecute  it  with  proper 
diligence,  and  come  into  the  land  office  with  a  judgment 
of  dismissal. 

Such  a  judgment  is  accepted  as  estahlishing  an 
abandonment  or  waiver  of  the  adverse  claim. 

The  action  once  commenced,  the  stay  of  proceedings 
in  the  land  office,  which  became  effectual  upon  the  filing 
of  the  adverse  claim,  is  prolonged  and  continued  in 
force  until  the  controversy  shall  have  been  settled  or 
decided  by  the  court.  Until  the  decision  of  that  tribunal 
is  obtained,  the  function  of  the  land  department  remains 
suspended.* 

Where  more  than  one  action  has  been  commenced, 
based  upon  separate  adverse  claims,  the  department 
awaits  a  judgment  which  will  determine  the  rights  of  all 
the  parties.^ 

All  acts  of  the  department  performed,  or  attempted 
to  be  performed,  while  a  suit  is  pending,  are  null  and 
void.* 

>  Iowa  M.  Co.  V.  Bonanza  M.  Co.,  6  Gopp  's  L.  O.  75. 

•  Last  Chance  M.  Co.  v.  Tyler  M.  Co.,  157  XT.  S.  683,  693,  15  Sup.  Ct 
Bep.  733;  Richmond  M.  Co.  v.  Bose,  114  U.  S.  576,  585,  5  Sup.  Ct  Bep. 
1055;  Deno  v.  Griffin,  20  Nev.  249,  20  Pac  308;  Doon  v.  Tesh,  131  CaL. 
406,  63  Pac.  764;  In  re  Clipper  M.  Co.,  22  L.  D.  527;  In  re  Little  Giant 
Lode,  Id.  629 ;  Jamie  Lee  Lode  i;.  Little  Forepaugh,  11  L.  D.  391 ;  Swaim 
V.  Craven,  12  L.  D.  294;  Iowa  M.  Co.  v.  Bonanza,  6  Copp's  L.  0.  75; 
Bobinson  v.  Mayger,  1  L.  D.  538;  lola  Lode  Case,  Id,  539;  Ovens  v. 
Stephens,  2  L.  D.  699;  Meyer  v.  Hjman,  7  L.  D.  83;  Aspen  Mt.  Tunnel 
Lode  No.  1,  26  L.  D.  81 ;  In  re  Burton,  29  L.  D.  235. 

*  Black  Queen  Lode  t;.  Excelsior  No.  1  Lode,  22  L.  D.  343. 
^Bichmond  M.  Co.  v.  Bose,  114  U.  S.  576,  585,  5  Sup.  Ct.  Bep.  1055; 

McEvoy  V.  Hyman,  25  Eed.  539;  Deeney  v.  Mineral  Creek  M.  Co.  (New 
Mex.),  67  Pac.  724. 

The  department  has  ruled  that  a  mineral  entry  irregularly  allowed 
during  the  pendency  of  adverse  proceedings  will  not  be  canceled  for  such 
irregularity  where  subsequently  thereto  the  adverse  claim  is  dismissed, 
leaving  the  applicant  in  the  same  status  as  though  no  adverse  claim 
had  been  filed.     (Mutual  M.  and  M.  Co.  v.  Currency  Co.,  27  L.  D.  191.) 
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§763 


After  an  adverse  claim  is  filed  and  the  adverse  claim- 
ant institutes  his  proceeding  in  the  courts,  no  act  of  the 
applicant  can  deprive  his  adversary  of  the  right  of 
prosecuting  the  action  to  a  final  determination.  A  dis- 
missal of  the  patent  application,  or  an  abandonment 
of  the  proceedings  by  the  applicant  as  to  the  area  in 
conflict,  will  not  authorize  the  land  oflScers  to  resume 
control  of  the  proceedings. 

**  The  adverse  claim  is  the  claim  made  by  the  parly 

*  opposing  the  application,  and  the  party  to  waive  a 

*  claim  is  the  one  who  makes  it.    The  obvious  meaning 

*  is,  that  when  an  adverse  claim  is  filed,  that  is,  a  claim 

*  filed  by  some  one  opposing  the  application  in  whole 
'  or  in  part,  the  proceedings  in  the  land  oflSce  shall  be 

*  stayed  until  the  determination  of  the  dispute  by  the 

*  court  in  which  the  action  is  brought,  or  the  party  who 

*  has  presented  such  adverse  claim  shall,  in  some  way, 

*  have  waived  his  opposition  to  the  application. ' '  ^ 

Where  before  any  adverse  claim  is  filed  the  applicant 
relinquishes  the  land  within  a  conflict,  although  his  pub- 
lished notice  still  includes  the  land,  the  relinquishment 
filed  in  the  land  office  restores  the  land  to  the  public 
domain,  and  no  adverse  proceeding  can  be  instituted 
as  to  the  released  area,  and  if  instituted  it  will  be  of  no 
avail.* 


Abticlb  m.    The  Judgment  and  its  Effect. 


i  763.   Form  of  judgment. 

1 764.  When  judgment  becomes 
available  in  the  land  of- 
fice. 


f  765.    Eifect  of  the  judgment. 
§  766.   Adverse     claim  —  How 
waived. 


§  763.    Form  of  judgment. — The  supreme  court  of 
Idaho  is  of  the  opinion  that  since  the  act  of  March  3, 

*Last  Chance  M.  Co.  v,  Tyler,  157  TJ.  S.  683,  693,  15  Sup.  Ct.  Bep.  733; 
Bichmond  M.  Co.  v.  Rose,  114  TJ.  S.  576,  5  Sup.  Ct.  Kep.  1055;  Jamie 
Lee  Lode  v.  Little  Forepaugh  Lode,  11  L.  D.  391,  393. 

•  Shields  v.  Simington,  27  L.  D.  369. 


ii 
ii 
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1881,  it  is  necessary  that  the  decision,  whether  by  the 
court  or  jury,  must  show  not  only  that  the  successful 
party  is  entitled  to  the  possession  as  against  his  oppo- 
nent, but  also  against  all  others,  including  the  govern- 
ment, and  by  compliance  with  all  the  laws  applicable. 

The  government  is  interested  in  knowing,  before 
issuing  its  patent  to  a  party,  that  he  is  a  citizen,  that 
**  he  has  discovered  a  vein,  that  he  has  performed  the 
'*  development  work,  that  he  has  complied  with  the 
"law/^^ 

The  court  takes  the  view  that  where  the  action  is  tried 
by  a  jury  there  must  be  a  special  verdict.  This  neces- 
sarily  implies  that  when  the  case  is  tried  by  the  court 
there  must  be  a  special  finding  on  all  facts  necessary  to 
show  the  qualification  of  the  successful  party  and  his 
compliance  with  the  law. 

This  accords  with  a  previous  ruling  by  the  same 
court*  and  with  the  doctrine  prevailing  in  Colorado,* 
which  is  sanctioned,  inferentially  at  least,  by  the  su- 
preme court  of  the  United  States.^  As  was  said  by  that 
court, — 

"  The  manifest  object  of  the  act  was  to  provide  for  an 
**  adjudication  that  neither  party  was  entitled  to  the 
'*  property,  so  that  the  applicant  could  not  go  forward 
"  with  the  proceedings  in  the  land  office  simply  because 
* '  the  adverse  claimant  had  failed  to  make  out  his  case, 
* 'if  he  had  also  failed. "« 

In  the  ordinary  action  of  ejectment  a  defendant  may 
rely  upon  the  weakness  of  plaintiff's  title;  but  in  the 
proceeding  contemplated  by  the  Eevised  Statutes,  in  the 

» Burke  v.  McDonald,  2  Idaho,  646,  33  Pac.  49. 
■Rosenthal  v.  Ives,  2  Idaho,  244,  12  Pac  904. 

•McGinnis  v.  Egbert,  8  Colo.  41,  5  Pac.  652;  Manning  v.  StreMow,  11 
Colo.  451,  455,  18  Pac.  625;  Thonias  v.  Chisholm,  13  Colo.  105,  21  Pac 

1019. 
*Gwillim  V.  Donnellan,  115  U.  8.  45,  50,  5  Sup.  Ct.  Rep.  1110. 
•Perego  t;.  Dodge,  163  U.  S.  160,  167,  16  Sup.  Ct.  Rep.  971. 
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light  of  the  amendment  of  March  3,  1881,  both  parties 
are  regarded  as  actors,^  and  some  of  the  rules  pertain- 
ing to  ordinary  actions  are  necessarily  modified  in  the 
trial  of  such  causes.* 

The  plaintiff  may  be  non-suite^,  but  this  will  not  avail 
the  defendant  unless  he  thereupon  proceeds  to  establish 
his  rights  affirmatively  and  secures  a  judgment.' 

If  in  the  trial  of  an  adverse  suit  there  is  any  testimony 
submitted  upon  which  to  base  a  contention  that  the  area 
in  conflict  should  be  divided  between  the  parties,  it  is 
the  duty  of  the  court  to  permit  the  testimony  to  go  to 
the  jury  with  an  instruction,  if  requested,  as  to  their 
right  and  privilege  in  the  consideration  of  such  evidence 
and  as  to  what  their  verdict  might  be  if  they  believe  it.* 

It  is  no  objection  to  a  judgment  that  it  follows  and 
rests  upon  a  stipulation  between  the  parties.* 

S  764.  When  judgment  becomes  available  in  the  land 
office. — The  judgment  referred  to  in  the  statutes  must 
necessarily  be  a  final  judgment  Secretary  Teller  was 
of  the  opinion  that  the  successful  litigant  need  not  wait 
for  the  time  to  appeal  to  elapse,  but  that  unless  the  de- 
feated party  perfected  an  appeal  so  as  to  secure  a  stay 
of  proceedings  in  the  trial  court,  the  one  in  whose  favor 
judgment  was  rendered  might  file  his  judgment  roll  in 
the  land  office,  and  that  tribunal  would  thereupon  resume 
jurisdiction  for  the  purpose  of  disposing  of  the  land 

•Gwillim  V.  Donnellan,  115  U.  8.  45,  50,  5  Sup.  Ct.  Bep.  1110;  Thomaa 
V.  Chiaholm,  13  Colo.  105,  21  Pac.  1019;  Jantzen  v,  Arizona  Copper  Co., 
(Ariz.)  20  Pac.  93;  Murray  Hill  M.  and  M.  Co.  v.  Havener,  24  Utah,  73, 
66  Pac.  762. 

'Becker  v.  Pugh,  9  Colo.  589,  593,  13  Pac.  906;  Manning  v,  Strehlow, 
11  Colo.  451,  18  Pac.  625;  Murray  Hill  M.  and  M.  Co.  v.  Havener,  24 
Utah,  73,  66  Pac.  762 ;  Kirk  v,  Meldrum,  28  Colo.  543,  65  Pac.  633. 

*Kirk  V.  Meldrum,  28  Colo.  453,  65  Pac  633. 

••Currency  Mining  Co.  v.  Bentley,  10  Colo.  App.  271,  50  Pac.  920. 

•Stranger  Lode,  28  L.  D.  321;  Greater  Gold  Belt  M.  Co.,  Id.  398; 
Carrie  S.  Gold  M.  Co.,  29  L.  D.  287;  In  re  Conway,  Id.  388. 
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involved,  notwithstanding  the  fact  that  the  right  of 
appeal  still  existed.^ 

Strictly  speaking,  an  action  is  deemed  pending  nntU 
the  time  for  appeal  has  passed.  In  some  states  this  rule 
is  declared  by  statute.  Where  such  rule  prevails,  the 
judgment  during  this  period  is  not  admissible  in  an- 
other case  as  evidence,  even  between  the  same  parties,^ 
upon  the  theory  that  the  estoppel  is  not  complete  until 
the  period  for  appeal  elapses. 

If  this  rule  is  to  be  strictly  enforced  in  this  class 
of  actions,  so  as  to  prevent  the  judgment  from  being 
utilized  in  the  land  office  during  this  period,  it  enables 
one  against  whom  the  judgment  is  entered  to  avoid  its 
force  for  a  considerable  time  by  simply  doing  notlung. 

In  none  of  the  states  will  the  prevailing  party  be 
prevented  from  availing  himself  of  an  ordinary  judg- 
ment by  the  issuance  of  final  process,  unless  the  defeated 
party  perfects  his  appeal  and  stays  proceedings  by 
giving  the  necessary  bond.  Unless  such  proceedings 
are  thus  stayed,  it  is  possible,  reasoning  from  analogy, 
that  the  successful  litigant  may  be  permitted  to  present 
his  judgment  roll  to  the  land  department  and  thereafter 
proceed  to  avail  himself  of  the  fruits  of  his  litigation. 
When  such  a  stay  is  effected  according  to  the  rules  of 
practice  governing  the  tribunal  where  the  action  is  tried, 
the  land  department  would  be  compelled  to  abide  the 
event  of  the  appeal.  Otherwise  the  appellant  would, 
for  aU  practical  purposes,  be  denied  the  right  of  appeal. 
But  where  no  such  stay  is  effected,  the  question  is  not 
free  from  embarrassment.     So  long  as  the  right  of 

*Noonan  v,  Caledonian  G.  M.  Co.,  10  Copp's  L.  O.  167.  (Application 
for  patent  filed  by  successful  adverse  claimant  prior  to  the  lapse  of  the 
period  allowed  for  appeal.) 

'Harris  v.  Barnhart,  97  Cal.  546,  550,  32  Pac.  589;  Naftger  v.  Gregg, 
99  Cal.  83,  88,  37  Am.  St.  Rep.  23,  33  Pac.  757;  Estate  of  Blythe,  99 
Cal.  472,  34  Pac.  108;  Brown  v.  Campbell,  100  Cal.  635,  647,  38  Am. 
St.  Bep.  314,  35  Pac  433. 
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appeal  exists,  the  courts  cannot  be  said  to  have  lost 
jurisdiction.^  So  long  as  the  courts  retain  jurisdiction, 
the  powers  of  the  land  department  are  suspended. 
Where  a  patent  is  issued  after  a  judgment  by  the  trial 
court  and  before  the  time  for  appeal  has  passed,  its 
operative  force  may  be  destroyed  should  the  judgment 
be  ultimately  reversed,  even  if  the  department  did  not 
absolutely  exceed  its  jurisdiction.  The  applicant  would 
proceed  to  patent  at  his  peril.  The  mere  statement 
of  this  proposition  involves  the  suggestion  of  lack  of 
jurisdiction.  The  only  safe  doctrine  is  to  consider  a 
judgment  as  final  only  after  the  time  to  appeal  has 
passed. 

2  766.    Effect  of  the  judgment. — Section  twenty-three 
hundred  and  twenty-six  further  provides: — 

**  After  such  judgment  shall  have  been  rendered  the 
party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice, 
file  a  certified  copy  of  the  .judgment  roll  with  the 
register  of  the  land  oflSce,  together  with  the  certificate 
of  the  surveyor-general  that  the  requisite  amount  of 
labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases, 
and  shall  pay  to  the  receiver  five  dollars  per  acre  for 
his  claim,  together  with  the  proper  fees;  whereupon 
the  whole  proceedings  and  the  judgment  roll  shall 

*  *  be  certified  by  the  register  to  the  commissioner  of  the 
**  general  land  oflSce,  and  a  patent  shall  issue  thereon 

*  *  for  the  claim,  or  such  portion  thereof  as  the  applicant 

*  *  shall  appear,  from  the  decision  of  the  court,  to  rightly 

*  *  possess.    If  it  appears  from  the  decision  of  the  court 

*  *  tiiat  several  parties  are  entitled  to  separate  and  diff  er- 

*  *  ent  portions  of  the  claim,  each  party  may  pay  for  his 

^ ' '  It  is  probable  that  the  filing  of  the  judgment  roll  would  not  entitle 
<  <  the  claimant  to  a  patent  under  the  United  States  Statute  in  the  face  of 
' '  evidence  that  an  appeal  has  been  taken  or  was  being  taken  or  that  pro- 
««  ceedings  for  a  new  trial  were  pending."  Doon  v.  Tesh,  131  CaL  406, 
63  Pac.  764. 
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**  portion  of  the  claim  with  the  proper  fees,  and  file 
**  the  certificate  and  description  by  the  survey or-gen- 
*  *  eral ;  whereupon  the  register  shall  certify  the  proceed- 
*'  ings  and  judgment  roll  to  the  commissioner  of  the 
*^  general  land  office,  as  in  the  preceding  case,  and 
*'  patents  shall  issue  to  the  several  parties  according  to 
*^  their  respective  rights/' 

The  trial  of  the  action  may  result  in  one  of  four  judg- 
ments: (a)  in  favor  of  plaintiff,  the  adverse  claimant; 
(6)  in  favor  of  the  defendant,  the  patent  applicant; 
(c)  adjudging  that  neither  party  has  complied  with  the 
law;^  and  (d)  dividing  the  conflict  area  between  the 
parties.* 

Where  the  judgment  is,  that  neither  party  has  estab- 
lished  a  right  of  possession,  the  presentation  of  the  judg- 
ment roll  to  the  land  department  effectually  terminates 
the  proceeding.  It  has  performed  its  office.  The  land 
officers  will  not  undertake  to  retry  the  issues  submitted 
to  the  court;  nor  is  the  land  department  in  any  sense 
an  appellate  tribunal.  It  accepts  the  judgment  as  con- 
cluding the  present  right  of  both  contending  parties.' 
The  effect  of  such  a  judgment  is  to  prevent  either  party 
from  proceeding  further  in  the  land  office.*  The  with- 
drawal of  the  land  affected  by  the  filing  of  the  applica- 
tion *  is  removed,  and  the  tract  in  controversy  becomes 
subject  to  new  applications. 

Where  the  judgment  is  in  favor  of  the  applicant 
for  the  entire  area  in  conflict,  the  usual  result  following 
it  is  the  issue  of  the  patent  in  due  time ;  but  in  such  case 
the  final  passing  of  the  title  is  not  on  the  judgment  of 

^Jordan  v,  Duke  (Ariz.)y  ^3  Pac.  197.  For  an  instance  where  a  judg^ 
ment  of  this  class  was  rendered,  see  Durant  v.  Corbin,  94  Fed.  382. 

"Currency  M.  Co.  v.  Bentley,  10  Colo.  App.  271,  50  Pac.  920;  In  re 
Conway,  29  L.  D.  388. 

■Newman  v.  Barnes,  23  L,  D.  257. 

•Providence  Gold  M.  Co.  v.  Burke  (Ariz.),  57  Pac  641, 

•Ante,  S679. 
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the  court  independent  of  that  of  the  commissioner  of  the 
general  land  ojBBce,  but  is  on  the  judgment  of  the  latter 
pursuant  to  that  of  the  former,  and  on  certain  evidence 
supplemental  to  that  furnished  by  the  judgment  rolL^ 

The  department  does  not  undertake  to  try  the  merits 
of  the  adverse  claim.  By  the  judgment  the  adverse 
claimant  is  eliminated  from  the  proceeding,^  and 
the  land  officers  confine  themselves  to  investigating  the 
proofs  presented  by  the  applicant.  Thenceforward  the 
proceeding  is  one  exclusively  between  the  applicant  and 
the  government.* 

Notwithstanding  the  judgment  of  the  court  on  the 
question  of  the  right  of  possession,  it  still  remains  for 
the  land  department  to  pass  upon  the  sufficiency  of  the 
proofs,  to  ascertain  the  character  of  the  land,*  and 
determine  whether  the  conditions  of  the  law  have  been 
complied  with  in  good  faith.' 

As  to  all  matters  which  by  statute  are  exclusively  con- 
fided to  the  courts,  the  conclusive  and  binding  force  of 
the  judgment  is  fully  recognized  by  the  department.* 
As  to  other  matters,  the  department  exercises  its  power 
of  investigation  and  determination. 

One  may  obtain  a  judgment  awarding  him  the  right 
of  possession  and  yet  not  be  properly  equipped  to  re- 
ceive the  patent.  The  judgment  roll  proves  the  right  of 
possession  only.^ 

The  land  department  must,  under  the  law,  be  the 

»/n  re  Alice  Placer  Mine,  4  L.  JD.  314. 

■Evans  v.  Eendall,  3  Copp's  L.  O.  2;  In  re  Taylor,  9  Copp's  L.  0.  92; 
Providence  G.  M.  Co.  v.  Burke  (Ariz.),  57  Pac.  641. 

■Hughes  V.  Ochsner,  27  L.  D.  396;  Opie  v.  Auburn  6.  M.  and  M.  Co.,  29 
li.  D.  230. 

« Aurora  Lode  v.  Bulger  Hill  Placer,  23  L.  D.  95. 

■  Perego  v.  Dodge,  163  U.  S.  160,  168,  16  Sup.  Ct.  Bep.  971,  approving 
Alice  Placer,  supra, 

•  In  re  Ck)nway,  29  L.  D.  388. 

*  Branagan  v.  Dulaney,  2  L.  D.  744,  751. 
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judge  as  to  when,  under  what  circumstanceSy  and  how 
the  government  shall  part  with  its  title.^ 

Where  the  judgment  awards  to  the  applicant  only  a 
part  of  the  land  in  controversy,  he  may  proceed  to 
patent  for  that  part,  together  with  the  area  which  was 
not  involved  in  the  conJflict ;  provided  the  tract  awarded 
to  the  adverse  claimant  does  not  cover  the  discovery  and 
workings  of  the  applicant  Such  loss  of  discovery  and 
workings  destroys  the  right  of  the  claimant  to  the  re- 
mainder of  his  claim  outside  of  the  conflict  area.*  In 
case  of  lode  claims,  such  a  judgment  may  result  in  giv- 
ing to  the  applicant  an  irregularly  shaped  surface,  and 
if  he  proceeds  to  patent  without  rectifying  his  bounda- 
ries,  so  as  to  secure  parallel  end-lines,  his  extralateral 
right  may  at  some  future  time  be  challenged.  Where 
such  surface  irregularities  result,  an  amended  survey, 
eliminating  the  conflict  area  and  rectifying  lines  within 
the  limits  of  the  original  survey,  would  be  more  than 
advisable.  No  new  territory  could  be  included,  for  the 
simple  reason  that  it  would  require  reopening  the  whole 
proceeding  and  necessitate  a  reposting  and  republica- 
tion.* 

The  judgment  being  the  conclusion  of  proceedings 
essentially  in  rem^  its  operation  could  not  be  extended 
over  land  not  within  the  boundaries  described  in  the 
published  and  posted  notices.  No  jurisdiction  could  be 
acquired  by  the  land  department  as  to  such  additional 
ground  without  the  institution  of  proceedings  de  novo. 

As  to  the  certificate  of  five  hundred  dollars  improve- 
ments required  to  be  furnished,  we  have  heretofore 
noted  that,  under  section  twenty-three  hundred  and 

*  Apple  Blossom  Placer  v.  Cora  Lee  Lode,  14  L.  D.  641,  642,  citing 
Moore  v.  Bobbins,  96  U.  S.  530. 
"Gwillim  v.  Donnellan,  115  U.  S.  45,  5  Sup.  Ct  Bep.  1110. 
•Victor  No.  3  Lode,  28  L.  D.  436. 
Mntc,  8  713. 
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twenty-five  of  the  Eevised  Statutes,  such  certificate  is 
required  to  be  filed  by  the  applicant,  and  that  ordinarily 
it  is  appended  to  the  field  notes  which  are  used  as  the 
basis  of  the  patent  proceedings.^ 

It  is  seldom  that  the  successful  adverse  claimant  is 
content  to  limit  his  application  for  patent  to  so  much 
of  the  claim  as  was  awarded  him  within  the  limits  of  his 
adversary's  application.  He  may,  however,  avail  him- 
self of  such  privilege.  To  do  so  he  must  cause  the  tract 
to  which  he  was  awarded  the  right  of  possession  by  the 
judgment  to  be  surveyed  and  platted  under  the  super- 
vision of  the  surveyor-general,  and  must  present  the 
certificate  of  that  ofiScer  establishing  the  fact  that  five 
hundred  dollars  in  improvements  have  been  expended 
upon  or  for  the  benefit  of  the  tract  applied  for. 

The  department  will  thereupon  proceed  to  investigate 
the  character  of  the  land,  the  proofs  submitted,  and 
the  compliance  by  the  adverse  claimant  with  the  re- 
quirements of  the  law.  So  far  as  the  premises  thus 
applied  for  are  involved,  the  former  patent  applicant 
is  eliminated  from  the  proceeding,  and  thereafter  the 
matter  rests  between  the  government  and  the  adverse 
claimant. 

The  certificate  named  in  section  twenty-three  hundred 
and  twenty-six  undoubtedly  refers  to  a  successful  ad- 
verse claimant  who  desires  to  proceed  to  patent  for 
such  portion  of  the  tract  as  may  be  awarded  him. 

Where,  by  the  judgment,  the  adverse  claimant  is 
awarded  any  portion  of  the  tract  in  controversy,  he 
may  be  permitted  to  enter  the  tract  allotted  him,  upon 
complying  with  the  requirements  of  the  law  and  the 
regulations  of  the  department. 

But  in  proceeding  to  entry,  the  successful  adverse 
claimant  is  necessarily  limited  to  that  portion  of  the 
ground  which  is  within  the  boundaries  of  the  tract  as 

1  Ante,  i  673. 
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described  in  the  applicant's  plat  and  published  notices. 
As  to  snch  portion^  all  the  world,  except  the  govern* 
menty  is  concluded  by  the  patent  proceeding  and  the 
lapse  of  time  for  presentation  of  adverse  claims;  but 
as  to  any  other  land,  no  patent  can  issue  without  pre- 
senting an  application  and  proceeding  regularly  with 
posting  and  publication.  Without  this  there  is  no  juris- 
diction in  the  department  to  grant  any  land  outside  of 
that  embraced  within  the  original  patent  application.^ 

g  766.  Adverse  claim — How  waived. — ^An  adverse 
claim  may  be  waived, — 

(1)  By  failure  to  file  it  within  the  statutory  i)eriod ; ' 

(2)  By  a  voluntary  dismissal  of  it  in  the  land  office 
prior  to  the  commencement  of  the  action.^  Secretary 
Lamar  ruled  that  this  might  also  be  done  after  the  com- 
mencement of  the  action,  and  without  entertaining  a 
discontinuance  in  the  court ;  * 

(3)  By  a  transfer  to  the  applicant  of  the  interests  of 
the  adverse  claimant ;  • 

(4)  By  a  dismissal  of  the  action  instituted  in  support 
of  it.« 

>  Antelope  Lode^  2  Copp's  L.  O.  2. 

*Ante,  8  742. 

•Richmond  M.  Co.  v.  Rose,  114  U.  8.  576,  585,  5  Sup.  Ct.  Rep.  1055; 
Brady's  Mortgagees  i;.  Harris,  29  L.  D.  89. 

^St.  Lawrence  M.  Co.  v,  Albion  Cons.  M.  Co.,  4  L.  D.  117. 

•Richmond  M.  Co.  v.  Rose,  114  U.  S.  576,  585,  5  Sup.  Ct.  Rep.  1055. 

•Richmond  M.  Co.  v.  Rose,  114  U.  8.  576,  585,  5  Sup.  Ct.  Rep.  1055; 
Whitman  v.  Haltenhoff,  19  L.  D.  245;  Monroe  Lode,  4  L.  D.  273;  Mono 
M.  Co.  V,  Magnolia  E.  and  W.  Co.,  2  Copp's  L.  O.  68;  Stranger  Lode,  23 
L.  D.  321.  Ab  to  evidence  of  dismissal  required  by  department,  see 
Circ  Instructions,  June  8,  1883,  2  L.  D.  725. 
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certificate  of  purchase.  attack. 

f  772.  Power  of  the  land  depart- 
ment to  suspend  or  can- 
cel the  certificate. 

i  770.  Issuance  of  the  certificate. — ^If ,  upon  the  pres- 
entation of  the  judgment  roll  (where  adverse  suits  have 
been  brought)  to  the  register  and  receiver,  and  the  sub- 
mission of  such  supplemental  proofs  as  are  required 
by  departmental  regulations,  these  officers  are  satisfied 
that  the  applicant  for  patent  has  fully  and  fairly  ful- 
filled the  requirements  of  the  law,  and  that  the  land  is 
mineral  in  character,  an  indorsement  is  made  upon  the 
application  to  purchase,*  allowing  the  entry.  There- 
upon the  entryman  pays  the  purchase  price  of  the  land 
(five  dollars  per  acre  for  lode  claims  and  two  dollars 
and  fifty  cents  per  acre  for  placers,  for  each  acre  or 
fraction  thereof)  to  the  receiver,  who  issues  his  receipt 
in  duplicate,  the  original  being  forwarded,  with  the 
record  in  the  case,  to  the  commissioner  of  the  general 
land  office.  The  duplicate  is  delivered  to  the  purchaser. 
In  addition  to  this  the  register  sometimes  issues  a 
certificate  of  entry,  but  usually  in  this  class  of  cases  all 
that  the  purchaser  receives  is  the  duplicate  receipt, 
which  is  treated  as,  and  performs  the  functions  of,  a 
certificate  of  purchase.  It  describes  the  tract  by  its 
name  and  locality,  and  the  lot  number  given  by  the 

^Ante,  S694. 
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surveyor-general,  and  states  the  area  and  amount  paid 
therefor.  When  we  speak  of  the  certificate  of  purchase, 
we  refer  generally  to  this  duplicate  receipt,  which  must 
be  surrendered  when  the  patent  is  issued. 

§  771.  The  title  conveyed  by  the  certificate  of  pur- 
chase.— Strictly  speaking,  the  certificate  or  purcnase 
does  not  convey  or  purport  to  convey  the  legal  title. 
As  between  the  purchaser  and  the  government,  it  car- 
ries the  complete  equitable  title.  It  is  evidence  that  the 
recipient  has  complied  with  all  the  terms  and  conditions 
which  entitle  him  to  a  patent  to  the  tract  therein  de- 
scribed, and  that  he  has  acquired  a  vested  interest 
therein.  The  public  faith  has  been  pledged  to  him, 
and  any  subsequent  grant  of  the  same  land  to  another 
party  is  void,  unless  the  entry  is  vacated  or  set  aside.*. 

When  the  price  is  paid,  the  right  to  a  patent  imme- 
diately arises.  If  not  issued  at  once,  it  is  because  the 
magnitude  of  the  business  in  the  land  department 
causes  delay;  but  such  delay,  in  the  mere  administra- 
tion of  affairs,  does  not  diminish  the  rights  flowing 
from  the  purchase,  or  cast  any  additional  burdens  on 
the  purchaser,  or  expose  him  to  the  assaults  of  third 
parties.^ 

A  right  to  a  patent  once  vested  is  treated  by  the  gov- 
ernment as  equivalent  to  a  patent,  so  far  as  it  may  be 
necessary  to  cut  off  intervening  claimants.^ 

^Wirth  V.  Branson,  98  U.  S.  118;  Murray  i;.  Montana  Lumber  M'f'g 
Co.,  25  Mont.  14,  63  Pac  719. 

*  Benson  M.  and  8.  Co.  v.  Alta  M.  and  S.  Co.,  145  IT.  S.  428,  431,  12  Sup. 
Ct.  Rep.  877  (approving  American  Hill  Q.  M.,  Sickle's  Min.  Dec  377, 
385);  Aurora  M.  Co.  v.  85  M.  Co.,  34  Fed.  515;  Deno  v.  Griffin,  20  Nev. 
249,  20  Pac  308;  Teller  v.  United  States,  113  Fed.  273;  Olive  Land  and 
Development  Co.  v.  Olmstead,  103  Fed.  568 ;  Crane 's  Gulch  Mining  Co.  v. 
Scherrer,  134  Cal.  350,  66  Pac.  487,  86  Am.  St.  Rep.  279;  Neilson  v. 
Champagne  M.  and  M.  Co.,  Ill  Fed.  655. 

'Stark  V.  Starrs,  6  Wall.  402,  418;  MeCormick  v.  Night  Hawk  and 
Nightingale  Q.  M.  Co.,  29  L.  D.  373;  Neilson  v.  Champagne  M.  and  \L 
Co.,  Id,  491« 
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After  the  issuance  of  the  certificate,  the  government 
holds  the  legal  title  in  trust  for  the  holder  of  the  certifi- 
cate.^ 

The  receiver's  receipt  of  one  in  possession,  claiming 
land  under  it,  in  accordance  with  the  provisions  of 
section  twenty-nine  hundred  of  the  Revised  Statutes, 
constitutes  ample  title  as  against  a  wrong-doer  who  does 
not  connect  himself  with  any  claim  or  interest  in  the 
land  to  warrant  a  recovery  from  him  of  all  damages 
which  he  causes  to  the  property.^ 

§  772.  Power  of  the  land  department  to  suspend  or 
cancel  the  certiflcate. — ^As  we  have  heretofore  noted, 
the  commissioner  of  the  general  land  office  has  author- 
ity in  proper  cases  to  cancel  or  suspend  the  entry  evi- 
denced by  the  certificate,^  and  that  in  turn  the  secretary 
of  the  interior  exercises  a  supervisory  control  over  the 
decisions,  rulings,  and  acts  of  the  commissioner.^ 

The  judgment  of  the  register  and  receiver  in  allow- 
ing  the  entry  and  issuing  the  certificate  of  purchase  or 
duplicate  receipt,  is  not  necessarily  final  as  between 
the  entryman  and  the  government.  Upon  proper  pro- 
test filed,  the  conamissioner  may  order  a  hearing  after 
entry,  for  the  purpose  of  determining  whether  the 
claimant  has  complied  with  the  law  as  to  grounds  of 
such  protest.*^    The  exercise  of  this  supervisory  power 

^  BefTebaek  v.  Hawke,  115  U.  8.  392,  6  Sap.  Gt.  Sep.  95 ;  Witherspoon 
V.  Doseaii,  4  WalL  210,  218;  Benson  M.  and  8.  Go.  v.  Alta  M.  and  S.  Go., 
145  U.  8.  428,  4d4,  12  Sup.  Gt.  Bep.  877;  GorneHus  v.  Keesel,  128  U.  8. 
456,  460,  9  Snp.  Gt.  Bep.  122;  Hamilton  v.  Sierra  Nev.  G.  and  8.  M. 
Go.,  13  Saw.  113,  33  Fed.  562;  Amador-Medean  G.  M.  Go.  v.  South  Spring 
HUI,  13  Saw.  523,  36  Fed.  668;  Bash  v.  Gaseade  M.  Go.  (Wash.),  69 
Pac.  402.    See  authorities  cited  in  note  2,  page  208. 

sGulf  G.  and  a  F.  By.  Go.  v.  Glark,  101  Fed.  678,  and  eases  cited. 

*Anie,  §662. 

^Ante,   9  663. 

■  Hughes  V.  Ochsner,  27  L.  B.  396;  Opie  v.  Auburn  G.  M.  and  M.  Go.,  29 
L.  D.  230. 
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is  necessary  to  the  due  administration  of  the  law  by 
the  land  department ;  ^  yet  the  power  may  not  be  arbi- 
trarily exercised^  nor  exercised  without  notice  to  the 
entryman.* 

The  line  of  demarcation  between  what  is  the  lawful 
exercise  of  this  power  and  what  is  an  arbitrary  and 
unlawful  use  of  it  is  not  clearly  defined. 

Where  upon  the  face  of  the  record  it  appears  that  the 
entry  was  illegally  allowed,  and  that  in  issuing  the 
certificate  the  local  officers  exceeded  their  authority, 
there  can  be  no  question  that  it  is  not  only  the  right 
but  the  duty  of  the  commissioner  to  either  suspend  it, 
if  the  irregularities  or  defects  are  of  such  a  nature  that 
they  may  be  remedied  by  supplemental  proceedings,  or 
to  cancel  it  when  the  objection  is  jurisdictional  and 
incurable. 

So,  where  fraud  is  apparent  or  is  brought  to  the 
notice  of  the  commissioner,  he  is  not  bound  to  remain 
passive,  allowing  a  proceeding  to  be  consummated 
which  it  would  be  his  duty  to  take  immediate  steps  to 
annul.* 

Some  of  the  federal  trial  courts  have  been  disposed 

^Cornelius  v.  Kissel,  128  U.  S.  456,  461,  9  Sap.  Gt  Bep.  122;  Brown 
V.  Hitchcock,  173  IT.  S.  473,  19  Sup.  Ct.  Bep.  485;  Hosmer  v. 
Wallace,  47  Cal.  461  (cited  in  Orchard  v.  Alexander,  157  XS.  8.  372,  380, 
15  Sup.  Ct.  Bep.  635);  Swigart  v.  Walker,  49  Kan.  100,  30  Pac  162; 
Vance  v.  Kohlberg,  50  Gal.  346;  Jones  v.  Meyers,  2  Idaho,  794,  35  Am. 
St.  Bep.  259,  26  Pac.  215;  Whitney  v.  Spratt,  26  Wash.  62,  87  Am.  St. 
Bep.  738,  64  Pac.  919;  Yantongeren  v.  Heffeman,  6  Dak.  180,  226,  38 
N.  W.  52.    See  note  to  Hartmann  v.  Warren,  22  C.  C.  A.  30. 

>  Cornelius  v.  Kissel,  128  TJ.  S.  456,  9  Sup.  Ct.  Bep.  122;  Olive  Land 
and  Development  Co.  v,  Olmstead,  103  Fed.  368 ;  Cosmos  Exploration  Co. 
'  V.  Gray  Eagle  Oil  Co.,  104  Fed.  20. 

•Orchard  v.  Alexander,  157  TJ.  S.  372,  383,  15  Sup.  Ct.  Bep.  635;  Par- 
sons V.  Venzke,  164  U.  8.  89,  17  Sup.  Ct.  Bep.  27;  Hawley  v.  Diller,  178 
XT.  8.  476,  20  Sup.  Ct.  Bep.  986;  Bisdon  v.  Davenport,  4  8.  Dak.  555,  57 
N.  W.  482;  Young  v.  Hanson,  95  Iowa,  717,  64  N.  W.  654;  Drew  v. 
Comisky,  22  L.  D.  174;  Castello  v,  Bonnie,  23  L.  D.  162. 

« Caldwell  v.  Bush,  6  Wyo.  342,  45  Pac  48tf. 
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to  hold  that  where  f  rand  is  perpetrated  and  the  issuance 
of  the  certificate  is  procured  by  resort  to  fraudulent 
methods,  the  remedy  of  the  government  is  by  suit  in 
equity  to  secure  its  cancellation;^  but  in  Orchard  v. 
Alexander,*  the  supreme  court  of  the  United  States, 
after  reviewing  all  of  its  previous  rulings  on  the  sub- 
ject, clearly  indicated  that  until  the  patent  issues  the 
commissioner  of  the  general  land  office  and  the  secre- 
tary of  the  interior  are  clothed  with  plenary  power  over 
the  acts  of  the  subordinate  officers  of  the  land  depart- 
ment, and  nothing  less  than  a  gross  abuse  of  this  power 
wiU  justify  the  courts  in  reviewing  and  annulling  their 
acts.* 

The  mere  suspension  of  an  entry  for  the  purpose  of 
requiring  compliance  with  departmental  regulations, 
supplying  supplemental  proofs,  or  curing  apparent  de- 
fects, will  not  destroy  the  force  of  the  certificate  or 
enable  third  parties  to  attack  its  validity ;  *  but  if  can- 
celed, and  such  cancellation  result  from  the  rightful 
exercise  of  authority,  the  force  and  power  of  the  certifi- 
cate is  destroyed.*^ 

*  Smith  V.  Ewing,  11  Saw.  66,  23  Fed.  741 ;  Wilson  v.  Fine,  14  Saw. 
224,  40  Fed.  52;  Stimson  v.  Clarke,  45  Fed.  760;  American  Mortg.  Go.  v. 
Hopper,  48  Fed.  47. 

•  157  U.  S.  372,  15  Sup.  Ct.  Bep.  635. 

'See,  alflo,  Parsons  i;.  Venzke,  164  U.  S.  89,  17  Sup.  Ct.  Bep.  27; 
Caldwell  v.  Bush,  6  W70.  342,  45  Pac.  488;  United  States  v.  Steenerson, 
50  Fed.  504;  DUler  v.  Hawley,  81  Fed.  653;  Hawley  v.  Diller,  178  U.  S. 
476,  20  Sup.  Ct.  Bep.  986;  American  Mortgage  Co.  v.  Hopper,  64  Fed. 
553,  Id.  56  Fed.  67;  Durango  Land  and  Coal  Co.  v.  Evans,  80  Fed.  425, 
430;  California  Bedwood  Co.  v.  Litle,  79  Fed.  854;  Warner  Valley 
Stock  Co.  17.  Smith,  165  U.  S.  28,  17  Sap.  Ct.  Bep.  225;  Knight  v.  United 
States  L.  Assn.,  142  U.  S.  161,  12  Sup.  Ct.  Bep.  258;  Michigan  Land 
and  Lumber  Co.  v.  Bust,  168  U.  S.  589,  18  Sup.  Ct.  Bep.  208;  Brown  v. 
Hitchcock,  173  U.  S.  473,  19  Sup.  Ct.  Bep.  485;  Cosmos  Exploration  Co. 
V.  Gray  Eagle  Oil  Co.,  112  Fed.  4;  Parcher  v.  Gillen,  26  L.  D.  34;  Aspen 
Cona.  M.  Co.  v,  Williams,  27  L.  D.  1. 

«La8t  Chance  M.  Co.  v.  Tyler  M.  Co.,  61  Fed.  557^  561. 

•Murray  v.  PolglaBe,  17  Mont.  455,  48  Pac  505. 
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As  to  whether  such  cancellation  is  in  the  rightful 
exercise  of  such  power  is  a  matter  concerning  which  the 
courts  may  inquire.^ 

Such  cancellation  would  not  of  itself  render  the 
ground  subject  to  relocation.  The  applicant  would  sim- 
ply be  relegated  to  such  possessory  rights  as  he  had 
prior  to  the  initiation  of  patent  proceedings  and  such  as 
he  may  have  subsequently  acquired.' 

An  order  directing  that  an  entry  be  ''held  for 
**  cancellation/'  is  as  effectual  as  an  order  canceling 
it.» 

Upon  the  question  as  to  whether  such  an  order  takes 
effect  as  of  the  date  made  without  regard  to  the  time 
when  it  is  noted  of  record  in  the  local  office,  or  from  the 
time  of  such  notation,  we  find  that  the  land  department 
has  not  been  altogether  consistent  in  its  rulings.  At 
one  time  it  held  that  it  took  effect  only  upon  its  trans- 
mission to  and  notation  by  the  local  officers.^ 

It  subsequently  changed  this  ruling  and  adopted  the 
view  that  such  order  takes  effect  as  of  the  date  made, 
without  regard  to  the  time  when  it  is  noted  of  record  m 
the  local  office,^  and  this  ruling  received  the  sanction  of 
the  circuit  court  of  the  eighth  circuit  district  of  Minne- 
sota.* 

The  circuit  court  of  appeals  for  the  same  circuit, 

>  Orchard  17.  Alexander,  supra  (citing  Johnson  «.  Towsley,  IS  WalL 
72) ;  Parsons  v.  Venske,  164  U.  a  89,  17  Sup.  Ct.  Sep.  27. 

'Clipper  Mining  Co.  v.  £U  Min.  and  L.  Co.  (Colo.),  68  Pac  286;  Beals 
V.  Cone,  27  Colo.  473,  83  Am.  St.  Bep.  92,  62  Pac  948;  McGowan  v. 
Alps  Cons.  M.  Co.,  23  L.  D.  113;  In  re  Magnider,  1  L.  D.  526.  See 
Floyd  V.  Montgomery,  26  L.  D.  122;  Draper  v.  Wells,  25  L.  D.  550. 

s  Murray  v.  Polglase,  17  Mont.  455,  43  Pac  605,  a  a  second  appeal, 
23  Mont  401,  59  Pac.  439.        ^ 

*Qee  authorities  referred  to  in  Germania  Iron  Go.  v.  James,  89  Fed. 

811,  816. 
•  Anderson  v.  N.  P.  B.  R.,  7  L.  D.  163;  Perrott  v.  Conaick,  13  L.  IX 

598 ;  Oettel  v.  Dnfnr,  22  L.  D.  77. 
•Germania  Iron  Co.  v.  James,  82  Fed.  807,  809. 
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however,  condemned  the  later  ruling  on  both  prin- 
ciple and  policy.^ 

Logically  such  an  order  should  not  take  effect  at 
least  until  the  time  for  appeal  or  application  for  review 
has  elapsed,^  although  there  are  decisions  of  the  depart- 
ment holding  to  the  contrary.* 

The  order  of  the  secretary  reversing  such  a  judgment 
by  the  commissioner  would,  of  course,  reinstate  the 
entry. 

One  who  purchases  from  the  holder  of  such  certificate 
takes  his  title  subject  to  the  right  of  the  department  to 
cancel  the  entry  for  sufficient  reasons.*  He  is  entitled 
to  no  equitable  consideration  by  reason  of  such  pur- 
chase.* He  has  no  greater  or  different  right  than  the 
one  from  whom  he  purchased,*  and  is  charged  with 
notice  of  all  defects  in  the  title.'' 

A  transferee  or  mortgagee  claiming  under  an  entry, 
however,  if  his  interest  or  claim  is  known  to  the  land 
department,  is  entitled  to  notice  of  any  action  by  the 
government  affecting  the  entry.® 

On  application  for  reinstatement  of  a  canceled  min- 
eral entry,  where  it  appears  that  parties  are  claiming 
adversely  thereto,  the  applicant  should  publish  notice 
of  his  application  for  a  period  of  sixty  days,  in  the 

•  Oermania  Iron  Co.  t;.  James,  89  Fed.  811.  See  Qermania  Iron  Co.  v. 
United  States,  165  U.  8.  379;  17  Sup.  Ct.  Bep.  337. 

•Guillory  v.  BuUer,  24  L.  D.  209;  Cowles  v.  Huff,  Id.  81. 

*In  re  Beed,  6  L.  D.  563;  Barclay  v.  Stats,  of  California,  Id,  699. 

«Swigart  v.  Walker,  49  Kan.  100,  30  Pac.  162;  American  Mortgage 
Co.  v.  Hopper,  66  Fed.  67;  Id.  64  Fed.  553;  Diller  v.  Hawley,  81  Fed. 
651;  Hawley  v.  Diller,  178  U.  8.  476,  20  Sup.  Ct.  Bep.  986;  California 
Bedwood  Co.  v.  Little,  79  Fed.  854 ;  Lusk  v,  Larned  Mercantile  B.  £.  Co., 
7  Kan.  App.  581,  52  Pac.  455. 

«  United  States  v.  MiUer,  14  L.  D.  617. 

•  Murphy  v.  Sanford,  11  L.  D.  123. 

f  In  re  Kibling,  7  L.  D.  327.  As  to  who  are  purchasers  in  good  faith, 
see  Hawley  v.  Diller,  178  U.  8.  476,  20  Sup.  Ct.  Bep.  986. 

•  Bomance  Lode  Mining  Claim,  31  L.  D.  51. 
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same  manner  as  a  notice  for  an  original  application  for 
patent  is  required  to  be  published.^ 

g  773.  The  certificate  of  pnrchaae  as  evidence — Ool- 
lateral  attack. — ^Before  the  duplicate  receipt  or  certifi- 
cate may  be  introduced  in  evidence  for  any  purpose,  it 
is  necessary  to  prove  the  genuineness  of  the  signature 
of  the  land  officer  issuing  it.* 

The  doctrine  that  courts  take  judicial  notice  of  the 
genuineness  of  the  signatures  of  executive  officers  only 
applies  to  the  heads  of  departments  and  principal  offi- 
cers. We  are  aware  of  no  case  where  the  doctrine  has 
been  extended  to  any  subordinate  official  connected  with 
the  administration  of  the  land  laws  below  that  of  an 
acting  commissioner.* 

For  what  purpose  may  the  certificate  be  admitted  in 
evidence?  If  it  is  equivalent  to  a  patent,  it  should  be 
accepted  as  evidence  of  title  in  actions  brought  by  or 
prosecuted  against  third  parties. 

It  has  frequently  been  held  by  the  supreme  court  of 
the  United  States  that  in  the  federal  courts  certificates 
of  final  entry  issued  by  the  officers  of  the  land  depart- 
ment are  not  sufficient  to  authorize  a  recovery  in  an 
action  of  ejectment,  as  the  legal  effect  of  such  certifi- 
cates is  to  convey  only  the  equitable  title.*  This  rule 
applies,  notwithstanding  the  fact  that  the  state  wherein 
the  action  is  brought  has  provided  by  its  laws  that  re- 
covery may  be  had  in  ejectment  when  the  party  claims 
by  virtue  of  such  a  certificate.^    It  is  to  be  noted,  how- 

^Kohnjo  and  Fortuna  Lodes,  28  L.  D.  451;  Oaffney  v.  Turner,  29 
L.  D.  470. 

'Jackson  v.  McMurraj,  4  Colo.  76,  citing  Fail  v,  Goodtitle,  Breese 
(111.),  201. 

"York  Railwaj  Co.  v.  Winans,  17  How.  31. 

*Langdon  v.  Sherwood,  124  U.  S.  74,  8  Sup.  Ct.  Bcp.  429;  Fenn  v. 
Holme,  21  How.  481,  483. 

» Hooper  t;.  Scheimer,  23  How.  235;  Langdon  v,  Sherwood,  124  U.  S. 
74,  8  Sup.  Ct.  Bep.  429. 
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ever,  that  the  controversies  in  which  these  principles 
were  announced  arose  out  of  entries  for  agricultural 
land,  and  not  under  the  mining  laws.  The  essential 
difference  in  the  nature  of  the  estate  held  by  the  owner 
of  a  perfected  mining  location  and  that  held  by  an  agri- 
cultural claimant  has  been  fully  explained  in  a  preced- 
ing section.* 

Under  the  mining  laws,  the  tenure  by  which  the  estate 
of  the  miner  is  held  possesses  the  attributes  of  a  fee,  as 
against  every  one  save  the  government  Ejectment 
may  be  maintained  upon  an  unpatented  mining  title.^ 
When  perfected  under  the  law,  a  mining  location  is  held 
under  a  legal  title  as  against  every  one  save  the  para- 
mount proprietor,^  and  its  owner  is  entitled  to  the  most 
plenary  and  summary  remedies  cognizable  in  equity 
for  quieting  his  claim  against  hostile  attack.^ 

The  certificate  of  purchase  is  evidence  of  the  perfec- 
tion of  the  right.  It  is  evidence  that  all  adverse  claims 
which  might  have  been  asserted  against  the  right  of  the 
purchaser  have  been  waived  or  adjudicated  in  his  favor. 
Adverse  claimants  have  had  their  day  in  court» 

In  addition  to  this,  section  nine  hundred  and  ten  of 
the  Kevised  Statutes  provides  that, — 

*  *  No  possessory  action  between  persons  in  any  court 
' '  of  the  United  States  for  the  recovery  of  any  mining 
*  *  title  or  for  damages  to  any  such  title  shall  be  affected 
''by  the  fact  that  the  paramount  title  to  the  land  in 
**  which  such  mines  lie  is  in  the  United  States.*' 

Certificates  of  purchase  issued  to  mining  claimants 
are  accepted  by  the  federal  courts  as  evidence  of  the 

I  Ante,  §  542. 

s  Davidson  v,  GaOiiiB,  92  Fed.  230. 
•Ante,  If  535,  539. 

^GilliB  V.  Downey,  85  Fed.  483,  488;  Dahl  v,  Kannbeim,  132  IT.  S.  260, 
10  Sup.  Ct.  Bep.  74. 
'NellBon  V.  Champagne  M.  and  M.  Co.,  Ill  Fed.  655. 


§  773  THE  CEBTIFICATB  OF  PURCHASE.  1384 

right  to  maintain  actions  involving  the  ownership  of 
the  daim.^ 

So  far  as  the  state  courts  are  concerned,  this  role  is 
accepted  on  principle,'  although  in  most,  if  not  all,  of 
the  states  there  is  affirmative  legislation,  making  the 
certificate  primary  evidence  that  the  holder  or  his 
assignee  is  the  owner  of  the  land. 

The  force  of  the  certificate  may  be  overcome  by  show- 
ing that  in  issuing  it  the  land  officers  exceeded  their 
jurisdiction;  and  the  test  in  such  cases  is  whether  the 
officers  had  the  power  to  enter  upon  the  inquiry,  not 
whether  their  conclusion  in  the  course  of  it  was  right.* 
The  certificate  is  not  subject  to  collateral  attack.^  It 
may  be  assailed  only  upon  the  same  grounds  and  in  the 
same  manner  as  a  patent  may  be  assailed  ^ — ^a  subject 
to  be  fully  presented  in  a  succeeding  section.* 

1  Aurora  Hill  Cons.  M.  Go.  v.  85  M.  Co.,  12  Saw.  355,  34  Fed.  515, 
(referred  to  in  Benson  M.  and  S.  Go.  v,  Alta  M.  and  8.  Go.,  145  U.  S. 
428,  432,  12  Sup.  Gt.  Bep.  877) ;  Hamilton  v.  Southern  Nev.  G.  and  8.  M. 
Go.,  13  Saw.  113,  33  Fed.  562;  Gona.  Wyoming  G.  M.  Go.  v.  Ghampion 
H.  Go.,  63  Fed.  540,  541. 

'Bader  i;.  Allen,  27  Or.  344,  41  Pac  154;  Deno  v.  Orii&n,  20  Nev.  249, 
20  Pac  338. 

'Bradley  v.  Dell's  Lumber  Go.,  105  Wis.  245,  81  N.  W.  394^  and  eases 
cited.    See,  also,  note  to  Hartman  i;.  Warren,  22  G.  G.  A.  30. 

4  Hamilton  v.  Southern  Nev.  G.  and  8.  M.  Go.,  18  Saw.  113,  33  Fed. 
562;  Neilson  v.  Ghampagne  M.  and  M.  Go.,  Ill  Fed.  655.  See  Murray  v. 
Polglase,  23  Mont.  401,  59  Pac.  439. 

iBash  17.  Gascade  M.  Go.  (Wash.),  69  Pac  402,  404. 

•Post,  I  777. 
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g  777.  Oeneral  rules  as  to  conclasiveness  of  patents. 
— ^In  presenting  in  the  preceding  chapters  some  of  the 
questions  arising  out  of  the  various  phases  of  the  fed- 
eral mining  laws,  ihe  force  and  effect  of  a  land  patent 
when  issued  has  been  necessarily,  although  incidentally, 
involved.  We  have  there  had  occasion  to  enunciate 
some  of  the  elementary  principles  which  have  guided 
the  courts  in  determining  the  legal  value  of  this  in- 
strument. 

**  The  land  department  is  a  qiuisi  judicial  tribunal, 
''  and  a  patent  is  the  judgment  of  that  tribunal  upon 
*  *  the  questions  presented  and  a  conveyance  in  the  exe- 
**  cution  of  that  judgment.^ 

**  When  it  is  attacked,  two  questions  are  presented. 
**  They  are.  Did  the  department  have  jurisdiction  to 


*As  to  the  double  aspect  of  a  patent— i.  e,  as  a  judgment  and  a 
conveyance— see  note  to  Hartman*  v.  Warren,  22  C.  C.  A.  30. 
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It 


issue  the  patent  and  to  determine  the  questions  which 
conditioned  its  issne?  and,  Was  its  judgment  induced 
"  by  fraud,  mistake  of  fact,  or  error  in  lawt'*  ^ 

With  the  issuance  of  the  patent  the  functions  of  the 
land  department  terminate.* 

It  is  the  culmination  of  the  proceeding  in  rem  • — ^the 
final  judgment  of  the  tribunal  specially  charged  with 
passing  the  government  title.  With  the  title  passes 
away  all  authority  or  control  of  the  executive  depart- 
ment over  the  land  and  over  the  title  which  it  conveys.* 

To  the  extent  that  we  have  already  covered  the  field, 
it  is  unnecessary  to  do  more  than  recapitulate  the  re- 
sults heretofore  reached  as  to  the  force  and  effect  of 
this  judgment 

(1)  A  patent  for  land  is  the  highest  evidence  of  title, 
and  is  conclusive  against  the  government  and  all  claim.- 
ing  under  junior  patents  or  titles  until  set  aside  or  an- 
nulled.   It  is  not  open  to  collateral  attack ; 

(2)  The  land  department  is  a  tribunal  appointed  by 
congress  to  decide  certain  questions  relating  to  the 
public  lands,  and  its  decision  upon  matters  of  fact 
cognizable  by  it,  in  the  absence  of  fraud  or  imposition, 
is  conclusive  everywhere  else ; 

(3)  The  government  having  issued  a  patent  cannot, 
by  the  authority  of  its  own  oflBcers,  invalidate  it  by  the 
issuing  of  a  second  one  for  the  same  property ; 

(4)  A  patent  may  be  collaterally  impeached  in  any 
action,  and  its  operation  as  a  conveyance  defeated  by 

>  United  States  v.  Northern  Pacific  Bailway,  95  Fed.  864.  See,  also. 
King  V.  McAndrews,  111  Fed.  860,  where  the  principles  are  terselj  stated 
and  anthorities  cited. 

•Steel  V.  St.  Louis  Smelting  Co.,  106  U.  S.  447,  454,  1  Sup.  Ct.  Bep. 
389. 

•Ante,  1713. 

4  Moore  v.  Bobbins,  96  IT.  S.  530;  Kirwan  v.  Murphj,  83  Fed.  275; 
King  V.  McAndrewB,  111  Fed.  860. 
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showing  that  the  department  had  no  jurisdiction  to 
dispose  of  the  lands ;  that  is,  that  the  law  did  not  pro- 
vide for  selling  them,  or  that  they  had  been  reserved 
from  sale,  or  dedicated  to  special  purposes,  or  had 
been  previously  transferred  to  others ;  * 

(5)  A  patent  is  conclusive  evidence  that  all  antece- 
dent steps  necessary  to  its  issuance  have  been  properly 
and  legally  taken ;  * 

(6)  It  is  conclusive  evidence  of  the  citizenship  and 
qualification  of  the  patentee ;  ^  and, 

(7)  In  cases  of  mining  patents,  that  all  matters 
which  might  have  been  the  subject  of  an  adverse  claim 
have  been  conclusively  adjudicated  in  favor  of  the  pat^ 
entee.* 

Embraced  within  these  general  propositions  we  en- 
counter certain  subordinate  or  complementary  rules, 
referable  to  one  or  the  other  of  the  general  ones,  where 
attention  is  directed  to  a  particular  fact,  or  series  of 
facts,  necessary  to  be  passed  upon  in  the  patent  pro- 
ceeding, or  which  may  be  presumed  to  have  been  passed 
upon.  We  are  not  particularly  interested  in  the  inves- 
tigation of  any  class  of  patents,  save  those  issued  in 
pursuance  of  the  mining  laws,  and  are  not  called  upon 
to  examine  the  special  force  and  effect  of  such  instru- 
ments as  conveying  the  government  title  to  lands 
agricultural  in  character,  except  in  so  far  as  clauses 

^Anie,  « 175. 

•Davis  V.  Wdbbold,  139  U.  8.  507,  11  Sup.  Ct.  B«p.  628;  United 
States  i;.  Iron  8.  M.  Co.,  128  U.  8.  673,  9  Sup.  Ct.  Rep.  196;  Iron  8.  M. 
Co.  V.  Campbell,  17  Colo.  267,  29  Pac.  513;  Kahn  t;.  Old  Tel.  Co.,  2 
Utah,  174;  Chambers  t;.  Jones,  17  Mont.  156,  42  Pac.  758;  Poire  v. 
Wells,  6  Colo.  406;  Justice  M.  Co.  v.  Lee,  17  Colo.  260,  40  Pac.  444; 
Montana  Cent.  By.  i;.  Migeon,  68  Fed.  811;  Harkrader  v,  Carroll,  76 
Fed.  474. 

•Ante,  S227. 

*Ante,  %  742;  Champion  M.  Co.  «.  Cons.  Wyoming  M.  Co.,  75  CaL  78, 
82, 16  Pac.  513. 


§  778  THE  PATENT.  1388 

of  reservation  are  lawfully  inserted  therein,  excluding 
from  their  operation  mines  and  mining  claims. 

These  complementary  rules  may  be  considered  in  suc- 
ceeding sections  as  we  examine  individual  classes  of 
patents  falling  within  the  purview  of  this  treatise. 

§  778.  Oonclasiveness  of  patent  as  to  form  and  ex- 
tent of  surface  boundaries.— We  have  heretofore  dis- 
cussed the  superficial  extent  which  may  be  lawfully 
embraced  in  mining  locations,  both  lode  *  and  placer,* 
and  have  noted  that,  while  the  law  limits  the  area  which 
an  individual  may  embrace  in  a  single  location,  there 
is  no  limitation  to  the  number  of  locations  he  may  pur- 
chase.* A  patent  may,  therefore,  embrace  a  greater 
area  than  that  included  in  a  single  location,  as  the 
owner  may  include  in  his  patent  application  as  many 
contiguous  locations  as  he  may  own.^  It  may  thus 
appear  upon  the  face  of  the  patent  that  the  area  is 
greater  than  is  allowed  for  an  individual  location.  This 
does  not  render  the  patent  void,  nor  cast  upon  the 
patentee  the  affirmative  duty  of  showing  that  the  pat- 
ented surface  is  a  composite  of  several  locations.  This 
fact  will  necessarily  be  presumed  in  support  of  the 
patent.  As  was  said  by  the  supreme  court  of  the  United 
States,  in  speaking  of  the  functions  of  the  land  depart- 
ment : — 

*  *  Indeed,  the  doctrine  as  to  the  regularity  and  valid- 
**  ity  of  its  acts  goes  so  far  that,  if  under  any  circum- 
**  stances  under  the  existing  law  a  patent  will  be  held 
'*  valid,  it  will  be  presumed  that  such  circumstances 
''  existed.^' » 

This  doctrine  was  applied  to  a  placer  patent  embra- 
cing an  area  in  excess  of  that  allowed  to  an  association 

» Ante,  S  361.  *  Ante,  §S  670,  672. 

'  Ante,  §  447.  *  St  Louis  Smelting  Co.  v.  Kemp,  104  U.  a  636. 

•  Ante,  8  327. 
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of  individuals^^  and  was  followed  by  the  circuit  court 
and  the  circuit  court  of  appeals  of  the  ninth  circuit 
and  applied  to  lode  patents.^ 

It  may  be  announced  as  a  general  rule  that  a  patent 
is  conclusive  evidence  as  to  the  limits  of  a  location, 
and  that  it  cannot  be  assailed  by  showing  that  its  actual 
boundaries  were  different  from  those  described  in  the 
patent.* 

Nor  are  the  proceedings  on  which  its  issuance  was 
based  admissible  in  evidence  to  impeach  or  vary  it.^ 

This  rule  is,  of  course,  subject  to  the  qualifications  that 
where  there  is  a  variance  between  the  calls  of  the  patent 
for  courses  and  distance  and  the  monuments  specified 
therein  the  monuments  control,^  where  the  monuments 
are  clearly  ascertained.® 

g  779.  Character  of  the  land  established  by  the  pat- 
ent.— ^It  has  been  frequently  determined  that  the  patent 
is  conclusive  evidence  of  the  character  of  the  land.  If 
the  instrument  was  issued  pursuant  to  the  laws  govern- 
ing agricultural  lands,  the  land  embraced  therein  will 
be  conclusively  presumed  to  be  agricultural,  and  if 
under  the  mining  laws,  to  be  mineral.'^ 

*  See,  also,  Tucker  v.  Maaser,  113  U.  S.  203. 

>  Carson  City  G.  and  8.  M.  Co.  v.  North  Stor  M.  Co.,  73  Fed.  597,  8.  C. 
on  appeal,  83  Fed.  658;  Peabody  Gold  Mining  v.  Gold  Hill  M.  Co., 
97  Fed.  657,  S.  C.  on  appeal,  111  Fed.  817.  See  the  discussion  in  a  pre- 
▼ions  section  of  the  Lakin-Bolly  cases  (I  604,  p.  1081),  which  case  was 
invoked  in  an  attempt  to  qualify  this  doctrine. 

'Waterloo  M.  Co.  v.  Doe,  56  Fed.  685,  687,  S.  C.  82  Fed.  45;  Golden 
Beward  M.  Co.  v.  Buxton  Min.  Co.,  79  Fed.  868,  874. 

«  Miller  v.  Grunsky  (Cal.),  66  Pac.  858. 

^Los  Angeles  Farming  and  Milling  Co.  v.  Thompson,  117  Cal.  594,  49 
Pae.  714;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  578,  S.  C.  on  appeal,  94 
Fed.  983. 

•Thallman  v.  Thomas,  102  Fed.  935. 

» Garrard  v.  Silver  Peak  Mines,  82  Fed.  578;  Scott  v.  Lockey  Inv.  Co., 
60  Fed.  34;  United  States  v.  Budd,  144  U.  8.  167,  12  Sup.  Ct.  Eep.  575; 
United  States  v.  Mackintosh,  85  Fed.  333;  Shaw  v.  Kellogg,  170  U.  8. 
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This  rule,  when  invoked  in  certain  classes  of  cases, 
seems  to  have  lost  some  of  its  force,  if  it  is  not  alto- 
gether ignored.  Take,  for  example,  the  case  of  a  patent 
for  a  placer  claim  within  the  limits  of  which  it  is 
asserted  that  a  lode  exists,  whose  existence  was  known 
at  the  time  the  placer  patent  was  applied  for,  and  which 
was  not  embraced  within  the  placer  application. 

The  courts  hold  in  such  instances  that  the  patent  is 
not  so  conclusive  that  the  land  is  placer  in  character 
as  to  prevent  the  owner  of  the  known  lode  from  defeat- 
ing the  operative  force  of  such  patent  in  an  action  at 
law,  by  showing  the  facts  as  to  the  existence  of  such 
lode  and  the  knowledge  thereof  by  the  placer  claimant.* 

So  with  a  townsite  patent.  Where,  at  the  time  of 
perfecting  a  townsite  entry,  a  mine  or  valid  mining 
claim  exists  within  the  limits  of  the  townsite  which 
presumptively,  except  in  the  case  of  incorporated  cities 
or  towns,  embraces  only  non-mineral  lands,  there  is  judi- 
cial sanction  for  the  assertion  that  the  owner  of  the 
mine  or  mining  claim  may,  in  an  action  at  law,  defend 
against  the  patent  by  showing  the  existence  of  such 
mine  or  mining  claim  at  the  date  of  the  entry,  although 
there  is  doubt  as  to  the  correctness  of  this  doctrine.* 
It  is  maintained  on  the  ground  that  the  known  lode, 
mine,  or  mining  claim  is  reserved  out  of  the  patent; 
but  when  a  railroad  patent  has  been  issued  which  cannot 

812,  18  Sup.  Ct.  Eep.  632;  Northern  Pacific  Bailway  «.  Soderberg,  86 
Fed.  49;  Mendota  Club  v.  Anderson,  101  Wis.  479,  78  N.  W.  185;  Bood 
V,  Wallace,  109  Iowa,  5,  79  N.  W.  449;  Cosmos  Exploration  Co.  «.  Gray 
Eagle  Oil  Co.,  104  Fed.  20,  S.  C.  on  appeal,  117  Fed.  4;  Burfenning  v, 
Chicago-St.  Paul  M.  and  O.  Rj.  Co.,  163  U.  S.  321,  16  Sup.  Ct.  Bep. 
1018;  Standard  Quicksilver  M.  Co.  v,  Habishaw,  132  CaL  115,  64  Pac 
113;  Small  v.  Lutz  (Dr.),  67  Pac.  421;  Klauber  i;.  Higgins,  117  CaL 
451,  49  Pac.  466;  Saunders  v.  La  Purissima  G.  M.  Co.,  125  Cal.  159,  57 
Pac  656,  applying  doctrine  to  state  patents.  Bee,  also,  note  2,  page  265, 
§  161,  ante. 

^Ante,  8 §720,  72L 

•Ante,  S8  177;  723. 
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lawfully  include  lands  known  to  be  mineral  at  the  date 
of  its  issuance  it  seems  that  the  only  method  of  attacking 
it  on  the  ground  that  it  includes  known  mineral  land  is 
by  bill  in  equity  to  vacate  and  set  it  aside. 

One  owning  a  mining  claim  in  a  section  of  land 
which,  if  non-mineral  in  character,  would  inure  to  a 
railroad  company  under  a  congressional  grant,  cannot 
at  law  attack  a  patent  issued  to  such  company  by  show- 
ing that  the  land  embraced  within  the  mining  claim 
was  mineral  in  character  at  the  date  of  the  railroad 
patent.  The  aid  of  the  government  must  be  invoked  to 
vacate  such  a  patent,  and  until  it  is  vacated  it  is  a 
conclusive  adjudication  that  the  lands  are  non-min- 
eral.^ 

A  similar  rule  applies  to  agricultural  patents.  The 
owner  of  a  ** known  mine''  within  premises  patented 
as  agricultural  cannot  defend  in  an  action  at  law 
against  such  a  patent.^  The  method  of  obtaining  relief 
is  the  same  as  in  the  case  of  railroad  patents — a  suit 
brought  by  the  United  States  to  set  the  patent  aside.' 

g  780.  What  is  conveyed  by  a  lode  patent. — ^A  lode 
patent  conveys: — 

(1)  The  exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  included  within  the  limits  of  the  loca- 
tion,^ as  described  in  the  patent,  subject  only  to  pre- 
existing easements ;  ^ 

»  Ante,  f  161. 

'  Scott  V,  Lockey  lov.  Co.,  60  Fed.  34 ;  ante,  1 161,  and  notes.  As 
to  what  constitutes  '  *  known  mines, "  see  §  209.  As  opposed  to  the 
doctrine  of  the  text,  see  Kansas  City  M.  and  M.  Co.  v.  Clay  (Ariz.),  29 
pac.  9.  See,  also,  Garrard  «.  Silver  Peak  Mines,  82  Fed.  578,  S.  C.  on 
appeal,  94  Fed.  983. 

'For  instances  where  this  remedy  was  sought,  see  cases  cited  in  note 
3,  p.  265. 

4  Bev.  Stats.,  §  2322. 

•Ante,  1729. 
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(2)  All  veins,  lodes,  and  ledges  thronghont  their 
entire  depth,  the  tops,  or  apices,  of  which  lie  within 
the  boundaries,^  the  right  to  pursue  the  vein  in  depth 
outside  of  such  boundaries  being  limited,  however,  to 
cases  where  the  lines  of  the  location  and  the  physical 
conditions  with  respect  to  the  lode  are  such  as  are  out- 
lined in  the  chapter  on  extralateral  rights ;  * 

(3)  Prima  facie,  such  a  patent  confers  the  right  to 
everything  found  within  vertical  planes  drawn  through 
the  surface  boundaries;  but  these  boundaries  may  be 
invaded  by  an  outside  lode  locator  holding  the  apex 
of  a  vein  under  a  regular  valid  location,  in  the  pursuit 
of  his  vein  on  its  downward  course  underneath  the  pat- 
ented surface.  How  the  prima  facie  presumption  may 
be  overcome,  and  on  whom  rests  the  burden  of  proof, 
will  be  discussed  when  dealing  with  the  action  of  tres- 
pass and  the  rules  of  evidence  applicable  to  such 
action.' 

It  was  at  one  time  required  by  the  land  department 
that  the  applicant  in  the  patent  proceeding  should  state 
in  his  published  and  posted  notices  the  length  of  the 
located  lode  which  he  claims.*  The  surveyor  surveys 
a  lode  line,  describes  it  in  his  field  notes,  and  frequently 
delineates  it  on  his  plat,  and  the  patent  grants  the  sur- 
face ground  as  surveyed,  and  so  many  linear  feet  of  the 
vein. 

As  under  the  existing  law,  the  appropriation  of  the 
vein  is  accomplished  by  locating  a  surface  including  it, 
the  locator  can  obtain  no  more  in  length  than  is  in- 
cluded within  the  limits  of  the  surface  boundaries,  and 

iDel  Monte  Min.  and  MiU.  Co.  v.  loifit  Chance  M.  Co.,  171  U.  8.  65, 
18  Sup.  Ct.  Bep.  895;  Calhoun  0.  M.  Co.  v.  Ajaz  G.  M.  Co.,  27  Colo.  1, 
88  Am.  St.  Bep.  17,  59  Pae.  607;  8.  C.  on  writ  of  error,  182  U.  a  499, 
21  8np.  Ct.  Bep.  885. 

•Ante,  H  581-594. 

•  Po9i,  I  866. 

<Thi«  is  no  longer  required* 
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the  mere  call  in  the  survey  and  patent  for  so  many  feet 
of  the  lode  is  of  no  moment.  If  a  patentee  is  granted 
'fifteen  hundred  linear  feet  on  a  vein,  he  will  obtain  that 
much,  if  so  much  is  found  within  his  surface  bounda- 
ries. If  there  is  less,  if  the  vein  does  not  traverse  the 
fuU  length  of  his  claim,  but  passes  out  of  a  side-line, 
the  patentee  may  not  follow  it  outside  of  these  bounda- 
ries on  the  strike.  There  is  no  reason  for  perpetuating 
the  early  theories  followed  by  the  land  department  as 
to  lode  patents  under  the  act  of  1866.^  There  is  no 
necessity  for  inserting  in  the  patent  the  number  of 
linear  feet  granted.  The  patent  is  certainly  not  con- 
elusive  evidence  of  the  physical  existence  of  a  lode  to 
any  continuous  extent.  The  issuance  of  a  lode  patent 
conclusively  presumes  the  existence  within  its  bounda- 
ries of  an  apex,^  as  this  is  a  fact  necessary  to  support 
its  validity,  but  it  will  not  be  presumed  that  this  apex 
takes  any  particular  direction  or  extends  for  any  defi- 
nite length.  The  course  of  the  lode  as  indicated  by  the 
hypothetical  lode  line  exhibited  by  the  surveyor  con- 
cludes no  one.' 

The  patent  wiU  only  convey  so  much  of  the  lode  as 
has  its  apex  within  the  boundaries,  and  the  call  for 
length  in  the  patent  is  useless.^ 

g  781.  What  is  conveyed  by  a  placer  patent — Reser- 
yation  of  lodes  "known  to  exist." — In  discussing  the 
proceedings  by  which  a  placer  patent  may  be  obtained, 
we  had  occasion  to  refer  to  the  law  which  excepted  from 
the  operation  of  such  patent  all  lodes  whose  exist- 
ence was  known  at  the  time  the  placer  application 

^Ante,  §59. 

•Iron  8.  M.  Co.  v.  Campbell,  17  Colo.  267,  272,  29  Pac.  513. 

•  Cons.  Wyoming  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540. 

*  Montana  Ore  Purchaaing  Co.  v.  Boston  and  Montana  M.  C.  C.  and  S. 
H.  Co.,  20  Mont  336,  51  Pac.  159;  State  v.  Diet.  Court,  25  Mont.  572,  65 
Pac  1020;  Lellie  Lode  Min.  Claim,  31  L.  D.  21. 

Llndley  on  M.— 88 


n 
ii 
ii 
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was  filed  and  which  were  not  claimed  by  the  placer 
applicant.^ 

The  form  of  placer  patent  now  issued  by  the  depart- 
ment contains  the  following  clauses : — 

"  First — That  the  grant  hereby  made  is  restricted  in 
its  exterior  limits  to  the  bonndaries  of  the  said  mining 
premises,  and  to  any  veins  or  lodes  of  quartz  or  other 
rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin, 
**  copper,  or  other  valuable  deposits,  which  may  have 
''  been  discovered  within  said  limits  subsequent  to  and 

**  which  were  not  known  to  exist  on  the (date  of 

**  filing  of  the  placer  patent  application).* 

**  Second — That  should  any  vein  or  lode  of  quartz 
' '  or  other  rock  in  place  bearing  gold,  silver,  cinnabar, 
''  lead,  tin,  copper,  or  other  valuable  deposits,  be 
' '  claimed,  or  known  to  exist  within  the  above-described 
''  premises  at  said  last-named  date,  the  same  is  ex- 
*^  pressly  excepted  and  excluded  from  these  presents. 

"  Third — That  the  premises  hereby  conveyed  may  be 
"  entered  by  the  proprietor  of  any  vein  or  lode  of  quartz 
*  *  or  other  rock  in  place  bearing  gold,  silver,  cinnabar, 

^Ante,  9413. 

'Formerlj  the  followiiig  danses  were  iiuerted:^ 

"  Ftr«t— That  the  grant  ia  restricted  in  its  exterior  limits  to  the 
"  boundaries  of  the  tract  described  and  to  any  Yeina  or  lodes  of  quarts 
"  or  other  rock  in  place  bearing  gold,  sUver,  cinnabar^  tin,  copper,  or 
"  other  Talnable  deposits,  whidi  maj  hereafter  be  discovered  within 
"  said  limits  and  which  are  not  claimed  or  known  to  exist  at  the  date 
"  thereof— «.  e.  the  date  of  the  patent.'* 

The  supreme  court  of  the  United  States  expressed  the  view  that  thif 
clause  gave  expression  to  the  intent  of  the  statute  (Bejnolds  v.  Iron  fl. 
M.  Co.,  116  U.  8.  687,  697,  6  Sup.  Ct.  Rep.  601);  but  subsequently  held 
that  the  terms  were  broader  than  the  language  of  the  statute.  The 
insertion  of  the  word  claimed  was  unauthorized.  Iron  8.  M.  Oo.  «. 
Reynolds,  124  U.  8.  374,  382,  8  8up.  Ct.  Rep.  598;  United  States  «. 
Iron  8.  M.  Co.,  128  U.  8.  673,  680,  9  Sup.  Ct.  Rep.  195;  Cripple  Civek 
G.  M.  Co.  V.  Mt.  Rosa  M.,  M.  and  L.  Co.,  26  L.  D.  622.  See,  also,  Dis- 
covery Placer,  25  L.  D.  460. 

The  restriction  was  unauthorized  in  another  particular:  It  fixed  the 
period  as  the  date  of  the  patent,  instead  of  the  date  of  filing  the  appli- 
cation.  Iron  8.  M.  Co.  v.  Mike  and  Starr  G.  and  S.  M.  Co.,  143  U.  a  394^ 
402,  12  Sup.  ct.  Rep.  543. 


1395  PLACER  PATENT — ^KNOWN  LODES.  §  781 

"  lead,  tin,  copper,  or  other  valuable  deposits,  for  the 
**  purpose  of  extracting  and  removing  the  ore  from 
**  such  vein  or  lode,  should  the  same,  or  any  part  there- 
**  of,  be  found  to  penetrate,  intersect,  pass  through,  or 
**  dip  into  the  mining  ground  or  premises  hereby 
**  granted.'^ 

By  eliminating  from  the  second  clause  the  words 
*  *  claimed  or, ' '  which  are  unauthorized,  the  restrictions 
fairly  express  the  intent  of  the  law. 

When  is  a  lode  ''known  to  exist'*  within  the  meaning 
of  the  statute,  so  as  to  be  excepted  from  the  operation 
of  the  placer  patent  f 

To  whom  must  its  existence  be  known  f  The  supreme 
court  of  the  United  States  has  enabled  us  to  answer 
these  questions  without  serious  diMculty. 

Where  a  location  of  a  vein  or  lode  has  been  made 
under  the  law  and  its  boundaries  have  been  specifically 
marked  on  the  surface  so  as  to  be  readily  traced,  and 
notice  of  the  locatipn  is  recorded  in  the  usual  books  of 
record  within  the  district,  it  may  be  safely  said  that  the 
vein  or  lode  is  known  to  exist,  although  personal  knowl- 
edge of  the  fact  may  not  be  possessed  by  the  applicant 
for  a  patent  to  a  placer  claim.  The  information  which 
the  law  requires  the  locator  to  give  to  the  public  must  be 
deemed  sufficient  to  acquaint  the  applicant  with  the 
existence  of  the  vein  or  lode ;  *  but  a  valid  lode  location 
can  only  be  predicated,  on  a  discovery  of  a  vein  of 
quartz  or  other  rock  in  place  carrying  valuable  deposits 
sufficient  to  justify  the  expenditure  of  time  and  money 
for  its  development,*  and  such  discovery  must  be 
shown  before  the  location  notice  or  its  record  will  pos- 
sess any  force  as  against  a  placer  patent.* 

»  Noyes  v.  Mantle,  127  U.  S.  348,  354,  8  Sup.  Ct.  Bep.  1132. 

•Anie,  f  336. 

•Migeon  v,  Montana  Cent.  By.,  77  Fed.  249  j  Discovery  Placer  Claim  v. 
Mnrray,  25  L.  D.  460;  Northern  P.  B.  B.  v.  Allen,  27  L.  D.  286;  In  re 
Bonrquin,  Id,  289. 
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While  the  land  department  has  jurisdiction  to  issne 
a  patent  for  a  lode  previously  known  to  exist  within 
the  limits  of  a  tract  patented  as  a  placer,^  the  knowledge 
of  the  existence  of  such  lode  is  not  presumed  from  thd 
mere  production  of  a  recorded  location  notice  ante- 
dating the  location  of  the  placer.' 

A  placer  patent  does  not  exclude  territory  covered 
by  an  existing  lode  location  of  a  date  prior  to  the  placer 
location  where  the  lode  or  vein  itself  upon  which  such 
prior  location  is  predicated  does  not  lie  within  the 
boundaries  of  the  placer.* 

A  lode  location  subsequent  to  and  in  conflict  with  A 
placer  location,  but  made  prior  to  the  application  for 
placer  patent,  does  not,  when  based  alone  on  a  discovery 
outside  the  limits  of  the  placer  claim  and  at  one  side 
thereof  only,  establish  the  fact  that  the  lode  or  vein 
thus  claimed  was  known  to  exist  within  the  boundaries 
of  the  placer  at  the  date  of  the  application  for  patent 
therefor.* 

Even  where  a  patent  has  been  issued  for  a  lode 
claim  within  the  limits  of  a  prior  patented  placer, 
it  will  not  be  presumed  from  the  mere  production 
of  the  lode  patent  that  the  lode  was  known  to  exist 
at  the  time  of  filing  the  application  for  placer  pat- 
ent.*^ 

As  the  prior  placer  patentee  is  not  called  upon  to 
adverse  the  lode  application,*  he  is  not  concluded  by  the 
lode  patent,  and  the  question  of  priority  must  be  de- 


413,  704. 

■Wilson  Creek  Cons.  M.  and  M.  Co.  v.  Montgomery,  23  L.  D.  476; 
Valley  Lode,  22  L.  D.  317,  S.  C.  on  review.  Id.  713. 

'Wilson  Creek  M.  and  M.  Co.  v.  Independence  T.  and  M.  Co.,  1  Colo. 
Bee.  Supp.  1. 

*  Cripple  Creek  G.  M.  Co.  v.  Mt.  Bosa  M.,  M.  and  L.  Co.,  26  L.  D.  622. 
See  North  Star  Lode,  28  L.  D.  41. 

•Iron  S.  M.  Co.  v.  Campbell,  135  U.  8.  286,  10  Sup.  Ct,  Eep.  765. 

•Discovery  Placer  v.  Murray,  25  L.  D.  460;  ante,  J  718. 
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termined  by  reference  to  the  antecedent  facts.^  The 
question  will  be  decided  according  to  the  doctrine  of 
relation  discussed  in  a  subsequent  section.^ 

Where  the  lode  was  located  subsequent  to  the  filing  of 
the  placer  application,  based  upon  an  assertion  that  its 
existence  was  known  at  the  time  of  such  filing,  the 
party  seeking  to  establish  that  it  is  within  the  exception 
of  the  placer  patent  must  bring  himself  clearly  within 
the  rule  enunciated  by  the  supreme'  court  of  the  United 
States,  viz.,  that  in  order  to  meet  the  designation  of 
*  *  known  vein, ' '  such  vein  or  lode  must  have  been,  at  the 
date  of  the  placer  application,  clearly  ascertained  and 
known  to  be  of  such  extent  as  to  render  the  land  more 
valuable  on  that  account,  and  justify  its  exploitation;  * 
and  its  existence  and  quality  must  have  been  known  to 
the  applicant  for  the  placer  patent  or  known  to  the  com- 
munity generally, — from  which  knowledge  by  the  appli- 
cant might  be  inferred, — or  else  disclosed  by  workings, 
and  obvious  to  any  one  making  a  reasonable  and  fair 

^  Where  upon  the  contest  of  application  for  a  lode  patent  within  the 
limits  of  a  prior  patented  placer  the  land  department  finds  against 
the  lode  claimant,  the  courts  treat  this  as  conclusive  against  the  lode 
claimant  in  all  subsequent  judicial  proceedings.  Griffin  v.  American 
Gold  Mining  Co.,  114  Fed.  887. 

If  this  be  true,  why  should  not  the  action  of  the  land  department  in 
issuing  a  patent  to  such  lode  claimant  be  equally  conclusive  that  the 
"  known  lode"  existed f  That  it  is  not  true  is  manifest  from  the 
decision  of  the  supreme  court  of  the  United  States,  in  Iron  S.  M.  Co.  v. 
Campbell,  suprct, 

•  Post,  S  783. 

'Iron  S.  M.  Co.  v.  Beynolds,  124  XT.  S.  374,  8  Sup.  Ct.  Bep.  598;  Iron 
S.  M.  Co.  V.  Mike  and  Starr  6.  and  S.  M.  Co.,  143  U.  S.  394,  12  Sup.  Ct. 
Bep.  543;  Sullivan  v.  Iron  S.  M.  Co.,  143  U.  S.  431,  12  Sup.  Ct.  Rep. 
555;  Montana  Cent.  By.  v,  Migeon,  68  Fed.  811,  S.  C.  on  appeal,  77 
Ped.  249;  Brownfield  i;.  Bier,  15  Mont.  403,  39  Pac.  461;  Casey  v. 
Thieviege,  19  Mont.  341,  61  Am.  St.  Bep.  511,  48  Pac.  394;  Adams  v. 
Quijada,  25  L.  D.  24,  citing  United  States  t;.  Iron  S.  M.  Co.,  128  U.  S. 
673,  9  Sup.  Ct.  Bep.  195. 
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inspection  of  the  premises  for  the  purpose  of  obtaining 
title  from  the  government.^ 

Before  it  can  be  said  that  a  lode  is  ** known  to  exist*' 
there  must  be  actual  knowledge,  as  distinguished  from 
supposition  or  surmise.^ 

Evidence  for  the  purpose  of  establishing  these  facts 
may  be  admitted,  not  as  an  impeachment  of  the  placer 
patent,  but  to  establish  that  the  lode  was  reserved  and 
did  not  pass  by  such  patent.^ 

The  burden  of  proving  the  existence  of  a  **  known 
**  lode"  rests  with  the  lode  claimant.* 

No  particular  stress  is  laid  upon  the  mere  form  in 
which  these  exceptions  are  stated  in  the  patent  Unless 
they  are  within  the  sanction  of  the  law  they  are  void.* 
The  reservations  would  be  implied  in  the  absence  of 
these  excepting  clauses. 

The  rights  of  the  owners  of  lodes  having  their 
apices  outside  of  the  limits  of  the  placer  patent  to 
pursue  their  veins  underneath  the  surface  of  the  placer 
claims,  a  reservation  intended  to  be  expressed  in  the 
third  clause,  is  a  subject  fully  discussed  in  a  preceding 
section,  and  we  need  not  repeat  what  is  there  stated.* 

We  may  conclude  that  a  placer  patent  conveys  to  the 
patentee  everything  within  vertical  planes  drawn  down- 
ward through  the  surface  boundaries,  except  (1)  such 
lodes  or  veins  whose  tops,  or  apices,  are  within  the 
placer  limits,  whose  existence  was  known  prior  to  the 

» Iron  a  M.  Co.  v.  Mike  and  Starr  G.  and  S.  M.  Co.,  143  U.  8.  394,402; 
Discovery  Placer  v.  Murray,  25  L.  D.  4b0 ;  ante,  S  718. 

*  Clipper  Min.  Co.  v.  Eli  M.  and  L.  Co.  (Colo.),  68  Pac.  286. 

•  Iron  8.  M.  Co.  v.  Mike  and  Starr  G.  and  8.  M.  Co.,  143  U.  8.  394,  402, 
12  8ap.  Ct.  Rep.  543.  For  general  discussion  of  the  location  of  lodes 
within  placers,  consult  §8  413,  415. 

4  Cripple  Creek  G.  M.  Co.  v.  Mt.  Bosa  M.  and  M.  Co.,  26  L.  D.  622; 
Migeon  v,  Montana  Cent.  By.,  68  Fed.  816. 
^Ante,  8171. 
•Ante,  8  611. 
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filing  of  the  application  for  placer  patent,  and  were  not 
included  in  the  placer  application;  (2)  such  segments 
of  veins  having  their  tops  or  apices  elsewhere,  as  may 
underlie  the  placer  surface,  and  which  may  lawfully 
be  taken  by  the  apex  lode  locator  under  a  regular  valid 
lode  location,  pursuing  his  vein  on  its  downward  course. 
In  the  last  class  of  cases  the  question  of  priority  of  loca- 
tion is  wholly  unimportant.* 

g  782.  Exceptions  in  junior  patents  of  conflicting 
area  held  under  senior  title. — ^We  have  already  observed 
that  the  courts  to  a  limited  degree,  and  the  land  depart- 
ment to  a  practically  unlimited  one,  have  sanctioned  the 
making  of  junior  mining  locations  over,  across,  and  upon 
prior  patented  and  unpatented  lands  both  mining  and 
agricultural.^ 

This  necessarily  requires  the  insertion  in  the  patent 
for  the  junior  claim  of  proper  clauses  of  exception  or 
reservation  of  the  conflict  surface  area.  What  actually 
passes  by  such  a  patent  must  be  necessarily  ascertained 
by  a  process  of  subtraction.  The  net  result  will  be 
reached  by  the  application  of  the  ordinary  rules  of  inter- 
preting conveyances,  and  no  special  comment  on  the 
subject  is  here  required.  The  junior  locator  will  take 
sucli  rights  as  accrue  under  his  patent,  deducting  those 
acquired  under  prior  grants.  Such  would  be  the  case 
in  the  absence  of  any  specific  exception  where  the  title 
of  the  senior  proprietor  rested  in  a  prior  patent.  But 
where  such  title  rests  solely  in  a  perfected  prior  loca- 
tion, clauses  of  exception  would  be  necessary  to  protect 
the  senior  claimant,  as  a  patent  issued  to  the  junior 
locator  under  such  circumstances  without  clauses  of 
exception  would,  in  the  absence  of  an  adverse  claim, 
deprive  the  senior  locator  of  all  rights  within  the  con- 
flict area.    He  would  be  deemed  to  have  waived  them. 

^Anie,  §  611.  ^Ante,  §S  363,  363a,  448b. 
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2  783.  Title  conTeyed  by  patent  relates  to  iiiception 
of  right — When  evidence  admissible  to  prove  date  ef 
location. — ^It  is  accepted  as  a  well-established  role  of 
law  that  the  title  conveyed  by  a  Tnining  i)atent  relates 
back  to  the  inception  of  the  right;  that  is,  to  the 
location  ni)on  which  the  patent  proceedings  are  based ;  ^ 
but  this  doctrine  cannot  be  applied  so  as  to  cut  off  the 
rights  of  a  senior  patentee  holding  a  junior  location, 
when  the  conflicting  prior  locator  failed  to  adverse.' 

Therefore  the  patent  itself  is  conclusive  evidence  of 
priority  in  cases  where  the  question  either  actually  was, 
or  might  have  been,  adjudicated  in  the  patent  proceed- 
ings. 

So  it  would  seem  that  where  an  adverse  claim  is  filed 
showing  any  surface  conflict  the  judgment  rendered  in 
the  action,  upon  the  basis  of  which  the  patent  ultimately 
issues,  is  conclusive  in  its  effect,  not  only  as  to  the  sur- 
face area  directly  involved,  but  determines  priority  in 
favor  of  the  successful  litigant  as  to  all  rights  flowing 
from  the  resi)ective  locations.  The  question  of  priority 
having  been  actually  or  presumptively  adjudicated  as 
to  one  part  of  the  conflicting  claims,  the  judgment  neces- 
sarily extends  to  and  affects  the  portions  not  included 
within  the  conflict  area,*  and  a  subsequent  conflict  of 
underground  rights  arising  in  such  a  case  must  be 

» Heydenfddt  v.  Danej  G.  and  S.  M.  Co.,  93  U.  S.  634;  St  Louis  Smelt- 
ing Co.  V.  Kemp,  104  U.  S.  636;  Deflfebach  v.  Hawke,  115  U.  8.  392, 
405,  6  Sup.  Ct.  Bep.  95;  Silver  Bow  M.  and  M.  Co.  v.  Claric,  5  Mont 
378,  5  Pac  570;  Talbot  v.  King,  6  Mont  76,  9  Pac  434;  Butte  Qty 
Smokehouse  Lode  Caaes,  6  Mont  397,  12  Pae.  858;  Deno  «.  GrilBny  20 
NcF.  249,  20  Pac  308;  Eurdta  Case,  4  Saw.  302,  Fed.  Gas.  No.  4548; 
Kahn  v.  Old  TeL  Co.,  2  Utah,  174;  Calhoun  G.  M.  Co.  v.  Ajax  G.  M.  Co., 
27  Colo.  1,  83  Am.  St  Bep.  17,  59  Pac.  607;  S.  C.  on  appeal,  182  U.  a 
499,  21  Sup.  Ct  Bep.  885;  Unita  Tunnel  M.  and  T.  Co.  v.  Creede  and  C. 
C.  M.  and  M.  Co.,  119  Fed.  164. 

•Eureka  Caae,  4  Saw.  302,  Fed.  Gas.  No.  4548. 

•Last  Chance  M.  Co.  v.  Tyler  M.  Co,  157  U.  S.  683,  15  Sup.  Ct  Bep. 
733. 
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determined  by  the  priorities  actually  or  presumptively 
established  in  the  patent  proceeding.^ 

But  there  are  cases  where  the  question  of  priority 
necessarily  arises,  where  the  patent  itself  furnishes  no 
evidence,  actual  or  presumptive,  as  to  the  actual  time  to 
which  the  title  conveyed  relates.  The  rights  of  parties 
where  veins  unite  in  depth  must  be  settled  by  the  rule 
of  priority.  Where  there  is  no  surface  conflict  the  prior 
locator  would  have  no  standing  as  an  adverse  claimant 
in  patent  proceedings  instituted  by  a  junior  locator. 
An  asserted  intersection  of  veins  not  involving  such 
conflict  is  not  the  subject  of  the  adverse  proceeding.* 

In  cases  of  this  character,  for  the  purpose  of  showing 
the  date  to  which  the  patent  relates,  evidence  is  admissi- 
ble to  prove  proceedings  under  which  the  title  origi- 
nated.* 

This  is  not  inconsistent  with  the  doctrine  as  to  the 
conclusiveness  of  a  patent.  There  is  no  attempt  to 
impeach  that  instrument*  It  simply  permits  extrinsic 
evidence  of  a  fact  not  required  to  be  recited  in  the 
patent,  for  the  sole  purpose  of  showing  the  time  to 
which  the  instrument  relates. 

For  this  purpose,  and  this  purpose  alone,  a  patentee 
may  show  the  date  of  the  location  upon  which  the  patent 
proceeding  is  based. 

The  patentee,  in  establishing  this  fact,  will  necessarily 
be  limited  to  the  location  appearing  in  the  patent  record. 
He  cannot  be  permitted  to  show  the  existence  of  any 
other  or  prior  location.*^ 

^Bnnker  Hill  and  SnlliTan  M.  and  G.  Ck>.  v.  Empire  State-Idaho  M. 
and  D.  Co.,  109  Fed.  538;  Empire  State-Idaho  M.  and  B.  Co.  v.  Bunker 
Hill  and  Sallivan  M.  and  C.  Co.,  114  Fed.  420  (reversing  108  Fed.  189). 

•  Ante,  S  730. 

s  St.  Lonis  Smelting  Go.  v.  Kemp,  104  U.  S.  636;  Kahn  v.  Old  TeL  Co., 
2  Utah,  174. 

*  Eureka  Case,  4  Saw.  302,  Fed.  Gas.  No.  4548. 

>  Jacob  V.  Lorenz,  98  Gal.  332,  340,  33  Pac.  119. 
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Therefore,  the  patent  record  duly  authenticated  by 
the  commissioner  of  the  general  land  office  is  admissible 
for  this  special  purpose. 

While  these  records  are  ordinarily  received  in  the 
courts  as  evidence  of  the  facts  stated  therein,^  we  are  of 
the  opinion  that  the  original  location  and  the  date  of 
actual  discovery  must  also  be  proved  by  evidence  other 
than  that  furnished  by  the  patent  record.  This  seems 
to  be  the  rule  sanctioned  by  the  courts.^ 

g  784.  Patent — How  vacated — ^Within  what  time  suit 
must  be  brought. — The  circumstances  under  which  the 
government  may  bring  an  action  in  equity  to  vacate 
and  set  aside  a  patent  are  outlined  by  the  supreme  court 
of  the  United  States  in  the  case  of  United  States  v. 
Missouri  K.  and  T.  Railway  Co.,*  substantially  as  fol- 
lows : — 

If  a  patent  should  be  fraudulently  obtained,  and 
such  fraudulent  patent,  if  allowed  to  stand,  would  work 
prejudice  to  the  interests  or  rights  of  the  United  States, 
or  prevent  the  government  from  fulfilling  an  obliga- 
tion incurred  by  it  either  to  the  public  or  to  an 
individual,  which  personal  litigation  could  not  remedy, 
there  would  be  an  occasion  which  would  make  it  the 
duty  of  the  government  to  institute  judicial  proceedings 
to  vacate  such  patent  These  principles  apply  equally 
where  patents  have  been  issued  by  mistake,  and  they 
are  especially  applicable  where  a  multiplicity  of  suits, 
each  one  depending  upon  the  same  facts  and  the  same 
questions  of  law,  can  be  avoided,  and  where  a  compre- 
hensive decree  covering  all  contested  rights  would 
accomplish  the  substantial  ends  of  justice. 

1  Gait  V.  Galloway,  4  Pet.  332. 

•Champion  M.  Go.  t;.  Cons.  Wyoming  M.  Go.,  75  Gal.  78,  82,  16  Pac 
613;  Kahn  v.  Old  Tel.  M.  Go.,  2  Utah,  174,  188;  Last  Ghance  M.  Go.  v. 
Tyler  M.  Go.,  61  Fed.  557,  566;  IJnita  Tunnel  M.  and  T.  Go.  v.  Greede 
and  Cripple  Greek  M.  and  M.  Go.,  119  Fed.  164. 

•141  U.  S.  358,  12  Sup.  Ct.  Rep.  18. 
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This  principle  has,  in  one  form  or  another,  been 
enunciated  by  the  supreme  court  of  the  United  States 
in  a  long  line  of  decisions.^ 

It  is  imnecessary  to  analyze  the  authorities  or  to  note 
their  special  application  to  mining  patents.  The  prin- 
ciples apply  with  equal  force  to  all  classes  of  patents. 
What  constitutes  such  fraud  in  a  legal  sense  as  will 
warrant  proceedings  to  vacate  a  patent  issued  under 
the  mining  laws,  must  be  determined  by  resort  to  gen- 
eral rules  invoked  in  other  cases.^ 

Attacks  are  rarely  made  upon  mining  patents.  The 
proceedings  by  which  they  are  obtained,  unlike  those 
governing  lands  agricultural  in  character,  afford  an 
opportunity  to  adverse  claimants  prior  to  •  the  issu- 
ance of  the  patent  to  litigate  asserted  hostile  rights. 
The  action  of  the  government  is  more  frequently 
sought  to  secure  the  cancellation  of  patents  issued 
under  the  agricultural  land  laws,  upon  the  ground 
that  the  lands  embraced  therein  were  known  to  be  min- 
eral at  the  date  of  the  entry  upon  which  the  patent  was 

"United  States  v.  Minor,  114  U.  8.  233,  5  Sup.  Ct.  Rep.  836;  United 
StAtea  V,  San  Jacinto  Tin  Co.,  125  U.  8.  273,  8  Sup.  Ct.  Rep.  850;  United 
States  i;.  Beebe,  127  U.  8.  338,  8  Sup.  Ct.  Rep.  1083;  Moore  v.  Robbing, 
96  U.  8.  530;  United  States  v.  Iron  8.  M.  Co.,  128  U.  8.  673,  9  Sup.  Ct. 
Bep.  195;  United  States  v,  Trinidad  C.  and  C.  Co.,  137  U.  8.  160, 
11  Sup.  Ct.  Rep.  57;  Mullan  v.  United  States,  118  U.  8.  271,  6  Sup.  Ct. 
Bep.  1141. 

*0n  this  subject  see  generally:  Moffat  «.  United  States,  112  U.  8.  24, 
5  Sup.  Ct.  Rep.  10;  United  States  v.  Minor,  114  U.  8.  233,  5  Sup.  Ct. 
Bep.  836;  United  States  v.  Throckmorton,  98  U.  8.  61;  Steel  v.  St.  Louis 
Smelting  Co.,  106  U.  8.  447,  1  Sup.  Ct.  Rep.  389;  Colorado  C.  and  I. 
Co.  V,  United  States,  123  U.  8.  307,  8  Sup.  Ct.  Rep.  131;  United  States 
Iron  8.  M.  Co.,  128  U.  8.  673,  9  Sup.  Ct.  Rep.  195;  United  States  v. 
Iron  8.  M.  Co.,  128  U.  8.  673,  9  Sup.  Ct.  Rep.  195;  United  States  v. 
Hancock,  133  U.  8.  193,  10  Sup.  Ct.  Rep.  264;  United  States  v.  Marshall 
S.  M.  Co.,  129  U.  8.  579,  9  Sup.  Ct.  Rep.  343. 

As  to  the  nature  of  the  fraud,  who  maj  maintain  the  action,  pleadings 
and  proof,  see  note  to  Hartman  v.  Warren,  22  C.  C.  A.  30 ;  Lee  v.  John- 
son, 116  U.  8.  48,  6  Sup.  Ct.  Rep.  249;  Peabody  G.  M.  Co.  v.  Gold  Hill 
K.  Co.,  106  Fed.  341,  8.  C.  on  appeal,  111  Ped.  817. 
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based.  Sometimes  a  patent  of  this  character  is  issued 
where  there  is  an  absence  of  fraud  and  a  conrt  of 
equiiy  has  intervened  to  vacate  it  on  the  ground  that 
it  was  issued  by  mistake,  inadvertence,  under  an 
erroneous  construction  of  the  law,  or  without  authority 
of  law.^ 

Where  the  patentee  has  been  guilty  of  fraudulent 
misrepresentations  as  to  the  character  of  the  land,  the 
United  States  may  vacate  the  patent;*  but  a  bill  in 
chancery  brought  by  the  United  States  to  set  aside  a 
patent  is  not  treated  as  a  writ  of  error,  or  as  a  petition 
for  rehearing  in  chancery,  or  as  if  it  were  a  mere  retrial 
of  the  case  before  the  land  oflBce.* 

The  rule  governing  this  class  of  cases  is  thus  stated 
by  the  supreme  court  of  the  United  States : — 

' '  We  take  the  general  doctrine  to  be  that  when  in  a 
court  of  equity  it  is  proposed  to  set  aside,  to  annul 
or  to  correct  a  written  instrument  for  fraud  or  mis- 
take in  the  execution  of  the  instrument  itself,  the 
testimony  on  which  this  is  done  must  be  clear,  un- 
equivocal, and  convincing,  and  that  it  cannot  be  done 
upon  a  bare  preponderance  of  evidence.  ...  In  this 
class  of  cases,  the  respect  due  to  a  patent,  the  pre- 
sumption that  all  the  preceding  steps  required  by  the 
law  had  been  observed  before  its  issue,  the  immense 
importance  and  necessity  of  the  stability  of  titles 
dependent  upon  these  official  instruments,  demand 
that  the  effort  to  set  them  aside,  to  amend  them,  or 
correct  mistakes  in  them  should  only  be  successful 

^  United  States  i;.  Mnllan,  7  Saw.  466,  10  Fed«  785,  S.  G.  on  appeal,  118 
TJ.  S.  271,  6  Sup.  Ct.  Rep.  1141 ;  McLaughUn  «.  United  States,  107  U.  8. 
526,  2  Sup.  Ct.  Hep.  802;  Western  Pae.  By.  Co.  v.  United  States,  108 
U.  S.  510,  2  Sup.  Ct.  Rep.  802;  United  States  v.  Culver,  52  Fed.  81,  and 
eases  cited;  United  States  v.  C.  P.  R.  R.,  84  Fed.  218;  Germania  Iron 
Co.  V,  United  States,  165  U.  S.  379,  17  Sup.  Ct.  Rep.  337;  note  to  Hart- 
xnan  v.  Warren,  22  C.  C.  A.  30. 

■United  States  v.  Iron  S.  M.  Co.,  128  U.  S.  673,  9  Sup.  Ct.  Rep.  195. 

'United  States  v.  Marshall  S.  M.  Co.,  129  U.  8.  579,  9  Sup.  Ct  Hep. 
343. 
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'^  when  the  allegations  on  which  this  is  attempted  are 
**  clearly  stated  and  fully  sanctioned  by  the  proofs/'  ^ 

In  proceedings  by  the  United  States  to  vacate  pat- 
ents the  same  fundamental  rules  of  right  and  justice 
govern  nations,  municipalities,  corporations  and  in- 
dividuals. The  equities  of  the  United  States  appeal  to 
the  conscience  of  the  chancellor  with  no  greater  or  less 
force  than  do  those  of  a  private  individual  under  like 
circumstances.^ 

To  set  the  machinery  of  the  government  in  motion 
and  secure  the  institution  of  such  a  suit,  application 
must  be  made  to  the  land  department,  of  which  appli- 
cation the  patentee  is  entitled  to  notice.^ 

If,  upon  examination  of  the  proofs  submitted,  the 
commissioner  of  the  general  land  office  is  of  the  opinion 
that  the  showing  is,  prima  facie,  sufficient  as  the  basis 
for  an  order  for  a  hearing,  he  refers  the  matter  to  the 
secretary  of  the  interior,  recommending  that  such  a 
hearing  be  had.  If  the  secretary  concurs  in  the  recom- 
mendation, a  hearing  is  ordered.^ 

If,  upon  the  hearing,  the  proofs  are  '  *  clear,  unequi  vo- 
**  cal,  and  convincing,'*  the  secretary  of  the  interior 
presents  the  matter  to  the  attorney-general,  with  the 
request  that  the  suit  be  instituted  in  the  name  of  the 
United  States,^  which  request  is  usually  complied  with, 
although  such  course  is  not  necessarily  taken.  The 
matter  ultimately  rests  with  the  department  of  justice, 
of  which  the  attorney-general  is  the  head. 

^  Maxwell  Land  Grant  Case,  121  U.  8.  325,  381,  7  Sup.  Gt  Bep.  1015, 
and  eases  cited. 

'  United  States  v.  Northern  Pac.  B.  Co.,  95  Fed.  864. 

•In  re  Little  Nell  Lode,  16  L.  D.  104. 

*  In  re  Butte  and  Boston  M.  Co.,  21  L.  D.  125. 

'/n  re  Negus,  11  L.  D.  32;  In  re  Starr,  2  L.  D.  759;  Mountain  Maid 
Xiode,  5  L.  D.  28;  Lead  City  Townsite  i;.  Little  Nell  Lode,  17  L.  D.  291; 
Jn  re  Abercrombie,  6  L.  D.  393;  United  States  v.  Bumsej,  22  L.  D.  101. 
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By  act  of  congress,  approved  March  3,  1891,*  it  was 
enacted  that  suits  by  the  United  States  to  vacate  and 
annul  any  patent  theretofore  issued  should  only  be 
brought  within  five  years  from  the  passage  of  this  act, 
and  that  suits  to  vacate  and  annul  patents  thereafter 
issued  shall  only  be  brought  within  six  years  after  the 
date  of  the  issuance  of  the  patent. 

In  a  case  where  the  United  States  could  successfully 
maintain  a  suit  for  the  vacation  of  a  patent  wrongfully 
obtained  a  voluntary  reconveyance  of  land  so  patented 
may  be  accepted.^ 

126  Stats,  at  Large,  1093,  S  8;  Peabodj  Gold  M.  Ck>.  v.  Gk>ld  Hill  M. 
Co.,  106  Fed.  241. 
•San  Frandaco  M.  Co.,  29  L.  D.  397;  In  re  TTyon,  29  L.  D.  475. 
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g  788.  Cotenancy — ^how  created — Qeneral  mles  gov- 
erning tenants  in  common  applicable  to  ownership  in 
common  of  mines. —  ^  tenancy  in  jcommon  of  a  mining 
claim  npon  the  public  domain  arises  when  two  or  more 
persons  participate  in  its  location.* 

We  have  heretofore  had  occasion  to  treat  of  the  rela- 
tionship thus  created  and  the  rights  and  dnties  flowing 
therefrom  with  respect  to  relocations,^  forfeiture  to  co- 
owners  under  the  federal  law,*  and  the  attempt  of  one 
tenant  in  common  to  secure  a  government  patent  to  the 
exclusion  of  his  cotenants.^ 

In  harmony  with  the  views  therein  expressed,  it  may 
be  stated  generally  that  the  relationship  between  co- 
tenants  is  such  that  where  one  of  them  acquires  an 
outstanding  conflicting  title,  such  title  inures  to  the 
benefit  of  all,  whether  the  community  of  interest  arise 


*  Ante,  %  331. 

'  Ante,  §  406. 

Llndley  on  M. 


•Ante,  %  646. 
•  Ante,  I  728. 
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by  location  or  otherwise.^  The  same  doctrine  has  been 
applied  where  a  cotenant  purchased  an  interest  in  an 
adjoining  claim,  containing  the  apex  of  the  vein  which 
the  cotenants  had  been  mining  within  their  own  surface 
lines.* 

With  the  exception  of  the  title  acquired  originally  by 
a  location,  a  tenancy  in  common  in  mines  and  mining 
property  is  created  in  the  same  manner  as  in  other 
classes  of  real  property.  From  such  cotenancy,  how- 
ever created,  flow  certain  rights  and  obligations. 

These  rights  and  obligations  may  be  enlarged  or  re- 
stricted in  a  number  of  ways  through  contractual  rela- 
tions, and  the  co-owners  may  thus  occupy  toward  each 
other,  or  toward  third  persons,  a  relationship  essentially 
different  from  that  of  mere  cotenants.  For  the  present 
we  deal  exclusively  with  cotenancy  pure  and  simple, 
treating  the  parties  strictly  in  the  light  of  co-owners  in 
mining  property,  eliminating  from  consideration  all 
elements  other  than  those  arising  out  of  the  legal  rela- 
tion, and  dealing  only  with  those  engagements  formed 
'  *  by  the  bare  effect  of  their  interest  in  the  thing  that  is 
**  common  to  them.'*  • 

It  is  not  to  be  inferred  that  these  * '  engagements ' '  are 
different,  in  respect  to  property  whose  principal  value 
and  utility  lie  in  its  mineral  character,  from  those  which 
arise  where  the  property  is  valuable  and  useful  for 
other  purposes.  It  may  be  accepted  as  well  settled,  in 
the  absence  of  some  statutory  rule  to  the  contrary,  that 
the  rights,  duties,  and  obligations  of  cotenants  in  a  mine 
or  mining  claim  are  relatively  the  same  as  if  a  farm 

^Beagan  v.  McKibbon,  11  S.  Dak.  270,  76  N.  W.  943,  945;  McCarthy  v. 
Speed,  11  8.  Dak.  362,  77  N.  W.  590,  592;  Franklin  M.  Co.  v.  O'Brien, 
22  Colo.  129,  55  Am,  St.  Rep.  118,  43  Pac.  1016;  Mills  v.  Hart,  24  Colo. 
505,  65  Am.  St.  Rep.  241,  52  Pac.  680;  Austin  v.  Barrett,  44  Iowa,  488; 
Preeman  on  Cotenancy,  i  154. 

« Cedar  Canyon  Cons.  M.  Co.  v.  Yarwood  (Wash.),  67  Pac.  749. 

'Freeman  on  Cotenancy,  §  3. 
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were  the  subject  of  the  common  ownership,  so  long  as 
such  relationship  is  unaffected  by  contract  between  the 
parties,  express  or  implied.  It  is  not  our  purpose  to 
enter  into  an  exhaustive  discussion  of  the  general  laws 
of  cotenancy.  We  shall  limit  ourselves  to  a  brief  appli- 
cation of  some  of  these  laws  to  the  character  of  property 
under  consideration.  This  will  enable  us  to  contrast 
to  a  better  advantage  cotenancies  with  mining  partner- 
ships, and  to  apply  the  decisions  of  the  courts  with  a 
greater  degree  of  precision. 

We  exclude  from  present  consideration  all  those  ele- 
ments which  arise  distinctively  out  of  the  federal  laws, 
confining  ourselves  to  what  may  be  called  the  common- 
law  phase  of  the  relationship. 

2  789.  Bight  of  each  cotenant  to  occnpy  and  use  the 
common  property. — In  order  to  obtain  a  clear  under- 
standing of  the  rights  and  liabilities  of  tenants  in  com- 
mon of  mineral  land  as  between  themselves  we  must 
briefly  consider  the  difference  between  the  estate  of 
such  tenants  in  common  and  that  of  tenants  for  life  or 
for  years. 

Mineral  once  taken  from  the  ground  works  a  diminu- 
tion of  the  estate  and  therefore,  at  common  law,  a  tenant 
for  life  or  for  years  cannot  open  a  new  mine  and  ex- 
haust the  mineral  to  the  prejudice  of  the  estate  in 
remainder  or  reversion  but  may  work  an  open  mine, 
even  to  the  point  of  exhaustion,  for  in  such  case  he 
merely  uses  the  land  appropriately  to  its  character.* 
Tenants  in  conamon,  on  the  other  hand,  are  the  owners 
of  the  substance  of  the  estate.  They  owe  no  duties  to 
successors  in  interest  for  they  have  dominion  of  the  fee 

»1  Wash.  Real  Prop.,  5th  ed.,  pp.  145-152;  Priddy  t;.  Griffith,  150  111. 
660,  41  Am.  St.  Rep.  397,  37  N.  £.  999;  Blakley  v.  Marshall,  174  Pa.  St. 
425,  34  Aa  564;  Koen  v.  Bartlett,  41  W.  Va.  559,  56  Am.  St.  Bep.  884, 
23  8.  £.  664. 
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in  its  entirety.  Such  being  the  nature  of  their  estate, 
and  each  cotenant  being  seised  per  my  et  per  tout,  it 
follows  that  they  may,  one  or  all,  make  such  reasonable 
use  of  the  common  property  as  they  see  fit,  in  order  to 
avail  themselves  of  the  benefit  and  value  of  such  owner- 
ship. In  the  exercise  of  this  right  they  may  work  new 
or  old  mines  to  exhaustion,  even  though  it  may  consume 
the  whole  value  of  the  estate.^ 

' '  It  is  no  valid  objection  that  the  use  is  consumption, 
'^  and  it  is  no  fault  of  the  tenant  that  it  is  not  more 
*  *  endurable. ' '  ^ 

As  was  said  by  Vice-Chancellor  Bacon,  in  Job  v.  Pot- 
ton  :^ — 


it 


How  is  a  tenant  in  common  to  enjoy  his  share  (if 
that  is  the  right  expression)  of  the  common  property 
of  a  coal  mine,  if  he  is  not  at  liberty  to  dig  and  carry 
away  the  coalT* 


The  taking  of  ore  from  the  mine  is  rather  the  use  than 
the  destruction  of  the  estate  within  the  meaning  of  the 
general  rule.  The  results  of  the  tenant's  labor  and  capi- 
tal are  in  the  nature  of  proceeds  or  profits,  the  partial 
exhaustion  being  but  incidental  consequence  of  the 
use.* 

Even  if  it  be  conceded  that  a  tenant  in  common  may 
be  liable  to  his  cotenants  in  case  he  commits  waste,  the 
usual  method  of  enjoying  the  land  does  not  constitute 
such  waste.*^ 

iMcGord  V.  Oakland  Q.  M.  Co.,  64  Cal.  134,  141,  49  Am.  Bep.  686, 
127  Pac.  863. 
'  Irwin  V.  Covode,  24  Pa.  St.  162. 

*  L.  B.  20  Eq.  84,  93. 

*  McGord  V.  Oakland  Q.  M.  Co.,  64  Cal.  134,  49  Am.  Bep.  686,  27  Pac 
863;  Anaconda  0.  M.  Go.  v.  Butte  and  B.  M.  Go.,  17  Mont.  519,  43  Pae. 
924. 

'Verralen  v.  Older,  8  N.  J.  £q.  98;  Gapner  v,  Flemington  M.  Co^ 
3  N.  J.  Eq.  467;  Huntley  i;.  Busaell,  13  Q.  B.  572;  Job  v.  Potton,  L.  B. 
20  £q.  84,  93;  Angler  v.  Agnew,  98  Pa.  St.  587,  42  Am.  Bep.  624;  Bus- 
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Under  the  English  rule,  any  joint  tenant,  tenant  in 
common  or  co-parcener  of  a  mine  is  entitled  to  enter 
npon  and  work  it* 

g  789a.  Occnpying  tenant  not  liable  at  common  law 
to  account^  in  absence  of  exclusion  of  cotenant — ^Judi- 
cial and  statutory  modifications.  —As  has  already  been 
stated  these  rights  belong  to  each  cotenant.  Th6 
corollary  is  equally  important  that  the  right  of 
any  cotenant  to  the  use  and  enjoyment  of  the 
estate  is  subject  to  the  contemporaneous ,  right  of 
the  others  to  participate  therein.  Although  this  propo- 
sition seems  on  its  face  to  be  the  expression  of  a  very 
simple  and  obvious  truth,  a  study  of  the  adjudicated 
cases  will  show  that  much  confusion  and  error  has  re- 
sulted from  a  misconception  of  the  real  nature  and 
extent  of  this  right  Where  one  cotenant  excludes 
another,  it  is  of  course  plain  that  the  excluded  cotenant 
has  suffered  injury  and  is  entitled  to  a  remedy  there- 
for.* It  often  occurs,  however,  that  some  of  the  tenants 
in  common  simply  abstain  from  the  use  and  enjoyment 
of  the  common  property,  while  others  occupy  without 
excluding  their  cotenants.  Such  a  situation  often  gives 
rise  to  the  question,  Shall  the  occupying  tenant  account 
to  his  cotenants  for  the  use  of  the  estate  f  This  question 
ought  not  to  be  impossible,  or  even  difficult  to  answer,  if 
pains  be  taken  to  preserve  a  clear-cut  idea  of  the  funda- 
mental right  of  use  and  enjoyment  We  have  seen  that 
the  tenant  in  common  is  entitled  to  the  use  of  the  whole 
and  every  part  of  the  common  property,  subject  to  the 

seU  V.  Merchants'  Bank,  47  Minn.  286,  28  Am.  St.  Bep.  868,  50  N.  W. 
228;  Findlay  t;.  Smith,  6  Mnnf.  134,  8  Am.  Dec.  733;  Sajers  v.  Hoskin- 
son,  110  Pa.  St.  473,  1  Atl.  308;  Beed  t;.  Seed,  16  N.  J.  Eq.  248;  Hihn  v. 
Peck,  18  Gal.  640. 

'MacSwinney  on  Mines,  p.  110;  Bainbridge  on  Mines,  4th  ed.,  pp. 
25,  26;  Bogers  on  Mines,  2d  ed.,  p.  267. 

*Pa8t,  8  790. 
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contemporaneous  right  of  his  cotenants  to  the  same  use 
and  enjoyment.  This  does  not  mean  that  one  tenant  in 
common  is  entitled  to  the  issues  and  profits  of  the  estate, 
created  or  brought  forth  by  the  industry  of  his  coten- 
ant.  These  are  merely  the  results  of  such  co tenant's 
exercise  of  his  own  rights.  So  long  as  he  exercises  those 
rights  without  infringing  the  correlative  rights  of  his 
associates  in  interest^  he  is  entitled  to  the  resulting  pro- 
duct, even  though  it  may,  by  the  inactivity  of  such  asso- 
ciates be  the  fruit  of  the  entire  estate.* 

If  there  be  hardship  in  such  a  case,  it  results  rather 
from  the  nature  of  the  tenancy  than  from  the  applica- 
tion of  any  harsh  principle  in  the  administration  of  the 
law.  The  adoption  of  an  opposite  rule  would  enable  a 
tenant  in  common  to  lie  by  and  await,  without  risk,  the 
issue  of  his  cotenant's  thrift  and  enterprise,  and  in  the 
event  of  loss  say,  "  It  is  your  affair,  not  mine, '  *  and  in' 
the  event  of  profit  claim  his  share  therein. 

The  general  rule  may  be  stated  to  be  that  in  the 
absence  of  statutes  to  the  contrary,  a  tenant  in  common 
may  make  such  use  of  the  common  property  as  its 
nature  makes  appropriate,  and  is  accoimtable  to  none 
therefor,  unless  he  exclude  his  cotenant^  To  remedy 
the  apparent  hardship  of  the  law  the  English  statute  of 
4  and  5  Anne  (chap.  16,  sec.  27)  was  adopted,  giving  a 
tenant  in  common  an  account  against  his  cotenant  for 
**  receiving ' '  more  than  his  share.  The  courts  in  con- 
struing the  law,  manifesting  perhaps  a  sounder  judg- 
ment than  the  law-makers,  held  that  this  only  applied 
to  cases  where  the  cotenant  actually  received  rents  or 

^Ferris  v.  Montgomery  L.  and  L  Co.,  94  Ala.  557,  33  Am.  St  Bep.  146, 
10  S.  607,  609. 

•Ballon  V.  Wood,  8  Gush.  48,  54;  Mahon  v.  Barnett  (Tex.)>  *5  8.  W.  24; 
Belknap  v.  Belknap,  77  Iowa,  71,  41  N.  W.  568 ;  Van  Onner  v,  HBxley, 
102  Iowa,  150,  71  N.  W.  241;  Pico  t;.  Columbet,  12  Cal.  414,  73  Am.  Dec 
550;  McCord  v.  Oakland  Q.  M.  Co.,  64  CaL  134,  49  Am.  Bep.  686, 
27  Pac  863. 
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profits  from  third  parties,  and  not  to  cases  where  there 
was  mere  use  and  occupation  by  one  and  forbearance 
to  occupy  by  others.^  This  construction  of  the  English 
and  similar  American  statutes  has  been  largely  but  not 
universally  followed  in  the  United  States.*  In  several 
of  the  states  statutes  have  been  adopted  which  go  fur- 
ther than  those  of  England,  and  plainly  provide  for  an 
accounting  between  cotenants  for  use  and  occupation 
as  well  as  for  rents.* 

Another  limitation  has  been  made  upon  the  common- 
law  doctrine  in  several  states  by  making  tenants  in  com- 
mon liable  for  waste,  and  in  such  states  what  was  waste 
in  tenancy  for  life  or  for  years  would  usually  be  waste 
by  tenant  in  common.^  These  statutes,  though  not  al- 
ways mentioned  as  the  ratio  decedendi,  often  result  in 
depriving  tenants  in  conmion  of  the  right  to  take  timber 
and  mineral,  or  compel  them  to  account  therefor.* 

In  the  precious-metal-bearing  states,  however,  statu- 
tory provisions  extending  the  doctrine  of  waste  to  ten- 
ants in  conmion  will  seldom  if  ever  have  the  effect  of 
depriving  the  tenant  in  common  of  the  right  to  work  a 
mine  located  upon  the  public  domain  under  the  federal 

1  Henderson  v.  Eason,  17  Q.  B.  701,  21  L.  J.  Q.  B.  82;  Norria  v.  Gould, 
15  W.  N.  C.  187. 

'Freeman  on  Cotenancy,  fi  275,  note. 

•Woolley  V.  Schrader,  116  UL  29,  4  N.  E.  658;  Cheney  i7.  Bicks,  187 
m.  171,  58  N.  E.  234;  Butte  and  B.  Confl.  M.  Co.  v.  Montana  O.  P.  Co., 
25  Mont.  41,  63  Pac.  825;  West  v.  Weyer,  46  Ohio  St.  66,  15  Am. 
St.  Bep.  552,  18  N«  E.  537;  Ejiowles  v.  Harris,  5  B.  I.  402,  73  Am.  Dec. 
77;  Bamum  v.  Landon,  25  Conn.  137;  Conn.  Bey.  Stats.  1875,  p.  467,  §  4; 
Coleman's  Appeal,  62  Pa.  St.  252,  277;  Fulmer's  Appeal,  128  Pa.  St. 
24,  15  Am.  St.  Bep.  662,  18  Atl.  493. 

^Elwell  V.  Bumside,  44  Barb.  447;  McCord  v.  Oakland  Q.  M.  Co., 
54  Cal.  134,  139,  49  Am.  Bep.  686,  27  Pac.  863. 

•Atkinson  v.  Hewitt,  51  Wis.  281,  8  N.  W.  211;  Cosgriff  v.  Dewey, 
164  N.  Y.  1,  79  Am.  St.  Bep.  620,  58  N.  E.  1;  Hawley  v.  Clowes,  2 
Johns.  Ch.  122 ;  Williamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St.  Bep.  891, 
27  S.  E.  411;  Cecil  v.  Clark,  47  W.  Va.  402,  81  Am.  St.  Bep.  802, 
35  S.  £.  11. 
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mining  laws.  As  we  have  already  shown,  the  tenant 
for  life  or  for  years  had  the  right  to  work  an  open  mine ; 
and  the  recognized  reason  why  snch  an  act  was  not 
deemed  waste  was,  that  it  constituted  the  normal  use  of 
the  property  in  the  character  which  it  possessed  at  the 
time  of  the  accraal  of  the  tenancy.  Conversely,  such 
tenant  had  no  right  to  open  and  work  a  new  mine,  be- 
cause that  would  be  to  change  the  nature  of  the  estate 
and  to  subject  it  to  a  use  beyond  the  contemplation  of 
the  grantor  to  the  prejudice  of  the  remainderman  or 
reversioner.  As  it  is  '^valuable  mineral  deposits  in 
**  land''  which  are  **open  to  exploration  and  purchase'* 
as  such,^  and  as  the  sole  purpose  in  locating  or  acquir- 
ing a  mining  claim,  both  in  the  contemplation  of  the 
locator  and  the  government,  must  necessarily  be  to 
acquire  the  right  to  use  and  enjoy  it  as  a  mine,  the  dis- 
tinction between  open  and  unopened  mines  can  hardly 
have  any  application  to  a  mining  claim.  Whether  such 
claim  is  physically  open  or  not,  it  cannot  be  waste  to 
subject  it  to  the  only  use  for  which  it  is  acquired.  *  *  The 

*  word  'waste'  is  not  an  arbitrary  term  to  be  applied 

*  inflexibly,  without  regard  to  the  quantity  or  quality 
'  of  the  estate,  the  nature  and  species  of  the  property, 
'  or  the  relation  to  it  of  the  person  charged  to  have 

*  committed  the  wrong.   As  said  by  Boane,  J.,  in  Find- 

*  lay  V.  Smith,*  in  considering  what  is  waste  in  this 
'  country,  it  is  to  be  remarked  that  the  common  law 
'  by  which  it  is  regulated  adapts  itself  in  this  as  in 

*  other   cases    to    the   varied   situations  and  circum- 

*  stances  of  the  country.  .  .  .  The  law  on  this  subject 

*  must  be  'applied  with  reasonable  regard  to  circum- 
'  'stances.'  "* 

^  Bev.  stats.,  §  2319. 
'  6  Munf.  134,  8  Am.  Dec.  738. 

sMcGord  v.  Oaldand  Q.  M.  Co.,  64  Cal.  134,  140,  49  Am.  Sep.  68e, 
27  Pac.  863. 
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"  The  strict  rules  of  the  common  law  of  England  re- 
specting waste  and  the  rights  of  tenants  for  life  do 
not  ohtain  here.  .  •  •  It  is  not  use,  but  abuse,  that  is 
waste.  The  grant  must  be  held  to  include  the  use  of 
these  lands  irrespective  of  whether  mines  were  opened 
upon  them  before  or  after  the  husband's  death.  .  .  . 
There  is  but  one  mode  of  enjoyment  of  the  land  in. 
question;  but  one  source  of  revenue  or  profit  The 
land  is  susceptible  of  but  one  use. ' '  *  Moreover,  as 
the  federal  statutes  require  a  **  discovery '  *  as  a  pre- 
requisite to  title,  mines  on  the  public  domain  are  gen- 
erally in  fact  * '  open  mines,  * '  and  as  such  are  not  within 
the  doctrine  of  waste.* 

In  some  states  a  tenant  in  common  is  either  held  to  ac- 
count or  enjoined  from  mining  or  taking  timber,  upon 
various  grounds,  such  as  the  insolvency  of  the  occupy- 
ing tenant,  the  pendency  of  partition  proceedings,  de- 
structive abuse  of  the  property,  or  because  the  nature  of 
the  property  is  such  that  its  use  and  occupation  by  one 
cotenant  is  deemed  equivalent  to  exclusion  of  the 
other.* 

It  will  thus  be  seen  that  the  question  of  liability  of  an 
occupying  tenant  in  common  to  account  to  his  non- 
occupying  cotenant,  where  there  has  been  no  ouster  or 
exclusion,  must  be  referred  in  each  jurisdiction  to  the 
local  statutes  and  to  the  decisions  of  the  courts — de- 
cisions not  only  construing  the  statutes  herein  referred 
to,  but  in  some  states  departing  more  or  less  from  the 
strict  application  of  common-law  principles. 

>Seager  v.  McCabe,  92  Mich.  186,  52  N.  W.  299.  See,  also,  4  Kent's 
Commentaries,  76-78,  1  Wash.  Beal  Prop.,  5th  ed.,  pp.  145-152 ;  McKay  v, 
V^ait,  51  Barb.  225;  Bond  v.  Lockwood,  33  111.  212;  Drown  v.  Smith, 
52  Me.  14;  Angier  v.  Agnew,  98  Pa.  St.  587,  42  Am.  Bep.  624. 

'McCord  V.  Oakland  (j.  M.  Co.,  supra. 

>8toiit  V.  Curry,  110  Ind.  514,  11  N.  E.  487;  Atkinson  v.  Hewitt, 
51  Wis.  281,  8  N.  W.  211;  Coffin  v.  Loper,  25  N.  J.  Eq.  443;  Low  v. 
Holmes,  17  N.  J.  Eq.  148;  Edsoll  v.  Merrill,  37  2^.  J.  Eq.  114,  117; 
Davidson  v.  Thompson,  22  N.  J.  Eq.  83. 
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g  790.  Bemedy  of  excluded  cotenant — ^Accounting 
between  tenants  in  common. — The  right  of  a  cotenant 
to  use  the  common  property  is  based  upon  the  assump- 
tion that  the  one  so  using  does  not  deny  the  right  of  the 
others  or  exclude  them  from  possession.  When  one  of 
several  co-owners  takes  exclusive  possession  of  the 
premises  under  such  circumstances  as  amount  in  law  to 
an  ouster,  the  excluded  cotenant  is  entitled  to  relief  in 
some  form.  The  nature  of  the  remedy  may  depend 
upon  state  statutes.  While  the  right  of  redress  may 
exist  independent  of  state  legislation,^  the  method  to  be 
pursued  in  securing  such  redress  may  not  always  be  the 
same  in  all  jurisdictions. 

As  a  general  rule,  one  tenant  in  common  cannot  have 
an  injunction  against  his  cotenant;  but  this  species 
of  preventive  relief  has  been  upheld  under  special 
circumstances,  as  where  destruction  of  the  estate,  not 
within  the  usual  legitimate  enjoyment  is  alleged,*  or 
where  the  tenant  is  in  possession  under  a  lease  from  his 
cotenants,  and  has  thus  temporarily  lost  his  status  as 
tenant  in  common,  and  assumed  that  of  an  ordinary 
occupying  tenant  of  the  premises.^ 

Under  a  statute  which  provided  that  *'if  any  person 
**  shall  assume  and  exercise  exclusive  ownership  over, 
or  take  away,  destroy,  lessen  in  value,  or  otherwise 
injure  or  abuse  any  property  held  in  joint  tenancy, 
or  tenancy  in  common,  the  party  aggrieved  shall  have 
his  action  for  the  injury  in  the  same  manner  as  he 
**  would  have  if  such  joint  tenancy,  or  tenancy  in  com- 
^*  mon,  did  not  exist,  ^*  it  was  held  that  an  excluded 
tenant  in  common,  whose  right  was  practically  denied, 

»Child8  V.  Kansas  City  B.  R.  Co.  (Mo.),  17  S.  W.  954;  Johnson  «. 
Johnson,  2  Hill  Eq.  (S.  C),  277,  29  Am.  Dec.  72;  Dod|fe  v.  Davis, 
85  Iowa,  77,  52  N.  W.  2. 

'Johnson  v.  Johnson,  supra;  Hole  v.  Thomas,  7  Vesey  Jr.  589;  Hawl^ 
V.  Clowes,  2  Johns.  Ch.  122. 

•  Twort  V.  Twort,  16  Vesey  Jr.  128. 
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was  entitled  to  an  injunction  against  the  operating  co- 
tenant.^ 

As  we  have  already  seen,  the  occupying  tenant  of  a 
mine  under  such  a  statute  is  accountable  even  in  the 
absence  of  exclusion.^  As  the  effect  of  the  Montana 
statute  was  to  enable  the  non-assenting  owner  of  a 
fractional  interest  in  a  mine  to  stop  all  work  and  devel- 
opment,^ the  legislature  of  1899  amended  the  law  so  as 
to  permit  a  cotenant  to  mine,  extract,  and  dispose  of  ore 
from  the  common  property,  subject  to  the  liability  to 
account  to  the  cotenant  for  net  profits.*  This  amend- 
ment was  held  to  apply  only  to  tenancies  in  common 
arising  subsequent  to  its  adoption.*^ 

It  may  be  generally  conceded,  particularly  in  the 
precious-metal-bearing  states  where  the  reformed  pro- 
cedure has  been  adopted,  that  a  cotenant  in  posses- 
sion, who  either  works  in  so  unskillful  a  manner  as 
to  amount  to  destructive  waste,  or  being  in  possession 
under  an  unequivocal  hostile  assertion  of  exclusive 
title,  seeks  to  appropriate  the  entire  product  to  his 
own  use,  an  injunction  will  lie  at  the  instigation  of 
the  injured  cotenant.  The  remedy  at  law  by  an  ac- 
tion of  trespass  or  trover  for  rents  and  profits,  or 
one  sounding  in  damages  only,  might  be  wholly  inade- 
quate. 

There  exists  in  reason  no  distinction  between  this 
class  of  cases  and  those  where  a  disseisor  holds  lands  of 

<  Code  Ciy.  Proc,  (Mont.);  §  592;  Anaconda  C.  M.  Co.  v.  Butte  and  B. 
M.  Co.|  17  Mont.  519,  43  Pac.  924;  Bed  Mountain  Cons.  M.  Co.  v,  Essler, 
18  Mont.  174,  44  Pac.  523;  Butte  and  B.  M.  Cons.  M.  Co.  v.  Montana 
O.  P.  Co.,  24  Mont  125,  60  Pac.  1039,  S.  C.  63  Pac.  825;  Connole  v. 
Boston  and  M.  Cont.  C.  and  S.  M.  Co.,  20  Mont.  523,  52  Pac.  263.  See, 
also  People  ex  rel.  Breene  v.  District  Court,  27  Colo.  465,  62  Pac.  206. 

•Ante,  8  789a. 

'Harrigan  v.  Lynch,  21  Mont.  36,  52  Pac.  642. 

4  Montana  Laws  of  1899,  p.  124. 

^Butte  and  Boston  Cons.  M.  Co.  v.  Montana  O.  P.  Co.,  suprci. 
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another   and   no   question  as  to  tenancy  in  common 
arises.^ 

Courts  of  equity  have  gradually  enlarged  their  juris- 
diction, and  now  they  interfere  to  prevent  injury  to 
land,  even  where  the  title  is  in  dispute  and  the  right  is 
doubtful,  if  the  waste  or  trespass  will  be  attended  with 
irreparable  mischief,  or  from  the  irresponsibility  of  the 
defendant,  or  if  otherwise  the  plaintiff  cannot  obtain 
relief  at  law.^ 

The  excluded  cotenant  might  bring  partition  proceed- 
ings, and  obtain  the  appointment  of  a  receiver  by  inter- 
locutory order.* 

One  tenant  in  common  cannot  compel  his  cotenants 
to  unite  with  him  in  the  working  and  exploitation  of 
the  common  property,*  or  bind  the  interest  of  the  other 
by  contract* 

It  is  entirely  immaterial  whether  the  one  in  posses- 
sion and  desiring  to  mine  has  the  larger  or  the  smaller 
interest  in  the  property,  or  owns  or  controls  more  thari 
an  undivided  half.  The  rule  that  those  holding  the 
majority  interests  have  a  right  to  dictate  the  policy  and 
control  the  management  and  working  of  the  property 
as  against  non-consenting  owners  of  the  minority  inter- 

^  Sears  v.  Sellew,  28  Iowa,  501. 

'  Spear  v.  Cutter,  5  Barb.  486;  Hart  v.  Mayor,  3  Paige,  214;  Winship  v. 
Pitts,  Id.  259;  New  York  P.  and  D.  Establisbment  v.  Fitch,  1  Paige, 
97,  99;  Hanson  i;.  Gardner,  7  Vesej  Jr.  305,  308;  Thomas  v.  Oaklej,  18 
Vesey  Jr.  184;  Field  v.  Dumont,  1  Swanst.  204,  208;  Livingston  «.  liT- 
ingston,  6  Johns.  Ch.  497,  10  Am.  Dec.  353;  Kane  v.  Vanderburgh, 
1  Johns.  Ch.  11,  note;  Obert  v.  Obert,  5  N.  J.  £q.  397;  Bettman  v. 
Harness,  42  W.  Va.  433,  26  S.  £.  271. 

'MacSwinney  on  Mines,  p.  Ill;  Boberts  v,  Eberhardt,  Kay,  148,  158, 
159;  Heinze  i;.  Kleinschmidt,  25  Mont.  89,  63  Pac  927;  High  on  Re- 
ceivers, f  S  606,  607. 

^Oraham  v.  Pierce,  19  Gratt.  28,  100  Am.  Dec.  658;  Morgan  v.  Morgan, 
23  La.  Ann.  502. 

^  Chase  v.  Savage,  2  Nev.  9;  Bico  B eduction  Works  v.  Musgrave, 
14  Colo.  79,  23  Pac.  458;  Charles  t;.  Eshleman,  6  Colo.  107. 
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est,  has  no  application  to  cotenants.  This  doctrine 
applies  only  in  cases  of  mining  partnerships,  or  where 
the  original  rights  and  obligations  of  cotenants  are 
enlarged  or  restricted  by  virtue  of  some  contract^  ex- 
press or  implied,  existing  between  them.^ 

In  Idaho  there  is  a  statute  which  provides  that  a 
mining  partnership  exists  when  two  or  more  persons 
who  own  or  acquire  a  mining  claim  for  the  purpose 
of  working  it  and  extracting  the  mineral  therefrom 
actually  engage  in  working  the  same. ' '  ^ 
The  supreme  court  of  that  state  has  held  that  it  was 
not  necessary  that  all  the  co-owners  in  a  mining  claim 
should  engage  in  working  a  mine  together  or  separately 
in  order  to  create  the  partnership;  that  when  one  of 
several  cotenants  holding  an  undivided  eighth  entered 
into  possession  and  commenced  ox)erations  apparently 
on  his  own  responsibiUty,  but  not  denying  the  right 
of  the  owner  of  the  seven  eighths  to  share  in  the 
profits,  that  a  mining  partnership  was  created,  and 
that  the  owner  of  the  majority  interest  has  a  right  to 
dictate  the  manner  in  which  the  property  should  be 
worked.* 

In  other  words,  any  cotenant  may,  by  his  own  act  and 
under  protest  of  his  co-owners,  convert  a  cotenancy  into 
a  mining  partnership.  The  relief  afforded  by  the  su- 
preme court  of  Idaho  in  the  case  referred  to  may  readily 
be  justified  upon  the  ground  that,  although  the  minority 
owner  in  possession  protested  his  willingness  to  permit 
the  majority  to  participate  in  the  profits,  as  a  matter 
of  fact  the  only  water  available  for  the  purpose  of  work- 
ing the  property  was  controlled  by  the  minority  owner, 

» Dougherty  t;.  Creary,  30  CaL  291,  89  Am.  Dec.  116. 
•Rev.  State.  Idaho,  §  3300;  Civ.  Code  (1901),  8  2774. 
« Hawkins  v.  Spokane  Hydraulic  M.  Co.,  2  Idaho,  970,  28  Pac  433; 
S.  C,  second  appeal  (Idaho),  33  Pac.  40. 
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who  was  manifestly  exploiting  the  common  property  for 
the  profit  derived  from  the  use  of  the  water,  or,  as  the 
court  said  in  the  opinion  on  the  second  appeal : — 

'^  He  proposes  to  work  out  the  claim  for  what  the 

*  *  water  will  bring ;  the  seven-eighths '  interest  of  plain- 
**  tiflf  being  simply  appropriated  to  pay  water  rates  in 

*  *  which  he,  plaintiff,  had  no  interest  whatever.  * '  * 

If  this  did  not  amount  in  law  to  such  an  exclusion  as 
would  justify  the  court  in  granting  relief,  it  would 
appear  that  the  tenant  in  possession  was  operating  the 
property  in  an  improper  manner  equivalent  to  de- 
structive waste. 

A  case  bearing  some  analogy  to  this  was  considered 
by  the  supreme  court  of  Montana,  and  it  was  there  held 
that  the  circumstances  surrounding  the  taking  of  the 
possession  by  one  of  the  cotenants,  and  the  manner  in 
which  the  property  was  being  worked,  amounted  to  an 
exclusion  of  the  other  co-owner  and  a  denial  of  his 
rights.  Under  such  circumstances  the  excluded  cotenant 
was  allowed  to  enjoin  the  one  working.* 

But  the  Montana  court  declined  to  adopt  the  theory 
of  partnership  for  the  purpose  of  supporting  its  de- 
cision, expressing  its  view  that  to  constitute  such  a 
relation  all  the  owners  must  actually  engage  in  working 
the  mine. 

A  cotenant  in  possession,  whether  his  interest  be  large 
or  small,  cannot  bind  those  who  do  not  voluntarily  par- 
ticipate in  the  venture.* 

He  cannot  force  direct  contribution  for  improvements 

133  Pac.  41.  Compare  First  Natl.  Bank  of  Hailej  v.  Q.  and  B.  M. 
Co.,  89  Fed.  449,  S.  C.  on  appeal,  95  Fed.  35. 

'Anaconda  C.  M.  Co.  v.  Butte  and  Boston  M.  Co.,  17  Mont.  519, 
43  Pac.  924. 

3  Hico  Bednction  ft  M.  Co.  v.  Musgrave,  14  Colo.  79,  23  Pac  453; 
Chase  v.  Savage,  2  Nev.  9. 
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made,^  nor  for  the  costs  and  expense  of  development  or 
working.* 

A  non-participating  cotenant's  interest  may,  however, 
be  subjected  to  a  statutory  lien  for  improvements  if  he 
fail  to  comply  with  the  law  requiring  him  to  post  a 
notice  exempting  him  therefrom.* 

The  right  of  one  cotenant  to  compel  contribution 
from  the  others  is  limited  to  cases  where  the  property 
is  subjected  to  a  common  burden,  and  where  one  in 
removing  it  pays  more  than  his  just  proportion,  or 
possibly  to  the  case  of  repairs  absolutely  necessary  to 
protect  the  property  from  going  to  ruin.* 

We  have  already  shown  that  in  certain  jurisdictions, 
by  virtue  of  peculiar  statutes  and  decisions,  the  com- 
mon-law rights  of  tenants  in  common  have  been  so  far 
curtailed  as  to  make  an  occupying  tenant  liable  to  ac- 
count to  his  cotenant,  even  in  the  absence  of  ouster  or 
exclusion,  and  that  in  some  special  circumstances  occu- 
pation by  one  is  held  to  be  equivalent  to  exclusion  of 
the  other.*^  Where  such  conditions  obtain,  the  following 
rules  apply: — 

While  each  cotenant  has  the  privilege  of  entering 
upon  the  property  and  making  such  use  of  it  as  its 
nature  will  permit,  without  committing  destructive 
waste,  he  will  not  be  entitled  to  retain  for  his  exclusive 

» Newman  t;.  Driefnrst,  9  Colo.  228,  11  Pac.  98;  Welland  v.  Williams, 
21  Nev.  230,  29  Pac  403;  Calvert  v.  Aldrich,  99  Mass.  74,  96  Am.  Dec. 
693 ;  Alleman  v.  Hawlej,  117  Ind.  532,  20  N.  E.  441 ;  Bazemore  v,  Davis, 
55  Ga.  504;  Austin  t;.  Barrett,  44  Iowa,  488;  Stevens  v.  Thompson, 
17  N.  H.  103;  Ford  v,  Knapp,  31  Hun,  622;  Taylor  v.  Baldwin,  10  Barb. 
582;  Crest  v.  Jack,  3  Watts,  238,  27  Am.  Dec.  353;  Thurston  t;.  Dickin- 
son, 2  Bich.  317,  46  Am.  Dec.  56;  Farrand  v.  Gleason,  56  Vt.  633; 
Kidder  v.  Bixf  ord,  16  Vt.  169,  42  Am.  Dec  504. 

•Brunswick  v.  Winters'  Heirs,  3  N.  Mex.  241,  5  Pac  706. 

«Po8t  V.  Fleming  (N.  Mex.),  62  Pac  1087. 

^Dech's  Appeal,  57  Pa.  St.  467;  Leigh  v.  Dickenson,  12  Q.  B.  D.  194. 

^Anie,  S  789a. 
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nse  any  more  than  his  proportionate  share  of  the  pro- 
duct;^ nor  to  use  underground  works  constructed  in 
the  ground  owned  in  common  to  remove  ore  from  ad- 
joining land  not  held  in  common.^ 

He  is  liable  in  an  action  for  an  accounting  by  a  non- 
participating  cotenant  who  may  recover  his  proportion- 
ate share  of  the  net  profits,  if  any.* 

The  working  cotenant  may  deduct  from  the  gross 
product  all  legitimate  expense  of  working;^  but  in 
case  of  loss  he  cannot  compel  his  co-owners  to  con- 
tribute.* 

Tenants  in  common  are  not  bound  to  use  the  common 
property  jointly  by  means  of  a  contract  of  partnership 
between  them,  but  may  possess,  use,  and  enjoy  it,  ac- 
counting to  their  cotenants  for  so  much  of  the  rents  and 
profits  as  they  may  receive  beyond  their  just  share  and 
proportion.  Where  a  tenant  in  common  uses  the  com- 
mon property  to  the  exclusion  of  his  cotenants,  or  occu- 
pies and  uses  more  than  his  just  share  and  proportion, 
the  best  measure  of  his  accountability  to  his  cotenants 
is  their  shares  of  a  fair  rent  of  the  property  use.  In 
the  case  of  tenancy  in  common  in  a  mine,  an  account  of 
issues  and  profits  is  the  proper  mode  of  adjustment. 
Each  is  to  be  charged  with  all  his  receipts,  and  credited 
with  all  his  expenses  on  account  of  his  operation  of  the 
mine.  In  such  case  the  operating  tenant  should  have  a 
credit  for  necessary  improvements  made  in  the  opera- 
tion of  the  mine.    He  will  be  responsible  if  by  gross 

'Denys  v.  Shnckburgh,  4  Y.  &  C.  Eq.  Ex.  42;  Jacobs  v,  Sewmrd, 
6  L.  B.  H.  L.  464,  475,  478;  Job  v.  Potton,  20  Eq.  84. 

'  People  ex  rel  Breene  v.  District  Court,  27  Colo.  465,  62  Pac  206. 

•Job.  V.  Potton,  supra;  Abbey  v.  Wheeler,  85  Hun,  226,  32  N.  Y.  Snpp. 
1069;  Stenger  v.  Edwards,  70  Bl.  631. 

*Jd,;  Graham  v.  Pierce,  19  Gratt.  28,  100  Am.  Dec  658.  See,  also, 
Mallett  t^.  Uncle  Sam  G.  and  S.  M.  Co.,  1  Nev.  188,  90  Am.  Dec  484. 

•  Henderson  v.  Eason,  17  Q.  B.  701,  721. 
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negligence  he  wastes   or   destroys  the  common  prop- 
erty.^ 

g  791.  Leases,  licenses  and  conveyances  executed  by 
one  of  several  cotenants. — Subject  to  the  qualification 
that  one  tenant  in  common  cannot  prejudice  the  rights 
of  his  cotenants,  he  may  transfer  his  rights  to  a  stranger 
by  sale,  license,  or  lease  of  his  interest.* 

A  lease  or  license  given  by  one  cotenant  to  a  third 
person  to  extract  ore  from  the  common  property  ex- 
tends only  to  the  interest  of  the  granting  cotenant.  He 
cannot  bind  a  dissenting  tenant,'  for  he  can  grant  no 
greater  right  than  he  himself  possesses. 

One  tenant  in  common  cannot  convey  his  right  to  any 
specified  portion  of  the  premises,  or  any  right  in  such 
portion,  or  the  right  to  dig  ores  therefrom.  Such  con- 
veyance  is  void  as  to  the  cotenants,  though  good  as 
against  the  grantors.^ 

This  rule  does  not  obtain  in  Ohio,  Virginia,  Califor- 
nia, or  Missouri,  and  the  modem  tendency  seems  to  be 
toward  the  adoption  of  the  view  of  the  latter  state 
conrts  to  the  effect  that  such  grants  are  valid,  but  sub- 
ject to  the  contingency  of  being  divested  by  a  partition 
of  the  common  property.^ 

In  a  conveyance  by  one  tenant  in  common  of  his  estate 
in    the   land,    a   reservation    of   his    interest    in    the 

A  Graham  v.  Pierce,  19  Gratt.  28,  100  Am.  Dec.  658.  See,  also,  Huff  «. 
McDonald,  22  Ga.  131,  68  Am.  Dec.  487;  Early  v.  Friend,  16  Gratt.  21. 

*  Paul  17.  Cragnaz,  25  Nev.  293,  59  Pac.  857,  rehearing  denied,  60  Pae. 
983. 

•Omaha  and  Grant  S.  and  B.  Go.  v.  Tabor,  13  Colo.  41,  16  Am.  St. 
Bep.  185,  21  Pac  925. 

4  Boston  Co.  V.  Condit,  19  N.  J.  Eq.  394;  Marsh  v,  Holley,  42  Conn. 
453;  Hartford  v.  Miller,  41  Conn.  112. 

•Stark  V.  Barrett,  15  Cal.  370;  Gates  v,  Salmon,  35  Cal.  588,  95  Am. 

Dec.  139;  Lessee  of  White  v.  Sayer,  2  Ohio,  110;   Prentiss'  Case,  7 

Obio,  129;  Bobinett  v.  Preston's  Heirs,  2  Bob.  (Va.),  278;  Bamhart  v. 

Campbell,  50  Mo.  597;  Freeman  on  Cotenancy,  2d  ed.,  IS   201,  204  ine« 

Llndley  on  M.— 80 
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mines  in  and  upon  the  land  granted  is  void ;  ^  but  one 
may  convey  his  entire  interest  without  the  consent 
of  the  others^  and  the  others  have  no  right  to  partici- 
pate in  the  sale  unless  by  special  agreement;  and  one 
may  purchase  the  interest  of  another  without  consulting 
the  remaining  cotenants  not  parties  to  the  transaction, 
and  the  purchase  will  in  no  sense  inure  to  the  benefit  of 
the  latter.2 

Where  a  lessee  of  an.  undivided  interest  in  mining 
property  is  excluded  by  his  lessor's  cotenants,  he  is  enti- 
tled to  his  appropriate  remedy.'  On  the  other  hand, 
he  may  himself  occupy  and  use  the  common  property, 
subject  to  exactly  the  same  limitations,  immunities  and 
liabilities  as  apply  to  an  occupying  cotenant* 

g  792.  Partition  of  mining  property. — ^Mining  claims 
may  be  partitioned  between  cotenants  the  same  as  other 
real  property,  although  the  fee  of  the  land  may  reside 
in  the  general  government.* 

When  we  say  that  mining  property  held  in  common 
may  be  partitioned  it  is,  of  course,  implied  that  the  ten- 
ancy in  common  may  be  severed  by  an  actual  partition 
among  the  parties  entitled,  and  by  a  division  of  the  tract 

1  Adams  v,  Briggs  Iron  Co.,  7  Gush.  361. 

<Bi88ell  V.  Fobs,  114  XT.  S.  252,  262,  5  Sup.  Ct.  Bep.  851;  Charles  v. 
Eshleman,  5  Colo.  107;  First  Nat.  Bank  v.  Bissell,  4  Fed.  694;  Harris  v. 
Lloyd,  11  Mont.  390,  28  Am.  St.  Bep.  475,  28  Pac.  736. 

•Paul  V.  Cragnaz,  25  Nev.  293,  69  Pac.  857,  60  Pac  983. 

*Ante,  $$  789a,  790;  Mercur  v.  State  Line  and  S.  B.  Co.,  171  Pa.  St  12, 
32  AtL  1126;  Bamum  v.  Landon,  25  Conn.  137;  Hartford  v.  MiUer, 
41  Conn.  112;  Tipping  v.  Bobbins,  71  Wis.  507,  37  N.  W.  427;  Freeman 
on  Cotenancy,  2d  ed.,  §  253. 

*  Hughes  V.  Devlin,  23  CaL  501;  Gillett  v.  Gaffnej,  3  Colo.  351;  Sears  v. 
Taylor,  4  Colo.  38;  Filmore  v,  Beithman,  6  Colo.  120;  McKeon  t7.  Bis- 
bee,  9  Cal.  137,  70  Am.  Dec.  642;  Watts  v.  White,  13  Cal.  321;  Merritt  v. 
Judd,  14  Cal.  59;  Lowe  v.  Alexander,  15  Cal.  297,  302;  Spencer  v.  Win- 
selman,  42  Cal.  479;  Dall  v.  Confidence  S.  M.  Co.,  3  Nev.  531,  93  Am.  Dec 
419;  Aspen  M.  and  S.  Co.  v.  Kucker,  28  Fed.  220.  Contra:  Strettell  v. 
Ballou,  9  Fed.  256. 
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into  segr^ated  parcels,  **  quantity  and  quality  relative- 
'*  ly  considered,"  where  the  natnre  of  the  deposits  is 
such  as  to  make  such  actual  i>artition  feasible  or  possi- 
ble, or  by  a  sale  when  such  partition  cannot  be  effected 
without  serious  detriment  to  the  interest  of  the  co- 
tenant 

It  has  been  said  that  the  only  partition  that  can  be 
made  of  this  class  of  properly  is  to  order  a  sale,  and 
divide  the  proceeds.^ 

It  is  undoubtedly  true  that  an  actual  division  of  a 
mine  can  rarely  be  made  without  doing  a  possible 
injustice  to  some  one  of  the  cotenants.  Generally  parti- 
tion proceedings  must  result  in  a  sale.^ 

While  in  case  of  placers,  superficial  deposits,  or  coal- 
beds,  where  the  ownership  is  disconnected  with  extra- 
limital  easements,  such  as  water  rights,  rights  of  way, 
and  the  like,  the  court  may  be  able  to  determine  the 
probable  value  of  an  entire  tract  and  the  uniformity  in 
the  grade  of  the  deposits,  so  as  to  effect  an  equitable 
actual  partition,  yet  we  apprehend  that  the  instances 
are  rare.* 

In  the  case  of  lodes  and  veins,  it  would  seem  impossi- 
ble to  effect  a  fair,  actual  division.  It  is  a  matter  of 
common  knowledge  that  the  metallic  substances  occur- 
ring in  veins  are  not  distributed  uniformly,  either  as  to 
quantity  or  quality.  They  are  found  in  *  *  shoots,  * '  vugs, 
kidneys,  and  other  irregular  bodies,  making  it  impracti- 
cable to  segregate  the  interests  without  great  injury  to 
the  owners.* 

The  frequent  occurrence  of  faults  and  dislocations, 
the  alternate  disappearance  and  recurrence  of  the  ore 

1  Lenf  en  v,  Henke,  73  111.  405,  24  Am.  Bep.  263. 

s  Aspen  M.  and  S.  Go.  v,  Bncker,  28  Fed.  220. 

■CecU  V.  Clark,  47  W.  Va.  402,  81  Am.  St.  Rep.  802,  35  S.  E.  11. 

^Paol  V.  Cragnaz,  25  Nev.  293,  59  Pac.  857. 
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bodies,  so  as  to  render  fheir  continuance  in  a  particular 
direction  extremely  nncertain,  are  all  elements  which 
are  proper  subjects  for  the  consideration  of  a  court 
when  actions  of  this  character  are  brought,  logically 
forcing  the  conclusion  that  allotments  in  severalty 
would  result  injuriously  to  the  owners  or  some  of 
them.^ 

Theoretically  a  mine  may  be  partitioned.  Practi- 
cally it  cannot  be,  but  a  sale  must  ordinarily  result. 

As  an  abstract  proposition  of  law,  a  sale  of  a  mine 
cannot  be  ordered  in  a  partition  suit,  except  in  those 
cases  where  a  partition  would  be  manifestiy  injurious  to 
the  interests  of  cotenants.^ 

Whether  or  not  a  partition  can  be  made  without  great 
prejudice  to  the  owners,  is  a  question  of  fact,  the  de- 
cision of  which  is  not  aided  by  judicial  notice  of  any 
fact  or  circumstance  not  proved ;  *  and  where  a  sale  is 
sought,  the  burden  is  upon  the  party  urging  it,  to  show 
the  facts  upon  which  an  order  of  sale  may  be  made,  the 
presumption  being  that  an  actual  partition  may  be  had,^ 
but  the  burden  of  overthrowing  this  presumption  in 
the  light  of  authorities  is  by  no  means  onerous. 

The  right  of  partition  may  be  maintained  only  by 
those  occupying  the  legal  relationship  of  joint  tenants, 
tenants  in  common,  or  coparceners.  The  owner  of  an 
incorporeal  hereditament  or  servitude  in  gross,  such  as 
a  mining  right  to  enter  upon  and  occupy  the  ground 
for  the  purpose  of  extracting  the  minerals,  cannot  main- 
tain partition  as  against  the  owners  of  the  soil.  The 
minerals  and  ores,  so  long  as  they  remain  in  place,  un- 
worked  and  unsevered,  are  incapable  of  allotment  ac- 

(Coleman  v.  Coleman,  19  Pa.  St.  lOO,  57  Am.  Dec  641;  Conant  v. 
Smith,  1  Aikeng  (Vt.),  67,  15  Am.  Dec.  669. 
'Dall  V.  Confidence  8.  M.  Co.,  3  Nev.  531,  93  Am.  Dec.  419. 
3  Mitchell  V.  Cline,  84  Cal.  409,  418,  24  Pac.  164. 
*  Freeman  on  Cotenancy  and  Partition,  fi  537,  and  cases  cited. 
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cording  to  quality  and  quantity  relatively  considered.* 
It  has  been  held  that  parties  may,  by  contract^  waive 
the  right  of  partition  and  create  a  permanent  tenancy 
in  common  which  would  prevent  a  severance  of  inter- 
ests, such  a  covenant  being  one  running  with  the  land.^ 
A  parol  partition,  executed  by  the  parties  taking 
actual  exclusive  possession  of  the  portions  respectively 
assigned  to  them  in  pursuance  of  the  agreement  to  par- 
tition, which  partition  and  possession  are  acquiesced  in 
by  the  parties,  is  valid,  and  upon  such  partition  the 
parties  cease  to  be  tenants  in  common.' 

^  Smith  V.  Coolej,  65  Gal.  46,  48,  2  Pac.  880;  Boston  Franklinite  Go.  v, 
Condit,  19  N.  J.  Eq.  394. 

'Goleman's  Appeal,  62  Pa.  St.  252. 

'420  M.  Go.  V.  BuUion  M.  Go.,  3  Saw.  634^  Fed.  Gas.  No.  4989;  Free- 
man on  Gotenanej  and  Partition,  f  398. 
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§  796.  Nature  of  relationship. — ^Where  several  own- 
ers unite  and  co-operate  in  working  a  mine,  they  form 
what  is  termed  a  mining  partnership,*  which  is  gov- 
erned by  many  of  the  rules  relating  to  an  ordinary 
partnership,  and  also  by  some  rules  peculiar  to  it- 
self.2 

The  distinctive  features  of  mining  partnerships 
are, — 

(1)  The  absence  of  the  delechis  persons^,  which 
characterizes  ordinary  partnerships ; 

(2)  Neither  death  nor  bankruptcy  of  one  of  the  mem- 
bers dissolves  it; 

(3)  A  sale  of  an  interest  in  a  mining  partnership  by 
a    partner    does    not    dissolve  the  partnership;  such 

^lindley  on  Partnership,  2d  Am.  ed.  332. 

'Kahn  v.  Central  Smelting  Co.,  102  IT.  S.  641;  Skillman  v,  Lachman, 
23  Gal.  199,  83  Am.  Bee.  96.  Mr.  Bates,  in  his  work  on  partnership 
((14),  characterizes  a  mining  partnership  as  "a  cross  between  a 
<<  tenancy  in  conunon  and  regular  partnership." 
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stranger  by  his  purchase  becomes  a  partner.  Hence  its 
membership  is  changeable  and  uncertain.  This  natu- 
rally flows   from  the   absence   of   the  delectus  per- 

The  origin  of  this  species  of  limited  partnerships 
may  be  traceable  to  the  early  periods  of  mining  in  the 
west,  and  while  it  has  been  the  subject  of  legislation 
in  some  of  the  states  in  recent  years,*  such  legislation  is 
but  little  more  than  declaratory  of  the  rules  announced 
by  the  courts  as  governing  the  relation  under  what 
may  be  termed  the  American  common  law  of  mining 
partnerships.® 

In  some  of  its  aspects  the  relationship  resembles  that 
arising  under  the  cost-book  system  prevalent  in  Corn- 
wall and  Devonshire,  but  in  America  the  law  has  grown 
up  out  of  the  necessities  of  the  miners ;  and  mining  part- 
nerships, as  a  distinctive  class,  possessing  peculiar 
attributes,  have,  by  common  consent,  been  recognized. 
They  have  become  ** second  nature**  to  mining  enter- 
prises.* 

1  Lamar  v.  Hale,  79  Va.  147;  Jones  v,  Clark,  42  Cal.  180;  Kahn  v* 
Central  Smelting  Co.,  102  U.  8.  641 ;  Bissell  v.  Foss,  114  U.  S.  252,  5  Sup. 
Gt.  Bep.  851;  Meagher  v.  Beid,  14  Colo.  335,  24  Pac.  681;  Charles  v. 
£shleman,  5  Colo.  107;  Harris  v.  Lloyd,  11  Mont.  390,  28  Am.  St.  Bep. 
475,  28  Pac.  736;  Boucher  v.  Mulverhill,  1  Mont.  306;  Taylor  v.  Castle, 
42  Cal.  367;  Patrick  i;.  Weston,  22  Colo.  45,  43  Pac.  446;  Nisbet  v,  Nash, 
52  Cal.  540;  Congdon  v.  Olds,  18  Mont.  487,  46  Pac.  261;  Childers  v. 
Neely,  47  W.  Va.  70,  81  Am.  St.  Bep.  777,  34  S.  E.  828;  Thomas  v. 
Hurst,  73  Fed.  372;  Slater  v.  Haas,  15  Colo.  574,  22  Am.  St.  Bep.  440, 
25  Pac.  1089;  G.  V.  B.  M.  Co.  v.  First  Natl.  Bank  of  Hailey,  95  Fed. 
35;  Hartney  v.  Gosling  (Wyo.),  68  Pac.  1118. 

s  Montana,  Civ.  Code,  S§  3350-3359;  California,  Civ.  Code,  S§  2511- 
2620;  Idaho,  Bev.  Stats.  §§  3300-3309,  Civ.  Code  (1901),  §§  2774-2784, 
(these  statutes  are  counterparts  of  each  other);  Nevada,  Comp.  Laws, 
§S  468-480;  Id.  (1900),  §f  2773-2785. 

•Congdon  v.  Olds,  18  Mont.  487,  46  Pac.  261;  G.  V.  B.  M.  Co.  v.  First 
NatL  Bank  of  Hailey,  95  Fed.  35. 

4  Kahn  v.  Old  Tel.  M.  Co.,  2  Utah,  174,  218. 
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As  was  said  by  Justice  Field: — 

^'  Mining  partnerships  as  distinct  associations,  with 
different  rights  and  liabilities  attaching  to  members 
of  ordinary  trading  partnerships,  exist  in  all  mining 
communities ;  indeed,  witiiout  tiiem,  successful  min- 
ing  would  be  attended  with  difficulties  and  embar- 
rassments greater  than  at  present."  ^ 


n 
li 
li 
it 
ii 


This  class  of  limited  partnerships  has  always  been 
recognized  in  England,  where  the  rules  governing  them 
are  similar  to  those  established  in  this  country,  making 
some  slight  allowance  for  difference  in  environment 

g  797.  Mining  partnership — ^How  created. — ^A  min- 
ing partnership  exists  when  two  or  more  persons  who 
own  or  acquire  a  mining  claim  for  the  purpose  of  work- 
ing it  and  extracting  the  mineral  therefrom  actually 
engage  in  working  the  same.' 

It  does  not  arise  from  mere  cotenancy.' 

An  express  agreement  to  become  partners  or  to  share 
the  profits  and  losses  of  mining  is  not  necessary  to  the 
formation  of  a  mining  partnership.^ 

Persons  jointly  conducting  a  mining  venture  are 
partners,  though  there  is  no  express  agreement  for  a 
partnership.* 

*■  Kabn  v.  Central  Smelting  Co.,  102  U.  8.  641,  646. 

*SldIlman  v.  Lachman,  23  Cal.  199,  83  Am.  Dec  96;  Dougherty  «. 
Greary,  30  GaL  290,  89  Am.  Dec.  116;  Duryea  v.  Burt,  28  CaL  569; 
Bettembre  v.  Putnam,  30  CaL  490;  Stuart  v.  Adams,  89  CaL  367,  26 
Pac.  970;  Manville  v.  Parka,  7  Colo.  128,  2  Pac.  212;  Higgina  v.  Arm- 
strong, 9  Colo.  38,  10  Pac.  232;  Nolan  v.  Lovelock,  1  Mont.  224;  Santa 
Clara  M.  Assn.  v.  Quicksilyer  M.  Co.,  8  Saw.  330,  17  Fed.  657;  Ghilders  v. 
Neely,  47  W.  Va.  70,  81  Am.  St.  Bep.  777,  34  S.  E.  828;  Hartney  v. 
Gosling  (Wyo.),  68  Pac.  1118. 

»  Tuck  V.  Downing,  76  111.  71 ;  First  Natl.  Bank  of  Hailey  v.  O.  V.  B. 
M.  Co.,  89  Fed.  449,  S.  G.  on  appeal,  95  Fed.  35;  Hartney  v.  Gosling, 
Mupra. 

4  Manville  v.  Parks,  7  Colo.  128,  134,  2  Pac.  212. 

•Snyder  v.  Bumham,  77  Mo.  52;  Duryea  v.  Burt,  28  GaL  569. 
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A  partnership  may  be  formed  by  verbal  agreement 
to  acquire  title  by  location  to  public  mineral  lands; 
but  to  create  a  partnership  in  working  the  mines  not 
even  this  is  necessary. 

Such  contracts  are  not  within  the  statute  of  frauds.^ 

The  relationship  arises  from  the  ownership  of  the 
shares  and  the  joint  working  of  the  mine  for  the  pur- 
pose of  extracting  the  minerals  therefrom.^ 

What  is  a  partnership,  is  a  question  of  law.  Its 
existence  in  a  given  case,  however,  is  a  question  of  fact, 
depending  for  its  solution  upon  inferences  to  be  drawn 
from  the  evidence  adduced.^ 

Of  course,  general  partnerships  may  be  formed  for 
the  purpose  of  mining ;  but  we  are  concerned  only  with 
the  special  class  distinctively  known  as  mining  partner- 
ships. 

g  798.  Special  instances  wherein  mining  partnerships 
held  to  be  created. — ^An  agreement  between  one  or  more 
persons  who  claim  an  undeveloped  mine  and  another 
person,  that  if  the  latter  will  devote  his  labor  and  skill 
in  exploring  and  developing  the  mine,  the  former  will 
furnish  him  with  tools  and  provisions  and  give  him  a 
share  in  the  mine  if  it  proves  valuable,  and  a  joint  work- 
ing of  tiie  mine  and  sharing  in  the  profits  by  the 
parties  after  development,  constitute  a  mining  partner- 
ship.* 

The  verbal  conveyance  of  one-third  interest  in  a 

^  Morits  V.  Lavelle,  77  Cal.  10;  Mnrley  v.  Ennis,  2  Colo.  SOO;  Lawrence 
t;.  Bobinson,  4  Colo.  567;  Meagher  v.  Beid,  14  Colo.  335;  Hirboar  v.  Boed- 
ing,  3  Mont.  15.    Contra:  Craw  v.  Wilson,  22  Not.  385,  40  Pac  1076. 

«  Anaconda  C.  M.  Co.  v.  Butte  and  B.  M.  Co.,  17  Mont.  519,  43  Pac. 
924;  Prince  v.  Lamb,  128  Cal.  120,  60  Pac.  689;  Hartnejr  v.  Gosling 
(Wyo.),  68  Pac  1118. 

>Hurd  V.  Tomkins,  17  Colo.  394,  30  Pac.  247;  Caley  v.  Coggswell,  12 
Colo.  App.  394,  55  Pac.  939. 

*  Settembre  v,  Putnam,  30  Cal.  490. 
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mining  claim  by  a  party  who  retains  the  other  two 
thirds,  the  purchaser  agreeing  to  pay  the  price  therefor 
out  of  the  product  of  the  property,  the  working  of  all 
parties  together  in  developing  the  mine,  a  time-book 
being  kept  in  which  were  entered  the  wages  due  to 
each  party,  and  the  payment  of  sums  of  money  by  the 
purchaser  agreeable  to  the  contract,  are  facts  sufficient 
to  make  out  a  mining  partnership.^ 

Where  conveyances  were  made  by  the  plaintiff,  who 
was  the  owner  of  mining  property,  of  an  undivided 
two-thirds  interest  therein  to  defendant,  who,  in  consid- 
eration thereof,  agreed  to  cause  such  development  work 
to  be  done  as  to  put  the  property  into  a  marketable 
condition,  and  to  use  his  best  endeavors  to  sell  the 
property  at  the  highest  price  obtainable,  bearing  all 
expenses  of  development  and  of  negotiating  a  sale  and 
to  p^y  the  plaintiff  one  third  of  the  gross  proceeds 
upon  a  sale,  a  partnership  relation  is  created  between 
the  plaintiff  and  defendant  in  respect  to  the  property 
which  was  the  subject  of  the  enterprise.^ 

A  contract  between  three  persons  to  operate  a  mining 
property  as  a  company  creates  a  partnership  of  such 
persons  from  the  date  thereof,  and  makes  each  of  them 
liable  for  the  debts  contracted  in  the  prosecution  of  the 
enterprise ;  and'  this  notwithstanding  the  fact  that  such 
contract  provides  that  there  shall  be  no  division  of  the 
profits  between  the  parties  until  two  of  them  are  re- 
imbursed therefrom,  for  the  money  expended  in  the  pur- 
chase of  two  thirds  of  the  property  from  the  other  one, 
and  the  cost  of  improving  the  same.' 

Such  a  partnership  may  exist  as  well  where  the  parties 
have  an  interest  in  the  working  of  the  mine  in  carrying 

'  Sonthmajd  v,  Southmayd,  4  Mont.  100. 

•  Mcintosh  V.  Perkins,  13  Mont.  143,  32  Pac  658. 

^Bybee  v.  Hawkett,  12  Fed.  649. 
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on  mining  operations  as  where  they  own  the  mine  it- 
self.^ 

A  contract  between  persons  engaged  in  extracting  ore 
from  a  mine  and  a  person  operating  a  concentrating 
mill  whereby  the  former  agree  to  furnish  ore  for  con- 
centrating and  the  latter  agrees  to  concentrate  the  same, 
the  expenses  both  of  extracting  and  milling  the  ore  and 
the  profits  from  the  sale  thereof  to  be  divided  propor- 
tionately,  constitutes  a  mining  partnership. 

A  subsequent  verbal  agreement  that  the  person  oper- 
ating the  mill  should  receive  a  certain  price  for  each  ton 
of  ore  concentrated,  to  be  paid  from  the  proceeds  of  the 
ore,  he  to  pay  the  rental  of  the  mill,  repairs,  and  im- 
provements, does  not  prevent  the  parties  being  part- 
ners ;  neither  does  an  agreement  that  one  of  the  parties 
shall  ship  the  ore  after  concentration,  receive  the  pro- 
ceeds, and  pay  out  the  money  under  the  direction  of 
another  partner  who  was  to  manage  the  mine.^ 

A  party,  by  an  instrument  in  writing,  contracted  to 
purchase  from  the  owners  certain  undivided  interests 
in  mining  property.  Subsequently,  by  oral  agreement, 
he  obligated  himself  to  furnish  money  to  carry  on  ex- 
ploitation. It  was  held  that  the  deed  and  contract  were 
admissible  in  evidence  for  the  purpose  of  showing  that 
a  mining  partnership  existed  between  him  and  the  co- 
owners  of  the  mine,  and  further  that  together  with  other 
circumstances  there  was  suflScient  evidence  to  establish 
such  partnership  relation.' 

Where  the  name  of  one  of  the  actual  lessees  was 
omitted  from  a  lease  of  coal  land,  but  it  was  understood 
that  such  omitted  party  had  a  quarter  interest,  and  he 

^  Manville  v.  Parks,  7  Colo.  128^  2  Pac.  212;  Haakins  v.  Gurran  (Idaho), 

43  Pae.  559. 
>  Aahenf  elter  i;.  Williams,  7  Colo.  App.  332,  ^3  Pae.  664. 
•Perkins  v.  Peterson,  2  Colo.  App.  242,  29  Pac.  1135. 
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participated  in  the  work  under  an  agreement  to  share 
profits  and  losses,  it  was  held  to  clearly  establish  a 
mining  partnership.^ 

Again,  it  has  been  held  that  where  some  agree  to 
furnish  the  money  and  others  to  do  the  work,  and  all 
share  equally,  it  is  a  mining  partnership.* 

iS  799.  Special  instances  where  mining  partnerships 
held  not  to  be  created. — No  mining  partnership  or  co- 
ownership  exists  between  the  owners  of  a  mine  and  the 
holders  of  a  deed  from  them,  intended  as  security  for 
indebtedness,  where  the  holders  of  the  deed  are  not  in 
possession,  and  are  interested  in  the  work  only  as  cred- 
itors, although  it  is  agreed  between  them  and  the  owner 
of  the  mine  that  all  gold  produced  as  the  result  of  min- 
ing operations  is  to  be  received  and  retained  by  the 
creditors,  and  that  the  profits  are  to  be  applied  toward 
payment  of  the  indebtedness  secured  by  the  deed.* 

There  is  no  element  of  a  mining  partnership  where 
the  contract  alleged  is  one  of  hiring,  to  procure  and 
work  a  mine  for  the  defendant,  upon  the  payment  of 
wages  and  giving  of  an  interest  in  the  mine,  in  addition 
to  wages  conditioned  upon  its  being  found  to  be  a 
paying  mine.* 

An  agreement  for  an  interest  in  the  profits  of  a  min- 
ing venture  as  a  means  of  compensation  only  does  not 
constitute  a  partnership."  It  is  simply  a  contract  for 
working  the  mine  on  shares.* 

So  where  there  was  some  evidence  that  one  who  had 
negotiated  the  sale  of  a  lease  was  to  have  an  interest 

1  Hodgson  V,  Fowler,  24  Colo.  278,  50  Pae.  1034. 
'Lyman  v,  Schwartz,  57  Pac.  735,  13  Colo.  App.  318. 

*  Chung  See  t;.  Davidson,  102  Cal.  188,  36  Pac.  519. 
«  Berry  v.  Woodburn,  107  Cal.  504,  40  Pac.  802. 

« Butler  V.  Hinckley,  17  Colo.  523,  527,  30  Pac  250;  Btevena  v.  He- 
Kibbin,  68  Fed.  406. 

•  Stuart  V.  Adams,  89  Cal.  367,  26  Pac.  970. 
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in  lieu  of  commission,  and  who  worked  upon  the  prop- 
erty as  a  common  miner  but  had  nothing  to  do  with  the 
management,  and  no  claim  had  ever  been  made  against 
him  for  his  share  of  the  losses,  his  action  for  wages  could 
not  be  defeated  on  the  ground  of  partnership.* 

In  the  case  of  Vietti  v.  Nesbitt,^  the  defendants  with 
others  were  the  owners  of  a  mine,  which  was  being 
worked  by  the  plaintiff  under  an  agreement  that  the 
ore  extracted  should  be  worked  in  a  mill  belonging  to 
the  defendants,  and  the  proceeds  divided  as  follows: 
the  defendants  were  to  be  paid  twenty-j&ve  dollars  per 
ton  for  the  milling,  the  plaintiff  was  then  to  be  paid  the 
expense  of  extracting  the  ore,  and  the  balance  was  to  be 
divided  equally  between  him  and  the  owners  of  the 
mine.  It  was  held  that  these  parties  were  simply 
tenants  in  common  of  the  ore  and  its  proceeds,  and  no 
partnership  existed  between  them. 

A  recorded  agreement  between  a  mining  corporation 
and  private  parties,  in  which  it  was  agreed  that  the 
corporation  should  convey  an  undivided  one  half  of  the 
mining  property  to  the  private  parties,  when  they  had 
expended  ten  thousand  dollars  in  developing  and  im- 
proving  the  property,  but  that  the  corrporation  should 
not  be  liable  for  any  debts  incurred  in  developing  and 
improving  the  property,  taken  in  connection  with  the 
fact  that  the  corporation  never  held  itself  out  as  a  part- 
ner of  the  private  parties,  does  not  constitute  a  part- 
nership, even  though  the  corporation  was  to  share  in 
contingent  profits  with  the  private  parties.' 

Where  two  persons  entered  into  an  agreement  to 
engage  together  in  a  mining  venture  under  a  firm  name, 
and  to  share  the  profits  and  losses  equally,  and  as  a 
firm  they  purchased  a  mine  and  paid  a  note  given  in  the 

>  Caley  v.  Coggswell,  12  Colo.  App.  394,  55  Pac.  939. 

•  22  Nev.  390,  41  Pac.  151. 

sUorton  V.  New  Pass  O.  and  S.  M.  Co.,  21  Nev.  184,  27  Pac.  376. 
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firm  name  for  a  portion  of  the  price, — held,  that  the 
contract  was  one  of  partnership  in  the  ordinary  s^ose, 
as  distinguished  from  a  '^ mining  partnership,"  and 
that  either  partner  had  the  same  authority  to  bind  the 
firm  as  if  it  were  an  ordinary  trading  partnership.^ 

Under  the  provisions  of  the  California  code,  no  min- 
ing partnership  is  created  where  certain  parties  fur- 
nish a  man  with  a  ^' grub-stake"  to  enable  him  to  go 
to  Alaska  to  prospect  for  and  locate  mining  claims, 
they  to  have  a  half  interest  in  such  claims  and  in  any 
mineral  produced  in  a  year  therefrom,  less  expense  of 
mining.  Such  an  agreement  is  at  most  an  executory 
contract  to  form  a  future  partnership,  there  being  no 
partnership  property  and  no  transaction  of  partnership 
business.  Specific  performance  of  such  a  contract  was 
refused  upon  the  statutory  grounds  of  inadequacy  and 
unreasonableness.^ 

Another  somewhat  similar  case  arose  where  several 
parties  ** grub-staked"  a  man  to  go  to  Alaska  to  pros- 
pect for  mines  on  shares.  His  authority  to  work  such 
mines  was  not  clearly  proved.  When  his  funds  were 
exhausted  he  borrowed  money  for  further  prospecting 
and  sought  to  make  his  associates  in  the  contract  liable 
as  partners.  It  was  held  that  there  was  no  such  part- 
nership relation  as  would  confer  upon  the  prospector 
an  implied  power  to  bind  his  associates  in  the  debt  con- 
tracted.* 

§  800.  Bights  and  obligations  of  mining  partners 
inter  sese. — In  the  conduct  of  the  business  for  which  a 
mining  partnership  is  formed,  the  copartners  owe  to 
each  other  the  same  degree  of  fidelity,  good  fcith,  and 
fair  dealing  as  is  exacted  from  ordinary  partners.* 

1  Decker  v.  Howell,  42  Cal.  636. 

•  Prince  v.  Lamb,  128  Cal.  120,  60  Pac.  689. 

•Hartney  v.  Gosling  (Wyo.),  68  Pac,  1118. 

«  Jennings  v.  Bickard^  10  Colo.  395,  15  Pac.  677. 
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The  rule  of  uberrima  fides  is  just  as  applicable  to  this 
class  of  partnerships  as  it  is  to  those  more  general  in 
their  scope. 

One  member  may  not  conduct  operations  to  the  detri- 
ment and  disadvantage  of  his  associates,  or  acquire 
for  his  own  exclusive  benefit  property  which  rightfully 
belongs  to  the  partnership ;  ^  but  so  far  as  the  disposal 
of  his  own  or  the  purchase  of  another  *s  interest  is 
concerned,  where  the  partnership  relation  does  not  ex- 
tend to  selling  the  property,  but  only  to  developing  and 
mining  it,  neither  of  the  parties  is  under  any  legal 
obligation  to  consult  with  the  others. 

One  may  sell  his  interest  to  a  stranger,  and  the  latter 
becomes  thereby  a  partner,  whether  the  other  copart- 
ners are  willing  or  unwilling.^ 

In  the  absence  of  a  special  contract  between  tenants 
in  common  of  mining  property,  who  are  partners  only 
for  the  purpose  of  exploitation,  there  is  no  relation 
of  trust  which  prevents  one  from  receiving  a  higher 
sum  for  his  interest  than  is  paid  to  his  co-owners; 
nor  is  the  selling  cotenant  under  any  obligation  to  dis- 
close to  the  others  the  fact  that  upon  the  sale  of  the 
entire  property  he  is  to  receive  a  higher  sum  for  his 
interest  than  the  others.* 

A  purchase  by  one  cotenant  of  the  interest  of  another 
does  not  inure  to  the  benefit  of  all  the  remaining  tenants 
in  common,^  but  a  purchase  under  a  trust  deed  or  mort- 
gage, made  with  partnership  funds,  will  not  divest  the 
interest  of  any  of  the  partners.*^ 

'Kimberlj  v.  Anns,  129  XJ.  S.  512,  9  Sup.  Ct.  Bep.  355;  Continental 
Divide  M.  Co.  v.  Blilej,  23  Colo.  160,  46  Pac.  633;  Settembre  v.  Putnam, 
30  Cal.  490. 

*  NiBbet  17.  Nash,  52  Cal.  540;  Kahn  v.  Central  Smelting  Co.,  102  U.  S. 
641;  Bissell  v.  Fobs,  114  U.  S.  252,  5  Sup.  Ct.  Bep.  851;  Kimberly  v. 
Arms,  129  IT.  S.  512,  9  Sup.  Ct.  Bep.  355. 

s  Harris  v.  Lloyd,  11  Mont.  390,  28  Am.  St.  Bep.  475,  28  Pac  736. 

*  Bissell  V.  Fobs,  114  U.  S.  252,  5  Sup.  Ct.  Bep.  851. 

*  Brown  v.  Bryan  (Idaho),  51  Pac.  995. 
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In  a  mining  partnership^  the  firm  has  no  right  of 
pre-emption  as  to  the  interests  of  retiring  partners  in 
the  mine.  Therefore  a  tenant  in  common  of  mining 
property  and  a  partner  in  the  working  of  the  mine  can- 
not  claim  any  benefit  in  the  purchase  of  the  interests  of 
certain  cotenants  and  retiring  partners  by  other  co- 
tenants  and  partners.^ 

The  decision  of  the  members  owning  a  majority  of 
the  shares  or  interests  in  a  mining  partnership  binds 
it  in  the  conduct  of  its  business.  This  rule  is  statutory 
in  Montana,^  California,*  and  Idaho.* 

This  has  always  been  the  rule  in  the  absence  of  legis- 
lation ;  but)  as  was  said  by  the  supreme  court  of  Califor- 
nia,— 

**  The  conduct  of  the  partners  holding  the  major 
portion  of  the  property  in  a  mining  concern  is  to  be 
most  jealously  scrutinized  when  complaint  is  made, 
by  the  minority  in  interest,  of  oppression.  It  might, 
and  often  would,  work  great  inconvenience  and  dam- 
age to  the  minority  in  interest  of  a  mining  partner- 
sWp,  if  the  majority  were  allowed  to  do  as  tiiey  might 
deem  to  their  own  advantage,  regardless  of  the  rights 
and  interests  of  the  minority;  but,  notwithstanding 
the  danger  of  the  abuse  of  power  in  such  cases,  what 
may  be  necessary  and  proper  for  carrying  on  the 
business  of  mining  for  the  joint  benefit  of  all  con- 
cerned must  be  determined  by  those  owning  and 
holding  in  the  aggregate  the  major  part  of  the  projv 
erty;  and  if  the  powers  which  are  thus  attempted 
to  be  exercised  are  not  necessary  and  proper  for  the 
success  of  the  enterprise,  those  whose  interests  are 
imperiled  or  disastrously  affected  thereby  have  the 
right  to  resort  to  the  courts  for  redress  and  protec- 
tion.''* 

^  First  Natl.  Bank  v.  Bissell,  4  Fed.  694. 
'  Bev.  Code  of  1895,  |  3359. 

•  Civ.  Code,  §  2520. 

«Bev.  Stats.,  ft  3309;  Civ.  Code  (1901),  9  2783;  Hawkins  v.  Spokane 
H.  M.  Co.,  2  Idaho,  970,  28  Pac.  433. 

•  Dougherty  v.  Crearj,  30  Cal.  291,  301,  89  Am.  Bee.  110. 
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As  in  the  case  of  general  partnership,  the  minority 
mnst  be  consulted.  Any  other  course  of  proceeding  on 
the  part  of  the  majority  is  not  in  good  faith.^ 

Each  member  of  a  mining  partnership  has,  for  the 
debts  due  the  creditors  of  the  concern,  and  for  moneys 
advanced  for  its  use,  a  lien  upon  the  partnership  prop- 
erty which  he  may  enforce  in  equity,  even  if  there  has 
been  no  agreement  among  the  partners  that  such  lien 
shall  exist.^  By  statute  in  Montana,  Idaho,  and  Cali- 
fornia, the  lien  exists,  although  there  may  be  an  agree- 
ment that  it  must  not 

If  a  member  of  a  mining  partnership  sells  his  interest, 
the  purchaser  takes  subject  to  such  lien.  He  is  deemed 
to  have  purchased  with  notice  of  any  lien  resulting 
from  the  relation  of  the  partners  to  each  other  and  to 
the  creditors  of  the  partnership.^  Such  lien  does  not 
give  to  either  partner  a  right  of  possession  to  the  ex- 
clusion of  the  other;  nor  is  it  dependent  upon  posses- 
sion.^ As  a  matter  of  law  the  possession  of  one  partner 
is  possession  of  all.*^ 

An  incoming  partner  takes  subject  to  the  payment  of 
the  antecedent  partnership  debts  out  of  the  partnership 
property ,*  although  he  may  not  be  held  liable  personally 
for  such  debts. 

So  far  as  the  creditor  is  concerned,  the  personal  lia- 
bility of  the  retiring  partner  continues,  but  such  part- 
ner, in  disposing  of  his  interest,  parts  with  his  equity 

» lindlej  on  Partnership,  p.  600. 

«  Duryea  v.  Burt,  28  Cal.  569;  Childers  v,  Neelj,  47  W.  Va.  70,  81  Am. 
St.  Bep.  777,  34  S.  E.  828. 
«  Duryea  v.  Burt,  28  Cal.  569. 

*  Morganstern  v.  Thrift,  66  Cal.  677,  6  Pac.  689. 

ft  Waring  V,  Crow,  11  Cal.  366;  Patterson  v.  Keystone  M.  Co.,  30  Cal. 
360. 

•  Jones  v.  Clark,  42  Cal.  180. 

Lindley  on  M.— dl 
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to  have  the  partnership  debts  paid  out  of  the  partner- 
ship property.* 

A  location  made  by  one  partner  after  dissolution, 
upon  a  discovery  of  mineral  indications  made  prior 
thereto,  will  not  inure  to  the  benefit  of  a  former  partner, 
unless  failure  to  make  location  during  the  existence  of 
the  partnership  was  fraudulent.* 

Where  an  agreement  providing  for  the  prospecting 
and  location  of  mining  claims  for  the  benefit  of  all  the 
parties  thereto  is  dissolved  by  mutual  consent,  neither 
of  the  parties  is  under  any  obligation  to  the  others  to 
perfect  locations  conunenced  in  pursuance  of  the  agree- 
ment; and  subsequent  locations  covering  the  same 
ground  made  by  some  of  them  are  not  held  in  trust  for 
the  others.* 

g  801.  Anthority  of  the  members — ^Liability  of  co- 
partnership to  third  parties. — ^In  a  limited  sense  each 
member  of  a  mining  partnership  is  the  agent  of  the 
other.* 

The  powers  of  members  and  managers  of  such  part- 
nerships are  limited  to  the  performance  of  such  acts  in 
the  name  of  the  partnership  as  may  be  necessary  to  the 
transaction  of  the  business,  or  which  is  usual  in  like 
concems,*^  or,  as  we  find  the  rule  stated  in  Bain- 
bridge,^— 

'  *  The  limit  of  liability  must,  with  respect  both  to  the 
*  *  partners  themselves  and  the  public,  be  determined  by 
* '  the  general  usage  of  trade  applicable  to  the  particular 

•Jennings  v.  Bickard,  10  Colo.  395,  15  Pac.  677. 

*  Page  V,  SummerB,  70  Cal.  121,  12  Pac.  120. 

«  Abbott  V,  Smith,  3  Colo.  App.  264,  32  Pac.  84$. 

ft  Charles  v,  Eshleman,  5  Colo.  107,  holding  that  employment  of  counsel 
to  litigate  the  title  to  the  mine  does  not  come  within  the  limited  powers 
vested  in  a  mining  partner. 

•  4th  ed.,  p.  589. 
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*'  branch  of  industry  in  which  the  society  is  engaged. 
*'  An  authority  for  one  partner  to  bind  another  will, 
**  therefore,  in  all  such  cases  be  presumed  to  exist,  so 
*'  far  as,  by  the  general  usage  of  persons  engaged  in 
**  similar  pursuits,  such  an  authority  has  been  deter- 
*'  mined  to  be  necessary  for  effectually  conducting  the 
^^  business  of  the  concern.  In  cases  where  usage  may 
**  not  have  established  any  particular  practice,  or  in 
*'  which  the  custom  may  be  doubtful,  it  will  still  be 
**  necessary  to  recur  to  the  original  principle  upon 
**  which  all  customs  are  founded,  viz.,  whether  the  act 
*  *  in  question  can  be  considered  to  be  necessary  for  the 
'  *  efficient  management  of  the  concern. '  * 

One  member  of  a  partnership  does  not  possess  im- 
plied authority  to  bind  the  copartnership  by  a  promis- 
sory note.^ 

This  rule  is  based  upon  the  reason  that  in  such  part- 
nership there  is  no  delectus  persons^  and  that,  conse- 
quently, the  membership  is  continually  subject  to 
changes  beyond  the  control  of  the  partners ;  ^  nor  may 
one  borrow  money  to  carry  on  the  business.^  Yet,  as  an 
incident  of  such  partnership,  each  has  authority  to  bind 
others  by  dealing  on  credit  for  the  purpose  of  working 
the  mines,  if  it  appears  to  be  necessary  or  usual  in  the 
management  and  course  of  such  working,*  and  even 
where  the  partners  have  agreed  amongst  themselves  to 
carry  on  the  business  on  a  cash  basis,  a  loan  negotiated 
by  one  and  acquiesced  in  by  the  others  becomes  a  valid 
partnership  obligation.* 

As  mining  operations  cannot  be  conducted  without 

>Manvi]Ie  v.  Parks,  7  Colo.  128,  2  Pac.  212;  Skillman  v.  Lachman,  28 
CaL  199,  83  Am.  Dec.  96;  Congdon  v.  Olds,  18  Mont.  487,  46  Pac.  261. 

«  Decker  v.  Howell,  42  Gal.  636;  Duryea  v,  Burt,  28  Oal.  569,  579. 

•  Hartney  v.  Gosling  (W70.),  68  Pac.  1118. 

4Manvil]«  v.  Parks,  7  Colo.  128,  2  Pac.  212;  Hartney  v.  Gosling 
(Wyo.),  68  Pac  1118. 

■Bandall  v.  Meredith  (Tex.),  11  S.  W.  170;  but  see  Bandall  «•  Mere- 
dith, 76  Tex.  669,  13  S.  W.  676. 
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the  employment  of  labor,  the  firm  would  be  responsible 
to  employees  hired  by  one  of  the  partners.* 

So  with  the  purchase  of  supplies  and  articles  neces- 
sary to  cany  on  the  business,  the  debt  being  contracted 
in  the  usual  course  of  business  and  within  the  scope  of 
the  partnership  venture.* 

There  is  no  implied  authority  to  purchase  land,  and 
no  obligation  given  by  a  member  for  the  purpose  of 
effecting  such  purchase  can  be  enforced  against  the 
others ; '  but,  of  course,  the  rule  is  different  where  the 
partnership  is  an  ordinary  one,  whose  object  is  to  pur- 
chase as  well  as  to  exploit  mines,  and  where  the  element 
of  delectus  personm  *  is  present.* 

It  has  been  held  that  a  mining  partnership  may,  by  its 
general  practice  and  course  of  business,  be  held  liable 
for  acts  which  were  not,  strictly  speaking,  within  the 
scope  of  such  partnership ;  but  this  was  based  upon  the 
principle  that  such  conduct  estops  the  partnership  from 
repudiating  obligations  in  favor  of  those  who  deal  with 
it  in  the  light  of  its  customary  practices.  In  other 
words,  it  was  held  that  in  thus  dealing  with  third  parties 
the  partners  may,  by  their  acts  in  the  ordinary  conduct 
of  their  business,  hold  themselves  out  to  be  something 
more  than  mining  partners.* 

But  the  judgment  in  the  case  so  holding  was  subse- 
quently reversed  and  the  doctrine  seemingly  repu- 
diated.* 

Where  a  third  party  seeks  to  charge  the  firm  upon 
obligations  incurred  by  one  of  its  members,  which  obli- 
gations are  beyond  the  scope  of  a  mining  partnership, 

^Burgan  v.  Lyell,  2  Mich.  102,  55  Am.  Dec.  53;  Nolan  v.  Lovelock, 
1  Mont.  224;  Ljman  v.  Schwartz,  13  Colo.  App.  318,  57  Pac.  735. 

*  Higgins  17.  Armstrong,  9  Colo.  38,  10  Pac.  232. 

*  Judge  V.  BraBwell,  13  Bush  (Ky.),  69,  26  Am.  Bep.  185. 

•  Decker  v.  Howell,  42  Cal.  636. 
•Randall  v.  Meredith  (Tex.),  11  8.  W.  170. 

•  Bandall  v.  Meredith,  76  Tex.  669,  13  S.  W.  576. 
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it  devolves  upon  the  one  seeking  to  enforce  such  obliga- 
tions to  show  either  that  they  were  entered  into  under 
express  authority,  or  that  the  acts  by  which  they  were 
incurred  were  usual  and  customary  with  the  particu- 
lar partnership  in  the  ordinary  conduct  of  its  busi- 
ness.^ 

The  recognized  and  established  usage  on  the  part  of 
the  firm  should  be  taken  as  a  part  of  the  contract  of 
partnership.* 

Whatever  authority  may  be  exercised  by  a  member 
of  the  firm  may  be  exercised  by  its  ostensible  agents, 
such  as  managers  and  superintendents  in  charge  of 
operations ;  but  the  exercise  of  this  authority  is  subject 
to  the  same  limitations  as  control  the  acts  of  individual 
members.* 

This,  of  course,  does  not  preclude  the  delegation  to 
such  agent  of  enlarged  powers  by  the  joint  authority 
of  all  the  partners,  nor  prevent  the  subsequent  ratifica- 
tion by  the  partnership  of  an  unauthorized  act;  and, 
by  accepting  the  benefit  of  a  contract  unauthorized  in 
its  inception,  and  acquiescing  in  it  to  the  extent  of  per- 
forming some  of  the  obligations  flowing  from  it,  the 
partnership  may  be  estopped  from  disputing  its  valid- 
ity.* 

These  are  familiar  rules,  applicable  to  all  classes  of 
partnership. 

As  in  the  case  of  general  partnerships,  the  liability 
of  a  mining  partner  for  the  acts  of  his  associates  con- 
tinues, after  he  sells  his  interest  and  retires  from  the 
firm,  in  favor  of  persons  who  have  had  dealings  with, 

^Bandall  v.  Meredith,  76  Tex.  669,  13  S.  W.  576;  Judge  i;.  Braswell,  13 
Bush  (Ky.),  69,  26  Am.  Sep.  185;  Hartney  v.  Gosling  (Wyo.),  68  Pac. 
1118. 

«  Taylor  v.  Castle,  42  Cal.  367. 

*  Jones  V.  Clark,  42  Cal.  180;  Stuart  v.  Adams,  89  Cal.  367,  26  Pac.  970. 

« Jones  V.  Clark,  42  Cal.  180;  Randall  v,  Meredith  (Tex.),  11  S.  W.  170, 
Irot  see  8.  C.  76  Tex.  669,  13  S.  W.  576. 
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and  given  credit  to,  the  partnership,  until  they  have  had 
actual  personal  notice  of  the  dissolution.* 

Constructive  notice  imparted  by  the  recording  of  an 
instrument)  by  which  the  retiring  partner  disposes  of 
his  interest  in  the  partnership,  will  not  suffice.^ 

While  the  members  of  a  mining  partnership  contrib- 
ute to  the  expense  of  conducting  its  business,  and 
participate  in  the  profits  of  the  venture  in  proportion 
to  the  amount  of  interests  respectively  held,  it  has  been 
decided  by  the  supreme  court  of  California  that,  in 
respect  to  the  obligations  of  the  copartnership,  each  is 
liable  jointly  with  the  others  for  the  full  amount  of  the 
indebtedness  justly  chargeable  to  the  partnership,  and 
not  merely  for  a  pro  rata  share.* 

g  802.  PartnerBhip  property. — The  mining  ground 
belonging  to  and  worked  by  a  mining  partnership,  and 
acquired  for  mining  purposes,  whether  purchased  with 
partnership  funds  or  brought  into  the  concern  by  indi- 
vidual members  as  a  portion  of  the  capital  stock,  is,  in 
equity,  for  the  purpose  of  a  settlement  of  the  partner- 
ship affairs,  to  be  treated  as  partnership  property ;  *  in 
the  absence  of  a  special  agreement,  however,  this  will 
not  include  any  property  which  is  not  actually  worked 
or  used  in  connection  with  such  property.* 

Where  land  is  brought  into  a  partnership  as  stock,  it 
is,  as  between  the  partners,  their  creditors,  and  one  who 
has  knowingly  dealt  with  them  for  it,  personalty  belong- 
ing to  the  firm.* 

Beal  estate  belonging  to  a  partnership  will,  in  equity, 
be  treated  like  its  personal  funds  and  distributed  ac- 

1  Dellapiazza  v.  Foley,  112  Gal.  380,  44  Pae.  727. 

•Id. 

•  Stuart  V.  Adams,  89  Cal.  367,  26  Pac.  970. 

«  Duryea  v.  Burt,  28  CaL  569. 

^Donej  V.  Newcomer,  121  Cal.  213,  53  Pac.  557. 

•West  Hickory  M.  Assn.  v.  Beed,  80  Pa.  St.  38. 
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cordingly.  If  the  title  stands  in  the  name  of  one  of  the 
partners,  he  will  be  held  as  a  trustee  of  the  partnership 
and  be  made  to  account  to  the  other  partners  according 
to  their  several  rights  and  interests;*  but  it  by  no 
means  follows  that  real  estate  used  for  partnership 
purposes  is  partnership  property.  A  contrary  presump- 
tion  prevails  when  the  title  is  not  in  the  firm,  and  to 
rebut  that  presumption  it  must  appear  either  that  it  was 
paid  for  with  the  firm  money  or  was,  by  agreement, 
actually  brought  into  the  conamon  stock.* 

There  may  indeed  be  partnerships  in  the  business  of 
milling  or  mining  or  farming ;  but  unless  the  intent  of 
the  joint  owners  to  throw  the  real  estate  into  the  funds 
as  partnership  stock  is  distinctly  manifested,  or  unless 
the  real  property  is  bought  out  of  the  social  funds  for 
partnership  purposes,  it  must  still  retain  the  character 
of  realty.* 

The  use  to  which  the  property  is  applied  does  not 
necessarily  determine  the  question  as  to  whether  it  is  to 
be  treated  as  persons'  or  real  estate,  but  the  intention 
of  the  parties  is  the  controlling  element.*  Such  inten- 
tion may  be  shown  by  parol.  It  may  be  manifested  by 
the  acts  and  declarations  of  the  parties.^ 

It  seems  to  be  settled  that  the  mere  fact  that  property 
held  by  the  firm  as  tenants  in  common  is  used  in  and 
for  the  partnership  business,  or  a  mere  agreement  to  use 
it  for  partnership  purposes,  is  not  of  itself  suflScient 
to  convert  it  into  partnership  stock.  There  must  be 
some  evidence  of  further  agreement  to  make  it  partner- 
ship property  .• 

<  FaaldB  v,  Yates,  57  lU.  416,  11  Am.  Bep.  24;  1  Lindlej  on  Partner- 
ship, 2d  Am.  ed.,  p.  332,  note. 

*  Sbafer's  Appeal,  106  Pa.  St.  49,  55. 

«  Wheatlej's  Heirs  v.  Calhoun,  12  Leigh,  264,  272,  37  Am.  Dec.  654. 
4  Holmes  v.  Self,  79  Ey.  297,  299;  Alexander  v,  Eimbro,  49  Miss.  529. 
»  Shafer's  Appeal,  106  Pa.  St.  49,  55. 

*  Alexander  v.  Eimbro,  49  Miss.  529,  537. 
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These  principles  are  applicable  to  all  classes  of  trad- 
ing and  commercial  partnerships.  That  the  same  rales 
govern  mining  partnerships,  is  quite  apparent 

§  803.  DisBolntion. — As  one  cotenant  may  not  com- 
pel the  others  to  join  him  in  the  working  of  the  common 
property,  when  a  copartnership  does  arise  by  a  joint 
working,  it  may  be  terminated  at  will  by  either  part- 
ner,* so  far  as  the  retiring  partner  is  concerned. 
While  the  remaining  cotenants  may  continue  to  operate 
the  common  property,  subject  to  the  rules  announced 
in  a  preceding  section,  the  withdrawing  copartner  is 
relegated  to  his  position  as  tenant  in  common,  with  all 
the  rights  and  privileges  and  subject  only  to  such  obli- 
gations as  are  incident  to  a  tenancy  in  common,  pure 
and  simple.^ 

Neither  of  the  cotenants  can  force  the  others  to  oper- 
ate the  property  at  a  loss,  or  to  continue  a  relationship 
which  might  be  either  unsatisfactory  or,  in  the  judg- 
ment of  a  withdrawing  cotenant,  inexpedient.  Neces- 
sarily the  dissatisfied  partner  must  give  to  his  associates 
fair  and  unequivocal  notice  of  his  withdrawal,  and  to 
protect  himself  from  future  liability  as  to  creditors 
with  whom  the  partnership  had  been  theretofore  accus- 
tomed to  deal,  a  like  notice  to  such  creditors  must  be 
given.® 

As  a  matter  of  course,  such  determination  of  the  part- 
nership cannot  operate  to  defeat  rights  accrued  imder  it 
while  it  is  in  force.* 

A  silent  withdrawal  will  not  relieve  a  partner  from 
liability  for  work  done  or  debts  contracted  after  such 
withdrawal. 

^  Lawrence  v,  Bobinsoxiy  4  Colo.  567. 

'  Slater  v,  Haas,  15  Colo.  574,  22  Am.  St.  Bep.  440. 

•Jd, 

*  Lawrence  v,  Bobinson,  4  Colo.  667. 
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Under  ordinary  circumstances,  dissolution  may  be 
effected  without  resort  to  the  courts. 

When,  however,  the  real  property  used  for  partner- 
ship purposes  has,  by  the  a^eement  or  acts  of  the 
parties,  been  impressed  with  the  character  of  partner- 
ship property,  or  brought  into  the  common  stock  or 
treated  as  a  partnership  fund,  there  is  no  method  of 
adjusting  the  equities  of  the  partners  if  they  are  unable 
to  reach  an  amicable  agreement,  except  by  an  action 
for  dissolution  and  accounting.^ 

When  the  relationship  of  the  parties  is  that  of  a  min- 
ing partnership  only,  neither  the  death  of  one  of  the 
partners  nor  the  sale  of  his  interest  will  dissolve 
it.« 

The  surviving  partner  has  no  right  as  survivor  to 
take  control  of  the  property,  this  right  only  applying 
where  the  delectus  personse  exists.* 

» Childerg  v.  Neely,  47  W.  Va.  70,  81  Am.  St.  Bep.  777,  34  8.  E.  828. 
'Kahn  i;.  Central  Smelting  Co.,  102  U.  S.  641;  Taylor  v.  Castle,  42  CaL 
367 ;  Childers  t;.  Neely,  47  W.  Va.  70,  81  Am.  St.  Eep.  777,  34  S.  E.  828. 
*  Jones  V.  Clark,  42  Cal.  180. 
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g  806.  Introductory — Statutory  regulations  on  the 
subject  of  mine  drainage. — Many  of  the  states  of  the 
union  have  enacted  laws  upon  the  subject  of  mine  drain- 
age and  the  care  of  water  encountered  in  the  exploitation 
and  development  of  mines.  Some  of  these  laws  purport 
to  authorize  condemnation  proceedings,  whereby  one 
mine  owner  may  acquire  easements  through  lands  of 
others  for  the  purpose  of  securing  artificial  outlets.  In 
Massachusetts,  Kentucky,  Tennessee,  Georgia,  and 
North  Carolina  mining  is  considered  and  declared  by 
statute  to  be  a  public  use,  and  the  right  of  eminent 
domain  may  be  lawfully  exercised  for  mining  purposes.* 

Colorado,  Wyoming,  and  Arizona  have  statutes  regu- 
lating the  subject,  the  two  former  based  upon  pro- 
visions of  their  constitutions  authorizing  the  legislative 
branch  of  the  state  government  in  the  case  of  Colorado 
to  make  such  regulations  from  time  to  time  as  may 
be  necessary  for  the  proper  equitable  drainage  of 
mines,^  and,  in  the  case  of  Wyoming,  to  provide  by  law 
for  the  proper  development,  ventilation,  drainage,  and 
operation  of  mines,*  and  the  latter^  acting  under  the 

*  Ante,  1 19. 

'  Art.  xvi,  S  3,  Constitution  of  Colo.;  Mills'  Annot.  Stats.,  9$  3172-3180. 

•Const.,  Art.  ix,  §2;  Bev.  Stats.  (1899),  $2535. 

'Bev.  Stats.  Ariz.  1887,  ($  2352-2357;  Id.  (1901),  ff  3252-3257. 
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supposed  authority  granted  by  section  twenty- 
three  hundred  and  thirty-eight  of  the  Revised  Stat- 
utes of  the  United  States. 

We  have  heretofore  treated  of  this  class  of  legis- 
lation and  its  application  to  mining  easements  gener- 
ally.* 

There  is  another  class  of  legislation,  such  as  found 
in  Pennsylvania,*  providing  for  methods  for  the  pre- 
vention of  damage  by  releasing  accumulated  water 
through  adits  or  drifts  run  under  official  supervision, 
which  may  fall  within  the  police  power  of  the  state. 

It  is  not  our  purpose  to  analyze  these  special  laws. 
To  some  extent  they  embody  the  equitable  principles 
established  by  the  courts  in  the  absence  of  any  legisla- 
tion. Where  they  go  beyond  these,  they  are  not  alto- 
gether free  from  constitutional  objections.* 

Our  presentation  of  the  subject  is  intended  to  be 
limited  to  the  consideration  of  the  equitable  rules  which 
guide  the  courts  in  defining  the  relative  rights  and 
duties  of  coterminous  or  adjacent  mine  owners  in  the 
care  and  discharge  of  percolating  waters  encountered 
in  mining  operations.  These  principles,  generally 
speaking,  will  be  found  to  be  of  universal  application. 

They  are  few  and  simple,  are  based  upon  rational 
and  natural  laws  and  the  dictates  of  common  sense. 
They  are  peculiar  to  no  locality.  While  local  subterra- 
nean conditions  vary  in  a  geological  sense,  water  is 
encountered  everywhere  pursuing  the  same  universal 
and  unvarying  natural  laws  until  interfered  with  by 
the  artificial  devices  of  man.  To  recognize  these  natural 
forces  is  just  as  essential  in  the  case  of  the  underground 
circulatory  system  as  it  is  with  surface  flowage.  The 
subject  does  not  afford  much  latitude  for  judicial  dis- 

^Ante,  S§  252-264.  *  People  v.  Parks,  58  CaL  624. 

,  'Laws  of  1893,  p.  52,  art.  14,  §  3. 
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agreement,  and  in  the  literature  of  this  branch  of  juris- 
prudence we  rarely  encounter  discordant  decisions.  The 
questions  most  likely  to  arise  in  any  community  where 
mining  is  carried  on  may  be  determined  by  reference  to 
a  few  well-established  maxims. 

g  807.  The  law  of  natural  flow. — ^In  conducting  min- 
ing operations,  water,  as  was  said  by  Lord  Tenterden,^ 
is  a  sort  of  coiomon  enemy,  against  which  each  man 
must  defend  himself.  Yet  while  this  property  right  of 
defense  is  a  natural  one,  it  must  be  so  exercised  as  not 
to  endanger  the  lives  or  property  of  others. 

Each  mine  owner  has  all  the  rights  of  property  in 
his  mine,  and,  among  them,  the  right  to  extract  all 
minerals  therefrom,  provided  he  works  with  skill  and  in 
the  usual  manner ;  and  if,  while  the  occupier  of  a  higher 
level,  exercises  that  right,  nature  causes  water  to  flow 
tx)  a  lower  mine,  he  is  not  responsible  for  this  operation 
of  nature.* 

Land  on  a  lower  level  ^wes  a  natural  servitude  to  that 
on  a  higher,  in  respect  of  receiving,  without  claim  to 
compensation,  the  water  naturally  flowing  down  upon 
it» 

From  the  necessity  of  the  case,  every  owner  of  a  mine 
must  submit  to  the  inconvenience  of  having  water  of 
an  adjoining  mine  upon  a  higher  level  descend  upon 
his  land  so  long  as  it  descends  in  the  natural  course  of 
drainage.^ 

If  the  owner  of  the  servient  heritage  wishes  to  guard 
against  this  operation,  he  must  leave  barriers  '*to  bay 
^*  back  the  water  of  his  higher  neighbor.  *'  * 

^  Bex  V.  Pagham  Commn.  of  Sewers,  8  B.  &  G.  355. 
•  Baird  t;.  Williamson,  16  Com.  B.  Bep.  N.  8.  376. 
•Smith  V.  Kenrick,  7  Com.  B.  515,  18  L.  J.  N.  8.  C.  P.  172;  Lord 
V.  Carbon  Iron  Mfg.  Co.,  38  N.  J.  £q.  452. 
^  Attomej-General  v.  Council  Birmingham,  4  Kay  &  J.  528. 
•Baird  v,  Williamson,  supra;  Jegon  v.  Vivian,  L.  B.  6  Ch.  App.  742. 
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Othcnvise  the  resulting  damage,  if  any,  is  damnum 
absque  injuria;^  but  the  owner  of  the  higher  level 
has  no  right,  by  the  use  of  artificial  methods,  to  become 
an  active  agent  in  sending  water  into  the  mine  of  his 
lower  neighbor.  He  is  not  authorized  to  interfere  with 
its  gravitation,  so  as  to  make  it  more  injurious  to  the 
lower  mine  or  disadvantageous  to  himself.* 

**  The  rule  defining  the  rights  and  liabilities  of  ad- 
* '  joining  mine  owners  may  be  stated  in  this  form :  For 
* '  damages  resulting  from  natural  causes  or  from  lawful 
*'  acts  done  in  a  proper  manner,  the  law  gives  no  re- 
**  dress;  but  where  one  of  the  two  adjoining  mine 

*  *  owners  conducts  water  into  his  neighbor 's  mine  which 
' '  would  not  otherwise  go  there,  or  causes  it  to  go  there 
**  at  different  times  and  in  larger  quantities  than  it 
*^  would  go  there  naturally,  he  commits  a  wrong  which 

*  *  the  law  will  redress. ' '  * 

Or,  as  stated  in  another  form  by  Lord  Hatherley,  in 
Phillips  V.  Homfray,* — 

'*  The  natural  percolation  of  •water  from  one  mine  to 

*  *  another  is  not  a  matter  as  to  which  the  owner  of  the 
' '  lower  mine  has  any  right  of  complaint  as  against  the 
**  owner  of  the  other  mine.  The  owner  of  Qie  upper 
**  mine  has  a  right  to  work  it  just  as  he  likes,  and  his 
**  neighbor  below  cannot  complain  unless  he  finds  that 
'  *  the  water  has  been  turned  into  his  mine  by  a  channel 
"  or  artificial  arrangement.*' 

But  where  the  owner  of  the  lower  mine  seeks  to  pro- 
tect himself  from  the  flowage  of  water  from  the  adjoin- 
ing higher  levels  by  means  of  natural  barriers  left 
standing  in  his  own  land,  the  upper  owner  will  not  be 
permitted  to  remove  such  barriers,  so  as  to  permit  the 
water  to  flow  into   his    neighbor's   mine.    While  the 

^  Lord  V.  Carbon  Iron  Mfg.  Co.,  38  N.  J.  £q  452. 
'  Baird  v.  Williamsony  15  Com.  B.  Rep.  N.  S.  376. 
>Iiord  V.  Carbon  Iron  Mfg.  Co.,  38  N.  J.  £q.  452. 
*6  L.  B.  C.  Ch.  App.  770. 
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higher  proprietor  has  the  right  to  extract  all  of  his 
mineral  up  to  the  common  boundary,  and  the  lower 
must  submit  to  the  inconvenience  of  receiving  the  water 
into  his  mine  which  reaches  it  by  natural  gravitation, 
the  former  has  no  right  to  interfere  with  the  lawful 
methods  adopted  by  the  owner  of  the  lower  level  to 
protect  his  own  property.* 

After  the  removal  by  the  higher  proprietor  of  such  a 
barrier,  the  duty  is  enjoined  upon  him  of  preventing 
the  flow  of  the  water  into  the  mine  of  the  lower 
owner.* 

g  808.  Foreign  water  —  Flooding. — In  conformity 
with  the  rules  announced  in  the  preceding  section,  the 
owner  of  the  upper  mine  will  not  be  permitted  to  intro- 
duce into  the  works  of  the  lower  proprietor  foreign 
water  which  would  not  by  gravitation  flow  into  the 
works  of  the  lower  owner.® 

This  doctrine  was  applied  by  the  supreme  court  of 
Pennsylvania  to  a  case  where  the  defendants,  the 
owners  of  a  coal  mine,  in  working  it  removed  the 
pillars  which  supported  the  roof.  The  superincum- 
bent surface  subsided,  forming  a  catchment  basin. 
The  rains  and  melted  snow  penetrated  in  to  the 
defendants'  mine  through  cracks  and  breaks  in 
the  basin,  and  thence  flowed  in  great  quantities 
into  the  plaintiffs'  mines,  which  were  lower  than  de- 
fendants '.  The'  suit  was  by  the  plaintiffs  to  recover 
damages.  The  defendants  pleaded,  and  supported  the 
plea  by  evidence,  that  the  flowing  of  the  water  into 
plaintiffs'  mine  was  the  result  of  the  ordinary  and 
proper  working  by  defendants  of  their  mine,  and  not 

^Bannon  v.  Mitchell^  6  111.  App.  17. 

*Firnuitone  v.  Wheeley,  2  DowHng  &  L.   (Q.  B.);  203.     See  Clegg  o. 
Dearden,  12  Q.  B.  576. 
*Baird  v.  Williamson,  15  Com.  B.  Bep.  N.  S.  376. 
Lindley  on  M.~92 
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the  result  of  negligence  or  want  of  care.  They  also 
sought  to  establish  the  existence  of  a  neighborhood 
custom  which  approved  the  removal  of  pillars  without 
reference  to  its  effect  as  to  the  sinking  of  the  sur- 
face. 

The  appellate  court  affirmed  the  judgment  which  held 
the  defendants  liable,  intimating  that  if  the  alleged 
custom  existed  it  would  be  unreasonable  and  would 
not  furnish  a  ground  of  defense.* 

Where  the  owner  of  the  upper  mine  impounds  water 
upon  his  premises  by  means  of  embankments  or  artifi- 
cial reservoirs  for  his  own  convenience,  it  would  seem 
that  he  owes  a  duty  to  the  lower  proprietor  to  so  con- 
struct his  devices  that  they  will  withstand  all  pressure 
which  may  be  reasonably  anticipated. 

In  the  leading  case  of  Fletcher  v.  Eylands,^  the  ex- 
treme doctrine  was  announced  by  the  English  court  of 
exchequer  chamber  that  where  such  artificial  reservoirs 
were  subsequently  discharged  upon  the  lands  of  the 
lower  proprietor,  the  liability  of  the  owner  upon  the 
higher  level  for  damages  thus  caused  was  absolute,  and 
it  was  no  defense  to  plead  that  the  devices  were  con- 
structed skillfully  and  properly,  or  that  the  discharge 
was  not  caused  by  his  fault  or  negligence. 

Said  Justice  Blackburn : — 

*^  We  think  that  the  rule  of  law  is,  that  the  person 
**  who,  for  his  own  purposes,  brings  on  his  land  and 
' '  collects  and  keeps  there  anything  likely  to  do  mischief 
*  *  if  it  escapes,  must  keep  it  at  his  peril ;  and  if  he  does 
"  not  do  so,  is,  prima  facie,  answerable  for  all  the  dam- 
**  age  which  is  the  natural  consequence  of  its  escape. 
**  ,  .  .  The  person  whose  grass  or  com  is  eaten  down 

» Homer  v.  Wateon,  79  Pa.  St.  242,  21  Am.  Rep.  55.  See  Wilson  v. 
Waddell  (2  L.  B.  Appeal  Cases,  95),  where  it  was  held  that  the  owner  of 
the  upper  level  had  a  right  to  remove  all  the  coal,  and  was  not  liable,  if 
the  surface  subsided,  for  water  introduced  into  the  lower  proprietor's 
mine  through  percolations  from  the  artificial  basin  thus  formed. 

•1  L.  B.  Ex.  265. 
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by  the  escaping  cattle  of  his  neighbor,  or  whose  mine 
is  flooded  by  the  water  from  his  neighbor's  reservoir, 
or  whose  cellar  is  invaded  by  his  neighbor's  privy, 
or  whose  habitation  is  made  unhealthy  by  the  fumes 
and  noisome  vapors  of  his  neighbor's  alkali  works, 
is  damnified  without  any  fault  of  his  own;  and  it 
seems  but  reasonable  and  just  that  the  neighbor  who 
has  brought  something  on  his  own  property  (which 
was  not  naturally  there),  harmless  to  others  so  long 
*'  as  it  is  confined  to  his  own  property,  but  which  he 
knows  will  be  mischievous  if  it  gets  on  his  neighbor's, 
should  be  obliged  to  make  good  the  damage  which 
ensues  if  he  does  not  succeed  in  confining  it  to  his  own 
property;  but  for  this  act  in  bringing  it  no  mischief 
could  have  accrued,  and  it  seems  but  just  that  he 
should,  at  his  peril,  keep  it  there  so  that  no  mischief 


a 
a 
a 
it 
it 
a 

"  may  accrue,  or  answer  for  the  natural  and  anticipated 
*^  consequences;  and  upon  authority,  this,  we  think,  is 


established  to  be  the  law,   whether   the   things    so 
brought  be  beasts  or  water  or  filth  or  stenches. ' ' 


This  doctrine  was  fully  approved  on  appeal  to  the 
house  of  lords.^ 

In  the  later  case  of  Fletcher  v.  Smith,*  the  correctness 
of  the  extreme  doctrine  was  discussed.  The  facts  were 
these:  Fletcher's  mine  was  on  the  higher.  Smith's  on 
the  lower  level ;  Fletcher  had  diverted  the  course  of  a 
stream,  and  had  made  a  new  course  for  it;  in  working 
his  mine  he  had  occasioned  certain  portions  of  the  sur- 
face to  sink  into  holes,  though  in  doing  this  he  had  not 
acted  negligently.  On  the  happening  of  a  very  heavy 
downfall  of  rain  the  water  had  overflowed  its  new 
course,  got  into  the  holes  on  the  surface  and  passed 
into  Fletcher's  mine  and  thence  flooded  Smith's 
mine. 

The  jury  having  determined  that  the  new  channel 

»  3  L.  B.  H.  L.  330. 

*2  L.  B.  App.  Gases,  781.    Por  decision  of  the  Court  of  Exchequer, 
see  7  L.  B.  Exch.  305. 
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by  which  the  course  of  the  stream  was  diverted  was 
insufficiently  constructed,  Fletcher  was  held  liable. 

In  the  opinion  of  the  court,  by  Lord  Penzance,  it  was 
intimated  that  the  doctrine  of  Fletcher  v.  Kylands 
(supra),  was  too  broad,  and  that  the  proper  rule  would 
be  one  which  would  only  require  the  defendant  to 
construct  the  new  course  in  a  manner  which  would 
afford  protection  in  any  situation  which  might  reason- 
ably be  expected  to  arise.  The  court,  however,  express- 
ly declined  to  fix  any  specific  rule,  as,  under  the  findings 
of  the  jury,  the  defendant  had  failed  to  meet  even  the 
mildest  rule  which  had  been  suggested  as  applicable  to 
the  case. 

In  River  Wear  Commissioners  v.  Adamson,^  it  was 
said : — 

*  *  But  the  making  of  a  reservoir  is  not  itself  a  wrong- 
*  *  f  ul  act,  unless,  as  in  Fletcher  v.  Kylands,  it  is  on  land 
**  the  peculiar  character  of  which  allows  the  water  to 
**  escape  and  do  damage.'' 

This  suggestion  seems  to  express  the  true  test;  that 
such  care  must  be  exercised  as  is  in  each  case  appro- 
priate to  the  situation.* 

In  the  American  courts  the  English  cases  have  been 
tlie  subject  of  frequent  quotation  and  analysis.  The 
discussion  has  taken  a  very  wide  range  between 
the  ultra  doctrine  of  the  Ry lands-Fletcher  case  and  the 
more  moderate  one  intimated  in  the  Smitb-Fletcher 
case.' 

» 26  w.  R.  217. 

*  See,  also,  Nicholas  v.  Maraland,  L.  B.  10  Ezch.  255 ;  8.  C.  on  appeal  2 
Exch.  Biv.  1,  where  Rylands  t;.  Fletcher  is  differentiated  and  its  doctrine 
limited. 

'  The  American  courts  are  not  altogether  agreed  as  to  the  true  purport 
of  the  decision  in  this  case,  some  of  them  insisting  that  it  supports  the 
radical  doctrine  of  Rylands  v.  Fletcher;  others,  that  it  is  authority  for 
the  relaxation  of  that  rule,  making  the  question  of  negligence  in  all  cases 
the  test  of  liability.  Still  others  contend  that  Ry  lands  v.  Fletcher  is 
authority  only  for  the  rule  that  the  upper  proprietor  constructing  arti* 
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•The  commission  of  appeals  for  the  state  of  New  York 
held  that  Rylands  v.  Fletcher  was  in  direct  conflict 
with  the  law  as  settled  in  this  country.^ 

In  this  conclusion  the  New  Hampshire*  and  New 
Jersey  courts  *  practically  agree,  whereas  the  supreme 
court  of  Minnesota  seems  to  accept  the  doctrine  of  that 
case  as  the  correct  one.* 

The  Minnesota  case  is  a  unique  and  interesting  one, 
and  arose  out  of  the  following  state  of  facts : — 

Hennepin  Island  divides  the  waters  of  the  Mississippi 
Kiver  into  two  channels  at  the  Falls  of  St.  Anthony 
and  above  and  below  them,  extending  for  about  one 
thousand  feet  above  and  five  hundred  feet  below.  The 
bed  of  the  river  below  is  about  thirty  feet  lower  than 
the  bed  of  the  river  above.  A  stratum  of  limestone,  ten 
feet  in  thickness,  forms  the  bed  of  the  river  above  the 
falls,  extends  across  the  island  and  rests  upon  hard 
sand  to  the  depth  of  the  river  below  the  falls.  Cahill 
owned  a  leasehold  estate  of  the  island,  and  had  con- 
structed at  the  lower  end  a  warehouse,  mill,  and  ma- 
chinery. 

Eastman  excavated  a  tunnel,  starting  from  the  lower 
end  of  the  island  and  traversing  its  entire  length,  pene- 
trating for  the  distance  of  several  hundred  feet  under 
the  bed  of  the  river  above  the  upper  end  of  the  island. 
The  tunnel  was  driven  through  the  stratum  of  hard 
sand  underlying  the  limestone,  and  at  a  vertical  depth 

ficial  reservoin  is  onlj  prima  facie  liable,  and  that  in  cases  of  this  char- 
acter,  the  burden,  which  would  ordinarily  be  cast  upon  the  plaintiff  to 
show  negligence,  is  shifted  to  the  defendant,  who  is  compelled  to  prove 
affirmatively  the  exercise  of  care  and  diligence.  As  each  case  depends 
80  much  on  the  peculiar  circumstances  there  arising,  it  is  very  difficult  to 
evolve  from  the  adjudicated  cases  a  rule  that  is  absolutely  uniform. 

1  Losee  v.  Buchanan,  51  N.  T.  476,  10  Am.  Bep.  623. 

« Garland  v.  Towne,  55  N.  H.  57,  20  Am.  Bep.  164. 

'Marshall  v.  Wellwood,  38  N.  J.  L.  339,  20  Am.  Rep.  394. 

4  Cahill  V.  Eastman,  18  Minn.  324,  10  Am.  Bep.  184. 
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of  more  than  thirty  feet  helow  the  level  of  the  bed  -of 
the  river  above  the  falls.  Opposite  Cahill's  mill  it  was 
dug  within  seventy-five  feet  of  the  east  shore,  which  was 
a  steep  perpendicular  bank  down  to  the  bed  of  the 
river  below  the  faUs,  and  as  low  as  the  bottom  of  the 
tonnel. 

The  water  of  the  river  burst  into  the  tunnel  at  its 
upper  end,  washed  through  it  in  great  volume,  filling  it 
and  rending  the  rocks  and  tearing  away  the  ground  on 
the  top  and  sides  of  the  tunnel- for  its  entire  length. 
Thereafter  the  flow  of  the  water  was  temporarily 
stopped,  but  later,  and  during  the  ordinary  spring 
freshet,  the  water  again  burst  into  the  tunnel,  filling  it, 
and  washing  through  it  with  such  volume  and  force  that 
it  washed  out  and  undermined  the  lower  end  of  the 
island  and  the  land  on  which  Cahill's  mill  and  machin- 
ery stood.  Hence  the  action.  The  court,  in  considering 
the  case,  examined  it  from  the  standpoint  most  favor- 
able to  the  defendant,  assuming  that  the  tunnel  was 
excavated  with  the  utmost  care  and  skill,  and  under  the 
belief  that  it  was  i)erfectly  safe.  Eastman  was  held 
responsible  upon  the  principle,  that  by  digging  the  tun- 
nel he  did  an  act  which  necessarily  tended  to  injure 
Cahill,  and  that  this  liability  existed  without  regard  to 
the  question  of  care  and  skill,  following  the  doctrine 
announced  in  the  Eylands-Fletcher  case : — 

"  He  had  artificially  caused  foreign  water  to  get 
"  into  plaintiff  *8  mine,  water  which  did  not  arise  there 
**  nor  get  there  by  merely  natural  means,  water  which 
**  got  there,  not  by  the  defendants  not  preventing  it, 
*'  but  by  their  causing  it/' 

The  following  excerpts  from  the  decisions  of  courts 
in  other  states  of  the  union  illustrate  the  current  of 
judicial  thought 

Where  one  builds  a  mill-dam  on  a  proper  model,  and 
the  work  is  well  and  substantially  done,  he  is  not  liable 
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to  an  action,  though  it  break  away,  in  consequence  of 
which  his  neighbor's  dam  and  mill  below  is  destroyed. 
Negligence  should  be  shown  in  order  to  make  him 
Uable.^ 

Each  proprietor,  in  exercising  his  own  rights  in  his 
own  territory,  shall  act  with  reasonable  skill  and  care 
to  avoid  injury  to  others;  and  as  an  approximate  rule 
for  the  measure  of  care  and  skill  required,  it  shall  be 
that  degree  of  ordinary  skill,  care,  and  diligence  which 
men  of  conmion  and  ordinary  prudence,  in  relation  to 
similar  subjects,  would  exercise  in  the  conduct  of  their 
affairs.* 

The  measure  of  care  required  in  such  a  case  is  that 
which  a  discreet  person  would  use  if  the  whole  risk  were 
his  own.» 

The  dam  should  be  so  constructed  as  to  resist  such 
extraordinary  floods  as  might  reasonably  be  expected  to 
occur.* 

One  has  a  right  to  build  a  dam,  and  if  in  doing  so  he 
exercises  ordinary  care  and  skill,  he  will  not  be  held 
liable  for  the  consequences  should  it  subsequently  give 
way  without  his  fault. 

While  it  is  customary  for  the  owners  of  mines  to  keep 
them  as  free  from  water  as  practicable,  yet  they  are  not 
bound  in  law  to  do  so.  The  only  obligation  resting  upon 
them  in  such  respect  is  that  of  self-interest.  The  upper 
owner  may  abandon  his  own  mine  whenever  he  pleases, 

*  Losee  v.  Bnchanan,  51  N.  T.  476,  10  Am.  Bep.  623.  See,  also,  Pizley 
V.  Clark,  35  N.  Y.  520,  91  Am.  Dec.  72;  Sheldon  i;.  Sherman,  42  N.  Y. 
484,  1  Am.  Bep.  569. 

*  Inhabitants  of  Shrewsbury  v.  Smith,  12  Gush.  177. 

•Todd  V.  Cochell,  17  Cal.  97;  Hoffman  v.  Tuolumne  County  Water  Co., 
10  Cal.  413;  Wolf  v.  St.  Louis  Water  Co.,  Id,  541;  Campbell  v.  Bear 
Biver  and  Auburn  W.  and  M.  Co.,  35  Cal.  679;  Angell  on  Water-courses, 
§  336. 

« Mayor  of  New  York  v.  Baily,  2  Denio,  433,  441 ;  Angell  on  Water- 
courses, f  366. 
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notwithstanding  his  doing  so  may  largely  increase  the 
flow  of  water  into  the  mine  below,  and  thereby  greatly 
enhance*  the  labor  and  expense  of  the  owner  in  operating 
it.  So  the  owner  of  a  mine,  for  the  purpose  of  protect- 
ing himself  from  the  encroachments  of  water,  which  is 
regarded  as  the  common  enemy  of  mines  and  mining 
interests,  may  erect  a  dam  or  other  stmctares  on  his 
own  premises,  if  necessary  for  such  purpose,  subject  to 
the  limitation  that  such  dam,  or  other  structure,  does 
not  have  the  effect  to  collect  from  adjacent  territory 
and  eventually  cast  upon  a  lower  mine  water  which, 
but  for  such  dam  or  other  structure,  would  not  have 
reached  it.* 

What  is  and  what  is  not  vis  major,  or  act  of  God,  in 
a  legal  sense,  which  will  relieve  parties  from  liability 
for  damages  caused  by  discharge  of  artificially  stored 
water,  will  depend  largely  upon  the  extent  to  which 
human  agency  negligently  contributed  to  the  catas- 
trophe. The  correct  rule  in  this  class  of  cases  must  be 
determined  by  a  consideration  of  the  general  law  of 
negligence. 

Judge  Thompson,  in  his  work  on  this  subject,  has 
collated  the  authorities,  both  English  and  American,  by 
reference  to  which  the  state  of  the  law  in  the  different 
jurisdictions  may  be  fairly  ascertained.* 

*  Jones  V.  Kobertson,  116  UL  543,  56  Am.  Bep.  786,  6  X.  £.  89a 
'  1  TbompMn  on  Negligoiee,  noto^  pp.  77-106l 
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g  812.  Application  of  the  doctrine  of  the  common 
law  on  subject  of  severance — Severance  under  the  fed- 
eral laws — Oeneral  principles. — We  have  already  ob- 
served that  under  the  English  law  nothing  was  more 
comjuon  than  to  sell  or  demise  a  piece  of  land,  excepting 
the  mines.  In  like  manner  the  different  strata  of  the 
subsoil  might  be  shown  to  be  the  subject  of  different 
rights;  also  that  there  might  be  in  one  mine  different 
minerals  which  were  the  property  of  different  persons. 
Thus  one  person  might  be  entitled  to  the  iron  and 
another  to  the  limestone.  One  seam  or  stratum  of  coal 
in  the  same  lands  might  belong  to  a  third  person,  and 
another  distinct  seam  to  a  fourth  owner.    When  the 
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surface  and  underlying  mines  or  the  different  strata 
of  the  subsoil  were  differently  owned,  they  were  sepa- 
rate tenements,  with  all  the  incidents  of  separate  owner- 
ship, a  distinct  possession  and  distinct  inheritance.^ 

When  Lord  Campbell,  as  chief  justice  of  the  Queen's 
Bench  (1850),  delivered  the  opinion  in  the  leading  case 
of  Humphries  v.  Brogden,^  he  sought  in  vain  among  the 
law  writers  of  other  nations  for  precedents  touching 
questions  arising  out  of  the  severance  of  the  title  to 
minerals  from  that  of  the  surrounding  soil. 

Said  that  distinguished  jurist: — 

**  We  have  attempted,  without  success,  to  obtain 
from  the  codes  and  jurists  of  other  nations  informa- 
tion and  assistance  respecting  the  rights  and  obliga- 
tions of  persons  to  whom  sections  of  the  soil,  divided 
horizontally,  belong  as  separate  properties.  This 
penury,  where  the  subject  of  servitude  is  so  copiously 
and  discriminately  treated,  probably  proceeds  from 
the  subdivision  of  the  surface  of  the  land  and  the 
minerals  under  it  into  separate  holdings,  being  pecul- 
iar to  England. ' ' 

After  observing  the  absence  of  any  suggestions  on 
the  subject  in  the  civil  law,  he  continues : — 

*'  The  American  lawyers  write  learnedly  on  the  sup- 
port which  may  be  claimed  for  land  for  lateral  pres- 
sure, and  for  buildings  which  have  long  rested  against 
each  other,  but  are  silent  as  to  the  support  which  the 
owner  of  the  surface  of  lands  may  claim  from  the 
subjacent  strata  when  possessed  by  another. ' ' 

This  *' penury'*  of  American  legal  literature  upon 
this  interesting  subject  was  due  solely  to  the  lack  of 
opportunity.  Were  Lord  Campbell  permitted  to  re- 
write his  decision  in  the  light  of  the  present  exposition 
of  the  law  in  America  he  would  have  no  occasion  to 
complain  of  the  dearth  of  American  precedents.    Lord 

^Ante,  (9.  •12Q.  B.  739. 
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Campbell  and  his  contemporary  judges,  in  whose  bosom 
rested  the  common  law,  had  easy  tasks  compared  with 
those  assigned  to  some  of  our  American  judges  half  a 
century  later. 

Said  Justice  Paxson,  speaking  for  the  supreme  court 
of  Pennsylvania  (1893)  in  Chartiers  Block  Coal  Com- 
pany V.  Mellon:* — 

**  The  discovery  of  new  sources  of  wealth  and  the 
springing  up  of  new  industries  (petroleum  and  nat- 
ural gas)  which  were  never  dreamed  of  half  a  century 
ago,  sometimes  present  questions  to  which  it  is  diffi- 
cult to  apply  the  law  as  it  has  heretofore  existed. 
It  is  the  crowning  merit  of  the  common  law,  however, 
that  it  is  not  composed  of  ironclad  rules,  but  may 
be  modified  to  a  reasonable  extent  to  meet  new 
questions  as  they  arise.  This  may  be  called  the 
expansive  property  of  the  common  law.  Mining 
rights  are  peculiar,  and  exist  from  necessity,  and 
the  necessity  must  be  recognized  and  the  rights  of 
mine  and  land  owners  adjusted  and  protected  accord- 
ingly. ' ' 

A  few  years  after  the  decision  by  Lord  Campbell  we 
fijid  the  supreme  court  of  Pennsylvania  (1858)  reiter- 
ating the  doctrine  of  the  common  law : — 

**  Coal  and  minerals  in  place  are  land.  It  is  no  longer 
**  to  be  doubted  that  they  are  subject  to  conveyance 
*'  as  such.  Nothing  is  more  common  in  Pennsylvania 
* '  than  that  the  surface  right  should  be  in  one  man  and 
**  the  mineral  right  in  another.  It  is  not  denied,  in 
**  such  a  case,  that  both  are  land  owners,  both  holders 
**  of  a  corporeal  hereditament.*** 

And  in  a  comparatively  recent  case  (1891)  we  find 
the  same  court  announcing  that  *'we  have  for  nearly 
**  half  a  century  judicially  regarded  the  ownership  of 
**  mineral,  where  it  has  been  severed  from  the  surface, 

» 152  Pa.  St.  286,  34  Am.  St.  Rep.  645,  25  Atl.  597. 
•  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760. 
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^'  as  the  ownership  of  land,  to  all  intents  and  pnr- 
*  *  poses.  *  *  ^ 

These  rules  prevail  wherever  in  the  United  States 
conditions  exist  in  an  economic  sense,  making  their 
application  necessary.* 

Where  the  title  to  the  surface  and  underlying  strata 
is  in  one  person,  who  is  not  in  actual  possession,  ad- 
verse possession  of  the  surface  by  another  embraces  in 
its  scope  everything  to  the  center  of  the  earth.  On  the 
other  hand,  where  a  severance  of  title  has  been  effected, 
title  to  the  mineral  cannot  be  acquired  by  adverse  pos- 
session of  the  surface,  for  such  possession  is  not  incon- 
sistent with  nor  hostile  to  the  title  of  the  owner  of  the 
mineral  estate. 

**  The  possession  of  the  holder  of  each  estate  is 
*'  referable  to  his  title.  .  .  .  The  owner  of  the  sur- 
*^  face  can  no  more  extend  his  possession  of  his  own 
*'  estate  downward  than  the  owner  of  the  stratum  can 
'*  extend  his  possession  upward,  so  as  to  give  him  title 
* '  to  the  surface  under  the  statute  of  limitations. ' '  * 

^  Lillibiidge  v.  Lackawanna  Coal  Co.,  143  Pa.  St.  293,  24  Am.  St.  B«p. 
544,  22  Atl.  1035.  See,  also,  Caldwell  v.  Copeland,  37  Pa.  St.  427,  78  Am. 
Dec.  436;  Scranton  v,  Phillips,  94  Pa.  St.  15;  Sanderson  t;.  Seranton 
City,  105  Pa.  St.  469;  Delaware  etc  B.  B.  Co.  v.  Sanderson,  109  Pa.  St. 
583,  58  Am.  Bep.  743,  1  Atl.  394. 

'Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Bep.  368,  4  South.  350; 
Marvin  t;.  Brewster,  55  N.  Y.  538,  14  Am.  Bep.  322;  Byckman  v.  GilliSy 
57  N.  T.  68,  15  Am.  Bep.  464;  Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W. 
396;  Silva  v.  Bankin,  80  6a.  79,  4  S.  £.  756;  Knight  v.  Indiana  Co.,  47 
Ind.  105,  17  Am.  Bep.  692;  Arnold  v.  Stevens,  24  Pick.  106,  35  Am.  Dec 
305;  Hartwell  v,  Camman,  10  N.  J.  Eq.  128,  64  Am.  Dec.  448;  Massot 
V,  Moses,  3  S.  C.  168,  16  Am.  Bep.  697. 

•ipiummer  t;.  Hillside  Coal  Co.,  160  Pa.  St.  483,  28  AtL  853;  Plummer 
V,  Hillside  Coal  Co.,  104  Fed.  208;  Caldwell  v.  Copeland,  37  Pa.  St.  427, 
78  Am.  Dec.  436;  Armstrong  v,  Caldwell,  53  Pa.  St.  84;  Westmoreland 
etc.  Gas  Co.  v.  De  Witt,  (Pa.  St.),  18  Atl.  724;  Chartiers  Block  Coal  Co. 
V.  Mellon,  152  Pa.  St.  286,  34  Am.  St  Bep.  645,  25  Atl.  597;  Murray  v. 
AUred,  100  Tenn.  100,  66  Am.  St.  Rep.  740,  43  S.  W.  355;  Catlin  Coal 
Co.  V.  Lloyd,  176  111.  275,  52  N.  E.  144. 
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The  doctrine  of  severance  of  title  has  recently  been 
carried  by  the  supreme  court  of  Pennsylvania  to  what 
seems  an  unwarrantable  conclusion.  In  Delaware  and 
Hudson  Canal  Co.  v.  Hughes,*  the  plaintiff  company 
had  acquired  title  in  1825  to  the  surface  and  mineral  of 
the  so-called  Porter  tract  of  two  hundred  acres.  In 
1836  or  1837,  the  defendant's  predecessor,  McDonald,  a 
laborer  in  the  plaintiff  company's  mines,  had  entered 
upon  and  inclosed  six  acres  of  the  tract  and  occupied  it 
for  his  house  and  garden,  upwards  of  twenty-one  years ; 
his  possession  and  that  of  his  successors  had  been 
continued  to  the  trial.  The  plaintiff  company  had  con- 
tinuously mined  coal  from  other  portions  of  the  two- 
hundred-acre  tract,  but  the  defendant  claimed  the  coal 
under  his  six  acres,  relying  upon  his  title  by  adverse 
possession,  coupled  with  the  fact  that  the  company  had 
not  engaged  in  mining  anywhere  within  his  boundaries. 
Under  this  state  of  facts  it  was  held  that  by  mining  in 
the  same  seams  of  coal  in  other  portions  of  the  Porter 
tract,  the  company  had  effected  a  severance  of  its  coal 
and  surface  titles;  that  although  the  defendant's  pre- 
decessor had  acquired  an  indefeasible  title  to  the  six 
acres  of  surface  by  adverse  possession,  such  title  and 
possession  did  not  extend  to  the  coal  beneath,  because 
of  the  so-called  * '  severance. ' ' 

We  submit  that  severance  of  title,  as  known  in  the 
law,  cannot  exist  where  the  surface  and  mineral  title 
reside  in  the  same  individual.  It  would  be,  on  its  face, 
a  contradiction  of  terms.  It  can  only  exist  when,  by 
grant,  reservation,  or  otherwise,  title  to  the  surface  is 
in  one  and  title  to  the  mineral  is  in  another.  That  is 
what  ** severance  of  title"  means.  One  who  owns  the 
entire  title  to  the  center  of  the  earth  cannot  work  a  sev- 
erance thereof  by  choosing  to  regard  the  two  component 

1 183  Pa.  St.  66,  63  Am.  St.  Bep.  743,  38  Atl.  568. 
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parts  of  the  one  title  as  severed.  Such  a  result  is 
brought  about  by  a  condition  of  things,  and  not  by  an 
operation  of  the  mind.  It  is  di£Scult  to  see  how  the  act 
of  the  plaintiff  company,  in  occupying  a  distant  portion 
of  the  mineral  estate,  could  have  any  different  effect 
upon  the  balance  of  the  mineral  than  its  occupation  of 
a  distant  portion  of  the  surface  would  have  upon  the 
balance  of  the  surface.  In  each  instance  it  amounted 
to  no  more  than  constructive  possession  of  the  unoccu- 
pied portions.  On  the  other  hand,  as  neither  the  sur- 
face nor  the  mineral  of  the  six  acres  was  actually 
occupied  by  the  plaintiff,  McDonald's  entry  upon  and 
actual  possession  of  the  surface  was  actual  possession 
to  the  center  of  the  earth.  The  decision  of  the  Pennsyl- 
vania court  would  therefore  seem  to  have  the  effect  of 
allowing  an  actual  possession  to  be  overcome  by  a  con- 
structive possession. 

In  the  mining  regions  of  the  west,  where  lands  of 
the  public  domain  are  held  under  federal  mining  ten- 
ures, the  subject  of  severance  of  title  is  not  encountered 
as  frequently  as  it  is  in  the  older  states  of  the  union. 
As  a  rule  the  title  emanating  from  the  government 
carries  the  surface  and  all  the  minerals.^  There 
are  three  instances,  however,  where  the  government 
itself  has  provided  for  the  creation  of  such  a  sever- 
ance : — 

(1)  In  issuing  patents  to  Mexican  grants,  under  the 
act  of  March  3,  1891,  situated  in  Colorado,  Wyoming, 
Utah,  Nevada,  New  Mexico,  and  Arizona ;  * 

(2)  In  issuing  patents  to  incorporated  cities  for 
townsites,  under  the  act  of  March  3,  1891,  recognizing 
correlative  rights  of  lode-mining  claimants  and  prior 
occupants  of  the  surface ;  * 

^Ante,  180.  •Ante,  §127.  *AnU,  8  172  (4). 
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(3)  By  granting  a  lode  throughout  its  entire  depth, 
although  it  may  enter  the  land  adjoining,^ 

As  between  private  individuals,  where  a  severance 
is  created,  it  rarely  happens  that  their  mutual  rights 
are  not  precise  and  ascertained  by  the  deed,  by  which 
the  right  to  mines  is  acquired,  and  then  the  only  ques- 
tion would  be  as  to  the  construction  of  the  deed,  which 
may  vary  in  each  case.* 

Be  that  as  it  may,  whenever  and  wherever  such  a 
severance  is  effected,  certain  reciprocal  rights  and  obli- 
gations arise  between  the  two  classes  of  owners,  with 
reference  to  the  manner  in  which  the  respective  estates 
may  be  enjoyed. 

It  is  necessary  to  briefly  consider  the  nature  and  ex- 
tent of  these  rights  and  obligations. 

The  underlying  principles  involved  may  be  thus  ex- 
pressed: The  proprietor  of  the  minerals  has  a  right 
to  win  them.  In  exercising  this  right  all  privileges 
reasonably  necessary  for  its  full  and  fair  enjoyment 
are  necessarily  implied;  but  these  privileges  must  be 
exercised  with  due  care  and  in  a  lawful  manner,  so  as 
not  to  wantonly  or  unnecessarily  interfere  with  the 
rights  of  the  surface  owner.  The  owner  of  the  surface 
is  subjected  to  such  inconveniences  as  naturally  flow 
from  the  severance  of  the  underlying  minerals  and  the 
incidents  necessarily  attaching  to  mineral  ownership. 
To  this  extent  the  estate  in  the  entire  land,  which  origi- 
nally was  in  one  and  the  same  person,  has  been  lessened 
and  burdened.  The  surface  owner  must  exercise  his 
rights  in  such  a  manner  as  not  to  wantonly  or  unlaw- 
fully impair  the  rights  of  the  owner  of  the  minerals  or 
interfere  with  the  necessary  means  by  which  they  are 
won  and  brought  to  the  surface. 

^Anie,  §568. 

'Bowbotham  v.  Wilson,  8  H.  L.  Cases,  348,  360. 
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§  813.  To  what  extent  owner  of  minerals  may  nse 
surface. — A  grant  of  minerals  implies  the  right  to  win 
them  from  the  underlying  soil.  The  use  of  some  por- 
tion of  the  surface  is  necessary  for  the  proper  enjoy- 
ment of  this  right.  To  reach  the  minerals  the  miner 
must  pass  from  the  surface  downward.  To  do  this  he 
has  a  right  of  way  of  necessity.  He  may  sink  through 
such  land  from  the  surface  to  the  mines,  in  order  to 
reach  and  work  them.^ 

This  way  of  necessity  ought  not  to  be  of  larger  dimen- 
sion than  is  reasonably  requisite.^ 

This  right,  however,  cannot  be  extended  to  the  use  of 
other  lands  belonging  to  the  grantee,  for  the  purpose  of 
transporting  ore ;  ®  nor  can  it  be  asserted  for  any  pur- 
pose not  legitimately  associated  with  the  search  for  and 
extraction  of  the  minerals.* 

And  it  would  seem  that  this  right  of  surface  user  is 
not  restricted  by  reason  of  the  fact  that  the  surface 
owner  had  granted  a  right  of  way  for  a  tunnel,  by 
means  of  which  the  ore  could  be  removed  from  the 
mine.* 

Where  the  instrument  by  which  the  title  to  the  min- 
erals is  severed  from  that  of  the  superjacent  soil  does 
not  define  the  extent  to  which  the  grantee  of  the  miner- 
als may  use  the  surface,  he  has  a  right  to  use  so  much 
of  such  surface  as  is  strictly  necessary  and  reasonable.® 
He  cannot  claim  as  an  incident  that  which  is  simply  con- 
venient ;  he  can  only  have,  as  to  the  surface,  that  which 

*  Warden  v.  Watson,  93  Mo.  107,  5  S.  W.  605;  MacSwinney  on  Mines, 
372;  Stewart  on  Mines,  33;  Goold  v.  Gt.  West  Goal  Co.,  2  De  G.  J.  &  S. 
600;  Bogers  v,  Taylor,  1  H.  &  U.  706;  Turner  v.  Reynolds,  23  Pa.  St.  199. 

'  MacSwinney  on  Mines,  372 ;  Monmouth  Canal  Co.  v.  Harf  ord,  1  Cr. 
M.  &  B.  614,  634. 

■  Goold  V.  Gt.  Western  Coal  Co.,  2  Be  G.  J.  &  S.  600. 

«  Monmouth  Canal  Co.  v.  Harford,  1  Cr.  M.  &  B.  614. 

•Banldn's  Appeal  (Pa.),  16  Atl.  82. 

•Turner  v.  Beynolds,  23  Pa.  St.  199. 
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is  necessary,  but  that  which  is  necessary  he  may  have  in 
a  convenient  way.^ 

This  involves  the  right  to  use  such  means  and  pro- 
cesses, for  the  purpose  of  mining  and  removing  the 
minerals,  as  may  be  reasonably  necessary  in  the  light 
of  modem  invention  and  of  the  improvements  in  the 
arts  and  sciences.^ 

It  includes  the  necessary  ground  for  machinery  for 
working  the  mine  *  and  stowing  the  ore  in  its  first  mar- 
ketable state,  but  not  for  the  erection  of  smelting  works, 
or  accessories,  for  the  purpose  of  treating  the  product, 
such  as  converting  coal  into  coke  or  clay  into  brick.* 

What  improvements  are  reasonably  necessary  for  the 
profitable  and  beneficial  working  of  the  mines  is  a 
question  of  fact  to  be  determined  from  the  evidence  in 
each  particular  case.* 

Where  it  is  necessary  to  artificially  store  water  as  an 
adjunct  to  mining  operations,  a  limited  quantity  of  the 
surface  may  be  devoted  to  that  purpose.* 

So  a  right  of  ingress  and  egress  over  the  surface,  to 
and  from  the  necessary  mine  openings,  for  the  purpose 
of  transporting  supplies,  machinery,  and  the  product 
of  the  mine,  would  be  a  way  of  necessity ;  ^  but  the  exer- 
cise of  this  right  must  be  in  the  course  least  prejudicial 
to  the  owner  of  the  surface.® 

The  acquisition  and  enjoyment  of  surface  easements 
and  rights  of  way  for  mining  purposes  other  than  those 

■MaTvin  v.  Brewster,  55  N.  T.  538,  14  Am.  Bep:  322. 
•WilliamB  v,  Gibson,  84  Ala.  228,  5  Am.  St.  Bep.  368,  4  South.  350; 
Bainbridge,  4th  ed.,  p.  208. 
<  WardeU  v.  Watson,  93  Mo.  107,  5  S.  W.  605. 

*  Bainbridge,  4th  ed.,  p.  208 ;  Marvin  t;.  Brewster,  55  N.  T.  538,  14  Am. 
Bep.  322;  Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Bep.  368,  4  South. 
350;  Dand  v.  Kingscote,  6  M.  and  W.  174. 

•  Williams  v.  Gibson,  84  Ala.  228,  6  Am.  St.  Bep.  368,  4  South.  350. 
•Dand  v.  Kingseote,  6  M.  and  W.  174. 

V  Clark  v.  Vermont  and  C.  B.  B.  Co.,  28  Yt.  103. 
•Famum  v.  Piatt,  8  Pick.  (Mass.),  339,  19  Am.  Dec.  330. 
Lindley  on  M.— 93 
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of  necessity  are  the  subject  of  private  contract  The 
existence  of  such  rights,  as  well  as  their  proper  measure, 
depends  entirely  upon  the  true  interpretation  of  the 
instrument  creating  or  reserving  them.  With  reference 
to  proceedings  m  invitum,  to  condemn  lands  for  such 
purposes  under  the  eminent  domain  laws,  we  have  en-* 
deavored  in  preceding  sections^  to  explain  what  we 
conceive  to  be  the  state  of  the  law,  and  have  also  noticed 
what  easements  were  contemplated  under  the  federal 
laws,  subject  to  which  mining  rights  upon  the  public 
domain  are  granted.^  It  is  unnecessary  to  here  recur  to 
these  subjects. 

2  814.  Manner  of  conducting  mining  operations. — 
The  owner  of  a  mine  beneath  the  surface,  though  he 
have  a  right  of  way  through  the  surface  soil,  has  no 
right  so  to  exercise  the  same  as  to  interfere  with  the 
power  of  the  owner  of  the  land  to  make  any  lawful  use 
thereof.* 

He  is  bound  to  erect  proper  guards  around  his  mine 
openings,  so  as  to  prevent  them  from  being  a  source  of 
danger  to  the  cattle  of  the  surface  owner.* 

He  is  not  liable  for  any  incidental  damage  necessarily 
occasioned  by  the  ordinary  and  careful  operation  of 
his  mine.^ 

The  loss  of  springs  to  the  owner  of  the  surface  by 
reason  of  the  ordinary  working  of  the  mines  does  not 
render  the  owner  of  the  minerals  liable  for  damages.^ 

» Ante,  H  252-264. 

•Ante,  SS  529-531. 

•Park  Coal  Co.  v.  O'Donnell,  7  Leg.  Gaz.  149. 

« Williams  v.  Groncott,  4  B.  &  Sm.  149. 

s  Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Kq>.  368,  4  South.  350. 

•Coleman  v.  Chadwick,  80  Pa.  St.  81,  21  Am.  Sep.  93.  See,  also, 
Haldeman  v.  Bruckhart,  45  Pa.  St.  514,  84  Am.  Dec.  511 ;  Trout  v.  Mc- 
donald, 83  Pa.  St.  144;  Wheatlej  v.  Baugh,  25  Pa.  St  528,  64  Am.  Dee. 
721. 
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§818 


A  mine  owner  is  not  responsible  to  the  surface  owner 
for  disturbances  caused  by  necessary  blasting  in  the 
mine ;  ^  but  this  necessarily  implies  that  the  blast  must 
not  be  discharged  in  an  improper  or  negligent  man- 
ner.* 

As  heretofore  noted,  the  miner  is  authorized  to  use 
such  means  and  processes  for  the  purpose  of  mining  and 
removing  the  minerals  as  may  be  reasonably  necessary 
in  the  light  of  modem  invention  and  of  the  improve- 
ments in  the  arts  and  sciences.^ 


Abticle  n.    Vebtical  or  Subjacent  Support. 


1 818.  Bight  of  surface  support 
reserved  by  implication 
in  grant  of  minerals-— 
Nature  of  the  right. 

§  819.  Bight  an  absolute  one- 
Negligence  not  involved. 

§  820.  Bight  limited  to  support 
of  soil  in  its  natural 
state— Buildings. 


1 821.  Waiver  or  release  of  the 
right. 

§  822.  Statutory  regulations  on 
subject  of  subjacent  sup- 
port. 

1 823.  Bemedies  for  surface  sub- 
sidence—Statute of  limi- 
tations. 


g  818.  Bight  of  surface  support  reserved  by  impli- 
cation in  grant  of  minerals — ^Nature  of  the  right.  — ^In 
every  grant  of  mines  there  is  an  implied  reservation  of 
surface  support.* 

There  is  a  prima  facie  inference  at  common  law  upon 
every  grant  of  minerals  or  other  subjacent  strata,  where 
the  surface  is  retained  by  the  grantor,  that  the  grantor 
in  granting  them  does  so  in  a  manner  consistent 
with  the  retention  by  himself  of  his  own  right  to 

■  Marvin  t;.  Brewster,  55  N.  T.  538,  14  Am.  Bep.  322. 

<  Moody  17.  McDonald,  4  Cal.  297. 

•  Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Bep.  368,  4  South.  350. 

4  Proud  V.  Bates,  34  L.  J.  Ch.  406;  Wilms  v.  Jess,  94  111.  464,  34  Am. 
Bep.  242;  Yandes  v.  Wright,  66  Ind.  319,  32  Am.  Rep.  109;  Williams  v. 
Haj,  120  Pa.  St  485,  6  Am.  St.  Bep.  719,  14  Atl.  379. 
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support.  In  the  absence  of  express  words  showing 
clearly  that  he  has  waived  or  qualified  his  right,  the 
presumption  is,  that  what  he  retains  is  to  be  enjoyed 
by  him  modo  et  forma  and  veith  the  natural  support 
which  it  possessed  before  the  grant* 

The  owner  of  the  surface  of  land  from  which  the  title 
to  the  minerals  has  been  severed  has,  in  the  absence  of 
a  contrary  agreement,  an  absolute  right  to  have  it  sup- 
ported as  it  was  in  its  original  state,  and  one  mining 
under  it  is  answerable  for  damages  arising  from  failure 
to  properly  support  it,  or  from  negligence  in  conducting 
mining  operations,  or  from  both  of  these  causes  to- 
gether.2 

Of  natural  right  the  surface  land  is  entitled  to  sup- 
port from  the  strata  below,  and  when  one  owning  the 
whole  fee  grants  the  minerals,  reserving  the  surface  to 
himself,  his  grantee  is  entitled  to  so  much  of  the  min- 
erals as  he  can  get  without  injury  to  the  superincumbent 
soil,* 

A  grant  or  reservation  of  all  and  * '  every  part  of  the 
^^  mines  and  minerals  in  the  land"  in  the  strongest 
possible  terms  would  not  autiiorize  the  owner  of  the 
minerals  to  excavate  without  leaving  proper  support 
for  the  surface. 

By  reasonable  intendment  the  grantee  of  minerals 
or  the  grantor  of  the  surface  reserving  the  minerals 
could  only  be  entitled  to  so  much  of  the  mines  below 
as  would  be  consistent  with  the  proper  enjoyment  of 
the  surface.^ 

This  rule  obtains  without  reference  to  the  nature  of 

iDugdale  v.  Bobertson,  3  Kay  ft  J.  795. 

•Pringle  v.  Vesta  Coal  Co.,  172  Pa.  St.  438,  33  Atl.  600. 

'Coleman  v.  Chadwick,  80  Pa.  St.  81,  87,  21  Am.  Bep.  93;  Jones  v. 
Wagner,  66  Pa.  St.  429,  434,  5  Am.  Bep.  385. 

« Horner  v,  Watson,  79  Pa.  St.  242,  249,  21  Am.  Bep.  55  (citing  Harris 
V.  Ryding,  5  Mees.  ft  W.  60) ;  Mickle  v.  Douglass,  75  la.  78,  39  N.  W. 
198;  Bicbards  v.  Jenkins,  18  Law  Times  N.  8.  438. 
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the  strata  or  the  difficulty  of  substituting  artificial  for 
natural  supports  or  the  comparative  value  of  the  surface 
and  mineral.^ 

The  mineral  proprietor  may  substitute  artificial  sup- 
ports in  place  of  the  ore  removed,  but  being  bound 
under  the  law  to  leave  sufficient  ribs  or  pillars  to  sup- 
port the  soily^  he  substitutes  the  artificial  for  the  natural 
at  his  peril. 

S  810.  Bight  of  surface  support  an  absolute  one — 
Negligence  not  involved. — This  right  of  subjacent  sup- 
port exists  entirely  independent  of  the  question  of  negli- 
gence on  the  part  of  the  mine-owner.* 

If  subsidence  is  caused  by  not  leaving  sufficient  sup- 
port, it  will  be  no  defense  that  he  worked  the  mines 
carefully  and  according  to  custom.* 

The  entire  removal  of  the  inferior  strata,  however 
skillfully  done,  if  productive  of  damages  by  withdraw- 
ing that  degree  of  support  to  which  the  owner  of  the 
surface  was  entitied  is  actionable,  the  duty  of  the  owner 
of  the  servient  tenement  forbidding  him  to  do  any  act 
whereby  the  enjoyment  of  the  easement  could  be  dis- 
turbed.* 

One  who  conveys  land  to  another,  reserving  the  right 
to  remove  the  underlying  coal,  is  bound  to  exercise 
care  in  the  removal  and,  if  necessary,  to  leave  pil- 
lars  to   support   the   surface,   although   the   reserva- 

>Lord  Campbell  in  HnmplirieB  v.  Brogden,  12  Q.  B.  739;  Horner  v, 
Watson,  79  Pa.  St.  242,  250,  21  Am.  Bep.  55. 

*  1  Thompson  on  Negligence,  note  8,  p.  280. 

•Nelson  v.  Miller  (Pa.),  1  Leg.  Bee  187;  Yandes  t;.  Wright,  66  Ind. 
319,  32  Am.  Bep.  109. 

<  1  Thompson  on  Negligence,  note  8,  p.  280  (citing  Humphries  v.  Brog- 
den,  iupra).  See,  also,  Harris  v.  By  ding,  5  Mees.  &  W.  556;  Proud  v. 
Bates,  34  L.  J.  Ch.  406;  Wilms  v.  Jess,  94  111.  464,  34  Am.  Bep.  242. 

ft  Humphries  v.  Brogden,  12  Q.  B.  739.  See,  also,  Carlin  v.  Chappel,  101 
Pa.  St.  348,  47  Am.  Bep.  722. 
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tion  exempted  him  from  liability  by  reason  of  **  mining 
**  operations.'** 

The  right  of  support  is  not  affected  by  a  provision 
in  the  deed  that  the  minerals  shall  be  mined  and 
removed  *^with  as  little  damage  as  possible  to  the  sur- 
*^faee.*'« 

A  neighborhood  custom,  by  which  the  proprietor  of 
the  minerals  was  permitted  to  take  out  pillars  and  re- 
move all  supports,  has  been  held  to  be  unreasonable  and 
void,^  and  is  no  defense  to  an  action  for  damages, 
where  the  subsidence  occurs  through  failure  to  sup- 
port 

g  820.  Bight  limited  to  the  support  of  the  soil  in  its 
natural  state — Buildings. — The  right  of  subjacent  sup- 
port, in  the  absence  of  agreement,  express  or  implied, 
is  limited  to  the  soil  in  its  natural  state.  The  owner 
of  the  minerals  is  not  called  upon  to  support  super- 
added weight  occasioned  by  the  erection  of  buildings  or 
superstructures.* 

Although  the  mine  owner  is  not  bound  to  leave  sup- 
port more  than  sufficient  to  stay  the  surface,  yet  if  a 
subsidence  occur,  the  mere  presence  of  the  building  will 
not  prevent  a  recovery,  unless  it  be  shown  that  the  sub- 
sidence would  not  have  occurred  without  the  aid  of  the 
buildings,  and  the  mine  owner  will  be  liable  for  jdamage 
both  to  the  building  and  to  the  land.^ 

^Liyingston  v.  Moingona  Goal  Co.,  49  la.  369,  31  Am.  Bep.  150. 

■WilliamB  v.  Hay,  120  Pa.  St.  485,  6  Am.  St.  Eep.  719,  14  AtL  879. 

'Hilton  V.  Lord  Granville,  5  Q.  B.  701. 

^Bogers  v,  Taylor,  2  Hurl.  &  N.  828. 

« Wilms  V.  Jess,  94  111.  464,  34  Am.  Bep.  242;  Hilton  v.  Lord  Gran- 
yille,  5  Q.  B.  701.  See,  also,  Gumbert  v.  Kilgove  (Pa.),  6  Cent,  Bep. 
406;  Humphries  t;.  Brogden,  12  Q.  B.  739;  Hamer  v.  Knowles,  6  H.  &  N. 
454;  Jeffries  v.  Williams,  5  Ezch.  792;  Hilton  v.  Y^itehead,  12  Q.  B. 
734;  Hunt  v.  Peake,  1  Johnson  (Eng.),  705;  Brown  v.  Bobins,  4  H.  & 
N.  186;  Backhouse  v.  Bonomi,  9  H.  L.  Cases,  503;  Bell  v.  Ijoto,  10  Q. 
B.  D.  547. 
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§  821.  Wairer  or  release  of  right  of  surface  support. 
— The  owner  of  land  may,  in  the  instrument  whereby 
he  severs  the  title  of  the  minerals  from  that  of  the  over- 
lying surface,  waive  or  surrender  this  right  of  support,^ 
and  when  there  is  such  waiver  or  surrender,  the  miner 
may  take  out  all  the  mineral,  even  though  the  surface 
fall  in ;  *  but  it  must  clearly  appear  that  the  grantor,  in 
conveying  the  minerals,  has  released  his  right  to  sup- 
port Such  release  wiU  not  be  inferred  from  ambiguous 
clauses  in  the  instrument.' 

The  right  of  surface  support  may  be  divested  by 
grant  to  the  party  working  the  mineral,  and  the  subse- 
quent purchaser  of  the  surface  will  take  subject  to  such 
grant* 

And  in  case  of  leases,  the  terms  of  the  lease  may  be 
such  that  the  lessee  is  compelled  to  extract  all  the  min- 
eral, regardless  of  surface  support^ 

g  822.  Statutory  regulations  on  subject  of  subjacent 
support. — ^In  some  of  the  mining  states  legislation  exists 
on  the  subject  of  subjacent  support.  Colorado  has  en- 
acted the  foUowing  provision:— 

* '  When  the  right  to  mine  is  in  any  case  separate  from 
**  the  ownership  or  right  of  occupancy  to  the  surface, 
**  the  owner  or  rightful  occupant  of  the  surface  may 
demand  satisfactory  security  from  the  miner,  and  if 
it  be  refused,  may  enjoin  such  miner  from  working 


^Bowbotham  v.  Wilson,  8  H.  L.  Cases,  348;  Williams  v.  Gibson,  84 
Ala.  228,  5  Am.  8t.  Bep.  368,  4  South.  350;  Smart  v.  Morton,  5  Ellis  & 
Bl.  (40  Eng.  Eq.)  30;  Jones  v.  Wagner,  66  Pa.  St.  429,  5  Am.  Bep.  385; 
Smith  V.  Darbj,  7  L.  B.  Q.  B.  716;  Aspden  v.  Seddon,  10  L.  B.  Oh.  App. 
Cases,  394. 

*  Scranton  v.  Phillips,  94  Pa.  St.  15. 

'Bobertson  v.  Youghiogheny  B.  Coal  Co.,  172  Pa.  St.  566,  33  Atl.  706; 
WiUian^s  v.  Hay,  120  Pa.  St.  485,  6  Am.  St.  Bep.  719,  14  Atl.  379. 

*  Smith  V.  Baivy,  7  L.  B.  Q.  B.  716;  Williams  v.  Bagnall,  12  Jurist  & 
N.  S.  987. 

*  Shafto  V.  Johnson,  8  B.  &  S.  252. 
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**  until  such  security  is  given.   The  order  for  injunction 
*'  shall  fix  the  amount  of  the  bond/'  ^ 

Idaho,^  Wyoming,*  and  the  two  Dakotas  *  have  similar 
provisions.  We  are  not  aware  that  this  class  of  legisla- 
tion has  been  the  subject  of  judicial  investigation.  It 
seems  to  us  that  such  legislation  is  not  altogether  free 
from  constitutional  objections. 

2  823.  Remedies  for  surface  subsidence— ^  Statute  of 
limitations. — What  remedy  is  available  for  an  injury 
to  the  surface  caused  by  the  removal  of  the  underlying 
support,  and  when  a  cause  of  action  accrues  therefor, 
are  questions  which  must  be  referred  to  the  nature  of 
the  right  which  has  been  infringed.  Since  1861,  it  has 
been  settled  law  in  England  that  the  owner  of  the  niin> 
eral  estate  is  entitied  to  remove  all  of  it;  that  he  can 
substitute  artificial  support  in  its  place  and  that,  even 
though  he  remove  all  the  mineral  and  put  nothing  in  its 
place  to  support  the  surface,  no  cause  of  action  exists 
until  the  surface  subsides  or  is  disturbed  to  the  injury 
of  the  owner.  This  is  because  such  surface  owner  has 
no  right  to  control  the  owner  of  the  mineral  in  his  en- 
joyment or  disposition  of  his  estate,  but  merely  to  be 
undisturbed  in  the  enjoyment  of  his  own  property.  A 
cause  of  action  arises  only  when  there  is  a  concurrence 
of  right  in  one  and  an  infringement  of  such  right  by 
another.  Consequentiy,  the  cause  of  action  for  a  subsi- 
dence accrues,  not  when  the  mineral  support  is  removed, 
but  when  such  removal  has  resulted  in  an  actual  dis- 

*  Mills'  Annot.  Ck)dey  {  3159.  Section  3139  of  the  same  code  is  as  fol- 
lows: "No  person  shall  have  the  right  to  mine  under  any  building  or 
''other  improvement  unless  he  shall  first  secure  the  parties  owning  the 
' '  same  against  all  damages,  except  bj  priority  of  right.  *  * 

•Civil  Code  (1901),  §2571. 

^Laws  of  Wyoming  1888,  p.  83;  Bev.  Stats.,  (1899),  §  2537. 

*Bev.  Code  N.  Dak.,  (1899),  $1436;  Comp.  Laws  of  Dak.,  (1887), 
§  2007;  Grantham's  Stats,  of  S.  Dak.,   (1899),  §  2666. 
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tnrbance  to  and  injury  of  the  surface.  The  surface 
proprietor  may  therefore  bring  his  action  for  such  in- 
jury at  any  time  within  the  statutory  period  after  the 
injury  to  the  surface  occurs,  irrespective  of  the  date  of 
the  removal  of  the  mineral.  Moreover,  a  recovery  for 
one  such  injury  is  no  bar  to  subsequent  actions  for  fur- 
ther injuries  from  the  same  physical  cause. 

'  ^  Each  subsidence  is  a  new  cause  of  action,  although 
''  the  causa  causans  of  each  subsidence  may  be  the 
'*  same.'*^ 

The  clear  weight  of  American  authority  is  to  the  same 
effect^ 

The  leading  English  case  upon  this  subject '  was  re- 
ferred to  approvingly  by  the  supreme  court  of  Penn- 
sylvania in  the  following  words:— 

**  The  removal  of  the  supports  might  not  be  known 
^ '  to,  or  discoverable  by,  the  owner  of  the  surface  until 
**  the  subsidence  revealed  it;  and  unless  the  injury 
^  ^  consequential  to  the  trespass  could  be  treated  as  cre- 
'^  ating  a  cause  of  action,  in  most  cases  redress  for  a 
*  *  substantial  injury  would  be  denied  altogether. '  *  * 

That  court,  however,  has  squarely  repudiated  the 
[English  doctrine  in  the  late  case  of  Noonan  v.  Pardee,^ 
and  now  holds  that  the  cause  of  action  accrues  when 

*  Backhouse  v,  Bonomi,  9  H.  L.  Cas.  503;  Mitchell  v.  Darley  Main 
Colliery  Co.,  L.  B.  14  Q.  B.  125;  Barley  Main  Colliery  Co.  v.  Mitchell, 
Li.  B.  11  A.  C.  127,  overruling  Lamb  v.  Walker,  L.  B.  3  Q.  B.  389; 
Cmmbie  v,  Wallsend  Local  Board,  L.  B.    (1891),  1  Q.  B.  503. 

'Ludlow  V.  Hudson  B.  B.  Co.,  6  Lans.  (N.  Y.)  128;  Smith  v,  Seattle, 
18  Wash.  484,  63  Am.  St.  Bep.  910,  51  Pac.  1057;  Lewey  v.  Fricke  Coke 
Co.,  166  Pa.  St.  536,  45  Am.  St.  Bep.  684,  31  Atl.  261;  Bank  v.  Water- 
man, 26  Conn.  324;  Church  of  Holy  Communion  v,  Paterson  Extension 
Co.,  66  N.  J.  L.  218,  49  Atl.  1030;  Canal  Co.  v.  Wright,  21  N.  J.  L.  469; 
Canal  Co.  v,  Lee,  22  N.  J.  L.  243. 

*  Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503. 

4  Lewey  v.  Fricke  Coke  Co.,  166  Pa.  St.  536,  45  Am.  St.  Bep.  684,  31 
Atl.  261. 

«  200  Pa.  St.  474,  86  Am.  St.  Bep.  722,  50  Ati.  255. 
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the  support  is  removed  and  is  barred  after  the  lapse  of 
six  years  from  such  removal.  It  is  said  by  the  Pemi- 
sylvania  court  that  the  adoption  of  any  more  onerous 
rule  "would  encourage  the  purchase  of  surface  over 
**  coal  mines  for  speculation  in  future  lawsuits.'*  In 
the  course  of  the  opinion  we  encounter  the  following 
seemingly  inconsistent  e;xpressions : — 

'  *  A  cause  of  action  is  that  which  produces  or  affects 

*  *  the  results  complained  of .  *  *  ^ 

"  If  the  cause  of  the  injury  was  within  six  years, 
"  although  at  the  date  of  the  deed  [to  the  plaintiffs] 
**  the  damage  was  not  susceptible  of  computation,  yet 
**  afterwards  became  so  by  the  subsidence  of  the  sur- 
'*  face,  their  right  to  sue  was  then  fixed,  a  right  which, 
**  from  the  nature  of  the  case,  could  not  have  had  more 
"  than  a  doubtful  existence  before  the  actual  damage 

*  *  occurred. '  *  * 

'*  When  the  right  to  suflScient  support  has  been  vio- 
"  lated,  the  cause  of  action,  it  is  true,  arises,  but  the 
**  owner  in  possession  when  the  consequences  follow, 
*'  is  the  one  who  suffers.  There  may  in  the  interval 
**  have  been  several  owners,  none  of  whom  sustained 
^  ^  damage  except  the  last ;  he  alone  has  the  right  to  sue, 
**  because  to  him  only  has  passed  the  right  to  enforce 
**  by  suit  the  collection  of  a  damage  occurring  during 

*  *  his  possession.  Until  they  actually  occur  no  one  can 
**  tell  when  they  will  occur,  or  that  they  ever  will. 
**  Each  grantee  has  the  right  to  presume  tiiat  the  sub- 
"  jacent  owner  has  performed  his  legal  duty,  and  the 
"  price,  while  probably  somewhat  depreciated  by  the 
**  possible  risk,  is  not  fixed  on  a  presumption  that  his 
**  land  will  subside  because  of  any  special  failure  in 
"  duty  on  the  part  of  him  who  has  taken  out  the 
"  coal.*'* 

It  is  fair  to  infer  that  a  conclusion  beset  with  so  many 
diflSculties  would  hardly  have  been  adopted  by  the  court 
in  the  absence  of  what  were  deemed  controlling  con- 
siderations of  public  policy  and  expediency. 

» Noonan  t;.  Pardee,  200  Pa.  St.  482.      ■  Id.,  p.  485.      •  Id,,  pp.  485-486. 
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The  decision  aptly  illustrates  the  wisdom  and  truth 
of  what  was  said  by  Lord  Cranworth  :^ — 

"  I  think  the  error  in  the  view  which  has  sometimes 
'*  been  taken  upon  this  subject  is  this:  It  has  been 
'^  supposed  that  the  right  of  the  party  whose  land  is 
' '  interfered  with  is  a  right  to  what  is  called  the  pillars 
"  or  the  support.    In  truth  his  right  is  a  right  to  the 

*  *  ordinary  enjoyment  of  his  land,  and  till  that  ordinary 
"  enjoyment  is  interfered  with,  he  has  nothing  of  which 
'  *  to  complain. ' ' 

One  of  the  grounds  upon  which  the  Pennsylvania 
supreme  court  based  its  decision  was,  that  the  owner 
of  the  surface  was  at  all  times  entitled  to  go  into  the 
mines  and  see  for  himself  whether  or  not  sufficient 
support  was  being  maintained.  This,  in  our  judgment, 
would  aflford  but  scant  protection.  Even  if  he  could 
prove  that  the  miner  was  removing  so  much  of  the 
mineral  that  the  surface  was  in  peril,  the  difficulty  of 
which  proof  is  apparent,  we  apprehend  that  he  would  be 
obliged  to  show  further  that  the  danger  could  not  be 
removed  by  artificial  means,  and  that  he  was  bound 
to  suffer  irreparable  damages  before  any  court  would 
allow  an  injunction.^  After  the  mineral  had  been 
actually  removed,  his  right  of  action,  at  best,  would  be 
one  ''which  from  the  nature  of  the  case  could  not  have 

*  *  more  than  a  doubtful  existence  before  the  actual  dam- 
**  age  occurred. '*' 

Viewing  the  situation  in  all  its  aspects,  we  are  forced 
to  the  conclusion  that  the  surface  owner's  right  is  to 
have  his  surface  supported;  that  so  long  as  his  surface 
is  in  fact  supported — ^that  is,  so  long  as  it  stands  with- 
out actual  subsidence  or  injury, — he  has  no  cause  of 
action.    As  said  by  Chief  Justice  Cockbum, — 

^Backhouse  v.  Bonomi,  9  H.  L.  Gas.  503. 

■  Chicago  and  Alton  B.  B.  Co.  t;.  Brandan,  81  Mo.  App.  1. 

•  Noonan  «.  Pardee,  200  Pa.  St.  485,  86  Am.  St.  Hep.  722,  50  Atl.  255. 
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'^  The  act  of  the  excavating  owner  is  not  tortioTis 
'^  in  se;  it  is  tortious  only  when  it  produces,  and  it  seems 
**  to  me  to  follow  logically,  to  the  extent  to  which  it 
"  produces,  actual  damage/'^ 

The  owner  of  the  mineral  estate  is  not  liable  to  the 
surface  proprietor  for  a  subsidence  caused  by  excava- 
tions made  by  his  predecessor  in  title,  although  the 
damage  does  not  occur  until  after  such  owner  came  into 
possession.^  This  results  from  the  fact  that,  while  the 
subsidence  gives  the  cause  pf  action,  the  responsibility 
therefor  attaches  to  him  whose  acts  and  omissions  have 
brought  about  the  mischief.  There  seems  to  be  no 
duty  resting  upon  the  successor  in  interest  to  remove  a 
source  of  danger  which  was  created  before  his  owner- 
ship began. 


Abtioi^  m.    Rights  and  Duties  of  Surface  Profrib- 
TOR — Ownership  of  Sepabate  Strata. 


%  826.  Besponaibility  of  surface 
owner  for  injuries  to 
miners'  rights. 


1 827.  Bij^ts  of  access  to  lower 
strata— Reciprocal  serri- 
tudes  between  owners  of 
different  strata. 


g  826.  ResponBibility  of  surface  owner  for  iijiiries 
to  miners'  rights. — The  owner  of  the  surface  owes  the 
same  duty  to  the  owner  of  underlying  mines  as  the  latter 
owes  to  the  former.  The  obligations  are  reciprocal. 
While  the  doctrine  of  absolute  liability,  independent  of 
the  elements  of  negligence  announced  in  the  English 
case  of  Rylands  v.  Fletcher,  discussed  in  a  preceding 

1  This  language  occurs  in  the  dissenting  opinion  by  Cockbum,  C.  J.,  in 
Lamb  v.  Walker,  L.  B.  3  Q.  B.  D.  389,  402,  which  case  was  overruled  in 
Darley  Main  Colliery  Co.  v,  Mitchell,  L.  B.  11  A.  C.  127,  upon  the 
grounds  stated  in  dissenting  opinion  quoted. 

*Greenwell  v.  Low  Beechburn  Coal  Co.,  L.  B.,  (1897),  2  Q.  B.  165; 
Hall  V.  Duke  of  Norfolk,  L.  B.,  (1900),  2  Ch.  D.  493. 
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chapter  imder  the  subject  of  drainage,^  has  been  modi- 
fied by  some  of  the  American  courts  as  between  individ- 
uals whose  estates  are  more  or  less  removed  from  each 
othery  yet  when  the  special  relationship  of  surface  and 
mineral  proprietor  exists  in  the  same  tract,  we  think  the 
rule  of  that  case  is  fairly  applicable. 

The  principle  is  aptly  illustrated  in  the  case  of  Bag- 
nail  V.  L.  and  N.  W.  Railway  Co.^  decided  by  the  Eng- 
lish court  of  Exchequer.^ 

The  plaintiffs  owned  and  occupied  a  coal  mine.  The 
surface  soil,  as  well  as  the  coal  below,  formerly  belonged 
to  the  same  owner,  but  a  railway  company  took  the 
surface  under  the  authority  of  a  private  act  of  parlia- 
ment for  their  railway,  and  constructed  it  thereon. 

The  railway  company  removed  the  surface  soil  to  a 
depth  of  twenty  feet  vertically  over  the  plaintiff's  coal 
mine  to  reach  the  level  at  which  they  laid  their  rails. 
The  surface  soil  was  clay,  impervious  to  water;  by  re- 
moving it  a  porous  rock  was  reached.  On  the  occur- 
rence of  a  freshet,  the  water  overflowing  the  banks  of  a 
neighboring  brook,  found  its  way  by  gravitation  to  the 
cut  overlying  the  plaintiff's  mine,  and  seeping  through 
the  porous  rocks,  loosened  them  so  that  the  surface  sub- 
sided, causing  the  injury  to  the  mine  below.  The  rail- 
way company  was  held  liable,  the  court  also  announcing 
that  the  reasoning  applied  to  water  other  than  that  from 
the  flood.  Through  no  default  of  the  plaintiffs  the 
natural  condition  of  things  had  been  altered,  and  the 
railway  company  having  failed  to  protect  the  mine  by 
the  maintenance  of  sufficient  drains,  it  was  mulcted. 

This  is  but  the  application  of  the  same  principle 
which  governs  the  duties  of  the  mine-owner  in  regard  to 
surface  support.    Negligence  is  not  a  test  of  liability. 

^Anie,  S  808. 

*  7  Hurl.  &  N.  423;  affirmed  on  appeal,  1  Hurl.  &  G.  544. 
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As  skillful  and  prudent  working  is  no  defense  to  the 
miner,  where  the  surface  subsides  for  lack  of  support, 
so  the  careful  and  ordinary  use  of  the  surface  will  not 
excuse  the  surface  owner  if  damage  occurs  to  the  under- 
ground workings  through  such  use. 

Mr.  "Wood,  in  his  treatise  on  the  law  of  nuisances,^ 
draws  the  following  conclusion  from  the  adjudicated 
cases : — 

The  fact  that  the  surface  owner  makes  a  lawful  use  of 
his  premises,  or  uses  it  for  one  of  the  ordinary  purposes 
of  life,  and  is  in  the  exercise  of  the  highest  care,  will 
not  excuse  him  if  the  consequences  are  wrongful  to,  and 
in  contravention  of,  the  rights  of  another. 


g  827.  Right  of  access  to  lower  strata — ^Beciprocal 
servitudes  as  between  owners  of  different  strata.. — ^A 
grant  of  minerals  underneath  a  given  surface  does  not 
divest  the  grantor  of  the  ownership  of  anything  under- 
lying them;  but  how  niay  he  reach  strata  underlying 
a  stratum  conveyed  to  another  f  Having  sold  the  min- 
eral underlying  the  surface,  is  he  to  be  forever  barred 
from  reaching  his  estate  lying  beneath  it! 

True,  in  most  instances  there  would  be  but  little 
inducement  to  reach  it ;  but  cases  are  by  no  means  rare 
where,  underlying  a  granted  mineral  zone,  there  are 
other  zones  of  the  same  character,  or  even  other  deposits 
of  a  different  nature,  possessing  economic  value. 

The  foregoing  questions  were  involved  in  a  case  of 
this  character,  decided  by  the  supreme  court  of  Penn- 
sylvania,* the  facts  of  which  were  as  follows : — 

The  plaintiff  owned  the  coal  beneath  the  surface, 
having  acquired  it  by  deed,  not  only  conveying  all  the 
coal,  but  also  the  mining  rights  and  privileges,  includ- 

»i204. 

•CharUers  Block  Goal  Go.  v,  Mellon,  152  Pa.  St  286,  34  Am.  SU  Bep. 
645,  25  AU.  597. 
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ing  the  right  to  enter  the  mines  and  carry  away  all  the 
coal,  the  right  to  make  openings  or  entries,  air-courses, 
watercourses,  drainage,  and  shafts,  with  right  of  in« 
gress  and  egress  for  the  purpose  of  making  such  open* 
ings,  with  right  of  way  for  taking  such  coal,  or  any 
other  coal,  through  the  entries,  and  also  the  right  to  xuse 
the  surface  of  the  land  for  the  purpose  of  storing  the 
coal  and  waste. 

*  *  The  grantor,  in  conveying  the  coal  with  these  privi- 

*  *  leges,  reserved  to  himself  no  right,  privilege,  or  ease- 
''  ment  in  said  coal,  or  any  part  thereof,  and  no  right 

*  *  of  way  through  said  coal  from  the  surface  to  obtain 
**  gas,  or  oil,  or  any  other  substance.    It  is  not  likely 

at  the  time  the  grant  was  made  that  it  occurred  either 
to  the  grantor  or  the  grantee  of  the  coal  that  under- 
neath ttie  latter  there  might  lie  another  substance  of 
perhaps  greater  value  than  the  subject  of  the  grant 
itself.  It  now  appears  that  the  coal  is  underlaid  with 
oil  and  gas-bearing  sand,  which  can  only  be  reached 
by  sinking  wells  from  the  surface  through  the  strata 
**  of  coal.  .  .  .  The  surface  owner  made  leases  for  oil 
'^  and  gas  purposes,  and  the  lessees  began  at  once  to 
''  driU.^' 

Under  this  state  of  facts  the  coal  company  applied 
for  an  injunction  to  restrain  the  lessees  from  drilling 
any  wells  which  would  pass  through  the  coal,  basing 
its  right  to  equitable  relief  upon  two  grounds:  (1) 
That  the  defendants  had  no  right  to  drill  the  wells;  (2) 
That  assuming  that  they  had  such  an  abstract  right, 
it  was  impossible  to  so  drill  them  as  to  allow  the  removal 
of  all  the  coal  without  exposing  the  mine  to  leakage 
from  gas  from  said  wells  and  rendering  the  mine 
operations  so  hazardous  as  to  greatly  injure  and  de- 
preciate the  value  of  the  coal  property,  if  not  to  wholly 
destroy  it. 

The  court  below  refused  the  injunction,  upon  condition 
that  the  defendants  should  execute  bonds  indemnifying 


a 
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the  coal  company  for  any  damage  which  might  inure 
from  the  operation  of  sinking  the  wells  and  removing 
the  oil  and  gas.  This  decision  was  based  upon  the 
theory  that  the  owner  of  the  surface  has  a  right  of  way 
by  necessity  through  the  coal  to  reach  his  oil  and  gas 
lying  beneath  it. 

The  appellate  court  affirmed  the  ruling  of  the  court 
below  and  dismissed  the  appeal,  but  not,  as  we  shall 
hereafter  observe,  for  the  reasons  given  by  the  trial 
court.  In  the  course  of  its  opinion,  which  they  say  is 
one  of  ''first  impressions,"  the  court,  speaking  through 
Mr.  Justice  Pazson,  said : — 

' '  Prior  to  the  sale  of  the  coal  the  estate  of  the  surface 
owner  reached  from  the  heavens  to  the  center  of  the 
earth.  With  the  exception  of  the  coal,  his  estate  is 
still  bounded  by  these  limits.  It  is  impossible  for 
him  to  reach  his  underlying  estate,  except  by  punctur- 
ing the  earth's  surface  and  going  down  through  the 
coal  he  has  sold.  While  the  owner  of  the  coal  may 
have  an  estate  in  fee  therein,  it  is  at  the  same  time  an 
estate  that  is  i)eculiar  in  its  nature.  Much  of  the 
confusion  of  thought  upon  this  subject  arises  from  a 
misapprehension  of  the  character  of  this  estate.  We 
must  regard  it  from  a  business  use  as  well  as  a  legal 
standpoint.  The  grantee  of  the  coal  owns  the  c^, 
but  nothing  else,  save  the  right  of  access  to  it  and  the 
right  to  take  it  away.  ...  It  is  the  grant  of  an  estate 
which  owes  a  servitude  of  support  to  the  surface. 
When  the  coal  is  all  removed,  the  estate  ends,  for  the 
plain  reason  that  the  subject  of  it  has  been  carried 
away.  The  space  it  occupied  reverts  to  the  grantor 
by  operation  of  law.  ...  It  cannot  be  seriously  con- 
tended that,  after  the  coal  is  removed,  the  owner  of 
the  surface  may  not  utilize  the  space  it  occupied  for 
his  own  purposes,  either  for  shafts  or  wells  to  reach 
the  underlying  strata.  The  most  that  can  be  claimed 
is,  that  pending  the  removal  his  right  of  access  to  the 
lower  strata  is  suspended.  The  position  that  the 
owner  of  the  coal  is  also  the  owner  of  the  hole  from 
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* '  which  it  has  been  removed,  and  may  forever  prevent 
**  the  surface  owner  from  reaching  underlying  strata, 
'*  has  no  authority  in  reason,  nor  do  I  think  in  law.^ 
**  The  right  may  be  suspended  during  the  operation  of 
*'  the  removal,  to  the  extent  of  preventing  any  wanton 
"  interference  with  the  coal  mining,  and  for  every  neces- 
*'  sary  interference  with  it,  the  surface  owner  must 
'  *  respond  in  damages.    The  owner  of  the  coal  must  so 

*  *  enjoy  his  own  rights  as  not  to  interfere  with  the  law- 
* '  f ul  exercise  of  the  rights  of  others  who  may  own  the 
**  estate,  either  above  or  below  him.    The  right  of  the 

*  *  surface  owner  to  reach  his  estate  below  the  coal  exists 
* '  at  all  times.    The  exercise  of  it  may  be  more  diflScult 

*  *  at  some  times  than  at  others,  and  attended  with  both 
''  trouble  and  expense.'' 

In  the  light  of  this  reasoning,  the  conclusions  reached 
by  the  majority  of  the  court  seem  somewhat  incon- 
sistent. While  in  another  portion  of  the  opinion  the 
court  extols  the  **  expansive  property '*  of  the  common 
law,  and  its  elastic  susceptibility  of  application  **to 
**  meet  new  questions  as  they  arise,''  it  declined  to 
apply  the  common-law  right  of  way  of  necessity  over 
the  surface  to  the  facts  of  the  case. 

"  While  the  right  of  the  surface  owner  to  reach,  in 
**  some  way,  his  underlying  strata  is  conceded,  it  in- 
*'  volves  too  many  questions  affecting  the  rights  of 

*  *  property  and  of  injury  to  the  underlying  strata  to  be 

*  *  settled  by  the  judiciary. ' ' 

It  then  referred  the  matter  to  the  legislature,  but 
affirmed  the  ruling  of  the  court  below  in  refusing  the 
injunction,  on  the  ground  that  the  coal  company  had 
not    as    yet    sustained    any    irreparable    damage    by 

^The  same  court  liad  previously  said:  ''How  could  the  defendant 
**  own  the  coal  absolutely  and  not  own  the  space  it  occupied?  How  is  it 
**  possible  to  conceive  of  such  a  thing  as  ownership  of  the  space  inde- 
"  pendently  of  the  coalf"  (lillibridge  v,  Lackawanna  Coal  Co.,  143 
Pa.  St.  293,  24  Am.  St.  Rep.  544,  22  Atl.  1035.) 
Llndley  on  M.— 94 
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reason  of  the  sinkmg  of  the  wells,  and  it  might  never 
do  so. 

Mr.  Justice  Williams,  in  a  specially  concurring  opin- 
ion, touched  the  key-note  of  the  situation.  Said  Justice 
Williams: — 

*^  I  concur  in  the  decree  made  in  this  case  and  in  the 
**  opinion  which  so  ably  vindicates  it,  but  I  would  go 
^  ^  further.  I  would  lay  down  the  broad  proposition  that 
**  the  several  layers  or  strata  composing  the  earth's 
"  crust  are,  by  virtue  of  their  order  and  arrangement, 
*^  subject  to  reciprocal  servitudes;  and  as  these  are 
' '  imposed  by  the  laws  of  nature,  and  are  indispensable 
''  to  the  preservation  and  enjoyment  of  the  several 
'^  layers  or  strata,  to  and  from  which  they  are  due,  the 
'^  courts  should  recognize  and  enforce  them.  As  it  now 
'^  stands,  the  decree  of  this  court  recognizes  the  exist- 
^*  ence  of  a  right  of  access  existing  in  the  nature  of 
'^  things,  wholly  independent  of  all  statutory  enact- 
'^  ments,  and  yet  refuses  to  enforce  that  right  or  regu- 
^^  late  its  exercise.  It  says  to  the  owner  of  the  lower 
'^  estate:  'You  have  an  undoubted  right  of  access  to 
**  *the  layer  of  the  earth's  crust  in  which  your  wealth 
"  *lies,  but  equity  will  not  protect  or  aid  you  in  its 
**  *  exercise.  The  owner  of  the  intermediate  stratum 
**  *may  sue  you  and  recover  damages  from  you  for 
'^  'doing  what  it  is  your  right  to  do,  and  a  chanceUor 
*  *  *  cannot  hear  your  complaint  or  lift  his  hands  to  pro- 
*  tect  you  until  the  legislature  has  provided  him  with 
'ears  and  hands  for  that  purpose.'  I  would  hold 
that  the  jurisdiction  is  as  clear  as  the  right  of  access ; 
that  the  parties  are  in  a  court  competent  to  deal  with 
the  whole  subject,  and  that  the  decree  of  the  court 
''  below  should  be  affirmed  for  that  reason  and  at  the 
**  cost  of  the  appellant"  * 

This  concurring  opinion  ''snaps  like  a  whip."  Its 
force  and  logic  are  irresistible.  If  it  be  true,  and  the 
court  in  this  case  so  says,  that  each  of  the  separate 
layers  or  strata  becomes  a  subject  of  taxation,  of  en- 

'  Cbartien  Block  Coal  Co.  v.  Mellon,  152  Pau  St  286,  34  Am.  St  Beo. 
&S5,  25  Aa  597. 
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cumbrance,  levy,  and  sale,  precisely  like  the  surface, 
why  should  the  ovraership  of  each  successive  strata  not 
be  clothed  with  the  same  attributes  as  surface  owner- 
ship, and  be  invested  with  all  things  necessary  or 
incident  to  the  right  of  enjoyment! 

Each  overlying  stratum  would  have  the  right  of  sup- 
port from  the  lower ;  *  all  being  under  a  common  servi- 
tude  to  the  surface  owner,  and  each  owner  would  owe  a 
duty  to  the  other  to  so  conduct  his  operations  as  to  not 
interfere  with  his  over-  or  underlying  neighbor. 

The  suggestion  that,  the  remedy  of  the  parties  being 
doubtful,  relief  should  be  sought  from  the  legislature, 
is  hardly  practicable.  If  the  right  of  access  does  not 
arise  out  of  the  very  nature  of  the  estate,  or  is  not  con- 
ceded by  contract,  it  is  diflScult  to  conceive  how,  in 
Pennsylvania  at  least,  the  legislative  branch  can  inter- 
fere. The  supreme  court  of  that  state  has  determined 
that  private  property  cannot  be  condemned  for  pur- 
pose of  ways  to  be  used  as  mere  appurtenances  to  a 
mine.^ 

It  seems  to  us  that  the  opinion  of  Justice  Williams 
heretofore  quoted  is  unanswerable,  and  affords  the  only 
correct  solution  of  the  problem. 

Where  minerals  are  granted  or  reserved,  it  is  to  be 
presumed  that  they  are  to  be  enjoyed,  and  therefore 
that  a  power  to  get  them  must  also  be  granted  or  re- 
served as  a  necessary  incident.^ 

There  is  no  substantial  difference  between  a  title  by 
exception  or  reservation  (Jut  of  a  grant  and  a  title  by 
direct  grant  of  the  same  subject.  The  books  make  no 
distinction.* 

»  Mundy  v.  Rutland,  23  Ch.  Div.  81,  96;  Dixon  v.  White,  10  L.  R.  App. 
Cases,  833,  842. 

«  Ante,  i  261. 

sBowbotham  v.  Wilson,  8  H.  L.  Gas.  348,  360. 

*  Lillibiidge  v.  Lackawanna  Goal  Co.,  143  Pa.  St.  293,  24  Am.  St.  Rep. 
644,  22  Atl.  1035  J  Marvin  v.  Brewster,  55  N.  Y.  358,  14  Am.  Bep.  271. 
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S  831.  Introductory. — The  xight  of  lateral  or  adja- 
cent support  is  founded  on  the  same  general  principles 
as  that  of  vertical  or  subjacent  support.^  To  what  ex- 
tent this  right  exists  in  connection  with  ownership  of 
land  used  for  mining  purposes  will  be  considered  after 
we  have  outlined  the  general  rules  of  law  governing  it. 
In  comparing  the  adjudicated  cases  on  the  subject  of 
vertical  with  those  dealing  with  lateral  support^  we 
may  observe  some  slight  variations  in  the  principles; 
but  these,  we  think,  are  more  apparent  than  real.  A 
brief  statement  of  the  doctrine  of  adjacent  support, 
considered  in  the  light  of  adjudicated  cases,  will  be 
serviceable.  We  would  hardly  be  justified  in  investi- 
gating the  subject  exhaustively,  for  the  reason  that 
in  prosecuting  mining  ventures  it  is  relatively  un- 
important. When  controversies  do  arise  involving  the 
question  between  two  coterminous  mining  properties, 
where  the  right  of  adjacent  support  exists  to  any  de- 
gree, we  look  for  their  solution  to  the  decisions  and 
treatises  on  the  subject  generally,  seeking  there  analo- 
gies and  applying  them. 

g  832.  General  principles  —  Negligence  as  an  ele- 
ment.— Every  man  has  the  natural  right  to  the  use  of 
his  land  in  the  situation  in  which  it  was  placed  by  na- 

^Stewart  on  Mines,  p.  l65;  MacSwinney  on  Mines,  p.  286. 


1493  ADJACENT   SUPPORT— GENERAL   PRINCIPLES.  §832 

ture,  surroimded  and  protected  by  the  soil  of  adjacent 
lots.  When  one  adjoining  owner  removes  the  soil,  he  is 
not  doing  simply  what  he  may  with  his  own,  but  he  is 
interfering  with  the  right  which  his  neighbor  has  in  the 
same  soil.^ 

'  *  Few  principles  of  law  can  be  traced  to  an  earlier  or 
* '  to  a  more  constant  recognition,  through  a  long  series 

*  *  of  uniform  and  consistent  decisions,  than  this. ' '  ^ 

In  the  case  of  land  which  is  fixed  in  its  place,  each 
owner  has  the  absolute  right  to  have  the  land  remain 
in  its  natural  condition,  unaffected  by  any  act  of  his 
neighbor;  and  if  the  neighbor  digs  upon  or  improves 
his  own  land  so  as  to  injure  this  right,  the  one  injured 
may  maintain  an  action  against  him  without  proof  of 
negligence.* 

The  right  of  lateral  support  is  an  absolute  one.  The 
obligation  to  respect  it  is  in  no  way  affected  by  the 
question  of  negligence. 

'^  If  the  owner  of  the  adjoining  land  takes  away  the 
''  natural  support  it  does  not  matter  whether  he  acts 

*  *  with  due  care  and  is  guilty  of  no  negligence. ' '  * 

With  regard  to  the  element  of  negligence,  some  con- 
fusion of  thought  has  arisen  by  a  failure  to  recognize 
the  distinction  between  negligence  in  law  and  negligence 
in  fact.  Where  a  measure  of  duty  is  ordinary  and  rea- 
sonable care,  it  is  a  question  of  fact. 

* '  In  such  cases  the  standard  of  duty  is  not  fixed,  but 
**  variable.  .  .  .  When  the  standard  shifts  with  the 
*'  circumstances  of  the  case,  it  is  in  its  very  nature  in- 

^  Losee  v,  Buchanan,  .51  N.  Y.  476,  10  Am.  Bep.  623  (citing  Farrand 
V.  Marshall,  21  Barb.  409). 

"  Foley  V.  Wyeth,  2  Allen,  131,  132,  79  Am.  Dec.  771. 

'Chief  Justice  Gray  in  Gilmore  v,  BriscoU,  122  Mass.  199,  23  Am. 
Bep.  312. 

*  Washbnm  on  Easements,  4th  ed.,  p.  582.  See  Victor  M.  Co.  v.  Morn- 
ing Star  M.  Co.,  50  Mo.  App.  525. 
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* '  capable  of  being  determined  as  a  matter  of  law ;  .  .  . 
*  *  but  when  the  standard  is  fixed,  when  the  measure  of 
**  duty  is  defined  by  the  law  and  is  the  same  under  all 
' '  circumstances,  its  omission  is  negligencei  and  may  be 
**  so  declared  by  the  court/ '^ 

There  may  be  instances  where  this  duty  is  not  en- 
joined at  all ;  but  wherever  it  is  enjoined,  its  standard 
and  measure  is  fixed.  If  one  may  not  excavate  his  land, 
so  that,  by  using  ordinary  or  even  the  highest  degree  of 
skill,  he  will  be  unable  to  prevent  his  neighbor's  soil 
from  being  disturbed,  the  duty  is  enjoined  upon  him  to 
refrain  from  excavating.  If  he  violates  this  duty,  he  is 
guilty  of  negligence  in  law.  If  by  the  exercise  of  care 
he  may  remove  his  soil  without  disturbing  his  neigh- 
bor's, yet  fails  to  exercise  such  care,  he  is  guilty  of 
negligence  in  fact.  There  may  be  a  shade  of  difference 
in  the  legal  principle  to  be  applied;  but  where  the 
neighbor's  land  falls,  without  any  act  of  his  contribut- 
ing to  it,  the  one  whose  acts  proximately  caused  it  will 
be  responsible.  He  is  guilty  of  negligence  either  in  law 
or  in  fact. 

We  think  this  is  the  rule  deducible  from  a  fair  consid- 
eration of  all  the  authorities,  although  there  are  prece- 
dents which  seem  to  inject  the  element  of  negligence  in 
fact  into  all  classes  of  this  character.* 

g  833.  Bight  limited  to  support  of  soil  in  its  natural 
state. — As  in  the  case  of  subjacent  support,'  the  lateral 
right  applies  only  to  the  land  in  its  natural  condition. 

**  While  each  owner  may  build  upon  and  improve 
**  his  own  estate  at  his  pleasure,  provided  he  does  not 
**  infringe  upon  the  natural  right  of  his  neighbor,  no 
**  one  can,  by  his  own  act,  enlarge  the  liability  of  his 

^West  Chester  B.  B.  Co.  v.  McElwee,  67  Pa.  St.  311,  315;  McCullj  r. 
Clarke,  40  Pa.  St.  399,  406,  80  Am.  Dec.  584. 
'  See  Panton  v,  Holland,  17  Johns.  92,  8  Am.  Dec.  369. 
•Ante,  I  820. 
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**  neighbor  for  an  interference  with  this  natural  right. 
' '  If  a  man  be  not  content  to  enjoy  his  land  in  its  nat- 
*'  ural  condition,  bnt  wishes  to  bnild  or  improve  npon 
'^  ity  he  mnst  either  make  an  agreement  witn  his  neigh- 
bor or  dig  his  foundation  so  deep,  or  take  such  other 
precaution  as  to  insure  the  stability  of  his  buildings 
or  improvements,  whatever  excavation  the  neighbor 
may  afterwards  make  upon  his  own  land  in  the  exer- 
cise of  his  right,"* 

This  rule  is  well  established  in  America  ^  and  in  Eng- 
land.* 

The  rule  is  inoperative  where  the  right  to  the  lateral 
support  of  the  land  with  the  superadded  weight  of 
structures  has  been  acquired  by  grant  or  contract. 

Also  where  a  grant  of  land  is  made  expressly  for  the 
purpose  of  erecting  buildings  thereon,  or  where,  in 
contemplation  of  the  parties,  the  land  conveyed  is  to  be 
enjoyed  in  a  particular  manner  or  for  a  particular  pur- 
pose, a  legal  easement  is  created  in  favor  of  the  land 
purchased,  and  a  corresponding  servitude  imposed  on 
the  adjoining  land  held  by  the  grantor  for  support  to 
the  land  with  the  superimposed  structures.^ 

In  England  a  right  to  lateral  support  of  buildings 
may  be  acquired  by  prescription,  but  this  doctrine  has 
been  rejected  in  America  by  the  clear  weight  of  author- 
ity, upon  the  same  principles  which  led  the  Aiperican 

^Gilmorei;.  DriBColly  122  Mass.  199,  23  Am.  Bep.  312. 

'Thurston  v.  Hancock,  12  Mass.  220,  7  Am.  Dec.  57:  Gharless  v,  Ban- 
kin,  22  Mo.  566,  66  Am.  Dec.  642;  Quincy  v.  Jones,  76  III.  231,  20  Am. 
Bep.  243 ;  Stevenson  v.  Wallace,  27  Gratt.  77 ;  Mamer  v.  Lussem,  65  111. 
484;  Busby  v.  Holthans,  46  Mo.  161;  McGuire  v.  Grant,  25  N.  J.  L.  356, 
67  Am.  Dec.  49;  Laycock  v.  Parker,  103  Wis.  161,  79  N.  W.  327. 

•Wyatt  V,  Harrison,  3  Bam.  &  Adol.  871;  Peyton  v.  Mayor  and  Com- 
monalty of  London,  9  Bam.  &  Cress.  725;  Partridge  v.  Scott,  3  M.  & 
W.  220. 

«Bobin8on  v.  Grave,  27  L.  T.  648;  Bigby  v.  Bennett,  21  Ch.  D.  559; 
8.  C.  40  L.  T.  47;  Mnrehie  v.  Black,  19  C.  B.  N.  8.  190;  Caledonian  B. 
B.  Co.  V.  8prot,  2  Jurist  N.  8.  623;  Palmer  v.  Fleshees,  1  Sid.  167;  Coz 
V.  Mathews,  1  Vent.  237. 
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courts  to  abandon    the    English    doctrine  of  ancient 
Ughts.^ 

g  834.  The  right  of  lateral  support  as  applied  to 
mines  worked  by  hydraulic  process. — The  English  and 
Scotch  writers  on  mining  subjects  devote  some  consid- 
erable space  to  the  exposition  of  the  law  of  lateral  sup- 
port and  its  application  to  the  conduct  of  mining 
operations,^  and  there  can  be  no  doubt  that  in  the  main 
the  doctrine  of  the  English  and  Scotch  cases  is  closely 
followed  and  adopted  in  the  United  States. 

In  the  precious-metal-bearing  states  where  vein  min- 
ing is  extensively  carried  on,  we  do  not  find  that  the 
question  has  assumed  a  serious  degree  of  importance. 
The  lodes  or  veins  usually  descend  into  the  earth  on 
planes  approaching  the  vertical.  Where  the  miner  in 
the  pursuit  of  his  vein  on  its  downward  course  passes 
out  of  his  boundaries  and  enters  the  land  adjoining,  as 
he  may  lawfully  do,  he  is  usually  so  far  removed  verti- 
cally from  the  overlying  surfaces  as  to  render  it  im- 
possible that  his  neighbor  should  be  injured  by  the 
underground  exploitation.  In  pursuing  the  lode  on  its 
strike  or  onward  course,  upon  reaching  a  common 
boundary  there  is  little  likelihood  of  the  undisturbed 
portion  of  his  neighbor's  vein  falling  into  the  openings. 
It  is  usually  rock  in  a  most  compact  form,  "in  place," 
held  in  the  firm  embrace  of  the  inclosing  rocks,  **in  the 
*'  mass  of  the  mountain." 

In  dealing  with  the  auriferous  gravels  existing  in  the 
form  of  superficial  deposits  which  are  mined  by  the 
hydraulic  process,  that  is,  by  means  of  the  application 

■SuUiyan  v,  Zeiner,  98  CaL  346,  33  Pac.  209;  Mitehell  v.  Borne,  49  Ga. 
19,  15  Am.  Rep.  669;  Richart  v.  Scott,  7  Watts,  460,  32  Am.  Dec  779; 
TanBtaU  v.  Christian,  80  Va.  1,  56  Am.  Bep.  581;  Winn  v,  Abeles,  35 
Kan.  85,  57  Am.  Bep.  138,  10  Pac.  443. 

•Bainbridge,  4th  ed.  pp.  284-293;  Rogers,  pp.  632>644;  Stewart,  p.  166; 
MaeSwinnej,  p.  293. 
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of  water  under  pressure  through  a  nozzle  against  a 
natural  bank^ — the  supreme  court  of  California  has  held 
that  the  right  of  lateral  support  does  not  exist.  The 
ease  in  which  this  doctrine  was  announced  was  an  action 
of  trespass,  coupled  with  a  prayer  for  injunction,^  and 
arose  out  of  the  following  facts : — 

Plaintijff  and  defendant  owned  adjoining  placer-min- 
ing claims,  consisting  of  surface  deposits  of  gold-bear- 
ing gravel,  worked  by  the  hydraulic  process.  In  mining 
its  own  ground  the  defendant  washed  away  the  gravel 
to  a  point  distant  in  one  place  seventy  feet,  and  at  other 
places  from  one  hundred  to  one  hundred  and  fifty  feet 
from  the  plaintiff's  claim.  At  these  points  the  bank 
was  deep,  and  as  a  necessary  consequence  of  defend- 
ant's acts  a  portion  of  plaintiff's  claim  gave  way  and 
fell  upon  defendant's  ground.  This  portion  contained 
a  small  amount  of  gold-bearing  gravel,  a  part  of  which 
defendant  washed  away ;  but  the  value  of  the  gold  ex- 
tracted was  much  less  than  the  necessary  cost  of  extract- 
ing it.  Some  time  after  the  defendant  ceased  to  work 
its  ground,  large  portions  of  the  surface  of  plaintiff's 
claim  caved  and  fell  upon  the  adjoining  ground  of 
defendant,  where  it  still  remains.  All  of  the  caving  was 
caused  by  the  mining  done  by  the  defendant,  but  it 
was  not  claimed  that  the  defendant's  work  was  per- 
formed in  a  careless  or  improper  manner.  Said  the 
court : — 

"  The  question  in  the  case  is  whether  the  doctrine 
**  of  lateral  support  applies  to  cases  like  the  present. 
**  We  think  not.  The  very  purpose  of  locating  the 
**  ground,  both  on  the  part  of  the  plaintiff  and  the 
*'  defendant,  was  to  tear  it  down  and  wash  it  away. 
**  Its  only  value  consisted  in  the  gold  it  contained.  To 
**  apply  the  doctrine  contended  for  by  appellant  (plain- 

*  Hendricks  v.  Spring  Valley  M.  and  I  Co.,  58  Cal.  190,  41  Am.  Bep. 
267. 
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**  tiff)  to  ground  of  this  character,  would,  therefore,  to 
**  a  great  extent  defeat  the  very  purpose  for  which  it 
"  was  located. 

*  *  Defendant  would  be  liable  for  the  gold  taken  from 
'^  the  gravel  that  fell  from  the  plaintiff's  claim  but 
'  ^  for  tibe  fact  that  its  value  was  less  than  the  necessary 
**  cost  of  extracting  it" 

At  the  time  the  alleged  trespass  was  committed,  and 
when  the  case  was  decided,  the  following  statutory  pro- 
vision, not  referred  to  by  either  court  or  counsel,  in 
the  case,  was  (and  still  is)  in  force  in  California: — 

''  Each  coterminous  owner  is  entitled  to  the  lateral 
'  and  subjacent  support  which  his  land  receives  from 
'  the  adjoining  land,  subject  to  the  right  of  the  owner 
'  of  the  adjoining  land  to  make  proper  and  usual  exca- 
'  vation  on  the  same  for  the  purpose  of  construction, 
'  on  using  ordinary  care  and  skill  and  taking  reason- 
'  able  precautions  to  sustain  the  land  of  the  other  and 
'  giving  previous  reasonable  notice  to  the  other  of  his 
'  intention  to  make  such  excavations."^ 

As  the  case  was  considered  independently  of  any 
questions  of  priority  of  location,  it  logically  follows 
from  the  doctrine  announced  that  the  solution  of  the 
question  as  to  which  one  of  the  coterminous  owners 
of  placer-mining  ground  worked  by  the  hydraulic  pro- 
cess is  to  suffer  an  inevitable  diminution  of  his  estate, 
will  depend  entirely  upon  which  one  of  them  exercises 
the  more  diligence  in  approaching  the  common  bound- 
ary. 

The  Hendricks-Spring  Valley  case  was  cited  and 
strongly  urged  by  counsel  in  Victor  Mining  Co.  v. 
Morning  Star  Mining  Co.,  considered  by  the  court  of 
appeals  of  the  state  of  Missouri.^  We  jSnd  no  mention 
of  it,  however,  in  the  opinion  of  the  court,  which  ex- 
presses the  following  views : — 

^  CMl  Code^  i  833.  '  50  Mo.  App.  525. 
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*'  If  the  character  of  the  adjoining  soil  is  such  that 
it  will,  and  does,  sustain  its  own  weight,  and  the 
natural  pressure  thereon  by  the  power  of  its  coherence 
without  the  aid  of  the  support  of  the  surrounding 
soil,  the  adjoining  owner  may  remove  his  soil  without 
liability  to  damage. ' ' 


CHAPTEE   IV. 


DEPOSIT  OP  MINING  DEBRIS  IN  SUNNING  STREAMS   AND 
ON  LAND  OP  OTHERS-PBIVATE  NUISANCES. 


f838.  Tbe  use  of  water  in  the 
conduct  of  mining  opera- 
tionfl. 

1830.  Pollution  of  Btreama— The 
English  role  —  Tin 

streaming  in  ComwalL 

1840.  The  American  role  as  de- 
clared in  states  not  ac- 
cepting the  Pacific  coast 
doctrine  as  to  right  of 
appropriation  and  user  of 
water. 


§841.  The  role  in  the  mining 
states  and  territories 
where  the  right  of  ap- 
propriation is  recognised. 

S  842.  The  remedy  hy  injunction 
to  prevent  pollution  of 
water. 

I  843.  The  deposit  of  tailings  and 
refuse  on  the  lands  of 
others. 

§  844.  Measure  of  damages  for 
unlawfully  depositing 
debris  on  another's  land. 


,  I  838.  The  use  of  water  in  the  conduct  of  mining 
operations. — ^Water  in  the  conduct  of  mining  ventures 
is  an  all-important  factor.  Without  it  mining  opera- 
tions cannot  be  prosecuted.  While  in  underground 
exploitations  it  is  looked  upon  as  a  common  enemy  to 
be  met  and  conquered,  yet  when  brought  to  the  surface, 
or  found  in  the  running  brooks  and  streams,  it  becomes 
an  indispensable  auxiliary  to  the  various  processes 
by  which  the  miner  extracts  the  metals  from  the  rocks 
and  ore^bearing  earth.  The  right  to  appropriate  and 
use  water  for  such  purposes,  and  the  manner  in  which 
such  rights  may  be  acquired  and  enjoyed,  are  so  inti- 
mately associated  with  the  mining  industry,  particularly 
in  the  precious-metal-bearing  states  and  territories,  that 
it  is  almost  impossible  to  treat  of  some  of  the  phases  of 
mining  law  without  discussing  the  law  pertaining  to  the 
use  of  water.  Yet  to  intelligently  present  even  in  out- 
line this  interesting  branch  of  the  law  and  reach  conclu- 
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sions  as  to  tibe  underlying  principles  which  control  it 
as  applied  to  mining,  we  would  not  only  be  forced  to 
recognize  and  draw  geographical  lines,  but  would  be 
compelled  to  introduce  into  the  discussion  elements 
involving  the  utilization  of  water  for  an  infinite  variety 
of  purposes  wholly  disassociated  with  mining  ven- 
tures. 

In  one  section  of  the  union  the  strict  doctrine  of  ripa- 
rian  ownership  as  known  to  the  common  law  is  admin- 
istered with  rigid  uniformity.  In  another  there  has 
been  a  manifest  tendency  to  depart  from  the  doctrine 
by  reason  of  industrial  environments  and  public  neces- 
sity. 

It  may  be  assumed,  without  examining  or  citing 
authorities,  '*  where  we  meet  an  embarrassment  of 
*  *  abundance, '  *  ^  that  under  the  common  law  no  absolute 
right  of  appropriation  of  water  for  useful  or  beneficial 
purposes  was  recognized.  The  owner  of  land  through 
or  along  which  a  stream  flowed  had  a  right  to  insist 
that  it  should  so  flow,  whether  in  so  flowing  he  derived 
any  practical  benefit  from  it  or  not.  His  neighbor  above 
had  no  right  to  divert  it  or  use  any  part  of  it  in  such  a 
way  as  to  either  appreciably  diminish  its  quantity  or 
affect  its  quality,  unless  he  had  acquired  a  right  to  do  so 
by  grant  or  prescription.  The  maxim.  Aqua  currit  et 
debet  currere,  ut  currere  solebat,  embodies  both  the 
letter  and  spirit  of  the  common  law. 

This  maxim  has  never  been  recognized  as  possessing 
controlling  force  in  the  Pacific  states  and  territories. 
In  this  behalf  we  may  accept  without  question  the  state- 
ments announced  by  the  supreme  court  of  the  United 
States  in  the  cases  of  Atchison  v.  Peterson  ^  and  Basey 
V.  Gallagher:' — 

^Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 
•  20  Wall.  507. 
•Id.  670. 
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"By  the  custom  which  has  obtained  among  miners 
in  the  Pacific  states  and  territories  where  mining 
for  the  precious  metals  is  had  on  the  public  lands  of 
the  United  States,  the  first  appropriator  of  mines, 
whether  in  placers,  veins,  or  lodes,  or  of  waters  in  the 
streams  on  such  lands  for  mining  purposes,  is  held 
to  have  a  better  right  than  others  to  work  the  mines 
or  to  use  the  waters.  The  first  appropriator  who  sub- 
jects the  property  to  use,  or  takes  the  necessary  steps 
for  that  purpose,  is  regarded,  except  as  against  the 
government,  as  the  source  of  title  in  all  controversies 
relating  to  the  property.  As  respects  the  use  of  water 
for  mining  purposes,  the  doctrines  of  the  common  law 
declaratory  of  the  rights  of  riparian  owners  were, 
at  an  early  day  after  the  discovery  of  gold,  found  to 
be  inapplicable,  or  applicable  only  in  a  very  limited 
extent,  to  the  necessities  of  the  miners,  and  inade- 
quate to  their  protection.  .By  the  common  law  the 
riparian  owner  on  a  stream  not  navigable  takes  the 
land  to  the  center  of  the  stream,  and  such  owner  has 
the  right  to  the  use  of  the  water  flowing  over  the  land, 
as  an  incident  to  his  estate.  .  .  • 
**  This  equality  of  right  (at  the  common  law)  among 
all  the  proprietors  on  the  same  stream  would  have 
been  incompatible  with  any  extended  diversion  of  the 
water  by  one  proprietor,  and  its  conveyance  for  min- 
ing purposes  to  points  from  which  it  could  not  be 
restored  to  the  stream;  but  the  government  being 
the  sole  proprietor  of  all  the  public  lands,  whether 
bordering  on  streams  or  otherwise,  there  was  no  occa- 
sion for  the  application  of  the  common-law  doctrines 
of  riparian  proprietorship  with  respect  to  the  waters 
of  these  streams.  The  government,  by  its  silent 
acquiescence,  assented  to  the  general  occupation  of 
the  public  lands  for  mining,  and  to  encourage  their 
free  and  unlimited  use  for  that  purpose,  reserved  such 
lands  as  were  mineral  from  sale  and  the  acquisition 
of  title  by  settlement.  And  he  who  first  connects  his 
own  labor  with  property  thus  situated  and  open  to 
general  exploration,  does  in  natural  justice  acquire 
a  better  right  to  its  use  and  enjoyment  than  others 
who  have  not  given  such  labor.    So  the  miners  on  the 
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public  land  throughout  the  Pacific  states  and  territo- 
ries, by  their  customs,  usages,  and  regulations,  every- 
where recognized  the  inherent  justice  of  this 
principle;  and  the  principle  itself  was  at  an  early 
period  recognized  by  legislation,  and  enforced  by  the 
courts  in  those  states  and  territories.  •  .  . 
**  This  doctrine  of  right  by  prior  appropriation  was 
recognized  by  the  legislation  of  congress  in  1866 
[quoting  the  statute  of  congress] .  The  right  to  water 
by  prior  appropriation,  thus  recognized  and  estab- 
lished as  the  law  of  miners  on  the  mineral  lands  of 
the  public  domain,  is  limited,  in  every  case,  in  quan- 
tity and  quality,  by  the  uses  for  which  the  appropriar 
tion  is  made.  .  .  .'* 

In  the  case  of  Basey  v.  Gallagher,*  Mr.  Justice  Field, 
speaking  for  the  court,  after  quoting  the  decision  in 
Atchison  v.  Peterson,  said: — 

'*  The  views  there  expressed  and  the  rulings  made 
are  equally  applicable  to  the  use  of  water  on  the 
public  lands  for  purposes  of  irrigation.  No  distinc- 
tion is  made  in  the  states  and  territories  of  the  Pacific 
coast  by  the  customs  of  miners  or  settlers  or  by  the 
courts,  in  the  rights  of  the  first  appropriator  from 
the  use  made  of  the  water,  if  the  use  be  a  beneficial 


*  one.'* 


After  referring  to  the  California  case  of  Tartar  v. 
Spring  Valley  M.  Co.,^  he  adds : — 

*  *  Ever  since  that  decision,  it  has  been  held  generally 

*  *  throughout  the  Pacific  states  and  territories  that  the 
*'  right  to  water  by  prior  appropriation  for  any  bene- 
**  ficial  purpose  is  entitled  to  protection.  Water  is 
**  diverted  to  propel  machinery  in  flour-mills  and  saw- 

*  *  mills  and  to  irrigate  land  for  cultivation,  as  well  as 

*  *  to  enable  miners  to  work  their  mining  claims ;  and  in 
* '  all  such  cases  the  right  of  the  first  appropriator,  ex- 
**  ercised  within  reasonable  limits,  is  respected  and 
**  enforced.    We  say  within  reasonable  limits,  for  this 

*  20  Wall.  670.  •  6  Cal.  396. 
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*  right  to  water,  like  the  right  by  prior  occupancy  to 

*  mining  or  agricnltaral  land,  is  not  unrestricted.  It 
'  must  be  exercised  with  reference  to  the  general  condi- 

*  tion  of  the  country  and  the  necessities  of  the  people, 
'  and  not  so  as  to  deprive  a  whole  neighborhood  or 
'  community  of  its  use,  and  vest  an  absolute  monopoly 
'  in  a  single  individual. ' '  ^ 

The  doctrine  of  these  decisions  is  fully  recognized  in 
all  the  Pacific  states  and  territories  in  cases  where  the 
appropriation  of  water  is  made  prior  to  the  conveyance 
by  the  government  of  lands  through  which  the  stream 
flows.  Whoever  purchases  land  from  the  United  States 
or  from  the  state  after  the  whole  or  some  part  of  the 
water  of  a  natural  watercourse  running  through 
such  land  has  been  appropriated  by  some  one  else, 
takes  subject  to  the  rights  acquired  by  such  appro- 
priator.* 

But  the  supreme  court  of  California,  by  a  divided 
court,  has  denied  any  right  of  appropriation  as  against 
a  non-consenting  riparian  owner  acquiring  title  prior 
to  the  act  of  attempted  appropriation.  In  other  words, 
where  the  government  sells  lands  traversed  by  running 
streams,  the  common-law  doctrine  of  riparian  rights, 
with  all  its  incidents  and  attributes,  attaches  imme- 
diately upon  such  sale,  and  prevents  any  future 
appropriation  of  the  water  as  against  such  riparian  pro- 
prietor.' 

^See,  also,  Jennison  Ezr.  v.  Kirk,  98  XT.  8.  453;  Broder  v.  Natoma 
Water  Co.,  101  U.  8.  274;  Union  M.  and  M.  Go.  v.  Daugberg,  81  Fed.  73. 

*  Sturr  V.  Beck,  133  U.  8.  541,  10  Sup.  Ct.  Rep.  350;  Black's  Pomeroy 
on  Water  Bights  (Mr.  Black's  addendum  to  f  26,  citing  Lux  v.  Haggis, 
69  Cal.  255,  10  Pac  674;  South  Yuba  Water  Go.  v,  Rosa,  80  Cal.  333, 
22  Pac  222;  Barnes  v.  Sabron,  10  Nev.  217;  Speake  v.  Hamilton,  21 
Or.  3,  26  Pac.  855;  Kaler  v.  Campbell,  13  Or.  596,  11  Pac.  301;  Drake 
V.  Earhart,  2  Idaho,  716,  23  Pac.  541;  Kirk  v.  Bartholomew,  2  Idaho, 
1087,  29  Pac.  40) ;  EUiott  v.  Whitmore,  8  Utah,  253,  30  Pac  984. 

'Lux  V.  Haggin,  69  Cal.  255,  10  Pac  674,  and  California  cases  cited 
supra;  Hargrave  v.  Cook,  108  Cal.  72,  41  Pac  18. 
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The  supreme  courts  of  Oregon  and  Wasliington  co- 
incide with  this  view.^ 

The  supreme  court  of  Nevada  has  declined  to  acqui- 
esce in  this  interpretation  of  the  law,^  following  the 
rule  announced  by  the  supreme  court  of  Colorado : — 

**  The  right  to  water  in  this  country  by  priority  of 
appropriation,  we  think,  is  and  has  always  been  the 
duty  of  the  national  and  state  governments  to  protect. 
...  It  is  entitled  to  protection  as  well  after  patent 
to  a  third  party  of  the  land  over  which  the  natural 
stream  flows  as  when  such  land  is  a  part  of  the  public 
"  domain."  • 

In  addition  to  the  conflict  of  opinion  in  the  different 
states  as  to  the  extent  to  which  the  doctrine  of  the  com- 
mon law  on  the  subject  of  appropriation  and  use  of 
water  for  useful  purposes  has  been  modified,  it  may 
also  be  noted  that  in  each  state  and  territory  where 
the  right  of  appropriation  is  recognized  we  encounter 
legislation  more  or  less  comprehensive  in  its  scope, 
regulating  the  manner  in  which  water  may  be  appro- 
priated and  the  nature  and  extent  of  its  use. 

Considering  all  these  varying  conditions,  it  would  be 
impossible  for  us  to  deal  comprehensively  with  the  sub- 
ject of  water  without  practically  writing  a  special  trea- 
tise. This  it  is  wholly  unnecessary  to  do.  Others  have 
devoted  themselves  to  the  task,  and  to  their  works  we 
should  necessarily  turn  for  enlightenment  upon  this 

branch  of  the  law.    We  are  permitted  here  to  deal  with 

• 

^Carson  v.  Gentner,  33  Or.  512,  52  Pae.  506;  Curtis  v.  La  Grande 
Water  Co.,  20  Or.  34,  23  Pac.  808,  25  Pac.  378;  Benton  v.  Johncox,  17 
Wash.  277,  61  Am.  St.  Bep.  912,  49  Pac.  495. 

•  Jones  V.  Adams,  19  Nev.  78,  3  Am.  St.  Eep.  788,  6  Pac.  442,  (overrul- 
ing Vansickle  v»  Haines,  7  Ney.  249) ;  Reno  Smelting  M.  and  B.  Works 
V.  Stevenson,  20  Nev.  269,  19  Am.  St.  Bep.  364,  21  Pac.  317. 

•  Coffin  i;.  Left  Hand  Ditch  Co..  6  Colo.  443.  See,  also,  Armstrong  v. 
Larimer  Co.  Bitch  Co.,  1  Colo.  App.  49,  27  Pac  235;  Golden  Canal  Co. 
V.  Bright,  8  Colo.  144,  6  Pac  142. 

Iilndley  on  M.— ^ 
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it  only  in  a  collateral  and  limited  way.  We  shall  confine 
ourselves  to  the  question  of  fouling  the  waters  of  the 
running  streams  in  the  conduct  of  mining  operations, 
and  the  injuries  flowing  from  the  deposit  of  tailings  and 
other  refuse  upon  the  lands  of  others. 

g  839.  PoUation  of  Btreams — ^The  English  role — Tin 
streaming  in  Oomwall.  —  The  English  and  Scotch 
authors  on  mining  subjects  are  agreed,  generally  speak- 
ing, as  to  the  extent  to  which  the  waters  of  running 
streams  may  be  used  by  persons  engaged  in  conducting 
mining  and  manufacturing  operations  on  their  banks, 
independently  of  rights  acquired  by  grant  or  prescrip- 
tion. We  may  accept  their  conclusions  without  under- 
taking a  citation  or  analysis  of  all  the  cases  from  which 
these  conclusions  are  adduced. . 

We  quote  from  Bainbridge : — 

"  A  riparian  owner  has  the  general  right  to  receive 

*  the  waters  in  as  pure  a  state  as  nature  affords  them, 
'  and  such  owners  are  equally  bound  to  transmit  them 

*  to  proprietors  below  without  diminution,  diversion, 
'  or  deterioration.  For  all  riparian  owners  acquire  no 
'  property  in  the  water  itself,  but  only  the  privilege 
'  of  using  it  in  its  passage  by  reasonable  interference. 

*  For  the  same  reason  the  waters  cannot  be  forced  ba<A 

*  upon  the  owners  above,  nor  so  retarded  or  accelerated 

*  as  to  cause  injury  to  those  below.*'* 

Mr.  Eogers  says : — 

*  *  Prima  facie,  no  one  has  a  right  to  defile  water,  and 

**  there  is  no  distinction  in  this  respect  between  water 

**  which  flows  and  water  which  percolates  through  the 
''soil.'' 2 

Mr.  MacSwiimey  states  the  rule  more  liberally : — 

"  On  the  same  principle  that  a  riparian  owner  may 
*'  use  a  stream  in  a  reasonable  degree,  or  abstract  or 

» Bainbridge,  4th  ed.  (1878),  p.  227.   "Kogers,  2d  ed.  (1876),  p.  667. 
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divert  it  in  reasonable  quantities,  he  may,  by  washing 
his  minerals  by  means  of  it,  or  pumping  water  from 
his  mines  into  it,  alter  its  quality  in  a  reasonable 
degree ;  but,  as  he  may  not  sensibly  diminish  the  body 
of  the  stream,  he  may  not  sensibly  alter  its  quality. 
**  He  must  not,  therefore,  prima  facie,  impregnate  the 

*  *  stream  with  poisonous  or  foul  matter. ' '  * 

We  select  the  following  excerpts  from  the  recent  trea- 
tise of  Mr.  Ross  Stewart  :^ — 

*  *  A  lower  heritor  has  this  interest  in  the  stream :  that 
**  in  passing  through  the  lands  of  others  it  shall  be 
'*  transmitted  to  him  undiminished  in  quantity,  un- 

*  *  polluted  in  quality,  and  unaffected  in  force  and  natu- 
ral direction  and  current,  except  in  so  far  as  the 
primary  uses '  of  it  may  legitimately  operate  upon 
it  within  the  lands  of  tiie  upper  heritor.  .  .  .  Any 
one  may,  prima  facie,  use  a  running  stream  for  the 
purpose  of  washing  minerals,  or,  if  it  would  have 
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**  reached  the  stream  naturally  within  his  own  lands, 
*  *  may  pump  the  water  from  his  mine  into  it,  provided 

a 


it  does  not  thereby  alter  its  quality  to  the  prejudice 
of  his  neighbor.  No  upper  heritor  is  entitled  to  pol- 
* '  lute  the  water  of  a  stream  to  the  injury  of  those  below 
**  him,  and  in  the  act  of  throwing  impurities  into  the 
'*  river  artificially  produced,  he  is  a  wrong-doer.    He 

*  *  has  no  right  to  do  this  merely  because  the  premises 

*  *  he  occupies  are  on  the  banks  of  the  stream. ' ' 

And  quoting  from  the  Esk  pollution  case  :* — 

''  Riparian  proprietors  are  entitled  to  use  the  water 
in  any  way  they  may  like  as  it  passes  through  their 
property,  subject  to  only  certain  conditions.  Now 
these  conditions  are,  that  they  shall  send  down  the 
water  to  their  neighbors  below  undiminished  in  quan- 
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'MacSwinney  on  Mines  (1884),  p.  396. 

'Stewart  on  Mines  and  Minerals  (Edinburgh,  1894),  pp.  223,  230. 

3 "Primary  use  of  water  includes  its  use  for  all  domestic  purposes, 
"  including,  as  well,  its  use  for  man  or  beast."  (Wood  on  the  Law  of 
Nuisances,  §445.) 

^Duke  of  Buccleuch  v.  Cowan,  2  App.  Cases^  344. 
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*  tity  and  nnimpaired  in  quality.  •  .  .  As  regards  the 
^  matter  of  pnrity,  it  is  impossible,  in  the  nature  of 
^  things,  that  a  running  stream  should  not  receive  in  its 
^  course  certain  impurities  as  it  passes  along.  The 
'  action  of  nature  is  inconsistent  with  such  a  condition 
'  as  that;  but  the  meaning  of  the  condition  is,  that  no 

*  unnecessary  or  artificial  impurity  shall  be  put  into 

*  the  stream  so  as  thereby  to  diminish  the  purity  of  the 
^  water  as  it  passes  to  the  proprietors  or  the  inhabitants 
'  below." 

But  in  England  there  are  some  localities  where  the 
common-law  rules  in  this  behalf  do  not  obtain.  In  the 
mining  regions  where  water  is  necessary  for  the  proper 
conduct  of  mining  operations,  we  find  that  the  law  else- 
where prevailing  has  been  there  altered  by  custom. 

**  Streaming"  for  tin,  which  is  the  ancient  method  of 
getting  tin  in  Cornwall,  is  a  process  of  obtaining  granu- 
lar  tin  by  means  of  washing.  It  is  necessarily  carried 
on  entirely  by  means  of  open  workings,  and  it  appears 
usually  to  result  in  as  complete  a  destruction  of  the 
surface  as  takes  place  in  the  case  of  quarrying,*  or  in 
mining  by  the  hydraulic  process  in  the  auriferous 
placers  of  the  United  States. 

Therefore,  in  Cornwall,  by  a  custom  founded  upon 
industrial  necessity,  tin  bounders  were  entitled  to  the 
free  use  of  the  water  over  the  whole  district  within  their 
bounds,  and  to  the  right  of  diverting  that  water  into 
other  streams.  Cleansing  the  produce  of  their  work- 
ings by  *  *  streaming ' '  is  almost  always  a  necessary  part 
of  their  operations.^ 

Therefore,  tin  bounders  are  entitled  by  custom  to 
wash  their  minerals  in  the  streams  of  water  within  their 
bounds,  and  to  send  down  such  streams  the  sand,  stones, 
rubble,  and  other  stuff  dislodged  in  the  process  of  the 

'MacSwizmey  on  Mines,  p.  384. 

^Id.,  p.  434  (citing  Bogen  v,  Brenton,  10  Q.  B.  25;  Gaved  v.  Maityn, 
19  C.  B.  N.  8.  732,  751). 
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workiiigs,  and  the  right  exists  even  in  the  case  of  natural 
surface  streams,  although  its  exercise  may  either  foul 
or  obstruct  them  to  the  damage  of  other  riparian 
owners.^ 

So  a  claim  by  custom  to  a  right  to  foul  the  water  of  a 
stream  is  a  defense  to  an  action  for  polluting  it,  and 
such  custom  has  been  held  not  to  be  either  indefinite  or 
unreasonable,  but  limited  to  the  necessary  working  of 
the  mines.^ 

A  right  to  so  foul  a  stream  might  also  be  acquired  by 
either  grant  or  prescription,  the  prescription  period, 
as  fixed  by  act  of  parliament,  being  twenty  years.' 

g  840.  The  American  rule  as  declared  in  states  not 
accepting  the  Pacific  coast  doctrine  as  to  right  of  ap- 
propriation and  user  of  water. — ^With  the  exception  of 
those  mining  states  of  the  west  accepting  and  recogniz- 
ing the  right  to  appropriate,  divert,  and  use  running 
water  (the  doctrine  referred  to  in  a  preceding  section), 
the  decisions  of  the  American  courts  follow  in  the  main 
the  English  rule.     The  American  commentators  and 

^  MacSwinney  on  Mines,  p.  435  (citing  Garlyon  v.  Loyering,  1  H.  &  N. 
784).  Under  the  laws  of  the  stannaries,  thej  must  not,  however,  in  ex- 
ercising the  right,  injure  rivers  or  lands  adjoining  rivers,  and  if,  as  a 
consequence  of  its  exercise,  lands  become  overflowed  by  a  river,  they 
are  bound  within  two  days  after  receiving  notice  from  any  person 
thereby  injured  to  clear  the  river,  and  in  default  are  liable  to  damage 
and  a  fine;  and  for  the  protection  of  havens  and  ports  in  Cornwall, 
persons  who  stream  for  tin  near  any  waters  or  rivers  flowing  into  such 
havens  or  ports  are  under  a  statutory  obligation  to  prevent  the  dislodged 
sand,  stones,  gravel,  and  rubble  from  being  conveyed  into  such  havens  or 
ports. 

*MacSwinney  on  Mines,  p.  397. 

*The  act  of  parliament  passed  in  1876  (39  and  40  Vict.  75),  known 
as  the  rivers  pollution  prevention  act,  inhibits  miners  from  permitting 
to  flow  into  streams  "any  poisonous,  noxious,  or  polluting  solid  or 
"  liquid  matter  proceeding  from  any  mine,  other  than  water  in  its 
"  same  condition  as  that  in  which  it  has  been  drained  or  raised  from 
**  such  mine.''     (Bainbridge,  4th  ed.,  p.  329.) 
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authors  upon  fhe  subject  restate  and  apply  the  maxims 
of  the  English  common  law,  and  there  can  be  no  doubt, 
generally  speaking,  that  the  doctrine  prevails  in  most  of 
the  states  of  the  Union,  except  those  wherein  the  federal 
mining  laws  are  operative.  We  observe,  however,  par- 
ticularly in  later  years,  a  manifest  tendency  in  the  older 
states  of  the  union  towards  relaxing  the  common-law 
rules  of  riparian  ownership,  with  regard  to  the  extent 
to  which  the  flowing  waters  may  be  used  in  connection 
with  the  manufacturing  interests  of  the  country  and 
the  industrial  necessities  of  communities.  While  con- 
ceding that  the  upper  proprietor  must  so  use  the  water 
of  a  stream  as  not  to  appreciably  diminish  its  volume  or 
impair  its  quality,  the  courts  are  liberally  disposed 
when  dealing  with  what  constitutes  such  impairment. 

As  Mr.  MacSwinney  observes,  purity  is  a  relative 
term.  No  water  is  absolutely  pure.  No  one  would  con- 
tend that  in  any  state  of  the  union  one  owner  on  the 
bank  of  a  stream  would  have  a  right  to  deposit  in  such 
stream  offal  from  slaughter-houses,  cattle-yards,  hog- 
pens, or  water  charged  through  metallurgical  operations 
with  sulphuric  or  muriatic  acid,  where  the  proprietor 
below  was  compelled  to  use  such  water  for  domestic 
purposes.  These  substances  injure  and  taint  the  water. 
The  offensive  elements  will  remain  in  solution  perpet- 
ually, whether  the  water  flows  or  is  at  rest ;  but  between 
offensive  and  poisonous  elements  of  this  character  and 
the  sand  or  tailings  from  an  ordinary  quartz  mill  or 
placer  mine,  or  sawdust  from  a  sawmill,  there  is  a  wide 
difference.  The  tailings  from  a  mine  are  carried  by 
the  stream  in  suspension.  When  the  water  is  at  rest 
the  sand,  silt,  and  comminuted  particles  settle  to  the 
bottom.  The  water  above  is  not  tainted,  and  can  be 
used  for  all  the  primary  purposes  for  which  water  is 
used.     Every  stream  on  its  road  to  the  sea  carries 
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earthy  snbstances  in  suspension  and  mineral  substances 
in  solution,  gathered  on  its  way  from  the  operation  of 
natural  causes.  Every  storm  in  the  mountains  loads  the 
running  waters  to  the  utmost  of  their  carrying  capacity 
with  the  same  class  of  material  that  the  gold  miner 
places  in  them  by  artificial  methods. 

So  with  ordinary  sawdust  from  the  sawmills.  De- 
positing sawdust  in  a  stream  is  not,  per  se,  a  nuisance. 
If  the  lumber  manufacturer  operates  his  works  in  a 
reasonable  manner,  he  has  a  right  to  discharge  the  saw- 
dust and  waste  from  it  into  the  stream  in  the  ordinary 
course  of  his  operations.  He  is  not  bound  as  a  matter 
of  law  to  prevent  them  from  going  into  the  stream,  nor 
to  impound  or  draw  them  off  or  deposit  them  so  that 
they  cannot  get  into  the  stream.^  We  may  quote  in- 
structively from  Chief  Justice  Bedfield,  speaJdng  for 
the  supreme  court  of  Vermont: — 

*'  In  regard  to  many  uses  of  the  water  in  streams,  it 
has  long  been  settled  by  common  consent,  or  is  so 
obvious  in  itself  that  it  is  determinable  as  matter  of 
law.  Such  are  the  uses  for  irrigation,  for  propelling 
machinery,  and  for  watering  cattle,  and  some  others. 
And  in  regard  to  some  debris  or  waste  deposits  in 
such  streams,  there  would  seem  to  be  no  question. 
The  uniform  practice,  the  convenience,  and  in  some 
instances  the  indispensable  necessity,  would  seem 
suflBciently  to  decide  such  cases.  .  .  .  The  deposit  of 
sawdust  to  some  extent  is  nearly  indispensable  in  the 
running  of  sawmills  and  most  other  machinery  used 
in  the  manufacture  of  wood  and  propelled  by  water 
power.  The  reasonableness  of  such  use  must  deter- 
mine the  right,  and  this  must  depend  upon  the  extent 
of  the  detriment  to  the  riparian  proprietor  below. ' '  * 

Of  course,  even  the  deposit  of  waste  from  a  sawmill 
may  become  a  nuisance. 

^Jacobs  V.  AUard,  42  Vt.  303,  1  Am.  Bep.  331. 

•  Quoted  in  Gould  on  Waters,  §  220,  from  Green  v.  Gilbert,  60  N.  H. 
144.    See,  also.  Waterman  v.  Buck,  58  Vt.  519. 
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In  Lockwood  Co.  v.  Lawrence,  decided  by  the  su- 
preme court  of  Maine,*  the  complainants  were  operating 
extensive  cotton  manufactories  on  the  Kennebec  Biver. 
Numerous  defendants  were  engaged  at  different  points 
above  in  operating  sawmills,  planing  mills,  clapboard, 
and  other  manufacturing  machines,  and  discharging 
into  the  river  sawdust,  edgings,  shavings,  refuse,  and 
other  debris.  Such  material  commingling  into  one  in- 
distinguishable mass,  was  carried  by  the  current  of  the 
river  and  brought  to. the  ponds,  raceways,  and  wheels 
of  complainant,  filling  the  same,  stopping  the  wheels, 
and  retarding  and  preventing  the  running  of  the  cotton 
mills. 

An  injunction  was  ordered  restraining  the  defendants 
from  casting  or  depositing  in  the  river  above  complain- 
ant's dams  and  manufactories  any  refuse  materials, 
edgings,  shavings,  debris,  wood  refuse,  and  what  is 
denominated  *4ong  sawdust,"  not  including,  however, 
common  sawdust.  As  to  this  latter  substance  the  court 
declined  to  consider  it  as  a  nuisance.  In  reaching  its 
conclusions  the  court  quoted  approvingly  from  the 
Minnesota  case  of  Red  River  Roller  Mills  v.  Wright  :* — 

**  In  determining  what  is  a  reasonable  use,  regard 
must  be  had  to  the  subject-matter  of  the  use,  the  occa- 
sion, and  the  manner  of  its  application,  the  object, 
extent,  necessity,  and  duration  of  the  use ;  the  nature 
and  size  of  the  stream ;  the  kind  of  business  to  which 
it  is  subservient ;  the  importance  and  necessity  of  the 
use  claimed  by  one  party  and  the  extent  of  the  injury 
to  the  other  party ;  the  state  of  improvement  of  the 
country  in  regard  to  mills  and  machinery,  and  the 
use  of  water  as  a  propelling  power;  the  general  and 
established  usages  of  the  country  in  similar  cases, 
and  all  the  other  and  ever-varying  circumstances  of 
each  particular  case  bearing  upon  the  question  of  the 

»77  Me.  297,  52  Am.  Bep.  763. 

«30  Minn.  249,  44  Am.  Rep.  194,  15  N.  W.  167, 


1513  POLLUTION — AMERICAN   BX7LB.  §840 

'^  fitness  and  propriety  of  the  use  of  the  water  under 
'*  consideration." 

To  the  same  effect  is  the  case  of  Prentice  v.  Gteiger,^ 
decided  by  the  New  York  court  of  appeals,  where  it  was 
held  that  the  jury,  in  determining  the  question  of  rea- 
sonable use,  would  be  entitled  to  consider  all  the  circum- 
stances, such  as  the  general  character  and  condition  of 
the  stream,  its  volume  and  rapidity,  the  degree  of  injury 
which  it  occasioned,  the  custom  and  usage  of  the  coun- 
try, and  the  necessity  for  using  the  stream  for  this  pur- 
pose. 

While  sawdust^  quartz,  and  placer  tailings  are,  when 
discharged  into  running  streams  in  reasonable  quanti- 
ties, comparatively  speaking,  innocuous,  when  we  enter 
the  coal  and  iron  regions  of  the  east  and  south  we  natu- 
rally look  for  the  application  of  less  liberal  rules.  Water 
used  in  cleansing  the  iron  ores  of  the  coal  measures 
becomes  charged  with  more  or  less  deleterious  chemical 
substances.  So  water  used  in  washing  coal,  or  which 
is  pumped  from  coal  mines,  is  almost  invariably  so 
impregnated  with  sulphur,  coal  gas,  oil,  or  other  min- 
eral hydrocarbons,  as  to  render  it  unfit  for  any  reason- 
able use.  While  the  courts  of  all  the  eastern  and 
southern  states  concede  the  operative  force  of  the 
common  law  on  the  subject  of  the  pollution  of  water  in 
the  conduct  of  mining  operations,  yet  in  many  instances 
we  find  a  disposition  to  qualify  the  law  as  interpreted 
by  the  English  courts. 

According  to  Judge  Paxson,  of  the  supreme  court  of 
Pennsylvania,*  English  cases  are  not  safe  precedents 

»  74  N.  Y.  341. 

'See  his  dissenting  opinion  rendered  in  Sanderson  v.  Pennsylvania 
Coal  Go.  (first  appeal),  86  Pa.  St.  401,  27  Am.  Bep.  711,  which  on  the 
fourth  appeal  was  adopted  by  the  majority  of  the  court.  Pennsylvania 
Ckml  Co.  17.  Sanderson,  113  Pa.  St.  126,  57  Am.  Bep.  445,  6  AtL  453,  a 
case  fully  discussed,  post. 
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upon  such  a  question.  They  are  influenced  to  some 
extent  by  the  social  and  political  conditions  of  the  coun- 
try. The  mines  in  England  are  generally  located  in 
highly  improved  sections,  where  the  land  possesses 
great  intrinsic  value  and  the  streams  are  filled  with 
choice  fish,  the  sole  right  to  which  is  in  the  nobility  and 
landed  gentry.  Under  such  circumstances,  we  conld 
hardly  expect  the  English  judges  to  lay  down  a  rule 
suited  to  the  rough  mountain  lands  which,  in  the  main, 
constitute  the  mining  regions  of  Pennsylvania. 

For  the  purpose  of  ascertaining  the  current  of  judicial 
thought  on  the  subject  in  the  eastern  and  southern 
states,  we  may  advantageously  select  a  few  leading 
cases,  without  attempting  to  present  such  an  exhaustive 
collection  of  authorities  as  may  be  found  in  the  special 
treatises  on  the  law  of  watercourses  or  nuisances. 

We  naturally  turn  to  the  state  of  Pennsylvania  when 
seeking  precedents  on  mining  questions  disconnected 
with  the  features  peculiar  to  the  federal  system.  Of  all 
the  cases  considered  by  the  supreme  court  of  that  state 
involving  the  subject  of  pollution  of  water  in  the  con- 
duct  of  coal-mining  operations,  the  case  of  Sanderson  v. 
Pennsylvania  Coal  Co.  is  the  most  noted.  It  was  before 
the  appellate  tribunal  four  times,^  and  has  been  referred 
to  in  every  case  of  importance  involving  the  pollution  of 
running  water  which  has  been  decided  by  the  courts  of 
any  of  the  states  since  the  first  opinion  was  rendered. 

It  arose  out  of  the  following  state  of  facts :  Plaintiff, 
Sanderson,  purchased  a  tract  of  land  in  the  city  of 
Scranton  and  erected  a  residence  thereon  at  a  cost  of 
eighty  thousand  dollars.  Before  the  purchase.  Meadow 
brook,  a  stream  of  pure  water,  ran  through  the  tract 
The  existence  of  this  stream  was  the  leading  inducement 

1 86  Pa.  St.  401,  27  Am.  Rep.  711,  94  Pa.  St.  302,  39  Am.  Bep.  785, 
102  Pa.  St  370,  113  Pa.  St.  126,  57  Am.  Bep.  445,  6  AtL  453. 
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to  plaintiff  to  buy  and  build.  Dams  were  built  across  it 
by  plaintiff  for  the  purpose  of  a  fish  and  ice  pond  and  to 
supply  a  cistern.  Water  was  carried  from  the  cistern 
to  a  ram,  and  thence  to  a  tank  in  the  attic  of  the  house. 
After  these  improvements  were  perfected,  the  Penn- 
sylvania Coal  Co.,  defendants,  established  a  colliery  on 
lands  belonging  to  them  along  the  stream  and  about  two 
miles  above  the  land  of  plaintiff.  A  drift  was  first  made 
into  their  mine  and  a  shaft  was  afterwards  sunk.  The 
water  which  collected  in  the  drift,  as  well  as  that 
pumped  by  powerful  engines  from  the  shaft,  ran  into 
Meadow  brook.  It  was  alleged  on  the  trial  that  the 
effect  of  the  mine  water  was  to  corrupt  the  water  of  the 
stream  and  to  render  it  worse  than  worthless  for  any 
domestic  or  household  use.  There  was  evidence  that 
the  fish  in  the  brook  were  destroyed ;  that  the  willows 
along  the  bank  died;  that  the  pipes  connecting  with 
the  cistern,  the  ram,  and  the  house,  were  corroded  and 
eaten  out;  that  the  water  became  unfit  for  domestic 
uses,  and  its  use  for  all  purposes  was  abandoned.  The 
court  below  held  that  the  facts  were  insufficient  to  war- 
rant a  verdict,  and  granted  a  nonsuit,  from  which  ruling 
the  plaintiff  appealed.^ 

The  coal  company,  in  defending  its  right  to  pollute 
the  water,  asserted  that  it  was  conducting  a  lawful 
business  in  a  lawful  way;  that  in  working  its  mine  it 
encountered  water,  and  the  only  way  in  which  it  could 
be  disposed  of  was  by  raising  it  to  the  surface  by  means 
of  pumps ;  that  when  discharged  at  the  surface  it  sought 
the  natural  outlet  through  Meadow  brook  and  thence 
to  the  Lackawanna  river;  that  the  material  carried 
down  the  stream  in  suspension  and  solution  was  not 
the  result  of  any  artificial  treatment  of  the  coal  after 
mining,  but  the  contamination  of  the  water  arose  from 

*86  Pa.  St.  401,  27  Am.  Rep.  711. 
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the  natural  nndergroniid  percolation  into  the  mine ;  that 
the  operation  of  the  mine  would  have  to  be  abandoned 
unless  such  waters  could  be  so  discharged,  and  that 
were  a  rule  to  be  recognized  which  inhibited  it,  anthra- 
cite  coal  mining  in  Pennsylvania  would  be  practically 
at  an  end.  It  was  urged  that  the  law  should  be  adjusted 
to  the  exigencies  of  the  great  industrial  interests  of  the 
commonwealth,  and  that  the  production  of  an  indis- 
pensable mineral  should  not  be  crippled  and  endan- 
gered by  adopting  a  rule  that  would  make  collieries 
answerable  in  damages  for  corrupting  a  stream  into 
which  mine-water  would  naturally  run. 

The  appellate  court,  in  reviewing  the  action  of  the 
trial  court,  took  occasion  to  remark  that  in  granting  the 
nonsuit,  sight  appeared  to  have  been  lost  of  some  dis- 
tinctions which  the  law  has  settied,  and  that  a  mistake 
had  been  made  in  selecting  the  class  of  precedents  there 
followed.  While  proprietors  of  large  and  useful  inter- 
ests should  not  be  hampered  or  hindered  for  frivolous 
or  trifling  causes,  and  that  for  slight  inconveniences  or 
occasional  annoyances  they  ought  not  to  be  held  re- 
sponsible, and  in  dealing  with  such  complaints  juries 
should  be  held  with  a  steady  hand,  yet  the  appellate 
tribunal  insisted  that  there  must  be  one  rule  of  law 
maintained  for  all  men,  and  by  that  rule  all  men's  rights 
must  be  tested. 

'*  Undoubtedly,'*  said  the  court,  **the  defendants 
'  were  engaged  in  a  perfectly  lawful  business  in  which 
^  large  expenditures  had  been  made  and  with  which 

*  widespread  interests  were  connected;  but  however 
^  laudable  an  industry  may  be,  its  managers  are  still 

*  subject  to  the  rule  that  their  property  cannot  be  so 

*  used  as  to  inflict  injury  on  the  property  of  their 

*  neighbors." 

The  decision  is  replete  with  quotations  of  common- 
law  maxims  and  citations  from  English  cases.    After 
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quoting  from  Justice  Mellor's  charge  to  the  jury  in  St. 
Helen's  Smelting  Co.  v.  Tipping,*  the  court  closes  with 
the  following: — 

'  *  Relaxation  of  legal  liabilities  and  remission  of  legal 
**  duties  to  meet  the  current  needs  of  great  business 
**  organizations    in    one  direction  would  logically  be 

*  *  followed  by  the  same  relaxation  and  remission  on  the 
**  same  grounds  in  all  other  directions.    One  invasion 

*  *  of  individual  right  would  follow  another,  and  it  might 

*  *  be  only  a  question  of  time  when,  under  the  operation 
**  of  even  a  single  colliery,  a  whole  countryside  woulc? 
**  be  depopulated. ' ' 

The  judgment  was  reversed  and  the  cause  remanded 
for  a  new  trial.  The  second  trial  was  conducted  upon 
the  legal  theories  announced  by  the  supreme  court,  and 
resulted  in  a  verdict  for  plaintiff  for  two  hundred  and 
fifty  dollars  damages.  Both  parties  sued  out  writs  of 
error,  the  defendant  to  secure  reconsideration  of  the 
question  of  its  liability,  and  the  plaintiff  to  correct 
alleged  errors  in  excluding  testimony  as  to  the  quantum 
of  damages. 

The  two  appeals  were  heard  separately.  As  to  the 
defendant's  liability  the  appellate  court  held  to  its 
former  opinion.    Said  the  court: — 

* '  It  is  urged  that  mining  cannot  be  carried  on  without 
**  this  flow    of    acidulous    water,  hence    neighboring 

*  *  streams  must  be  polluted.    This  is  true ;  and  it  is  also 

*  *  true  that  coal  mining  would  come  to  nothing  without 
**  roads  upon  which  to  transport  the  coal  after  it  is 

*  *  mined ;  therefore  roads  are  necessary ;  but  it  does  not 
follow  that  for  such  purposes  the  land  of  an  adjacent 
owner  may  be  taken  or  his  right  of  way  encumbered 
without  compensation."* 


^  11  House  of  Lords  Cases,  642. 

*  Pennsylyania  Goal  Co.  v.  Sanderson^  94  Pa.  St.  302-308,  39  Am.  Bep. 
785.  In  Pennsylvania,  mining  is  not  a  "public  use."  A  coal  miner 
could  not  condemn  rights  of  way  for  roads  or  other  mining  easements 
iante,  I  261). 
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The  judgment  was  affirmed.  This  wonld  have  finally 
disposed  of  the  case  had  it  not  been  for  the  writ  of  error 
sued  out  by  the  plaintiff.  His  exceptions  to  the  refusal 
of  the  court  to  admit  certain  testimony  were  sustained 
by  the  appellate  court,  and  the  case  was  remanded  for  a 
third  trialy^  upon  which  plaintiff  received  a  larger  judg- 
ment and  the  coal  company  appealed.  The  question  of 
the  defendant's  liability  was  reopened  and  reargued. 
In  the  mean  time  there  had  been  a  change  in  the  person- 
nel of  the  supreme  bench.  The  court,  sitting  on  the  last 
appeal,  declined  to  follow  the  former  opinion  rendered 
in  the  case.* 

Said  the  court,  reversing  the  judgment: — 

'*  The  plaintiff's  grievance  is  for  a  mere  personal 
inconvenience,  and  we  are  of  opinion  that  mere  pri- 
vate personal  inconvenience,  arising  in  this  way  and 
under  such  circumstances,  must  yield  to  the  necessi- 
ties of  a  great  public  industry,  which,  although  in  the 
hands  of  a  private  corporation,  subserves  a  great 
public  interest.  To  encourage  the  development  of  the 
great  natural  resources  of  a  country,  trifling  incon- 
veniences to  particular  persons  must  sometimes  give 
way  to  the  necessities  of  a  great  community.  Nor  do 
we  say  that  a  miner,  in  order  that  his  mines  may  be 
made  available,  may  enter  upon  his  neighbor's  lands 
or  inflict  upon  him  any  other  immediate  or  direct  in- 
jury, but  we  do  say  that  in  the  operation  of  mining 
in  the  ordinary  and  usual  manner,  he  may,  upon  his 
own  lands,  lead  the  water  which  percolates  into  his 
mine  into  the  streams  which  form  the  natural  drain- 
age of  the  basin  in  which  the  coal  is  situated,  al- 
though the  quantity  as  well  as  the  quality  of  the  water 
in  tiie  stream  may  thereby  be  affected." 

The  court  referred  to  the  dissenting  opinion  written 
by  Justice  Paxson,  when  the  case  was  first  before  the 

*  Sandenon  v.  PeniiBylvaiiia  Goal  Co.,  102  Pa.  St.  370. 
•Penna^lvania  Coal  Co.  v,  Sanderson,  113  Pa.  St.  126,  57  Am.  B«p. 
446,  6  AtL  453. 
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court,  by  quoting  and  adopting  the  following  portion 
of  it: — 

**  The  population,  wealth,  and  improvements  are  the 
result  of  mining  and  that  alone.  The  plaintiffs  knew 
when  they  purchased  their  property  that  they  were 
in  a  mining  region.  They  were  in  a  city  bom  of  min- 
ing operations  and  which  had  become  rich  and  popu- 
lous as  a  result  thereof.  They  knew  that  all  mountain 
streams  in  that  section  were  affected  by  mine  water, 
or  were  liable  to  be.  Having  enjoyed  the  advantages 
which  coal  mining  confers,  I  see  no  great  hardship 
nor  any  violence  to  equity  in  their  also  accepting  the 
**  inconveniences  necessarily  resulting  from  the  busi-^ 
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**  ness.*' 


It  must  be  candidly  conceded  that  the  reasoning  of 
these  later  opinions  of  the  Pennsylvania  court  goes 
beyond  that  of  any  other  case  previously  found  in  the 
books.  They  announce  a  doctrine  which  might  become 
extremely  dangerous,  if  generally  accepted.  The  su- 
preme court  of  Indiana  has,  however,  expressly  adopted 
the  doctrine  in  question  in  Barnard  v.  Shirley,^  and  it 
had  been  in  that  state  applied  in  several  later  cases.^ 
Their  correctness  has  been  denied  by  the  supreme  court 
of  errors  of  Connecticut,  which  says  of  them :  * '  We  do 
*  *  not  find  other  cases  that  take  this  extreme  ground. ' ' ' 

The  Pennsylvania  court  itself  has,  in  subsequent 
cases,  been  careful  to  limit  the  application  of  the  prin- 
ciples lastly  announced  to  cases  where  the  water  dis- 
charged was  such  only  as  came  into  the  mine  by  natural 
percolation,  and  has  declined  to  extend  it  to  instances 
where  material  was  brought  to  the  ground  and  artificial- 

» 135  Ind.  547,  41  Am.  St.  Bep.  454,  34  N.  E.  600. 

'Bielimond  v.  Test,  18  Ind.  App.  482,  48  N.  E.  610;  Barnard  v. 
Shirley  (Ind.),  35  N.  E.  117,  8.  C.  47  N.  E.  671;  City  of  Valparaiso  v. 
Hagen,  153  Ind.  337,  74  Am.  St.  Bep.  305,  54  N.  E.  1062. 

•Piatt  Bros,  ft  Co.  v.  Waterbury,  72  Conn.  531,  77  Am.  St.  Bep.  335, 
45  Atl.  154.  See,  also,  Sterling  Iron  and  Zinc  Co.  v.  Sparks  Mfg.  Co. 
(N.  J.),  38  Atl.  426;  Travis  Placer  M.  Co.  t;.  Mills,  94  Fed.  909. 
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ly  treated,  the  refuse  and  waste  being  discharged  into 
the  streams,^  and  it  may  be  plausibly  asserted  that  these 
later  eases  weaken  the  force  of  the  rule  finally  an- 
nounced in  the  Sanderson  case.^  There  is  an  abundance 
of  authority  in  the  earlier  decisions  for  the  doctrine  that 
a  stream  of  water  may  not  be  fouled  by  the  introduction 
into  it  of  any  foreign  substances  to  the  damage  and 
injury  of  the  lower  riparian  proprietor,' 

In  a  state  which  does  not  recognize  the  right  to  appro- 
priate and  divert  water  for  useful  or  beneficial  purposes, 
or  acquire  by  prior  appropriation  the  right  to  use  a 
running  stream  in  a  particular  manner,  there  is  no 
sanction  for  any  doctrine  which  measures  the  rights  of 
an  individual  by  his  convenience  or  necessity. 

**  If  the  injury  complained  of  were  merely  a  fanciful 
'  *  wrong,  or  produced  simply  personal  discomfort,  there 
*'  might  be  no  real  ground  of  complaint;  but  when  the 
**  result  of  the  acts  of  one  on  his  own  land  is  a  direct 
**  and  material  injury  to  the  property  and  property 
**  rights  of  another,  a  very  different  question  arises, 
''  and  in  such  cases  the  maxim  of  sic  viere  tuo  ut 
*  *  alienum  non  lasdas  applies. '  *  * 

As  was  said  by  the  supreme  court  of  Ohio, — 

*  *  While  the  thing  to  be  done  may  be  lawful  in  a  gen- 
eral way,  there  is  and  must  be  limitation  upon  the 
means  by  which  it  is  to  be  done.  Nor  is  it  of  conse- 
quence that  the  operation  of  mines  tends  to  the  devel- 
opment of  the  natural  resources  of  the  country.  But 


11 


^Bobb  V,  Carnegie  ete.  Co.,  145  Pa.  8t.  324,  27  Am.  St.  Bep.  694,  22 
Atl.  649;  Lentz  v.  Carnegie,  145  Pa.  St.  612,  27  Am.  St.  Bep.  717,  23 
Atl.  219. 

'  See  Hauck  v.  Tide  Water  Pipe  Line  Co.  lid.,  153  Pa.  St.  366,  84  Am. 
St.  Bep.  710,  26  Atl.  644;  Elder  «.  Ljkena  VaUey  Coal  Co.,  157  Pa.  St 
490,  87  Am.  St.  Bep.  742,  27  Atl.  545. 

'Howell  t;.  McCoy,  8  Bawle,  256;  Barclay  v.  Commonwealth,  25  Pa.  St 
503,  64  Am.  Dec.  715;  McCallum  v.  Qermantown  W.  Co.,  54  Pa.  St.  40, 
93  Am.  Dec.  666. 

^Colambna  and  Hocking  C.  and  1.  Co.  v.  Tucker,  48  Ohio  St  41,  29 
Am.  St  Bep.  628,  26  N.  E.  630. 
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'^  few  enterprises,  tiie  product  of  which  is  useful,  fail 
*  *  to  advance  the  general  good. ' '  ^ 

The  supreme  court  of  Alabama,  in  a  case  involving 
the  washing  of  iron  ore  and  discharging  the  waste  into 
a  running  stream,  gives  its  sanction  to  the  views  ex- 
pressed in  the  first  decision  of  the  supreme  court  of 
Pennsylvania  in  the  Sanderson  case,*  recognizing  the 
exigencies  of  the  great  industrial  interests  of  the  coun- 
try, and  adds: — 

I'  Nor  must  we  shut  our  eyes  to  the  tendency,  the 
"  inevitable  tendency,  of  these  and  other  uses  in  which 
**  water  is  an  indispensable  element,  to  detract  some- 
what from  its  nominal  purity.  These  modifications 
of  individual  right  must  be  submitted  to  in  order  that 
the  greater  good  of  the  public  be  conserved  and  pro- 
moted ;  but  there  is  a  limit  to  this  duty  to  yield  to  this 


it 

a 
a 
a 

**  claim  and  right  to  expect  and  demand.    The  water- 

**  course  must  not  be  diverted  from  its  channel  or  so 

**  corrupted  and  polluted  as  practically  to  destroy  or 
(< 

it 


greatly  impair  its  value  to  the  lower  riparian  pro- 
prietor. ' '  * 

This  is  in  harmony  with  the  rule  declared  in  Georgia 
in  a  similar  case.* 

In  the  very  nature  of  things  it  is  impossible  to  enun- 
ciate a  general  rule  as  to  what  constitutes  a  reasonable 
use  of  running  water,  which  may  be  applied  uniformly 
to  all  cases.    It  depends  upon  circumstances.*^ 

'Colnmbus  and  Hockuig  C.  and  I.  Go.  i;.  Tncker,  48  Ohio  St.  41,  29 
Am.  St.  Bep.  528,  26  N.  £.  630. 

•86  Pa.  St.  401y  27  Am.  Bep.  711. 

s  Tennessee  Coal,  I.  and  B.  Co.  t;.  Hamilton,  100  Ala.  252,  46  Am.  St. 
Bep.  48,  14  South.  167.  See,  also,  Drake  t;.  Lady  Ensly  Coal,  I.  and  B. 
Co.,  102  Ala.  501,  48  Am.  St.  Bep.  77,  14  South.  749,  wherein  Pennsyl- 
vania Coal  Co.  i;.  Sanderson,  113  Pa.  St.  126,  57  Am.  Bep.  445,  6  Atl. 
458,  was  relied  upon  to  sustain  the  right  to  pollute  the  water. 

4Satterfield  v,  Bowan,  83  Ga.  187,  9  S.  E.  677. 

spilling  V.  Murray,  6  Ind.  324,  63  Am.  Dec.  385;  Elliott  v.  Fitchburg 
B.  B.,  10  Cush.  191,  57  Am.  Dec.  85;  Thurber  v.  Martin,  2  Uray,  894,  61 
Am.  Dec  468. 

Lindley  on  M.— 96 
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The  limit  which  separates  the  lawful  from  the  milaw- 
f  ul  is  a  question  of  degree.* 

No  positive  rule  of  law  can  be  laid  down  to  define  and 
regulate  such  use  with  entire  precision.  As  to  this  all 
courts  agree.^  It  is  a  question  of  fact,  to  be  determined 
by  the  jury.' 

2  841.  The  rule  in  the  mining  states  and  territories 
where  the  right  of  appropriation  is  recognised. — We 
reserve  for  a  subsequent  article  the  larger  questions 
arising  from  the  deposit  of  mining  debris  into  navigable 
waters  and  their  tributaries  in  the  conduct  of  hydraulic 
mining  on  the  gigantic  scale  practiced  in  some  of  the 
western  states^  and  the  regulation  of  this  class  of  mining 
by  congressional  law  in  certain  portions  of  California — 
questions  affecting  the  general  public.  For  the  present 
we  confine  ourselves  to  a  consideration  of  the  extent  of 
the  miner's  right  in  the  Pacific  coast  states  and  terri- 
tories to  utilize  the  carrying  power  of  water  by  the  dis- 
charge of  tailings  and  mining  refuse  into  the  running 
streams,  and  the  limitations  of  that  right 

As  heretofore  noted  *  the  common-law  rule  regulating 
riparian  rights  has  not  been  recognized  or  applied  in 
the  Pacific  states  and  territories.  This  departure  from 
the  English  doctrine  had  its  origin  in  the  same  necessi- 
ties which  compelled  the  tin  bounders  of  Cornwall  in 
the  early  period  of  British  history,  or  probably  in  the 
prehistoric  period,  to  utilize  the  waters  of  the  running 

^  Mayor  of  Baltimore  v.  Appold,  42  Md.  442. 

'Timin  t^.  Bear,  29  Wis.  254.  For  a  valuable  collection  of  eases  upon 
the  subject  of  reasonable  use,  consult  the  elaborate  note  to  Davis  v. 
Getchelly  50  Me.  602,  79  Am.  Dec  636. 

'Batavia  Mfg.  Co.  v.  Newton  Wagon  Co.,  91  Hi  230;  Hayes  v.  Wal* 
dron,  44  N.  H.  580,  84  Am.  Dec.  105.  Bee  note  to  Davis  v.  Getchell,  79 
Am.  Dec.  636,  644. 

*  Ante,  i  838. 
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streams  for  the  purpose  of  mining  and  washing  their 
ores.^ 

The  peaceful  invasion  of  California,  upon  the  dis- 
covery of  gold  and  the  inauguration  of  placer  mining, 
may  not  be  likened  to  the  Roman  occupation  of  Britain 
and  the  inception  of  tin  streaming  in  Cornwall;  but 
there  are  marked  analogies.  The  economic  necessities 
of  both  were  the  same.  In  both  countries  a  custom 
originated  in  these  necessities.  Both  countries  were 
new  in  an  industrial  sense.  There  were  no  fertile  fields 
to  injure,  no  cultivated  farms  or  orchards  to  be  de- 
stroyed, and  no  navigation  of  inland  waters  to  be  ob- 
structed. In  time  these  customs  in  both  countries  were 
recognized  by  those  having  proprietary  dominion  over 
the  soil.  The  charters  of  John  and  Edward  I  aflSrmed 
the  right  of  tin  bounders  to  appropriate  and  use  the 
running  waters,  '^divertere  aquas — sicvi  consueve- 
**  rnwl'';'^  and  the  government  of  the  United  States, 
first  by  passive  acquiescence,  and  then  by  legislative 
enactment  and  judicial  declaration,  recognized  and 
established  as  the  law  of  miners  on  public  mineral  lands 
the  customs  and  regulations  adopted  in  the  gold  regions 
of  the  west.* 

While  in  some  of  the  Pacific  states  and  territories 
there  may  be  doubt  as  to  the  extent  to  which  these  cus- 
toms, as  defined  by  legislation  and  judicial  sanction, 
have  left  their  impress  on  the  existing  system,  yet 
in  all  the  states  and  territories  of  the  west  where  mining 
is  a  prominent  and  permanent  industry  we  find  the  right 
of  appropriation  and  the  use  of  running  water  for  min- 
ing purposes,  to  some  degree  at  least,  well  recognized 
and  established. 

1  Ante,  I  839. 

sBainbiidge  on  Mines,  4th  ed.,  p.  153. 

•  AtehiBon  v.  Peterson,  20  Wall.  507;  Basej  v.  Gallagher,  20  Wall.  970; 
ante,  1 838. 
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In  the  early  days  of  mining  in  Calif omia,  where  the 
miners '  rules  and  customs  originated,  the  right  to  mine 
and  the  right  to  divert  water  stood  upon  an  equal  foot- 
ingy  and  when  a  conflict  arose  it  was  determined  by  the 
fact  of  priority.  The  miner  who  selected  a  piece  of 
ground  to  work  took  it  as  he  found  it,  subject  to  prior 
rights  which  had  an  equal  equity  on  account  of  an  equal 
recognition  from  the  sovereign  power.* 

The  law  did  not  tolerate  any  injury  by  one  to  the 
prior  rights  of  another.* 

The  owner  of  a  mining  claim  in  the  bed  of  a  canyon 
might  erect  dams  across  it  for  the  purpose  of  enabling 
him  to  work  it,  even  if  thereby  other  dams  above  were 
flooded,  provided  the  claim  in  the  bed  of  the  canyon 
held  priority.  In  such  case  the  injury  sustained  by  the 
subsequent  locators  was  damnum  absque  vnjuricL} 

So  the  prior  locator  of  a  mining  claim  on  the  banks 
of  a  stream  had  the  right  to  the  use  of  the  bed  of  the 
stream  for  the  purpose  of  fluming  and  working  his 
claim,  and  any  subsequent  erection  of  a  dam  which  inter- 
fered with  the  right  was  an  encroachment  for  which 
damages  might  be  recovered.* 

One  who  entered  upon  a  stream  of  water  above  a 
prior  appropriator  and  erected  hydraulic  works  was 
required  to  so  construct  them  as  not  to  impede  the  regu- 
larity of  the  flow  of  the  water  if  its  irregular  flow  would 
injure  the  first  appropriator.*^ 

Where  a  ditch  was  dug  by  a  prior  appropriator  for  the 
purpose  of  conducting  water  from  a  natural  water- 
course, a  miner  had  no  right  to  work  a  mine  above  the 

» Irwin  V.  PhiUips,  5  Cal.  140,  63  Am.  Dec  113. 
«Hill  V,  Smith,  27  Cal.  476. 
'Stone  V.  Bumpns,  46  Gal.  218. 
«.Sim8  V.  Smith,  7  Gal.  148,  68  Aa.  Dee.  233. 

sphoBnix  Water  Co.  v.  Fletcher,  23  Gal.  482;  Bear  Biver  ete.  Co.  v. 
New  York  M.  Go.,  8  GaL  327,  63  Am.  Dec.  325. 
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head  of  the  ditch  in  such  a  manner  as  to  mingle  mud 
and  sediment  with  the  water  and  injure  its  value  to  the 
ditch  owner  for  mining  purposes,  or  to  fill  up  the  ditch 
and  reservoir  so  as  to  lessen  their  capacity  and  increase 
the  expense  of  cleaning  them  oui^ 

Some  deterioration  in  the  quality  of  the  water  neces- 
sarily resulted  from  carrying  on  mining  operations  on 
a  running  stream.  A  prior  ditch  proprietor  could  not 
insist  that  the  stream  above  him  should  not  be  used  to 
any  degree  by  subsequent  appropriators  for  mining 
purposes,  and  that  the  water  should  flow  to  the  head  of 
his  ditch  in  a  state  of  absolute  purity.  While  the  miner 
would  not  be  permitted  to  so  conduct  operations  as  to 
destroy  the  ditch,  or  unreasonably  interfere  with  its 
fair  enjoyment,  or  to  taint  the  water  by  the  injection 
of  poisonous  chemicals,^  the  law  recognized  the  neces- 
sity for  some  deterioration,  and  within  reasonable  limits 
it  was  damnum  absque  injuria^ 

Any  other  rule  might  have  involved  an  absolute  pro- 
hibition of  the  use  of  all  the  water  of  a  stream  above 
any  ditch  supplied  by  it  in  order  to  preserve  the  quality 
of  a  small  portion  taken  therefrom.^ 

In  the  case  of  Atchison  v.  Peterson,^  the  supreme 
court  of  Montana,  while  conceding  that  the  first  appro- 
priator  of  water  for  mining  purposes  was  entitled  to  the 
same  as  against  subsequent  appropriators,  without 
material  interruption  in  the  flow  thereof  in  quantity  or 
quality,  refused  to  enjoin  a  subsequent  mining  appro- 
priator  from  discharging  tailings  into  a  stream  which 

iHiU  V.  Smitli,  27  GaL  476;  Hill  v.  King,  8  Cal.  837;  Jnnkaiui  v.  Ber- 
gin,  67  Cal.  267,  7  Pac  684;  McLaughlin  v.  ]>el  Be^  71  Cal.  230,  16  Pac 
881. 

•Crane  v,  Winaor,  2  Utah,  248. 

*  Bear  Biyer  and  Aabam  Water  Co.  v.  New  York  M.  Co.,  8  Cal  327,  68 
Am.  Dee.  325. 

•  1  Mont.  561. 
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caused  sediment  and  sand  to  be  carried  into  the  prior 
appropriator's  diteh^  thereby  compelling  him  to  con- 
struct a  sand-gate,  or  reservoir,  which  had  to  be 
**  flushed ''  each  day. 

The  supreme  court  of  the  United  States  affirmed  the 
decree  of  the  Montana  court,^  and  laid  down  the  law  as 
quoted  in  a  previous  section.* 

As  between  those  mining  on  the  same  stream,  the 
true  rule  was  thus  stated  by  the  supreme  court  of  Cali- 
fornia : — 

^'  Each  person  mining  in  the  same  stream  is  entitled 

*  to  use  in  a  proper  and  reasonable  manner  both  the 
'  channel  of  the  stream  and  the  water  flowing  therein, 
'  and  where,  from  the  situation  of  diflferent  claims,  the 

*  working  of  the  same  will  necessarily  result  in  injury 

*  to  others,  if  the  injury  be  the  natural  and  necessary 

*  consequence  of  the  exercise  of  this  right,  it  will  be 
^  damnum  absque  injuria,  and  will  furnish  no  cause 

*  of  action  to  the  party  injured.  The  reasonableness 
'  of  the  use  is  a  question  for  the  jury,  to  be  determined 
'  by  them  upon  the  facts  and  circumstances  of  each  par- 

*  ticular  case. ' '  • 

**  Live  and  let  live''  was  one  of  the  homely  maxims  of 
the  miners '  law. 

The  foregoing  illustrations  serve  to  demonstrate  the 
early  doctrines  as  upheld  and  sanctioned  by  the  courts. 
A  retrospective  view  for  the  period  of  a  half -century 
fails  to  disclose  any  serious  judicial  innovations  upon 
these  rules.  While  the  supreme  court  of  California,  in 
the  case  of  Lux  v.  Haggin,^  and  a  line  of  cases  following 
it,  has  limited  the  right  of -appropriation  to  waters  trav- 
ersing public  lands,  there  has  been  no  disposition  to 
deny  to  the  miners  the  privilege,  reasonably  or  ration- 
ally exercised,  of  depositing  tailings  in  the  running 

120  Wall.  507.  *  Esmond  v.  Chew,  15  Cal.  137. 

Mnte,  ft  838.  «  69  Gal.  255,  10  Pac.  674. 
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streams.^  The  custom  of  the  miners  have  been  recog- 
nized factors  in  administering  the  law  in  the  mining 
regions.  As  was  said  by  Justice  Henshaw,  speaking  for 
the  supreme  court  of  Califomia,^ — 

*  *  There  are  certain  essentials  to  the  practical  conduct 
of  all  hydraulic  mining  operations.  Water  must  be 
obtained  in  quantities  and  carried  to  the  mining 
ground  under  pressure  sufficient  to  disintegrate  and 
wash  down  the  natural  bank.  For  these  purposes, 
in  the  mining  districts  of  this  state,  reservoirs, 
ditches,  flumes,  and  pipe  lines  are  indispensable.  The 
soil  and  gravel  thus  eroded  must  be  carried  by  grav- 
ity, and  the  force  of  the  refluent  water  through  cuts, 
sluice-ways,  and  flumes,  where  the  gold,  by  reason 
of  its  greater  specific  gravity,  is  deposited,  caught, 
and  gathered.  Lastly,  by  aid  of  the  same  beneficent 
agent,  the  resulting  waste  matter,  soil,  and  gravel 
must  be  carried  away  through  convenient  channels, 
so  as  not  to  impede  further  operations.  The  water 
itself  does  not  lose  its  utility  to  the  miner,  nor  become 
an  impediment  to  his  work  during  any  of  these  pro- 
cesses. Through  them  all  it  is  not  only  of  high  utility 
but  an  absolute  necessity.  .  .  .  These  facts  are  of 
such  general  knowledge  and  undisputed  acceptance, 
80  inherent  in  the  character  of  hydraulic  mining,  that 
they  scarcely  need  the  evidence  of  local  custom  or  any 
evidence  at  all  for  their  establishment  .  .  .  Everj^ 
use  of  water  for  purposes  of  hydraulic  mining,  sanc- 
tioned by  local  custom  and  law,  is  recognized  as  a 
right  and  protected  as  such. ' ' 

What  is  here  said  applies  with  equal  force  to  general 
mining  and  nulling  operations.  The  tailings  from  an 
ordinary  quartz-mill,  when  discharged  into  the  running 
streams,  have  no  greater  tendency  to  deteriorate  the 

'Thifl  statement  is  subject  to  the  qualification  noted  in  the  beginning 
of  this  section,  with  reference  to  the  conduct  of  hydraulic  mining  in  that 
portion  of  California  subject  to  the  jurisdiction  of  the  California  debris 
commission,  as  defined  in  the  chapter  following. 

•Jacobs  V.  Day  (1896),  111  Cal.  571,  575,  44  Pac.  243. 
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quality  of  the  water  than  the  material  washed  from  the 
natural  banks.  As  a  physical  impediment  they  are 
comparatively  harmless.  They  are  fine  particles  of 
sand  artificially  produced,  but  of  the  same  character 
as  that  washed  into  the  streams  from  the  rocks  eroded 
by  processes  of  nature  which  are  universal.  While  the 
privilege  of  depositing  such  tailings  in  the  streams  must 
be  reasonably  exercised,  and  so  as  not  to  materially  im- 
pair or  destroy  rights  acquired  by  a  lawful  prior  appro- 
priator,  yet  to  say  that  the  discharge  of  such  tailings 
is  a  nuisance  per  se,  or  to  restrict  it  within  unreasonable 
limits,  is  to  interdict  the  prosecution  of  a  lawful  enter- 
prise and  practically  to  confiscate  property  of  incon- 
ceivable value.  Should  any  such  stringent  rule  be 
invoked  in  regard  to  either  quartz  or  hydraulic  mining, 
the  industry  would  be  abandoned,  awaiting  the  advent 
of  the  magician  who  will  separate  gold  and  silver  from 
the  earth  and  rocks  without  the  aid  of  water. 

We  think  the  decisions  in  the  California  cases  have 
been  generally  followed  by  the  courts  in  the  mining 
regions.  The  hydraulic  questions  have  not  been  as 
prominent  in  the  other  states  and  territories  as  in 
California.  Most  of  the  litigation  encountered  else- 
where has  arisen  out  of  injuries  from  depositing  tailings 
and  debris  upon  the  lands  of  others,  not  involving  neces- 
sarily the  law  of  riparian  rights  or  the  rights  of  subse- 
quent appropriators  on  the  same  stream;  and  even 
cases  of  this  character  are  comparatively  few  in 
number.  They  remain  to  be  considered  in  a  succeeding 
section.^ 

A  recent  decision  of  the  court  of  appeals  of  the  state 
of  Colorado  in  the  case  of  Suffolk  Gold  M.  and  M.  Co.  v. 
San  Miguel  Cons.  M.  and  M.  Co.,^  invites  attention. 

The  Suffolk   company  erected   a   stamp-mill  on  a 

^Fost,  I  843.  *9  Colo.  App.  407,  48  Pac.  828. 


1529  POLLUTION — ^AMEBICAK   BULB.  §841 

stream  and  diverted  part  of  the  water  there  flowing, 
for  the  purpose  of  motive  power  and  supplying  the  mill 
batteries.  After  so  using,  the  water  was  returned  to  the 
stream  through  means  of  a  ditch.  As  discharged  from 
the  Suffolk  works  it  necessarily  carried  in  suspension 
to  the  stream  below  pulverized  quartz  and  pulp  in  the 
form  of  tailings.  The  Suffolk  company 's  appropriation 
was  prior  in  point  of  time.  The  San  Miguel  company, 
a  subsequent  appropriator  of  the  waters  of  the  stream 
lower  down,  utilized  such  waters  for  the  purpose  of  gen- 
erating electricity  and  transmitting  it  for  use  at  the 
mines  and  in  the  town  of  Telluride.  The  waters  were 
carried  through  a  pipe  and  discharged  upon  a  Pelton 
water-wheel.  The  presence  in  suspension  in  the  water 
of  the  particles  of  pulp,  sand,  and  grit  from  the  Suffolk 
mill  had  the  effect  of  wearing  away  the  nozzle  and  iron 
buckets  of  the  San  MiguePs  water-wheel  and  causing 
injury  of  a  similar  character  to  the  pipe-line.  The  San 
Miguel  company  applied  for  an  injunction  to  restrain 
the  pollution  of  the  stream.  There  was  no  pretense 
that  the  Suffolk  company  was  conducting  its  operations 
maliciously  or  recklessly;  but  the  court  found  that  it 
might,  with  little  expense,  impound  the  tailings  and 
return  the  water  to  the  stream  in  such  a  state  as  not  to 
interfere  with  the  San  Miguel's  enterprise,  and  that  it 
was  its  duty  to  do  so.  An  injunction  was  granted.  The 
court  was  very  guarded  in  its  opinion,  and  was  evidently 
oppressed  with  the  fear  that  its  decision  might  be  mis- 
construed and  improperly  applied. 

It  seems  to  us  that  this  is  a  resurrection  of  the 
* '  phantom  of  riparian  rights "  Mn  a  state  where,  by 
a  consistent  line  of  decisions,  it  has  been  effectually 
exorcised. 

Were  the  decision  one  emanating  from  a  court  io 

1  Judge  Beatty  in  Drake  v.  Earhart,  2  Idaho,  716,  23  Pac.  541. 
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Great  Britain,  where  no  right  of  appropriation  is  recog- 
nized, it  would  occasion  neither  comment  nor  surprise. 
It  has  been  held  there  that  one  using  water  for  condens- 
ing purposes  has  a  right  to  insist  that  his  upper  neigh- 
bor shall  not  discharge  it  from  his  works  at  an  increased 
temperature,*  and  that  a  lower  proprietor  engaged  in 
the  manufacture  of  distilled  spirits  was  entitled  to  relief 
in  equity  against  the  upper  proprietor  increasing  the 
hardness  of  the  water  by  discharging  into  the  stream 
water  pumped  from  his  mine.* 

Is  the  decision  of  the  Colorado  court  of  appeals  in 
full  harmony  with  Atchison  v.  Peterson,*  wherein  the 
supreme  court  of  the  United  States  upheld  a  decree 
which  practically  compelled  the  subsequent  appropri- 
ator  to  impound  the  water  as  it  came  from  the  upper 
proprietor,  permit  the  matter  in  suspension  to  settle, 
and  then  ** flush *^  his  reservoir  each  day? 

These  suggestions  are  deferentially  made.  We  ap- 
preciate the  embarrassments  which  the  courts  encounter 
when  dealing  with  these  questions,  and  recognize  that 
much  depends  upon  the  circumstances  surrounding  each 
particular  case.  The  danger  lies  in  an  erroneous  appli- 
cation of  precedents  which  do  not  purport  to  enunciate 
general  rules  to  instances  where  the  facts  are  materially 
different.* 

It  would  not  be  contended  for  a  moment^  where  a  prior 
appropriator  of  a  virgin  stream  was  engaged  in  sup- 
plying the  inhabitants  of  a  village  with  water  for  domes- 
tic and  culinary  purposes,  that  a  subsequent  appropri- 
ator on  the  same  stream,  for  mining  purposes,  would 

*  Tapping  v.  Eckersley,  2  E.  &  J.  264. 

*Bankier  Distilling  Co.  v.  Young,  19  B.  1083;  afiKrmed,  20  B.  H.  Lu  76. 

•20  Wall.  607. 

«Fitzpatrick  i;.  Montgomery,  20  Mont.  181,  50  Pac.  416;  Trayia  Plaeer 
M.  Co.  V.  Mills,  94  Fed.  909;  Otaheite  G.  and  S.  M.  Co.  v.  Dean,  102 
Fed.  929. 
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be  permitted  to  so  pollute  the  entire  stream  as  to  render 
it  unfit  and  unwholesome  for  human  use.^ 

Nor  could  it  be  plausibly  asserted  that  where  the 
miner  is  the  first  appropriator,  the  next  comer,  who  de- 
sired to  make  a  profit  by  supplying  cities  and  towns  with 
drinking-water,  could  compel  the  miner  to  cease  his 
usual  and  customary  method  of  working,  and  deliver 
the  water  to  his  neighbor  below  in  the  same  state  of 
absolute  purity  as  he  received  it.  Such  a  doctrine  would 
be  wholly  incompatible  with  the  ordinary  use  of  water 
for  mining  purposes,  and  in  direct  antagonism  to  the 
liberal  principles  established  and  maintained  by  re- 
peated decisions  of  the  highest  courts  in  the  land. 

2  842.  The  remedy  by  injunction  to  prevent  pollu- 
tion of  water  and  deposit  of  tailings. — The  ordinary 
rule  in  reference  to  the  abatement  of  private  nuisances 
and  the  remedy  by  injunction  to  prevent  their  continu- 
ance are  too  well  known  to  require  elaboration  in  this 
treatise.  It  may  be  noted,  however,  in  dealing  with  the 
subject  of  pollution  of  water  through  mining  operations, 
that  an  injury  arising  from  the  deposit  of  tailings  in 
running  streams  may  be  actionable,  and  at  the  same  time 
may  not,  under  all  circumstances,  justify  a  court  of 
equity  in  granting  an  injunction. 

It  is  not  every  case  of  nuisance  or  continuing  trespass 
which  a  court  of  equity  will  restrain  by  injunction. 
Where  the  injury  is  merely  temporary  and  trifling,  and 
not  permanent  and  serious,  the  writ  will  be  refused ; 
and  in  determining  whether  the  injury  is  serious  or  not, 
regard  must  be  had  to  all  the  consequences  which  may 
flow  from  it,^ 

1  Crane  «.  Winsor,  2  Utah,  248;  Travis  Placer  M.  Go.  v.  Mills,  94 
Fed.  909. 

s  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  6  South.  192;  Goldsmith  v. 
Tuobridge  Wells  Impt.  Co.,  L.  B.  1  Ch.  App.  354;  Parker  v.  FurloDg, 
37  Or.  248,  62  Pac.  490. 
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The  supreme  court  of  Alabama  has  said  that  in  deter- 
mining this  question  the  court  should  weigh  the  injury 
that  may  accrue  to  the  one  or  to  the  other  party,  and 
also  to  the  public,  by  granting  or  refusing  the  injunc- 
tion.* 

The  court  should  consider  the  necessity  or  importance 
of  the  right  claimed,  as  well  as  the  injury  likely  to  be 
caused  to  the  complaining  party.' 

g  843.  The  deposit  of  tailings  and  refuse  on  the  lands 
of  others. — ^While  the  deposit  of  mine  tailings  in  run- 
ning streams  to  a  reasonable  extent  is  permitted,  subject 
to  the  limitations  outlined  in  the  preceding  sections, 
the  doctrine  never  has  been  extended  so  as  to  authorize 
the  miner  to  flood  his  neighbor's  lands,  and  by  deposit- 
ing thereon  mining  debris  and  ' '  slickens ' '  deprive  such 
neighbor  of  any  substantial  right  or  depreciate  the  value 
of  his  property. 

* '  No  person,  natural  or  artificial,  has  a  right,  directly 
*'  or  indirectly,  to  cover  his  neighbor's  land  with  mining 
' '  debris,  sand,  or  gravel,  or  other  material  so  as  to  ren- 
*  *  der  it  valueless. ' '  • 

While  the  miner  is  entitled  to  the  free  use  of  the 
channel  for  the  purpose  of  carrying  away  his  waste  and 
tailings,  he  has  no  right  to  fill  the  channel  with  debris, 
causing  the  stream  to  overflow,  and  thus  deposit  the 
material  on  the  lands  of  the  lower  proprietor.* 

The  miner  is  entitled  to  use  his  claim  in  a  lawful  man- 
ner, but  no  use  can  be  considered  lawful  which  precludes 
others  from  enjoying  their  rights.* 

^  CUf ton  Iron  Co.  v.  Dye,  87  Ala.  470,  6  South.  192. 

« Hayes  v.  Waldron,  44  N.  H.  580,  84  Am.  Dec.  105. 

^Hobbs  V,  Amador  and  Sacramento  Canal  Co.,  66  Cal.  161,  4  Pac.  1147; 
Carson  v.  Hayes,  39  Or.  97,  65  Pac.  814. 

•Nelson  v.  O'Neal,  1  Mont.  284. 

6  Logan  17.  Driscoll,  19  CaL  623,  81  Am.  Dec.  90;  Carson  v.  Hayes,  39 
Or.  97,  65  Pac  814. 
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However  cautiously  or  carefully  the  miner  works  is 
of  no  consequence,  for  if  his  work  in  fact  injures  an- 
other he  is  none  the  less  liable.* 

The  doctrine  of  necessity,  which  has  been  frequently 
invoked  in  justification  of  injuries  of  this  character,  has 
no  application.^  Under  certain  circumstances  a  person 
may  have  a  right  of  way  by  necessity  over  the  land  of 
another;  but  the  doctrine  that  one  person  may  have  a 
right  of  necessity  to  go  upon  the  land  of  another  and 
erect  thereon  buildings,  or  other  structures,  such  as 
flumes  and  ditches  from  which  tailings  are  discharged, 
has  never  been  recognized.^ 

This  doctrine  is  peculiar  to  no  locality.  It  is  one  of 
universal  application.  A  few  illustrations  will  suflSce 
to  demonstrate  this. 

In  the  case  of  Columbus  and  Hocking  Coal  and  Iron 
Company  v.  Tucker,  considered  by  the  supreme  court 
of  the  state  of  Ohio,^  the  following  facts  appeared: — 

Plaintiff  owned  a  tract  of  land  in  the  Hocking  valley, 
through  which  flowed  Monday  creek.  The  channel  of 
this  creek,  until  after  the  acts  of  the  coal  company,  had 
been  of  sufficient  capacity  to  carry  its  waters  except 
during  unusual  freshets.  The  defendant  placed  the 
slack,  dirt,  and  other  refuse  from  its  mine  at  such  place 
upon  its  lands  that  they  were  carried  off  by  various 
natural  streams  emptying  into  Monday  creek,  and  the 
effect  of  their  being  emptied  into  this  latter  creek  was 
the  filling  of  its  channels  through  the  plaintiff's  farm, 
causing  it  to  overflow  its  banks,  inundating  plaintiff's 

^Hill  V.  Smith,  27  Cal.  476;  Levaroni  v.  Miller,  34  Cal.  231,  91  Am. 
Dee.  692;  Fitzpatrick  v.  Montgomery,  20  Mont.  181;  63  Am.  St.  Bep. 
622,  60  Pae.  416. 

'Carson  v.  Hayes,  39  Or.  97,  65  Pac  814,  817;  York  v.  Davidson,  39 
Or.  81,  65  Pac.  819. 

*  Esmond  v.  Chew,  15  Cal.  137.  See,  also,  Ralston  v.  Plowman,  1 
Idaho,  598. 

*  48  Ohio  St.  41;  29  Am.  St.  Bep.  528,  26  N.  E.  630. 
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land,  covering  a  portion  thereof  with  debris,  and  ren- 
dering it  valueless. 

The  defendant  insisted  that  its  mining  operations 
were  conducted  in  a  prudent  and  careful  manner,  and 
in  the  mode  generally  employed  in  operating  similar 
mines  in  the  neighborhood ;  that  its  acts  were  not  char- 
acterized by  any  malice  or  negligence  towards  the  plain- 
tiff; that  the  deposits  made  upon  its  own  land  were 
upon  the  only  available  places  on  which  they  could  be 
deposited  so  as  to  continue  carrying  on  the  business  of 
mining  for  coal.    Said  the  court : — 

*  *  The  claim  of  the  company  that  it  had  the  right  to 
**  make  the  deposits  in  the  places  complained  of,  be- 

*  *  cause  it  was  necessary  to  the  successful  conduct  of  its 
* '  own  business,  seems  wanting  in  substance.  The  effect 
**  is  to  measure  the  rights  of  the  plaintiff  in  his  lands 
**  and  the  waters  of  Monday  creek  by  the  convenience 
*'  or  necessity  of  the  company's  business.    An  owner 

*  *  of  land  in  Ohio  is  not  subject  to  any  such  narrow  and 
*'  arbitrary  rule.'' 

In  considering  a  parallel  case,  the  supreme  court  of 
California  said : — 

*^The  refuse  matter  was  the  product  of  the  defend- 
ant's mining  operations,  and  was  deposited  in  the 
creek  through  agencies  controlled  by  tiie  defendant; 
and  although  it  was  not  responsible  for  the  inunda- 
tion of  the  plaintiff's  land  by  the  water  of  said  creek, 
it  was  responsible  for  the  deposit  of  the  deleterious 
substances  with  which  said  water  was  charged 
through  its  agency  upon  said  land.  This  does  not 
in  any  manner  involve  the  question  of  the  defendant's 
right  to  mine  or  prosecute  any  other  legitimate  busi- 
ness on  its  premises.  It  would  not  be  claimed  that 
the  defendant  could  convey  and  deposit  refuse  matter 
from  its  mine  by  means  of  carts  or  cars,  without  in- 
curring liability  for  any  damages  which  the  plaintiff 
might  suffer  by  reason  thereof.  And  we  know  of  no 
principle  upon  which  it  could  be  held  that  a  person 
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"  may  escape  liability  by  doing  that  indirectly  whicH 
* '  would  render  him  liable  if  done  directly. '  *  ^ 

Where  real  estate  is  actually  invaded  by  superin- 
duced additions  of  water,  earth,  sand,  or  other  material, 
80  as  to  effectually  destroy  or  impair  its  usefulness,  it 
is  a  taking  of  the  property  without  compensation.^ 

The  early  customs  of  the  western  miners  which  were 
recognized  and  confirmed  by  the  courts,  both  state  and 
federal,  never  sanctioned  any  such  taking.  Where  a 
place  of  deposit  for  tailings  was  necessary  for  the  fair 
working  of  a  mine,  the  miner  had  a  right  to  appropriate 
unoccupied  public  land  for  the  purpose,  provided  he 
did  not  interfere  with  existing  rights,  and  those  who 
came  after  him  took  subject  to  his  prior  privilege.' 

But  this  was  the  extent  of  the  rule.  While  the  right 
to  foul  the  waters  of  a  stream  with  mining  debris  to  a 
reasonable  extent  may  be  asserted  under  custom,  as  in 
the  case  of  tin  streaming  in  Cornwall,*  yet  the  law  will 
not  allow  such  a  custom  to  take  away  and  destroy  the 
lands  of  others  by  depositing  over  the  surface  sand  and 
debris.  The  custom  of  **free  tailings'*  cannot  be  in- 
voked to  relieve  one  from  liability  for  injuries  thus 
occurring. 

**  A  mining  custom  which  would  allow  the  total  de- 
*'  struction  of  a  junior  locator's  mining  operations,  in 
**  a  gulch  below  prior  locators,  on  ground  which  was 

^Kobinson  v.  Black  Diamond  Coal  Co.,  57  Cal.  412,  413,  40  Am.  Bep. 
1 18.  See,  also,  Hobbs  v.  Amador  and  Sacramento  Canal  Co.,  66  Cal.  161, 
4  Pac  1147;  Fitzpatrick  v.  Montgomery,  20  Mont.  181,  63  Am.  St.  Bep. 
622,  50  Pac.  416. 

•Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166;  Ashley  v.  Port  Huron,  35 
Mich.  296,  24  Am.  Bep.  552;  Arimond  v.  Green  Bay  Co.,  31  Wis.  316; 
Bowe  V.  Portsmouth,  56  N.  H.  291,  22  Am.  Bep.  464;  Woodward  v. 
Worcester,  121  Mass.  245. 

'Jones  V.  Jackson,  9  Cal.  238;  O'Keife  «.  Cunningham,  Id.  589; 
Blair  v,  Boswell,  37  Or.  168,  61  Pac.  341. 

*  Carlyon  v.  Levering,  1  Hurls.  &  N,  784,  26  L.  J.  Exch.  251. 
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**  vacant,  cannot  be  maintained  under  any  statute  or 
**  common  mining  law  with  which  we  are  acquainted."  ^ 

*' Whenever  a  court  of  equity  is  asked  for  an  injunc- 
tion in  cases  of  such  a  nature,  it  must  have  regard 
not  only  to  the  dry,  strict  rights  of  the  plaintiff  and 

'^  defendant,    but    also    to   the    surrounding    circum- 

"  stances.*** 

A  case  illustrative  of  this  principle  came  before  the 
supreme  court  of  Michigan.  A  man  bought  for  specu- 
lation certain  bottom  lands,  upon  which  large  quantities 
of  sand  were  being  deposited  by  a  stream  which  oper- 
ated a  stamp-mill  higher  up.  He  put  a  valuation  upon 
the  land  from  three  to  five  times  what  it  cost  him,  and 
tried  to  sell  it  to  the  corporation  which  owned  the  mill, 
but  it  declined  to  buy.  Then  he  prayed  for  an  injunc- 
tion to  restrain  the  corporation  from  sanding  his  land 
and  polluting  the  stream.  The  supreme  court,  speak- 
ing through  Judge  Cooley,  held  that  an*  injunction 
would  not  lie,  and  that  the  speculator  was  entitled 
to  such  remedy  as  the  law  would  give  him  and  no 
more.' 

It  has  been  said  by  the  supreme  court  of  Montana 
that  it  would  require  a  very  strong  case  to  justify  the 
granting  of  an  injunction,  when  such  an  act  would  cause 
infinitely  more  damage  than  it  would  prevent* 

An  injunction  will  be  granted  where  its  denial  is 
tantamount  to  the  denial  of  all  protection ;  ^  but  it  may 

'lincoln  v.  Bodgers,  1  Mont.  217,  224.  See,  also,  Ralston  t;.  Plowman, 
1  Idaho,  595;  Fuller  v.  Swan  Biver  etc  Co.,  12  Colo.  12,  14,  19  Pac  836; 
Fitzpatrick  v,  Montgomery,  20  Mont.  181,  63  Am.  St  Bep.  622,  50 
Pac.  416. 

>Wood  i;.  Sutcliffe,  2  Sim.  N.  S.  163,  16  Jur.  75,  8  Eng.  Law  ft  £q. 
217,  221. 

^Edwards  v.  AHonez  M.  Co.,  38  Mich.  46,  31  Am.  Bep.  301. 

^Atchison  v.  Peterson,  1  Mont.  561,  570.  See,  also,  Fitzpatrick  v. 
Montgomery,  20  Mont.  181,  63  Am.  St.  Bep.  622,  50  Pac.  416. 

>  Henshaw  v.  Clark,  14  Cal.  461. 


1537  TAILINGS  Ain>  BBTUSB.  §848 

be  refused  where  the  injury  (xmiplained  of  is  compara- 
tively trifling.* 
In  Colorado  it  is  provided  by  statute  that, — 

^ '  In  no  case  shall  any  person  or  persons  be  allowed  to 
^^  flood  the  property  of  another  person  with  water,  or 
'  ^  wash  down  the  tailings  of  his  or  their  sluice  upon  the 
' '  claim  or  property  of  other  persons,  but  it  shall  be  the 
'^  duty  of  every  miner  to  take  care  of  his  own  tailings, 
'^  or  become  responsible  for  all  damages  that  may  arise 
**  therefrom/'^ 

This  we  apprehend  is  nothing  more  than  declaratory 
of  the  law  as  it  existed  prior  to  this  enactment.  It  does 
not  inhibit  the  use  of  the  channel  of  the  stream  in  a 
reasonable  way  to  carry  oflf  taiUngs. 

As  was  said  by  the  supreme  court  of  the  United 
States, — 

**No  system  of  law  with  which  we  are  acquainted 
*'  tolerates  the  use  of  one's  property  in  this  way  so  as 

*  *  to  destroy  the  property  of  another. ' '  * 

This  we  xmderstand  to  be  fully  supported  by  the  Cal- 
ifornia debris  cases.* 

As  was  said  by  the  supreme  court  of  California  in 
People  V.  Gold  Eun  Ditch  and  Mining  Co.,' — 

'*  Undoubtedly  the  fact  must  be  recognized,  that  in 

*  *  the  mining  regions  of  the  state  the  custom  of  making 
**  use  of  the  waters  of  streams  as  outlets  for  mining 

*  *  debris  has  prevailed  for  many  years ;  and  as  a  custom 

*  *  it  may  be  conceded  to  have  been  founded  in  necessity, 

1  Jerome  v.  Boss,  7  Johns.  Ch.  334.  See,  also,  Slade  t;.  Sulliyan,  17 
CaL  103;  Jacobs  v.  Day,  111  Cal.  571,  44  Pac.  243;  United  States  v. 
North  Bloomfield  G.  M.  Co.,  53  Fed.  625. 

siiills'  Ann.  Stats.,  $2393. 

<  Jennison  Ezr.  v.  Kirk,  98  XT.  S.  453. 

*  Woodruff  V.  North  Bloomfield  G.  M.  Co.,  9  Saw.  441,  18  Fed.  753; 
People  V.  Gold  Bun  D.  and  M.  Co.,  66  Cal.  138,  56  Am.  Bep.  80,  4  Pac. 
1162;  Hardt  v.  Liberty  HUl,  11  Saw.  611,  27  Fed.  711. 

»66  Cal.  138,  56  Am.  Bep.  80,  4  Pac.  1152^  followed  in  Carson  v.  Hajes, 
39  Or.  97,  65  Pac.  814. 

Llndley  on  M.— 97  . 
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for  without  it  hydraulic  mining  could  not  have  been 
economically  operated.  In  that  custom  the  people 
of  the  state  have  silently  acquiesced,  and  upon  the 
strength  of  it  mining  operations,  involving  the  invest- 
ment and  expenditure  of  a  large  capital,  have  grown 
into  a  legitimate  business,  entitled  equally  with  all 
other  business  pursuits  in  the  state  to  the  protection 
of  the  law ;  but  a  legitimate  private  business  founded 
upon  a  local  custom  may  grow  into  a  force  to  threaten 
the  safety  of  the  people,  and  destruction  to  public  and 
private  rights ;  and  when  it  develops  into  that  condi- 
tion the  custom  upon  which  it  is  founded  becomes 
unreasonable,  because  dangerous  to  public  and  pri- 
vate rights,  and  cannot  be  invoked  to  justify  the 
continuance  of  the  business  in  an  unlawful  manner." 

The  rule  is  undoubtedly  correctly  stated  by  the  su- 
preme court  of  Ohio : — 

^'Upon  reason  we  think  the  proposition  sound,  that 
where  no  right  by  prescription  exists  to  carry  on  a 
particular  business  in  a  particular  manner  at  a  par- 
ticular place,  and  the  natural  result  of  the  place 
selected  and  the  manner  adopted  is  to  cause  material 
injury  to  the  property  rights  of  another,  it  is  not  a 
sufficient  defense  to  an  action  for  damages  to  show 
that  the  locality  where  it  is  carried  on  is  one  generally 
in  use  by  persons  in  such  business,  and  the  manner 
in  which  it  is  carried  on  is  commonly  adopted  by 
others  in  such  business.  Even  though  it  appear  that 
the  use  made  of  the  land,  while  not  the  common  ordi- 
nary use  of  land  as  such,  is  not  an  xmnatnraL  nor 
improper  one  in  and  of  itself,  nor  even  an  unusual 
one,  and  the  proposition  will  be  found  sustained  by 
abundant  authority. ' '  ^ 

"The  doctrine  of  the  authorities  is  that  each  mine 
owner  or  appropriator  must  take  care  of  his  own 
mining  debris,  and  he  can  acquire  no  right  by  custom 
or  otherwise  to  use  the  land  of  his  neighbor  as  a 
dumping-ground  without  his  consent,  either  by  car- 
rying and  depositing  the  debris  thereon,  or  by  casting 

^Coluinbns  and  Hocking  C.  and  I.  Co.  v.  Tucker,  43  Ohio  St  41,  29 
Am.  St.  Bep.  628,  26  N.  E.  630. 
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'  *  it  into  the  stream  and  allowing  it  to  be  washed  down 
**  by  the  force  of  the  current"  ^ 

That  others  engaged  in  like  business  have  been  accus- 
tomed to  disregard  the  rights  of  their  neighbors  can 
furnish  no  justification. 

The  general  doctrine  herein  announced  applies  not 
only  to  refuse  deposited  on  another's  land  by  means 
of  water,  but  to  all  other  processes  by  which  foreign 
material  is  conducted  to  the  premises  of  another  and 
there  deposited  to  his  detriment  and  injury.  There  is 
no  difference  in  principle  between  transporting  such 
material  by  rail  and  by  water. 

g  844.  Measure  of  damages  for  unlawfully  deposit- 
ing debris  on  another's  land. — There  seem  to  be  no 
decisions  upon  the  question  of  the. measure  of  damages 
where  mining  debris  is  deposited  on  the  agricultural 
land  of  another.  Where  the  effect  of  such  deposit  is  to 
practically  destroy  its  use  for  industrial  purposes,  and 
the  injury  is  permanent,  the  measure  would  undoubt- 
edly be  the  general  one  adopted  in  actions  for  injuries 
to  real  property;  that  is,  the  difference  between  the 
market  value  of  the  land  before  and  immediately  after 
the  injury  is  complete ;  *  but  when  the  injury  is  only 
partial  and  the  nuisance  is  one  which  may  be  abated 
by  injunction,  or  for  the  continuance  of  which  succes- 
sive actions  may  be  brought,  the  measure  would  be  the 
same  as  in  case  of  flooding;  that  is,  the  loss  sustained 
by  the  continuance  of  the  nuisance  to  the  rental  value 
of  the  property,  and  not  the  difference  between  its 
market  value  as  an  absolute  estate  before  and  after  the 
nuisance.* 

iCarson  v.  Hayes,  39  Or.  97,  65  Pac.  814.  See,  also,  Fitzgerald  v. 
Montgomeiy,  20  Mont.  181,  63  Am.  St.  Bep.  622,  50  Pac.  416. 

*2  Wood  on  Nuisances,  p.  1318,  and  cases  cited  in  note  5. 

•Pinney  v.  Berry,  61  Mo.  359,  367;  Chicago  t;.  Huenerbein,  85  111.  544; 
Carli  V.  Union  Depot  R.  B.  Co.,  32  Minn.  101,  20  N.  W.  89;  City  of 
South  Bend  v.  Paxon,  67  Ind.  228;  Willey  v.  Hunter,  57  Vt.  479;  2  Wood 
on  Nuisances,  p.  1318,  and  cases  cited  in  note  6. 


CHAPTER  V. 


GOVERNMENTAL  SUPEBVISION  OF  HYDBAULIC  MININO 
IN  CALITOENIA—THE  CALIFORNIA  DEBBIS  OOMMIS- 
BION— ITS  JUBISDICTION  AND  POWBBS. 


1848.  Causes  leading  up  to  the 
passage  by  congress  of 
the  act  creating  the  Cali- 
fornia debris  conunis- 
sion, 

i  849.  Hydraulic  mining  not  a 
nuisance  per  «e— Prin- 
ciples established  by  the 
debris  cases. 

1850.  Essential  features  of  the 
congressional  act  creat- 
ing the  California  debris 
commission  and  regulat- 


ing hydraulic  mining  in 
the  state   of   California. 

f  851.  Necessity  for  definition  of 
term  ' '  hydraulic  min- 
"  ing.'' 

§  852.   What  constitutes  ''hydran- 

*'  lie  mining,"  or  *'min- 

'*  ing   by   the   hydraulic 

''  process/'     within     the 

meaning  of  the  act. 

f  853.  Judicial  interpretation  of 
the  act— Its  constitu- 
tionality. 


g  848.    Oanses  leading  ap  to  the  passage  by  congress 
of  the  act  creating  the  California  debris  commission. — 

Mining  in  the  United  States  is  not  a  governmental 
function.  As  a  rule  the  government  does  not  interfere 
with  it,  looking  upon  it  as  a  private  industry,  to  be 
carried  on  by  private  enterprise,  subject  to  the  same 
general  rules  regulating  its  conduct  as  apply  to  other 
industries ;  but  in  California  we  have  a  novel  instance 
of  governmental  intervention  in  the  nature  of  police 
regulation,  an  anomaly  in  the  federal  mining  system 
which  deserves  more  than  a  passing  notice.  While  the 
geographical  scope  of  its  operation  is  limited  to  that 
portion  of  the  watershed  of  the  Sierra  Nevada  moun- 
tains representing  the  drainage  areas  of  the  principal 
navigable  rivers  of  the  state,  the  San  Joaquin  and  the 
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Sacramento,  within  this  area  is  embraced  not  only  the 
field  of  early  placer  mining,  but  by  far  the  greater  por- 
tion of  the  known  auriferous  gravel  deposits  of  that 
marvelous  state*  The  passage  of  the  act  of  congress 
creating  the  California  debris  commission,  and  the 
causes  which  led  up  to  it,  are  matters  of  current  his- 
tory. 

In  the  early  days  of  placer  mining  in  California, 
that  industry  was  the  paramount  one.  Everything  else 
was  subservient  to  its  necessities  and  dependent  upon 
its  successful  operation.  While  agricultural  and  pas- 
toral pursuits  were  carried  on  to  some  extent,  they  were 
mere  auxiUaries  and  the  bases  of  suppUes  for  the  min- 
ing communities.  The  farmers  and  stockraisers  pro- 
duced, and  the  miners  consumed.  Waters  of  the 
running  streams  were  appropriated,  diverted  from  their 
natural  courses,  and  utilized  in  winning  the  precious 
ntietals  from  the  alluvial  soils  6i  the  foothills  and  moun- 
tains. Streams  were  employed  in  carrying  the  results 
ant  waste  and  debris,  the  coarser  material  finding 
lodgment  near  the  scene  of  active  operations  and  the 
finer  carried  in  suspension  to  the  channels  of  the  navi- 
gable rivers,  there  to  be  deposited  along  the  banks  and 
in  the  beds,  or  else  to  be  transmitted  to  the  silent  depths 
of  the  ocean,  there  to  form  the  fine-grained  slates  and 
clays  of  future  geological  ages. 

This  process  of  sedimentation,  at  first  gradual  and 
almost  inappreciable,  grew  with  the  years.  The  primi- 
tive methods  of  washing  the  auriferous  gravels  by  the 
use  of  the  *4ong  tom'*  and  rocker  were  succeeded,  first, 
by  applying  water  to  the  natural  banks  under  moderate 
pressure,  through  the  medium  of  canvas  or  rubber 
hose,  with  a  nozzle  of  moderate  dimensions,  then  by 
the  powerful  engines  of  demolition — ^the  ** little  giants'' 
and  '*  monitors, ' '  through  the  large  converging  nozzles 
of  which  water  was  forced  under  enormous  pressure 
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and  directed  against  the  banks,  bringing  down  in  great 
volnme,  bowlders,  rocks,  gravel,  and  the  finer  disinte- 
grated substances,  such  as  sand,  silt,  and  slickens. 
Natural  erosion,  the  denudation  of  the  forests  laying 
bare  large  surface  areas  to  the  direct  action  of  the  ele- 
ments, and  the  extension  of  farming  operations  into 
the  foothill  regions  also  contributed,  in  some  degree  at 
least,  to  overtaxing  the  carrying  power  of  the  running 
streams.  By  these  combined  processes,  natural  and 
artificial,  the  channels  of  the  rivers  became  clogged. 
The  heavier  material,  washed  from  the  natural  banks 
by  the  hydraulic  miners,  was  lodged  within  reach  of  the 
streams,  overflowing  their  banks  in  seasons  of  extraor- 
dinary floods,  and  lands  below  were  in  places  buried 
beneath  the  debris  brought  down  by  the  mountain  tor- 
rents. The  story  is  graphically  described  in  what  is 
known  as  the  ** debris  cases,'*  particularly  in  Woodruflf 
V.  North  Bloomfield  Gold  Mining  Co.*  and  in  People  v. 
Gold  Bun  Ditch  and  Mining  Co.^ 

Farms  and  orchards  were  destroyed,  and  the  industry 
of  hydraulic  mining  as  thus  conducted  became  more 
than  a  menace.  Under  these  conditions,  land-owners 
in  the  valleys  organized,  and  through  their  efforts  the 
courts  interfered,  injunctions  were  issued  and  made 
permanent,  inhibiting  to  a  great  extent  the  conduct  of 
hydraulic  mining,  and  stopping  what  Colonel  Mendell, 
the  government  engineer,  styled  the  "irruption  of  the 
**  mountains.*' 

Private  individuals  claiming  to  have  suffered  special 
damage  arising  out  of  the  commission  and  continuance 
of  a  public  nuisance,'  the  state  asserting  an  unauthor- 
ized encroachment  upon  and  interference  with  its  water 

^  9  Saw.  441,  18  Fed.  753. 

'  66  Cal.  138,  56  Am.  Bep.  80,  4  Pac.  1152. 

•  Woodruff  V.  North  Bloomfield  G.  M.  Co.,  9  Saw.  441,  18  Fed.  753. 
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highways,^  and  the  government  claiming  that  its  right 
of  navigation  was  being  seriously  obstructed,*  invoked 
the  aid  of  the  courts  to  the  temporary  xmdoing  of 
hydraulic  mining  on  the  extensive  scale  theretofore 
practiced.  The  legal  struggle  was  a  battle  of  giants. 
The  question  became  one  of  great  public  importance. 
It  divided  communities,  was  discussed  in  platforms  of 
political  parties,  and  ultimately  found  its  way  into  the 
halls  of  congress. 

During  the  trial  of  the  cases  the  only  remedy  for  the 
evil  suggested  was  the  construction  of  restraining  dams, 
behind  which  the  heavier  material  might  be  impounded, 
allowing  the  coarser  substances  to  settle  at  the  bottom 
of  artificially  constructed  reservoirs,  the  finer  silt,  being 
comparatively  harmless,  passing  over  the  dam  and  be- 
ing carried  seaward.* 

In  the  hope  that  some  mode  might  be  devised  for 
obviating  the  injuries,  a  clause  was  inserted  by  the 
United  States  circuit  court  in  the  decrees,  giving  leave 
on  any  future  occasion,  when  some  plan  had  been  suc- 
cessfully executed,  to  apply  to  the  court  for  a  modifica- 
tion of  the  injunction ;  but  when  dams  were  constructed 
and  application  was  made  to  vacate  the  injunction  and 
permit  the  resumption  of  mining  behind  them,  contro- 
versies arose  over  their  efficiency  for  the  purpose 
intended.  Engineers  disagreed  as  to  the  restraining 
power  of  the  dams.  They  had  been  built  under  com- 
petent scientific  supervision  at  large  expense;  but  the 
farmers  contended  they  were  perpetual  menaces,  and 
supported  their  contention  with  expert  testimony. 

The  court,  considering  that  if  any  such  dams  were  to 
be  accepted  they  should  only  be  those  whose  ample 
sufficiency   was    established   upon    testimony    of   the 

1  People  17.  Gold  Bon  I>.  and  M.  Co.,  66  CaL  138,  56  Am.  Bep.  80^  4 
Psc  1152. 
•United  States  v.  North  Bloomfield  G.  M.  Co.,  53  Fed.  625. 
•Id. 
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most  unquestionable  and  satisfaotoiy  character,  de- 
clined to  accept  those  concerning  which  there  was  a 
difference  of  opinion  among  engineers.^ 

The  people  of  the  affected  districts  appealed  to  con- 
gress for  redress. 

This  is,  in  brief,  a  narrative  of  the  events  which  led 
up  to  the  passage  of  the  act  creating  the  federal  board 
known  as  the  California  debris  commission. 


§  849.  Hydraulic  mining  not  a  nuisance  per 
Principles  established  by  the  debris  cases. — ^As  was 
said  by  Judge  Boss  in  a  case  instituted  in  the  United 
States  circuit  court,  ninth  circuit,  by  the  government 
against  the  North  Bloomfield  Company,* — 

*'In  neither  of  the  cases  [theretofore  decided  by  the 
**  circuit  court]  is  mining  by  the  hydraulic  process  re- 

*  *  garded  in,  and  of  itself,  as  unlawful.  That  it  is  not 
'^  unlawful,  but  highly  useful  and  commendable  when 
'*  properly  conducted,  and  without  injury  to  the  prop- 
**  erty  or  rights  of  others,  hardly  needs  judicial  decis- 
**  ion.  Nobody  wanted  gold  mining  by  the  hydraulic 
**  process  stopped  so  long  as  it  could  be  prosecuted 
**  without  injury  to  the  navigable  waters  or  to  the  prop- 

*  *  erty  or  rights  of  others.  * ' 

This  is  a  self-evident  proposition. 

**It  seems  to  us,**  said  the  supreme  court  of  Cali- 
fornia, ^*  that  the  business  of  hydraulic  mining  is  not 
'*  within  itself  unlawful  or  necessarily  injurious  to 
^'  others.  The  unlawful  nature  of  the  business  results 
^^  from  the  manner  in  which  it  is  carried  on,  and  the 
**  neglect  of  parties  engaged  therein  to  properly  care 
**  for  the  debris  resulting  therefrom,  whereby  it  is 
**  allowed  to  follow  the  stream  and  eventually  to  cause 

*  *  injury  to  property  situated  below. ' '  • 

iHardt  v.  Liberty  Hill  Cons.  M.  and  W.  Co.,  11  Saw.  611,  27  Fed.  788. 

•United  States  v.  North  Bloomfield  M.  Co.,  81  Fed.  243. 

'County  of  Yuba  v.  Cloke,  79  CaL  239,  31  Pac.  740.  See,  also,  People 
V.  Gold  Run  D.  and  M.  Co.,  66  Cal.  138,  151,  56  Am.  Rep.  80,  4  Pac 
1152;  CiTil  Code  of  Cal.,  f  1424;  North  Bloomfield  G.  M.  Co.  v.  United 
States,  88  Fed.  664,  673. 
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Without  entering  into  a  detailed  analysis  of  the 
debris  cases,  the  various  defenses  interposed,  and  the 
reasoning  employed  by  the  courts  in  arriving  at  the  con- 
clusions reached,  we  will  state  what  we  understand  to  be 
the  principles  laid  down  by  the  courts. 

(1)  Hydraulic  mining,  conducted  as  heretofore  de- 
scribed, where  it  contributes  or  threatens  to  contribute 
in  a  material  degree  to  the  filling  up  of  the  river  chan- 
nels, impairing  navigation,  and  covering  the  land  of 
others  with  detritus  or  debris,  is  a  nuisance; 

(2)  Suit  to  enjoin  such  nuisance  may  be  maintained 
(a)  at  the  instigation  of  a  private  individual  who  has 
suffered  special  damage,  (fe)  by  the  state,  whose  naviga- 
ble waterways  have  been  encroached  upon,  (c)  or  by  the 
government,  whose  right  of  navigation  and  to  regulate 
commerce  has  been  interfered  with ; 

(3)  Such  a  nuisance  has  neither  been  authorized  by 
state  or  national  legislation  nor  legalized  by  implica- 
tion, nor  could  it  be  so  authorized  or  legalized ; 

(4)  No  right  or  title  can  be  acquired  by  prescription 
to  commit  or  continue  a  public  nuisance ; 

(5)  Such  a  nuisance  cannot  be  authorized  by  custom ; 
such  a  custom  would  be  in  conflict  with  the  laws  and 
constitution  of  the  state,  and  would  be  illegal  and  void. 

These  principles  have  been  accepted  as  a  finality  by 
the  hydraulic  miners  of  California.  An  appeal  was 
allowed  to  the  supreme  court  of  the  United  States  in 
the  leading  case,  but  it  was  voluntarily  abandoned. 

§  850.  Essential  features  of  the  congressional  act 
creating  the  California  debris  commission  and  regu- 
lating hydraulic  mining  in  the  state  of  California. — 
The  congressional  act  entitled  **An  act  to  create  the 
**  California  debris  commission  and  regulate  hydraulic 
**  mining  in  the  state  of  California,*'  approved  March 
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1, 1893,  is  printed  in  full  in  the  appendix  to  tiiis  treatise. 
It  is  only  necessary  here  to  note  its  essential  features 
and  the  controversies  which  have  arisen  over  its  consti- 
tutionality and  true  interpretation. 

A  commission  is  created,  consisting  of  three  members 
selected  by  the  president,  with  the  consent  of  the  senate, 
from  oflScers  of  the  corps  of  engineers  of  the  United 
States  army,  which  commission  exercises  its  powers 
under  the  supervision  of  the  chief  of  engineers  and 
under  the  direction  of  the  secretary  of  war.  The  juris- 
diction of  the  commission,  in  so  far  as  it  affects  mining 
carried  on  by  the  hydraulic  process,  extends  to  all  such 
mining  in  the  territory  drained  by  the  San  Joaquin 
and  Sacramento  river  systems.  The  terms  **  hydraulic 
mining*'  and  *' mining  by  the  hydraulic  process,"  as 
used  in  the  act,  are  declared  to  have  the  ''same  meaning 
* '  and  application  given  to  said  terms  in  said  state. '  * 

Hydraulic  mining,  as  so  understood  and  defined, 
directly  or  indirectly  injuring  the  navigability  of  the 
river  systems  named,  carried  on  in  the  territory  over 
which  the  jurisdiction  of  the  commission  extends,  other 
than  as  permitted  under  the  provisions  of  the  act,  is 
prohibited  and  declared  unlawful. 

The  commission  is  required  to  formulate  plans  for 
improving  the  navigability  of  all  rivers  comprising  the 
systems,  deepening  their  channels,  and  protecting  their 
banks,  with  a  view  of  making  the  same  effective  as 
against  the  encroachment  of,  and  damage  from,  debris 
resulting  from  mining  operations,  natural  erosion,  or 
other  causes,  and  permitting  mining  by  the  hydraulic 
process  to  be  carried  on,  provided  that  the  same  may 
be  accomplished  without  injury  to  the  navigability  of 
the  rivers,  or  to  the  lands  adjacent  thereto.  The  com- 
mission is  also  empowered  to  examine,  survey,  and  de- 
termine the  utility  and  practicability  of  storage  sites 
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for  the  storage  of  debris,  with  a  view  to  the  ultimate 
constraction  of  impounding  dams  and  reservoirs,  and 
permitting  hydraulic  mining  to  be  conducted  behind 
them. 

Parties  desiring  to  work  by  the  hydraulic  process  are 
required  to  submit  themselves  to  the  jurisdiction  of  the 
commission  by  filing  a  verified  petition  requesting  the 
issuance  of  a  permit,  accompanied  by  an  instrument 
executed  and  acknowledged,  whereby  such  petitioner 
surrenders  to  the  United  States  the  right  and  privilege 
to  regulate,  as  provided  in  the  act  and  rules  supple- 
menting it,  the  manner  and  method  in  which  the  debris 
resulting  from  the  working  of  the  mine  shall  be  re^ 
strained,  and  what  amount  shall  be  produced  therefrom. 
Upon  the  filing  of  this  petition  the  commission  causes 
a  notice,  briefly  specifying  its  contents,  to  be  published. 
Pending  publication,  an  examination  is  made  by  the 
commission,  or  a  committee  thereof.  A  hearing  is  had, 
and,  if  the  petition  is  granted,  an  order  is  entered 
directing  the  method  and  specifying  in  detail  the  man- 
ner in  which  operations  shall  proceed,  and  what  re- 
straining or  impounding  works  shall  be  built  and  main- 
tained. These  works  are  to  be  constructed  under  the 
direct  supervision  of  the  commission,  but  at  the  expense 
of  the  parties,  and  the  permit  to  commence  mining  is 
not  issued  until  after  inspection  and  approval  of  the 
completed  work.  This  permit  may,  for  cause,  be  re- 
voked, or  its  terms  modified  from  time  to  time. 

This  outline  will  serve  to  indicate  the  general  features 
of  the  law  and  furnish  a  basis  for  illustrating  the  few 
questions  which  have  thus  far  been  the  subject  of  con- 
troversy. 

g  861.  Necessity  for  definition  of  term  ''hydraulic 
'*  mining." — As  a  preliminary  to  the  discussion  of  the 
BTibject  of  definitions,  it  is  of  some  importance  that  at- 
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tention  should  be  directed  to  the  necessity  and  object 
of  definition.  While  the  avowed  purpose  of  the  act  of 
congress  is  to  protect  the  navigability  of  the  San  Joa- 
quin and  Sacramento  rivers,  the  jurisdiction  of  the 
commission  does  not  extend  to,  nor  has  it  any  supervi- 
sory control  over,  any  class  of  mining  other  than  that 
carried  on  by  the  hydraulic  process. 

For  illustrative  purposes,  we  may  divide  mining  as 
conducted  within  the  territory  described  in  the  act  into 
four  classes : — 

(a)  Quartz  or  vein  mining,  where  the  ore  extracted  is 
crushed  in  stamp-mills,  and  the  resultant  tailings,  re- 
duced to  the  form  of  pulp,  find  their  way  into  the  run- 
ning streams ; 

(6)  Drift  mining,  where  the  deep  placers  found  in 
subterranean  channels  of  ancient  rivers  are  reached  by 
tunnels,  shafts,  or  drifts,  and  the  gold-bearing  material 
resting  on  the  bedrock  is  brought  to  the  surface  for 
treatment.  If  the  material  is  cemented,  it  is  crushed 
in  a  stamp-mill,  the  same  as  in  quartz  mining.  If  it  is 
loose  gravel,  it  is  carried  into  sluices  and  washed  by  a 
process  similar  to  sluice  mining  in  surface  placers ; 

(c)  Sluice  mining,  where  the  material  is  placed  by 
manual  labor  into  sluice  boxes  and  the  gold  is  captured 
in  riffles; 

(d)  Hydraulic  mining. 

We  apprehend  that  the  distinctions  between  these 
different  methods  of  mining  have  always  been  clearly 
understood,  and  the  lines  of  demarcation  are  well  de- 
fined. The  scope  of  the  congressional  act  and  the  juris- 
diction of  the  debris  commission  is  beyond  question 
limited  to  mining  by  the  hydraulic  process.  We  may 
concede  that  quartz,  drift,  or  ordinary  sluice  mining 
might  be  conducted  in  so  wanton  and  reckless  a  manner 
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as  to  injure,  or  contribute  to  the  injury  of,  the  navigable 
streams ;  but  this  fact  does  not  bring  mining  by  either  of 
these  methods!  within  the  inhibition  of  the  congressional 
law,  nor  subject  those  engaged  in  it  to  the  jurisdiction 
of  the  debris  commission.  All  kinds  of  mining  other 
than  that  falling  within  the  definition  of  *' mining  by 
**  the  hydraulic  process**  may  be  carried  on  without  a 
permit  from  the  debris  commission,  and  whether  in  a 
given  instance  such  mining  is  or  is  not  carried  on  in 
such  a  way  as  to  amount  to  a  nuisance,  must  be  deter- 
mined by  the  courts  when  tiieir  jurisdiction  is  invoked, 
regardless  of  any  proceedings  or  lack  of  them  before 
the  debris  commission.  The  situation  may  be  thus 
stated  in  another  form:  No  mining  by  the  hydraulic 
process,  however  harmless  in  its  results,  carried  on 
within  the  drainage  area  of  the  Sacramento  and  San 
Joaquin  river  systems,  is  lawful,  unless  conducted 
under  a  permit  from  the  debris  commission.* 

All  other  classes  of  mining  may  be  conducted  with- 
out consulting  such  commission,  subject,  of  course,  to 
the  right  of  the  courts  to  interfere  in  proper  cases, 
where  the  manner  of  conducting  is  manifestly  injurious 
to  the  rights  of  others.  The  necessity  for  determining 
what  constituted  hydraulic  mining,  or  mining  by  the 
hydraulic  process,  at  the  time  the  act  was  passed,  is 
therefore  apparent. 

§862.  What  constitutes  "hydraulic  mining/'  or 
'' mining  by  the  hydraulic  process/'  within  the  mean- 
ing of  the  act. — The  act  itself,  as  heretofore  observed, 
provides,  **that  for  its  purposes  'hydraulic  mining'  and 
*  *  *  mining  by  the  hydraulic  process  *  are  hereby  de- 
**  clared  to  have  the  meaning  and  application  given  to 
**  said  terms  in  said  state."    What  was  the  ** meaning 

^  United  States  v.  North  Bloomfield  0.  M.  Co.,  81  Ped.  243,  afiarmed  on 
appeal  8.  C,  88  Ted.  664. 
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"  and  application  given  ^'  in  California  to  these  terms 
at  the  time  the  act  was  passed? 
The  Civil  Code  of  California  provides  *  as  follows : — 

*  *  Hydraulic  mining  within  the  meaning  of  this  title  is 
^*  mining  by  means  of  the  application  of  water  under 
*'  pressure  through  a  nozzle  against  a  natural  banf 

But  this  became  a  law  after  the  approval  of  the  con- 
gressional act.^ 

This  section  of  the  code,  therefore,  may  be  referred 
to  only  upon  the  theory  that  it  was  but  a  legislative 
declaration  of  a  definition  which  was  commonly  ac- 
cepted at  the  time  the  law  was  passed.  We  have  itali- 
cized the  word  natural  in  quoting  from  the  code,  for  the 
reason  that  a  controversy  has  arisen  over  the  use  of  this 
word  as  an  element  of  definition. 

All  parties  seem  to  agree  that  the  application  of  water 
under  pressure  and  through  a  nozzle  were  always  es- 
sential elements  of  definition  of  the  terms  **  hydraulic 
**  mining*'  and  *' mining  by  the  hydraulic  process"; 
but  it  has  been  contended  that  unless  the  water  is 
directed  against  a  natural  bank,  one  that  is  a  part  of 
the  mass  of  the  mountain  in  a  state  of  nature,  the  appli- 
cation to  it  of  water  under  pressure  through  a  nozzle 
does  not  constitute  hydraulic  mining  as  understood  in 
California.  In  other  words,  such  application  against 
a  bank  of  material  artificially  constructed,  such  as  a 
mine  dump  or  deposit  of  tailings  or  loose  gravel  im- 
pounded or  caved  from  its  natural  position  by  human 
agency,  is  not ' '  hydraulic  mining. ' ' 

The  California  anti-debris  association,  representing 
the  farming  interests,  contend  that  the  term  is,  and 

«  {  1425. 

*  The  congressional  act  was  approved  March  1,  1893.  The  amendment 
to  the  Civil  Code  was  approved  March  24,  1893,  and  took  eftect  sixty  dajrs 
after  its  passage. 
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always  has  been,  snflBciently  comprehensive  to  embrace 
the  application  of  water  under  pressure  through  a  noz- 
zle to  any  kind  of  a  bank  or  body  of  material,  natural 
or  artificial,  where  the  object  sought  was  to  liberate  and 
secure  the  gold. 

The  lexicographers  afford  us  but  little  aid  in  de- 
termining the  local  signification  of  phrases.  The 
definition  given  in  the  Standard  Dictionary  is  as  fol- 
lows : — 

**Htdratjlio  Mining.  A  method  of  mining,  in  which 
**  a  bank  of  gold-bearing  earth  or  gravel  is  washed 
"  away  by  a  powerful  jet  of  water  and  carried  into 
**  sluices,  where  the  gold  separates  from  the  earth  by 
"  its  specific  gravity.  *' 

Dr.  Henry  De  Groot,  a  writer  of  prominence  on  sub- 
jects connected  with  California,  in  his  contribution  to 
the  Encyclopaedia  Britannica  ^  on  the  industrial  history 
of  that  state,  says : — 

**  Hydraulic  mining  consists  in  the  plan  of  breaking 
*'down  and  disintegrating  the  banks  of  auriferous 
'  *  gravel  as  they  stand  in  place,  by  means  of  water  dis- 
^ '  charged  against  the  same  in  large  quantity  and  under 

*  *  great  pressure.  *  * 

Lieut-Col.  G.  H.  Mendell,  of  the  engineer  corps,  in 
liis  report  made  pursuant  to  the  provisions  of  the  river 
and  harbor  act  of  1880,  upon  a  project  to  protect  the 
navigable  rivers  of  California  from  the  effects  of 
hydraulic  mining,*  gives  the  following  definition:— 

*  *  Hydraulic  mining,  as  it  is  understood  in  California, 

*  *  is  that  process  by  which  a  natural  bank  is  excavated 

*  *  by  a  jet  of  water  and  conveyed  by  the  same  water 
* '  through  the  sluices  to  the  dumps.    Water  does  all  the 

*  *  work ;  manual  labor  is  needless  to  a  i)erf  ect  bank. 
'*  When  bowlders  are  found  too  large  to  pass  through 
*'  the  sluice,  they  are  sometimes  blasted  into  smaller 

^VoL  L,  American  Supplement,  p.  690.  'January  26,  1882. 
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^'  pieces.  Where  the  bank  is  cemented  or  contains 
'^  masses  of  pipe  clay,  it  is  shattered  by  charges  of 
**  powder/* 

Hon.  John  S.  Hittell,  the  most  noted  of  writers  on 
the  subject  of  Califomian  history,  thus*  described  the 
process : — 

**  Hydraulic  mining  is  that  mining  where  a  stream  of 
'^  water,  led  down  from  a  considerable  elevation  through 
'*  a  hose,  is  thrown  by  the  pressure  with  great  force 
''  upon  the  dirt  which  is  thus  loosened,  dissolved,  and 
**  washed  down  into  the  sluice.  .  .  .  Hydraulic 
'^  mining  is  not  a  process  of  washing  dirt«  but  of  pre- 

*  *  paring  it  for  washing. '  *  * 

Mr.  Aug.  J.  Bowie,  Jr.,  a  well-known  mining  engi- 
neer, in  his  contribution  to  the  American  Institute  of 
Mining  Engineers,  on  the  subject  of  hydraulic  mining 
in  California,^  says : — 

**  Hydraulic  mining  may  be  defined  as  the  act  of  ex- 

*  *  tracting  gold  from  gold-bearing  detritus,  i.  e.  surface 
**  deposits,  placers,  or  washings,  by  means  of  water 

*  *  under  great  pressure,  through  pipes  against  the  aurif- 
**  erous  material." 

And  in  his  '  *  Practical  Treatise  on  Hydraulic  Mining 
"  in  California,"'  he  defines  it  as,  *'that  method  of 
"  gold  mining  in  which  the  ground  is  excavated  by 

*  *  means  of  water  discharged  against  it  under  pressure 
"  (hydraulicking)." 

Dr.  E.  W.  Raymond,  in  his  "Glossary  of  Mining 
** Terms,"  contributes  the  following: — 

*  *  Hydbaxjucking.  (Pac.)  Washing  down  a  bank  of 
**  earth  or  gravel  by  the  use  of  pipes  conveying  water 

*  *  under  high  pressure. '  * 

'Bancroft's  Handbook  of  Mining,  S.  T.,  1861. 
*1887.  Trans.  Am.  Inst.  M.  £.,  vol.  vi.,  p.  38. 
•New  York,  1895. 
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Prof.  J.  Eoss  Browne,  in  Ids  report  to  the  secretary 
of  the  treasury  upon  the  mineral  resources  of  the  west,* 
tells  us  that  the  process  was  invented  in  1852,  and  de- 
scribes it  as  one  '^in  which  a  stream  of  water  was 

*  *  directed  under  heavy  pressure  against  a  bank  or  hill- 
'^  side  containing  placer  gold,  and  the  earth  was  torn 
"  down  by  the  fluid  and  carried  into  the  sluice  to  be 
"  washed/' 

When  we  search  for  judicial  definitions  we  are  prac- 
tically limited  to  the  debris  cases. 

Judge  Sawyer,  in  Woodruff  v.  North  Bloomfield  G. 
M.  Co.,2  gives  the  following : — 

"Hydraulic  mining,  as  used  in  this  opinion,  is  the 
process  by  which  a  bank  of  gold-bearing  earth  and 
rock  is  excavated  by  a  jet  of  water,  discharged 
through  a  converging  nozzle  of  a  pipe,  under  great 
pressure,  the  earth  and  debris  being  carried  away  by 
the  same  water  through  sluices  and  discharged  on 
lower  levels  into  the  natural  streams  and  water- 
courses below.  Where  the  gravel  or  other  material 
of  the  bank  is  cemented,  or  where  the  bank  is  com- 
posed of  masses  of  pipe-clay,  it  is  shattered  by  blast- 
ing with  powder,  sometimes  from  fifteen  to  twenty 
tons  of  powder  being  used  to  break  up  a  bank. ' ' 

In  the  case  of  United  States  v.  North  Bloomfield 
Gravel  Mining  Co.,^  involving  the  constitutionality  of 
the  congressional  act,  the  government  alleged  that, — 

* '  Hydraulic  mining  as  now,  and  for  more  than  twenty 

*  *  years  last  past,  practiced  and  understood  in  the  state 
**  of  California,  is  a  process  of  gold  mining  by  which 

*  *  hills,  ridges,  banks,  and  other  forms  of  deposits  of 
**  earth  which  contain  gold,  are  mined  and  removed 
**  from  their  position  by  means  of  large  streams  of 

*  *  water,  which,  by  great  pressure,  are  forced  through 
**  pipes  terminating  in  nozzles  known  as  *  monitors'  or 
'  *  *  little  giants ' ;  that  the  water  is  discharged  from  such 

11867.  '9  Saw.  441,  18  Fed.  753.  'SI  Fed.  243. 

Llndley  on  M.— M 
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**  nozzles  with  great  force,  by  a  water  pressure  of  from 
fifty  to  four  hundred  feet  per  second,  against  and 
upon  the  hills,  ridges,  banks,  and  other  deposits, 
'*  which  are  usually  shattered  or  broken  up  by  means 
'*  of  blasts  of  powder,  and  softened  by  running  water 
**  over  and  along  such  shattered  or  broken  banks  of 
*'  earth,  and  undermined  by  streams  of  water  flowing 
'  ^  at  the  foot  of  such  banks,  thus  caving  down  and  wash- 
**  ing  off  portions  thereof  before  water  is  discharged 
^*  from  the  nozzles  against  them.'' 

Judge  Ross  expressed  the  opinion  that  this  allegation 
suflSciently  set  forth  the  meaning  of  the  terms  *'hy- 
**  draulic  mining"  and  ** mining  by  the  hydraulic  pro- 
^'  cess"  as  these  terms  were  used  in  the  congressional 
law. 

There  can  be  no  question  but  that  in  all  of  the  debris 
cases  the  process  under  consideration  involved  to  some 
degree  the  use  of  artificial  methods  to  loosen  the  soil, 
such  as  blasting,  undermining  with  a  stream  of  water, 
and  causing  natural  banks  to  cave,  before  the  water 
under  pressure  was  applied.  It  was  a  part  of  the  pro- 
cess and  a  material  aid  to  rapid  and  efficient  work.  It 
cannot  plausibly  be  maintained  that  when  the  '^  little 
**  giants"  and  ** monitors"  were  directed  against  the 
mass  of  material  thus  torn  from  the  hill  by  blasting  or 
caving,  the  miner  was  not  engaged  in  *  *  hydraulicking, ' ' 
and  yet  his  efforts  were  not  immediately  directed 
against  a  natural  bank. 

The  use  of  the  term  ** natural  bank"  in  the  definitions 
given  must  be  considered  in  connection  with  the  con- 
text We  think  the  fair  deduction  from  all  the  defini- 
tions is  this :  The  essential  feature  which  distinguishes 
hydraulic  mining  from  other  classes  of  mining  is  the 
substitution  of  the  power  of  water,  under  pressure,  ap- 
plied through  a  nozzle,  for  manual  labor,  in  moving  the 
material  into  the  sluices,  whence,  if  not  impounded,  it 
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is  carried  into  the  running  streams.  Whether  this  ap- 
plication is  made  against  a  bank  in  its  natural  state  or 
against  one  artificially  created  is,  in  our  judgment^  im- 
material. 

If  a  miner  turns  his  monitor  against  a  mass  of  im- 
pounded earth,  rocks,  and  tailings,  brought  down  by  the 
streams  from  a  higher  operator,  would  any  one  familiar 
with  *  *  mining  by  the  hydraulic  process  * '  say  that  he  was 
not  * '  hy draulicking ' '  f  If  he  was  not  *  *  hy  draulicking,  * ' 
how  would  his  method  of  operating  be  characterized  in 
the  mining  vernacular  T 

Whether  or  not  a  miner  conducting  mining  operations 
within  the  district  defined  by  the  congressional  act  is 
within  the  purview  of  the  act,  and  subject  to  the  juris- 
diction of  the  commission,  will  depend  not  upon  the  fact 
that  he  is  or  is  not  contributing  to  injuries  to  the  naviga- 
ble streams,  but  the  inquiry  is  simply,  *  *  Is  he  utilizing 
**  water  under  pressure,  through  a  nozzle,  directed 
^'  against  a  bank  or  mass  of  earth  for  the  purpose  of 
'*  extracting  gold  therefrom!^'  Whether  the  bank  or 
mass  was  brought  to  its  present  abiding-place  by  the 
carrying  power  of  water  during  remote  geological  ages 
or  is  the  result  of  the  recent  utilization  of  such  carrying 
power  by  human  agency  operating  on  a  higher  level  is, 
in  our  judgment,  of  no  legal  significance.  It  is  fair  to 
assume  that  the  future  of  the  great  industry  of  hy- 
draulic mining  in  California  rests  in  a  liberal  adminis- 
tration and  interpretation  of  the  existing  law,  or  some 
law  framed  upon  the  same  general  lines.  Insistence 
upon  narrow  rules  of  interpretation,  which  do  violence 
to  the  spirit  of  the  law,  will  impede  rather  than  advance 
the  interests  of  the  industry. 

g  858.  Judicial  interpretation  of  the  act — Its  con- 
stitutionality.—We  are  aware  of  only  one  instance 
where  the  act  in  question  was  directly  assailed  in  judi- 
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cial  proceedings,  and  that  was  in  a  case  involving  pecul- 
iar individual  hardship,  if  we  assume  the  facts  to  have 
existed  as  alleged,  which  for  the  purposes  of  the  case  the 
court  accepted  as  true.  We  refer  to  the  case  of  United 
States  V.  North  Bloomfield  Mining  Company,  decided 
by  Judge  Boss  of  the  ninth  circuit* 

Acting  upon  the  suggestion  embodied  in  the  opinion 
of  the  United  States  circuit  court,  in  Woodruflf  v.  North 
Bloomfield,*  the  North  Bloomfield  company  constructed 
extensive,  complete,  and  costly  impounding  works, 
which  were  so  maintained  as  to  **  successfully,  com- 
'*  pletely,  and  permanently  impound  all  of  the  mining 
^*  debris  resulting  from  its  mining  operations,  except 
^^  such  light  and  inconsiderable  portion  of  the  debris 

*  *  therefrom  as  will  not  settle  in  water  when  affected  by 
'  *  the  least  motion, '  *  and  which  light  and  fiocculent  mat- 
ter was  carried  by  the  currents  to  the  ocean,  neither 
injuring  nor  threatening  to  injure,  either  by  itself  or  in 
connection  with  debris  from  other  mines,  any  of  the 
navigable  or  other  waters.  Shortly  after  work  behind 
the  dam  was  commenced  (1888),  the  United  States  filed 
in  the  circuit  court  its  bill  seeking  to  enjoin  the  com- 
pany from  operating  its  mine.  The  court.  Circuit 
Judge  Gilbert  presiding,  held  that  the  impounding  de- 
vice was  sufficient,  that  the  fiocculent  matter  carried 
over  the  dam  was  innocuous,  'Hhat  the  danger  to  be 

*  *  apprehended  from  the  operation  of  the  North  Bloom- 
**  field  mine,  with  its  impounding  reservoirs  as  con- 
^'  structed  and  used  and  intended  to  be  used,  is  so 
**  remote  and  improbable  that  the  court  is  not  justified 
**  in  enjoining  the  use  of  the  property  and  thereby  in- 
**  terdicting  a  valuable  industry.*'  The  injunction 
prayed  for  was  denied.  Thus  matters  stood  when  con- 
gress passed  the  act  creating  the  California  debris  com- 
mission. 

^  81  Fed.  243.  '  9  Saw.  441,  544,  18  Fed.  753. 


1557  DEBRIS  COMMISSION  ACT — ^JUDICUL  INTERPSETATION.  §  853 

Several  years  after  the  act  was  passed,  the  govern- 
ment commenced  the  action  now  referred  to,*  alleging 
the  same  state  of  facts  as  in  the  former  bill,  with  the 
supplemental  averments  as  to  the  passage  of  the  act  of 
March  1, 1893,  and  the  failure  of  the  North  Bloomfield 
Company  to  submit  itself  to  the  jurisdiction  of  the  Cal- 
ifornia debris  commission  and  secure  a  pei^nit  for  the 
conduct  of  mining  operations  behind  its  dam.  The 
court,  for  the  purpose  of  decision,  assumed  that  the 
company's  operations  were  being  conducted  in  the  same 
manner  as  when  Judge  Gilbert  refused  the  injunction 
in  the  former  action  between  the  same  parties.  The 
case  was  submitted  upon  the  bill  and  answer.  The 
government  was  placed  in  the  position  of  asserting 
that  although  the  operations  of  the  company  at  the 
time  of  the  passage  of  the  act  of  congress  were  con- 
ducted in  a  strictly  lawful  manner,  and  that  nothing 
had  occurred  since  in^e  conduct  of  such  operations 
which  injured,  or  tended  to  injure,  the  navigable 
streams,  yet  the  act  of  congress,  ex  propria  vigore,  made 
such  operations  unlawful,  and  compelled  the  North 
Bloomfield  company  to  submit  itself  to  the  jurisdiction 
of  the  debris  commission,  or  cease  its  operations. 

This  view  was  sustained  by  Judge  Ross,  who  ordered 
an  injunction  to  issue,  announcing  the  following  con- 
clusions as  to  the  scope  and  constitutionality  of  the 
act: — ' 

(1)  Until  the  debris  commission  appointed  under 
the  act  should  find  that  such  mining  can  be  carried  on 
without  causing  the  prohibited  injury,  all  hydraulic 
mining  within  the  territory  drained  by  the  Sacramento 
and  the  San  Joaquin  river  systems  is  unlawful; 

(2)  The  fact  that  prior  to  the  passage  of  the  act  the 
United  States  had  filed  a  bill  to  restrain  the  North 

^81  Fed.  243. 
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BIoomjBeld  company  from  carrying  on  hydraulic  min- 
ingy  and  that  a  decree  had  been  entered  adjudging  that 
impounding  works  erected  by  the  company  were  suffi- 
cient to  remove  all  injurious  matter,  and  that  the  com- 
pany could  not  be  restrained  under  the  then  existing 
law,  constituted  no  defense; 

(3)  That  congress  has  absolute  power,  in  the  in- 
terest of  interstate  and  foreign  commerce,  over  the 
navigable  waters  of  the  United  States,  and  may  declare 
what  may  or  may  not  constitute  obstructions  thereto. 
The  act  is  therefore  constitutional. 

The  case  was  carried  to  the  circuit  court  of  appeals, 
with  the  result  that  Judge  Boss's  decision  was 
affirmed.^ 

We  are  aware  of  only  one  other  case  in  which  the  act 
in  question  has  been  the  subject  of  judicial  interpreta- 
tion. > 

In  County  of  Sutter  v.  Johnson  et  al.,^  which  was  a 
case  in  the  California  superior  court  for  Sutter  county,  it 
was  claimed  by  the  plaintiff  that  the  hydraulic  mining 
operations  of  the  defendants  were  iniOicting  damage  to 
the  plaintiff's  property,  and  an  injunction  was  sought 
One  of  the  defenses  interposed  in  the  answer  and  set  up 
in  bar  to  the  maintenance  of  the  action  was  a  permit  reg- 
ularly issued  by  the  debris  conmiission,  authorizing 
the  defendants  to  carry  on  the  business  complained  of. 
In  support  of  this  defense  it  was  urged  that  such 
permit  was  a  conclusive  adjudication  by  competent 
authority  that  the  defendants'  operations  were  not  a 
nuisance.  The  trial  judge,  E.  A.  Davis,  after  pointing 
out  that  congress  had  only  asserted  its  authority  for 
the  protection  of  the  navigability  of  the  streams, 
says : — 

'North  Bloomfleld  O.  M.  Co.  v.  United  States,  88  Fed.  664. 
•Unreported,  decided  March  20,  1902. 
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**  Prior  to  the  passage  of  said  congressional  act, 
the  superior  courts  had  the  sole  original  jurisdic- 
tion of  actions  of  the  nature  of  this.  Actions 
between  the  miners  and  .the  valley  people  affected 
by  the  results  of  hydraulic  mining,  brought  to 
determine  the  precise  issues  presented  in  this,  had 
become  in  a  sense  historic,  and  the  law  deter- 
minative of  such  issues  was  finally  settled.  It 
was  determined  that  hydraulic  mining,  conducted 
in  such  a  way  as  to  cause  injury  to  the  property  of 
another  from  the  flow  of  mining  debris  was  a  nuisance 
and  should  be  enjoined.  If  the  judgment  of  this  spe- 
cial commission  be  a  bar  to  the  present  action,  as 
claimed,  then  two  important  results  must  follow. 
First,  this  court  has  been  ousted  of  a  portion  of  its 
jurisdiction;  and,  secondly,  the  plaintiff  has  been 
deprived  of  one  of  its  most  important  legal  rights. 
Had  congress  the  power  to  invest  said  commission 
with  any  judicial  functions  that  would  subtract  in  the 
least  from  lie  jurisdiction  and  powers  of  this  court  t 
Has  it  the  power  to  legislate  at  all  concerning  the 
private  property  rights  of  the  citizens  of  this  state, 
or  to  determine  through  its  special  commission,  or 
otherwise,  what  will  or  will  not  constitute  a  public  or 
private  nuisance  within  its  territory!  I  think  it  clear 
that  it  cannot.  *' 

It  was  accordingly  held  that  a  duly  issued  i)ennit 
from  the  debris  commission  leaves  the  hydraulic  miner 
stilT  subject  to  the  ordinary  duty  to  refrain  from  injur- 
ing the  property  of  others,  for  the  prevention  of  which 
injury  the  remedy  of  injunction  may  still  be  invoked. 
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2  867.  Introductory. — We  have  frequently  announced 
that  the  scope  of  this  work  is  limited  generally  to  a 
discussion  of  the  federal  mining  system.  While  some 
space  has  been  devoted  to  cognate  subjects,  such  as  ten- 
ancies in  common,  mining  partnerships,  lateral  and 
subjacent  support,  and  the  pollution  of  streams  in  the 
conduct  of  mining  operations,  it  will  be  observed  that 
these  matters  bear  a  direct  relation  to  some  of  the 
phases  of  the  federal  system,  or  are  subjects  of  peculiar 
interest  in  that  section  of  the  United  States  where  min- 
ing tenures  are  based  on  congressional  laws.  When  we 
approach  the  subject  of  contractual  relations,  it  must 
be  apparent  that  any  attempt  to  deal  with  it  in  detail 
would  not  only  destroy  the  unity  of  the  treatise,  but 
would  render  the  author  liable  to  the  criticism  of  at- 
tempting to  expand  the  work  unreasonably  and  for  no 
laudable  purpose.  The  law  of  contracts  is  a  special 
subject  in  itself,  too  vast,  even  in  its  outlines,  to  warrant 
treatment  in  a  collateral  way.  The  general  principles 
governing  contractual  relations,  where  realty  is  the  sub- 
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ject  dealt  with,  the  mterpretation  of  written  instruments 
and  the  manner  of  their  execution,  apply  with  equal 
force  to  contracts  the  subject-matter  of  which  is 
mines. 

The  attempt  to  discuss  conveyances,  mortgages,  or 
leases  of  mines,  involving  as  it  does  the  laws  and  tenures 
peculiar  to  each  state  of  the  Union,  would  result  in  the 
collection  of  a  vast  multitude  of  incongruous  cases, 
most  of  whidi  involve  the  interpretation  of  individual 
instruments,  and  but  few  of  which  enunciate  any  rule  of 
universal  application. 

English  authors  include  these  subjects  in  their  trea- 
tises ;  but  England  is  not  a  federation  of  states,  and  the 
law  in  one  part  of  it  is  the  law  in  the  other.  There  is  no 
division  of  legislative  authority.  The  contrast  between 
that  country  and  the  United  States  in  this  respect  is  too 
marked  to  require  elaboration. 

Take  the  subject  of  leases.  In  order  to  make  this 
work  useful  in  all  the  states,  and  to  give  the  subject 
any  extended  treatment,  we  should  be  compelled  to 
examine  the  nature  of  the  land  tenures  of  every  state 
in  the  Union,  note  the  difference  in  the  statutory  law, 
and  analyze  by  states  the  overwhelming  mass  of  case 
law  found  in  the  numerous  state  reports.  Subjects  of 
this  character  must  necessarily  be  left  to  the  legal 
encyclopedias,  to  the  digests,  or  to  the  works  of  authors 
dealing  specially  with  the  several  branches  of  the  law 
involved.  The  utmost  that  can  be  expected  of  us  is  to 
briefly  discuss  some  classes  of  contracts  affecting  min- 
ing properties,  whose  distinguishing  features  are  gov- 
erned or  controlled  by  the  peculiar  attributes  of  the 
subject-matter  involved.  Beyond  this  we  are  not  per- 
mitted to  go. 

In  strict  observance  of  these  limitations  we  direct 
attention  to  (a)  certain  contracts  looking  to  the  acquisi- 
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tion  of  mines  or  interests  therein  such  as  ** grub-stake'* 
and  prospecting  contracts,  options,  working  bonds,  and 
executory  contracts  of  sale,  and  (6)  contracts  looking 
to  the  disposal  in  whole  or  in  part  of  the  right  to  carry- 
on  mining  operations  such  as  sales  of  mineral  in  place, 
licenses,  and  leases. 

g  858.  ''Omb-stake"  and  prospecting  contractB. — 
The  early  miner,  in  the  construction  of  his  vocabulary, 
did  not  always  display  a  regard  for  euphony  or  the 
proprieties  of  language.  He  coined  his  terms  inartisti- 
cally,  but  avoided  indirection  and  the  suggestion  of 
latent  ambiguity.  When  he  was  called  upon  to  char- 
acterize the  relationship  existing  between  those  who 
furnished  him  with  money  and  supplies  to  enable  him 
to  seek  and  discover  mines,  agreeing  in  return  that  those 
supplying  him  should  share  in  his  successes,  he  called 
the    transaction    ** grub-staking.'*      Hence    the    term 

*  *  grub-stake ' '  contract.  This  class  of  contracts  is  com- 
mon in  the  mining  regions  of  the  west  They  are  not 
required  to  be  in  writing,  as  they  are  not  within  the 
statute  of  frauds.^    They  have  sometimes  been  called 

*  *  prospecting  partnerships, ' '  *  and  are  said  to  partake 
of  the  character  of  *' qualified  partnerships."*  Yet, 
unless  the  agreement  goes  beyond  the  mere  furnishing 
of  supplies  in  consideration  of  a  participation  in  the 
discoveries,  the  word  partnership  is  improperly  used, 
and  is  misleading.  It  is  simply  a  common  venture, 
wherein  one,  called  the  outfitter,  supplies  the  "grub," 

^Moritz  V.  Lavelle,  77  Cal.  10,  11  Am.  St.  Bep.  229,  18  Pac.  803;  Gore 
ff.  McBrayer,  18  Gal.  682;  Meylette  v.  Brennan,  20  Colo.  242,  38  Pac  75. 
See,  also,  Hirbonr  v.  Beeding,  3  Mont.  13;  Baymond  v.  Johnson,  17 
Wash.  232,  61  Am.  St  Bep.  809,  49  Pac.  492;  Murley  v.  Ennis,  2  Colo. 
300;  Eberle  v.  Carmichael,  8  N.  Mex.  169,  42  Pac.  95;  Beagan  v.  Mc- 
Kibbon,  11  S.  Dak.  270,  76  N.  W.  943. 

'Boacher  v,  Malyerhill,  1  Mont.  306. 

•Berry  v.  Woodbum,  107  Cal.  604,  40  Pac.  802. 
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and  the  other,  called  the  prospector,  performs  the  labor, 
and  all  discoveries  inure  to  the  benefit  of  the  parties  in 
the  proportion  fixed  by  the  agreement^ 

The  prospector  has  the  right  to  insist  on  the  outfitter 
performing  his  part  of  the  agreement  as  a  condition 
precedent  to  participation  in  such  discoveries.  Should 
he  fail  to  do  so,  the  prospector  may  discover  and  locate 
for  his  own  advantage,  free  from  any  obligation  to  the 
outfitter.* 

On  the  other  hand,  where  the  outfitter  fulfills  his  part 
of  the  agreement,  when  the  prospector  finds  and  locates 
a  mine  the  relationship  of  tenancy  in  common  as  to  such 
mine  immediately  arises,'  with  its  attendant  rights  and 
obligations.* 

Should  the  prospector  during  the  life  of  the  contract 
locate  in  his  own  name  to  the  exclusion  of  the  one  sup- 
plying the  capital,  the  title  thus  accruing  to  him  would 
be  held  in  trust  for  his  associate  in  the  joint  venture  to 
the  extent  of  his  interest,**  not  necessarily  on  the  theory 
of  partnership,  but  for  the  reason  that  his  advances 
contributed  to  the  acquisition  of  the  property. 

It  is  essential  to  a  right  in  property  under  a  grub- 
stake contract  that  such  property  be  acquired  by  means 
of  the  grub-stake  furnished  and  pursuant  to  such  con- 
tract.* 

While  there  is  no  element  of  trust  existing  between 
tenants  in  common  of  mining  property  who  are  partners 
only  for  the  purpose  of  exploration,^  in  cases  of  *  *  grub- 
** stake**  or  prospecting  contracts,  where  discoveries  are 
made,  the  prospector  may  take  no  unfair  advantage  of 

*  Berry  v,  Woodbum,  107  Cal.  504,  40  Pac.  802;  Meylette  v.  Brennan, 
20  Colo.  242,  38  Pac.  75. 

«  Murley  v,  Ennis,  2  Colo.  300. 

»  Miller  v.  Butterfield,  79  Cal.  62,  21  Pac.  543. 

*Ante,  S788. 

»  Meylette  v.  Brennan,  20  Colo.  242,  38  Pac.  76. 

•  Prince  V.  Lamb,  128  Cal.  120,  60  Pac.  689. 
^Ante,  §800. 
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his  associate  in  dealing  with  the  property.  If  he  does, 
he  will  be  held  to  account  for  the  profits  derived  from 
his  unfair  practices.  During  the  life  of  the  contract^ 
either  party  may,  of  course,  purchase  mining  claims 
from  his  own  funds  and  at  his  own  risk,  without  en- 
abling the  other  to  participate  in  the  purchase.^ 

The  ''grub-stake*'  contract,  properly  speaking,  ap- 
plies to  the  search  for  and  location  of  mines  on  the 
public  domain. 

There  \b  a  distinction  between  a  "  grub-stake ' '  con- 
tract and  a  contract  where  a  miner  is  employed  on  wages 
to  obtain  a  paying  mine,  with  a  contingent  increase  of 
wages  and  an  interest  in  the  property  if  the  venture 
should  prove  successful.  The  latter  is  nothing  more 
than  a  contract  of  hiring.* 

We  frequently  encounter  cases  where  the  object  of  the 
venture  is  not  only  to  search  for  and  discover  mines, 
but  also  to  work  and  develop  them  and  conduct  a  gen- 
eral mining  business.  This  is  something  more  than  a 
'*  grub-stake''  contract.  Such  an  agreement  constitutes 
a  partnership.' 

We  find  in  the  reports  frequent  mention  of  this  class 
of  partnerships,  formed  in  the  eastern  states  where  ex- 
peditions were  fitted  out  to  prospect  for  gold  in  Cali- 
fornia, the  articles  of  agreement  being  at  times  quite 
comprehensive  and  elaborate.  The  contracts  thus 
formed  had  all  the  attributes  of  a  partnership,  and 
differed  materially  from  the  ordinary  ''grub-stake" 
contract* 

1  Miller  v.  Butterfield,  79  Cal.  62,  21  Pae.  648. 

<  Berry  v.  Woodbum,  107  CaL  504,  40  Pac.  802.  See  Stnart  v.  Adams, 
89  CaL  367,  26  Pae.  970. 

« Abbott  V.  Smith,  8  Colo.  App.  264,  32  Pac.  843;  Harris  v,  HlUegass, 
54  CaL  463;  Jennings  v.  Bickard,  10  Colo.  395,  15  Pac  677;  Lawrence 
V.  Bobinson,  4  Colo.  567. 

*  Scott  17.  Clark,  1  Ohio  St.  382.  See,  also,  Hoyt  v.  Smith,  23  Conn. 
177,  60  Am.  Dec.  632,  27  Conn.  63,  where  the  prospector  was  to  proceed 
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The  line  of  demarcation  between  the  ordinary  *  *  gnib- 
^^  stake"  contract  and  a  partnership  is  sometimes  diffi- 
cult to  determine.  Generally  it  may  be  said  that  if  the 
agreement  extends  beyond  the  discovery  and  location, 
and  contains  a  stipulation  for  exploiting  and  develop- 
ingy  a  mining  partnership  arises  when  actual  work  com- 
mences.^ 

In  the  absence  of  such  agreement,  neither  party  is 
called  upon  to  join  the  other  in  the  work  of  develop- 
ment They  are  at  liberty  to  remain  as  tenants  in  com- 
mon, neither  party  having  the  right  to  bind  the  interest 
of  the  other.* 

i  869.  Options,  working  bonds,  or  executory  con- 
tracts of  sale. — There  is  no  class  of  contracts  connected 
with  the  mining  industry  more  familiar  to  the  profes- 
sion than  that  of  options  to  purchase,  working  bonds,  or 
executory  contracts  of  sale.  Unlike  other  classes  of  real 
estate,  the  value  of  a  mine  cannot  be  determined  by  mere 
superficial  observation.  Expensive  investigations,  in- 
volving measurements,  examination  of  underground 
geological  conditions,  and  sampling  invariably  precede 
the  consummation  of  a  purchase  or  sale  of  mining  prop- 
erty. In  order  to  justify  an  intending  purchaser  in 
making  the  requisite  investigations  and  incurring  the 
attendant  expense,  he  invariably  exacts  some  contract 
from  the  owner  by  which  he  secures  the  first  privilege 
of  purchasing  the  property  in  the  event  the  examina- 

to  California  and  "commence  digging  for  gold,"  the  product  to  be 
equally  divided  among  all  contributing  to  the  venture;  Staples  «. 
Wheeler,  88  Me.  372,  where  certain  parties  agreed  to  proceed  with  all 
possible  dispatch  to  the  gold  diggings  in  California,  there  to  labor  with 
all  diligence  and  fidelity  to  get  gold  in  any  honest  manner  for  the  space 
of  one  year  from  their  arrival  there,  "the  proceeds  of  said  labor, 
"  whether  in  digging  gold,  laboring,  or  speculating,"  to  be  divided 
among  all  the  parties  equally. 

^Ante,  f  797. 

•Ante,  S790. 
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tion  proves  satisfactory.  In  addition  to  this,  a  large 
army  of  '*  promoters, ' '  recruited  from  the  ranks  of  all 
professions,  trades,  and  occupations,  swarm  through  the 
mining  regions,  seeking  exclusive  privileges  and 
**  options''  on  mining  properties  of  all  classes,  for  the 
purpose  of  marketing  them  in  the  moneyed  centers  of 
the  world.  These  conditions  have  given  rise  to  a  class 
of  contracts  infinite  in  variety,  from  a  mere  letter 
signed  by  the  owner,  agreeing  to  accept  a  certain  price 
for  his  mine  if  paid  within  a  certain  time,  to  a  formi- 
dable working  bond,  which  contemplates  entry  into 
7 possession  and  extensive  exploitation  to  prove  the  value 
of  the  mine  before  the  privilege  of  purchase  must  be 
exercised.  The  ultimate  object  of  all  of  them,  however, 
is  to  secure  the  exclusive  privilege  of  purchasing  at  a 
given  price,  within  a  specified  time.  Such  contracts 
must  be  in  writing,  and  in  the  main  are  governed  by  the 
same  rules  of  law  applicable  to  executory  contracts  for 
the  sale  of  ordinary  real  estate.  It  is  not  our  purpose 
to  deal  with  these  general  rules,  nor  with  the  local  laws 
which  prescribe  the  formalities  by  which  instruments 
affecting  real  estate  must  be  executed;  there  are  a 
few  principles,  however,  whose  application  to  this  class 
of  contracts  should  be  particularly  noted,  on  account 
of  the  peculiar  character  of  the  subject-matter. 

It  may  be  accepted  as  a  general  rule  that  time  is  not 
of  the  essence  of  ordinary  contracts  for  the  purchase  of 
real  estate,  unless  expressly  so  declared  by  the  parties. 
An  exception  to  this  rule  is  well  recognized  where  the 
character  of  the  property  renders  it  liable  to  fluctuations 
in  value. 

The  authorities,  both  in  England^  and  America,^ 
recognize  that  where  mines  or  mining  properties  are  the 
subject  of  the  contract,  time  is  of  the  essence,  inde- 

^Pomeroy  on  Contracts,  §§  384,  885,  note  4.  */d.,  S§  383,  384. 

Llndley  on  M.— 89 
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pendent  of  any  express  stipulation  inserted  in  the  instru- 
ment.^ 

The  rule  is  thus  enunciated  by  the  supreme  court  of 
the  United  States : — 

^  *  In  Taylor  v.  Longworth  ^  the  principle  was  recog- 
**  nized  that  time  may  become  of  the  essence  of  a  con- 
tract for  the  sale  of  property,  not  only  by  the  express 
stipulation  of  the  parties,  but  from  the  very  nature 
of  the  property  itself.  This  principle  is  peculiarly 
applicable  where  the  property  is  of  such  character 
that  it  will  likely  undergo  sudden,  frequent,  or  great 
fluctuations  in  value.  In  respect  to  mineral  property, 
it  has  been  said  that  it  requires,  and  of  all  properties 
perhaps  the  most,  the  parties  interested  in  it  to  be 
' '  vigilant  and  active  in  asserting  their  rights.  *  * ' 

As  is  said  by  Fry  in  his  work  on  specific  perform- 
ance,* — 

The  nature  of  all  mining  transactions  is  such  as  to 
render  time  essential,  for  no  science,  foresight,  or  ex- 
amination can  afford  a  sure  guaranty  against  sudden 
loss,  disappointment,  and  reverses,  and  a  person 
claiming  an  interest  in  such  an  undertaking  ought, 
therefore,  to  show  himself  in  good  time  willing  to 
**  partake  of  the  possible  loss  as  well  as  profit.  *'  * 

The  necessity  for  a  strict  adherence  to  the  rule  that  in 
all  contracts  for  the  purchase  of  mines  time  is  of  the 
essence  is  apparent.  Were  the  rule  to  be  relaxed  and 
the  owner  of  the  mine  executing  the  option  or  contract 

(Settle  V.  Winters,  2  Idaho,  199,  10  Pac.  216;  Durant  v,  ComegTs^  2 
Idaho,  936,  28  Pac.  425. 

*  14  Pet.  172,  174. 

*  Waterman  i;.  Banks,  144  U.  S.  394, 12  Sup.  Gt.  Bep.  646,  (citing  Pren- 
dergast  v.  Turton,  1  Young  &  G.  Gh.  110;  Doloret  v.  Bothschild,  1  Sim. 
ft  Sut.  590,  598;  Fry's  Specific  Performance,  SI  714,  715;  Pomeroj  on 
Contracts,  $§384,  385;  Brown  v.  Govillaud,  6  Gal.  566,  572;  Green  v. 
Govillaud,  10  Gal.  317,  324,  70  Am.  Dec.  725.) 

*  I  716. 

'  See,  also,  Waterman  on  Specific  Performance,  §  460. 
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of  sale,  which  is  ordinarily  unilateral  and  not  mutual, 
to  be  compelled  to  resort  to  the  courts  to  terminate  the 
equities  of  the  proposed  vendee,  or  remain  in  a  state 
of  uncertainty,  awaiting  the  lapse  of  an  indefinite  period 
called  ** reasonable  time,**  his  property  would  remain 
practically  unmarketable.  The  holder  of  the  option 
would  be  given  unreasonable  opportunities  to  speculate, 
without  the  fear  of  incurring  any  loss.  The  law  would 
I)lace  him  in  a  position  to  interdict  a  sale  to  any  one  else, 
or  to  exact  an  unearned  consideration  for  a  surrender  of 
phantom  equities. 

On  the  other  hand,  the  rule  that  contracts  which  do 
not  involve  mutuality  cannot  be  specifically  enforced, 
is  modified  in  favor  of  the  holder  of  this  class  of  con- 
tracts. He  is  afforded  this  equitable  remedy,  where 
he  fully  and  fairly  performs,  or  offers  to  perform,  the 
terms  of  his  contract  within  the  time  stipulated. 

"  The  very  purpose  of  an  optional  contract  of  this 
'^  nature  is  to  extinguish  this  mutuality  of  right  and 

*  *  vest  in  one  of  the  parties  the  privilege  of  determining 
'^  whether  the  contract  shall  be  vitalized  and  enforced. 
**  An  option  to  buy  or  sell  land,  more  than  any  other 

*  *  form  of  contract,  contemplates  a  specific  performance 

*  *  of  its  terms ;  and  it  is  the  right  f  o  have  them  specifical- 
* '  ly  enforced  that  imparts  to  them  their  usefulness  and 
''  value.*** 


§  859a.  Contracts  disposing  of  mining  rights.— 
Where  one  holding  the  entire  title  in  himself  to  mineral 
in  the  earth  makes  a  contract  conferring  upon  another 
a  right  to  enter  and  take  mineral  from  the  premises, 
the  exact  scope  and  effect  of  such  contract  is  often  a 
matter  of  much  importance  to  the  respective  parties, 
for  if  it  be  a  mere  license  the  grantor  may  still  have  a 

^  Watts  V.  Kellar,  56  Fed.  1,  quoted  in  note  to  S  169,  Pomeroy  on  Con- 
tractSy  where  will  be  found  a  large  collection  of  authorities  in  support  of 
this  doctrine. 
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concurrent  right  to  mine  which  he  may  in  turn  grant  to 
another,*  or  the  original  grant  may  be  in  such  form  that 
it  is  capable  of  being  revoked  at  any  time  by  the  grantor. 
On  the  other  hand,  it  may  confer  an  exclusive  right 
upon  the  grantee  either  for  a  fixed  or  uncertain  period, 
and  yet  fall  short  of  a  grant  of  an  estate  in  land.*  It 
is  often  difficult  in  a  given  instance  to  find  a  technically 
correct  legal  name  for  the  contract  employed,  for  it 
may  possess  some  of  the  characteristics  of  two  or  more 
well-defined  classes.^  What  is  more  important,  how- 
ever, from  a  practical  standpoint, » is  to  ascertain  from 
the  contract  what  are  the  respective  rights  of  the  con- 
tracting parties. 

Again,  it  often  occurs  that  by  reason  of  the  termina- 
tion by  death  or  otherwise  of  the  estate  or  interest  of 
the  grantor  or  grantee,  it  becomes  necessary  to  measure 
the  scope  and  ascertain  the  effect  of  the  instrument  in 
order  to  fix  the  rights  of  successors  in  interest.  While 
we  cannot,  as  already  indicated,  undertake  an  exhaus- 
tive discussion  of  the  nature  and  effect  of  different 
contracts  carrying  mining  privileges,  we  may  without 
impropriety  point  out  some  of  the  characteristic  fea- 
tures and  legal  effects  of  such  contracts. 

§  859b.  Sales  of  mineral  in  place. — Mineral  in  place 
is  land.  An  estate  in  such  mineral  may  exist  as  an 
entity,  entirely  distinct  from  the  overlying  surface. 
Where  there  are  several  seams  or  veins  of  mineral  lying 
within  and  under  the  same  surface  it  is  quite  possible 
for  each  to  be  the  subject  of  separate  ownership  and 
separate  grant*    These  propositions  not  only  apply  to 

*  Woodside  v.  Ciceroni,  93  Fed.  1. 

"Funk  V.  Haldeman,  53  Pa.  St.  229;  Union  P.  Co.  v.  Bliven  P.  Co., 
72  Pa.  St.  173. 

*  Emery  Co.  v.  Lucas,  112  Mass.  424 ;  Woodside  i;.  Ciceroni,  93  Fed.  1. 
^  Emery  Co.  v.  Lucas,  112  Mass.  424;  Hartwell  v,  Camman,  10  N.  J. 

Eq.  128,  64  Am.  Dec.  448;  ante,  $  812. 
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the  solid  mineral  substances  of  the  earth,  like  coal,  lead, 
and  iron,  but  are  equally  true  in  the  case  of  the  fugitive 
fluid  minerals,  such  as  petroleum  and  natural  gas,  so 
long  as  they  are  undisturbed  and  in  their  original  place.* 
When  they  are  taken  therefrom  and  converted  into  per- 
sonal property,  such  act  constitutes  pro  tcmto  a  perma- 
nent destruction  of  the  substance  of  real  estate.  It  is  a 
use  of  an  estate  which,  unlike  the  use  of  a  house  or  a 
farm,  consumes  the  thing  used.  It  no  longer  exists. 
It  is  obvious,  therefore,  that  when  one  grants  to  another 
the  right  to  thus  exhaust  the  substance  of  a  mineral 
estate,  the  exercise  of  the  right,  so  far  as  it  goes,  works 
upon  the  estate  the  same  result^  irrespective  of  the  form 
of  the  instrument  conferring  such  right.  Where  such 
instrument  is  in  the  form  of  an  absolute  conveyance  of 
the  mineral  estate,  little  need  be  said.  It  becomes  a 
simple  case  of  a  grant  of  real  property  by  deed,  requir- 
ing the  usual  formalities  incident  to  such  grant,  and  the 
instrument  itself  will  be  construed  in  the  same  manner 
as  ordinary  conveyances  of  real  property." 

Where  the  instrument  is  not  in  the  form  of  an  abso- 
lute conveyance,  but  where  the  language  employed  is 
sufficient  to  pass  the  entire  estate  in  the  mineral  to  the 
grantee,  it  often  operates  as  a  sale  of  real  estate,  al- 
though it  purports  upon  its  face  to  have  a  different 
scope  and  purpose.  It  will  be  more  convenient  to  con- 
sider this  class  of  contracts  under  the  head  of  mining 
leases.' 

§  860.  Licenses  and  their  distinguishing  attributes. 
— A  license  is  an  authority  to  go  upon  the  land  of  the 

^  Brown  i;.  Spilman,  155  IT.  S.  665,  670,  15  Sup.  Gt.  Bep.  245;  Koen  v. 
Bartletty  41  W.  Va.  559,  56  Am.  St.  Bep.  884,  23  S.  E.  664;  Stoughton's 
Appeal,  88  Pa.  St.  198;  Blakely  v.  Marshall,  174  Pa.  St.  425,  34  Atl.  564. 

'Hartwell  v.  Camman,  10  N.  J.  £q.  128;  64  Am.  Dec  448;  Edwards 
V.  McClurg,  39  Ohio  St  41. 

«  Pott,  I  861. 
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licensor  to  do  an  act  or  series  of  acts  there,  but  passes 
no  estate  or  interest  in  the  land.^ 

It  is  technically  an  authority  to  do  something  on  the 
land  of  another  without  passing  an  estate  in  the  land.' 

Bainbridge  says  that  the  distinction  between  lease  and 
license  is.  that  the  former  is  a  distinct  conveyance  of  an 
actual  interest  or  estate  in  the  lands,  while  the  latter 
confers  a  mere  incorporeal  right,  to  be  exercised  in  the 
lands  of  others.  It  is  a  profit  a  prendre,  and,  unlike  an 
easement,  may  be  held  apart  from  the  possession  of 
land.* 

"  There  is  a  broad  distinction,"  said  the  supreme 
court  of  California,  **  between  a  lease  of  a  mine,  under 
which  the  lessee  enters  into  possession  and  takes  an 
estate  in  the  property,  and  a  license  to  work  the  same 
mine.  In  the  latter  case  the  licensee  has  no  perma- 
nent estate  in  the  land  itself,  but  only  in  the  proceeds, 
and  in  such  proceeds  not  as  realty,  but  as  personal 
property,  and  his  possession,  like  that  of  an  individ- 
ual under  contract  with  the  owner  of  land  to  cut 
timber  or  harvest  a  crop  of  potatoes  for  a  share  of  the 
proceeds,  is  the  possession  of  the  owner.  * '  * 

It  amounts  to  nothing  more  than  an  excuse  for  an  act 
which  would  otherwise  be  a  trespass.^ 

In  order  to  ascertain  whether  an  instrument  must  be 
construed  as  a  lease  or  a  license,  it  is  only  necessary  to 
determine  whether  the  grantee  has  acquired  by  it  any 

*Ea8t  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248;  Clute  v.  C5arr,  20 
Wis.  531,  91  Am.  Dec.  442;  Mumford  v.  Whitney,  15  Wend.  380,  30  Am. 
Dec.  60;  Biddle  v.  Brown,  20  Ala.  412,  56  Am.  Dec.  202;  Wynn  v.  Gar- 
land, 19  Ark.  23,  68  Am.  Dec.  190;  Bhodes  v.  Otis,  33  Ala.  578,  73  Am. 
Dec.  439. 

'Cook  V.  Steams,  11  Mass.  534;  Fuhr  v.  Dean,  26  Mo.  116,  69  Am.  Dec 
484;  Massot  v.  Moses,  3  8.  C.  168,  16  Am.  Rep.  697. 

•  Bainbridge,  4th  ed.,  p.  510.    See,  also,  MacSwinney  on  Mines,  p.  249. 

*  Wheeler  v.  West,  71  Cal.  126,  11  Pac.  871  (citing  Funk  v.  Haldeman, 
53  Pa.  St  229;  Gillett  v.  Treganza,  6  Wis.  343;  Grubb  v.  Bayard,  2 
WaU.  Jr.  81,  Fed.  Cas.  No.  5849 ;  Caldwell  v.  Fulton,  31  Pa.  St  475,  72 
Am.  Dec  760;  Potter  v.  Mercer,  53  Cal.  667). 

»  Cook  v.  Steams,  11  Mass.  634. 
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estate  in  the  land  in  respect  to  which  he  might  bring 
ejectment.^ 

A  license  is  personal,  and  not  capable  of  being  as- 
signed or  transferred  by  the  person  to  whom  it  is 
granted.* 

A  transfer  by  the  licensee  operates  as  a  forfeiture,^ 
unless  it  be  coupled  with  an  interest  *  which  may  be 
created  by  the  instrument  itself  (when  it  is  something 
more  than  a  license) ,  or  grows  out  of  expenditures  made 
pursuant  to  its  requirements." 

A  mere  grant  of  a  right  to  take  ore,  no  estate  or  inter- 
est in  the  land  being  granted,  is  a  license  only,  and  is 
not  exclusive  of  the  licensor,  unless  the  expressed  inten- 
tion of  the  parties  is  otherwise,  or  the  implication  is  so 
clear  and  strong  as  to  be  unavoidable.® 

A  license  is  revocable,  and  its  continuance  depends 
upon  the  will  of  the  grantor.'' 

Unless  it  is  coupled  with  such  an  interest,  or  the  privi- 
lege is  conferred  in  such  a  manner  as  to  work  an  estoppel 
against  the  grantor,®  it  is  none  the  less  revocable  be- 
cause a  consideration  has  been  paid  for  it.® 

1  Bainbridge,  4th  ed.,  p.  510;  Doe  ex  dem.  Hanlej  t;.  Wood,  2  B.  ft 
A.  182. 

« Harris  v.  Gillingham,  6  N.  H.  11,  23  Am.  Dec.  701;  Hill  v.  Cutting, 
113  Mass.  107;  Jackson  v.  Babcock,  4  Johns.  418. 

•Dark  v.  Johnson,  55  Pa.  St.  164,  93  Am.  Dec.  732. 

♦Watson  V.  King,  4  Campb.  272;  Ganssen  v.  Morton,  10  B.  ft  C.  731; 
Thompson  v.  McEIarney,  82  Pa.  St.  174;  Mumford  v.  Whitney,  15 
Wend.  380,  30  Am.  Dec.  60. 

»  Silsby  V.  Trotter,  29  N.  J.  Eq.  228;  Muskett  v.  Hill,  5  Bing.  N.  C.  694. 

•  SDsby  V.  Trotter,  29  N.  J.  Eq.  228. 

▼Bartlett  v.  Prescott,  41  N.  H.  493;  Desloge  v.  Pearce,  38  Mo.  588. 

«  Muskett  V.  Hill,  5  Bing.  N.  G.  694;  Biddle  v.  Brown,  20  Ala.  412,  56 
Am.  Dec.  202;  Bracken  v,  Bushville,  27  Ind.  346;  Beatty  v.  Gregory,  17 
Xa.  109,  85  Am.  Dee.  546;  Huff  v.  McGauley,  53  Pa.  St.  206,  91  Am.  Dee. 
203;  Gillett  t;.  Treganza,  6  Wis.  343;  Wheeler  v.  West,  71  Cal.  126,  11 
Pac  871;  East  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248;  Funk  v. 
Haldeman,  53  Pa.  St.  229. 

»Wood  V.  Leadbetter,  13  Mees.  ft  W.  838;  Huff  v.  McCauley,  53  Pa. 
St.  206,  91  Am.  Dec.  203;  Dark  v,  Johnson,  55  Pa.  St.  164,  93  Am.  Dec. 
732. 
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It  is  terminated  at  the  death  of  the  party  conferring 
it,*  and  a  conveyance  of  the  land  revokes  it.^ 

A  license  cannot  be  revoked,  however,  so  as  to  make 
an  entry  under  it  or  acts  done  under  it  trespasses ;  *  but 
if  the  licensee  continues  work  after  revocation,  he  be- 
comes a  trespasser.* 

A  license  is  presumed  to  continue  until  revoked.* 

Where  parties  have  entered  upon  the  enjojrment  of 
the  privileges  granted  by  a  license,  upon  its  revocation 
the  licensee  is  entitled  to  be  compensated  for  his  money 
and  labor  expended.^ 

Whether  an  instrument  is  a  license  or  a  lease  will 
depend  not  upon  what  designation  the  parties  give  to 
it,  but  upon  the  manifest  intent  gleaned  from  a  consid- 
eration of  its  entire  contents.'^ 

A  license  may  be  given  by  parol,®  and  when  posses- 
sion is  taken  under  it,  it  is  such  a  part  performance  as 
takes  it  out  of  the  statute  of  frauds.^ 

In  the  practical  mining  world,  mere  licenses  are  not 
looked  upon  at  this  day  as  affording  to  the  operator  that 
degree  of  security  which  the  investment  of  capital  for 
development  purposes  requires.  It  is  safe  to  assume 
that  where  enterprises  of  any  magnitude  are  contem- 
plated, the  parties  will,  for  mutual  protection,  require 
formal  instruments  of  broader  scope  than  those  grant- 
ing  mere  licenses. 

*  Carter  v.  Page,  4  Ired.  424;  De  Haro  v.  United  States,  6  WalL  599. 

'  Hays  V.  Richardson,  1  Gill  &  J.  366;  VoUmer 's  Appeal,  61  Pa.  St  118; 
Cobb  V.  Fisher,  121  Mass.  160. 

*  Fuhr  V.  Dean,  26  Mo.  116,  69  Am.  Dec.  484. 

*Lockwood  V.  Lunsford,  56  Mo.  68;  Lunsford  v.  La  Motte  Lead  Co., 
54  Mo.  426. 

*  Keeler  v.  Green,  21  N.  J.  Eq.  27. 

*  Beatty  v.  Gregory,  17  la.  109,  85  Am.  Dec.  546 ;  Harkness  «.  Burton, 
39  la.  101;  Bush  v.  Sullivan,  3  G.  Greene,  344,  54  Am.  Dec.  506. 

*  Paul  V,  Cragnaz,  25  Nev.  293,  59  Pac.  857. 

"Gesner  v.  Cairns,  2  Allen  (N.  B.),  595;  Desloge  v.  Pearce,  38  Mow 
588 ;  Wheeler  v.  West,  71  Cal.  126,  11  Pac  871. 

*  Anderson  v.  Simpson,  21  la.  399. 


1577  LEASES.  §  861 

g  861.  What  constitntes  a  lease. — ^The  line  of  demar- 
cation between  a  license  coupled  with  an  interest  and  a 
lease,  and  between  a  lease  and  an  absolute  grant  of  the 
minerals  with  possessory  privileges,  is  not  clearly  de- 
fined. There  is  considerable  confusion  in  the  adjudi- 
cated cases,  rendering  it  diflBcult  to  draw  any  accurate 
or  generally  accepted  conclusion. 

If  certain  considerations,  however,  are  borne  in  mind, 
this  confusion  is  found  to  be  more  apparent  than  real. 
Where  the  grantor  is  the  absolute  owner  of  land  contain- 
ing mineral,  and  so  long  as  both  grantor  and  grantee 
remain  alive  and  sui  juris,  questions  which  come  up 
under  instruments  conferring  mining  rights  often  call 
for  adjudication  only  to  the  extent  of  ascertaining  the 
respective  rights  of  the  parties  to  the  contract.  As 
already  pointed  out,  the  practically  important  question 
is  what  are  these  rights,  rather  than  what  is  the  proper 
name  for  the  instrument.  A  given  instrument,  for  in- 
stance, may  very  properly  be  held  a  lease  as  between 
grantor  and  grantee ;  that  is  to  say,  such  conclusion  may 
be  perfectly  correct  so  far  as  it  is  necessary  to  deter- 
mine in  the  matter  before  the  court;  on  the  other  hand, 
the  very  same  instrument  may  come  before  the  court 
upon  a  question  of  taxation  or  inheritance  and  it  will  be 
found  to  be  a  sale  of  real  estate  and  not  a  lease.  We 
must  therefore  always  keep  in  mind  what  is  the  ques- 
tion before  the  court,  and  we  will  find  that  most  of  the 
decisions  are  from  such  standpoint  harmonious. 

In  a  given  tract  of  land  it  is  always  a  matter  of  doubt 
to  what  extent,  if  any,  mineral  may  exist  in  paying  quan- 
tities, until  very  considerable  development  work  has 
been  performed,  which  requires  in  most  instances  large 
expenditure  of  capital.  For  this  and  other  reasons  not 
profitable  to  discuss  here,  a  custom  long  ago  arose  for 
the  owner  of  supposed  mineral  land  to  grant  to  a  mine 
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operator  the  right  to  enter  upon  the  land  and  search 
for  and  extract  mineral,  and  the  form  which  the  con- 
tracting parties  pretty  generally  adopted  to  express  their 
agreement  was  a  * '  lease  *  *  which  purported  to  entitle  the 
•*  lessee'*  to  occupy  such  part  of  the  premises  as  was 
necessary  to  carry  on  his  mining  operations,  and  to 
*'  use"  the  mine  and  extract  the  minerals  therefrom. 
In  return  for  these  privileges  or  rights,  the  so-called 
**  lessor'*  usually  reserved  ''rent'*  in  the  form  of  a 
certain  sum  per  ton  on  all  mineral  to  be  produced.  This 
form  of  contract  seemed  best  adapted  to  the  mutual 
protection  of  the  parties,  in  view  of  the  uncertainty  of 
the  extent  and  value  of  the  mineral,  and  was  without 
doubt  considered  by  them  in  fact  as  in  name  a ' '  lease. ' ' 
Now  a  lease  has  been  defined  to  be, — 

**  A  contract  for  the  possession  and  profits  of  lands 
''  and  tenements  on  the  one  side  and  a  recompense  of 
'*  rent  or  other  income  on  the  other;  or  it  is  a  convey- 
**  ance  to  a  person  for  life  or  years  or  at  will,  in  con- 
*'  sideration  of  a  return  of  rent  or  other  recompense."  * 

By  the  term  "rent"  we  mean: — 

**  A  return  or  compensation  for  the  possession  of 
**  some  corporeal  inheritance, — a  certain  profit,  either 
**  in  money,  provisions,  or  labor,  issuing  out  of  lands 
*  *  and  tenements  in  return  for  their  use. ' '  ^ 

We  have  already  seen  *  that  mineral  in  place  is  land ; 
that  when  it  is  taken  therefrom  and  changed  into  per- 
sonal property,  real  estate  has  to  that  extent  been  de- 
stroyed. It  is  obvious  that  the  normal  relation  of 
landlord  and  tenant  does  not  contemplate  destruction 
of  the  estate  by  the  tenant,  and  that  such  destruction 
cannot  properly  be  called  *'use."    It  is  equally  plain 

^  Jackson  ex  dem.  Webber  v.  Harsen,  7  Cow.  323,  Z26,  17  Am.  Dec  517. 
•Vol.  ii,  Bouvier'fl  Law  Dictionary. 
•  St  812,  859b. 
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that  the  so-called  **renf  in  a  mining  lease  is  something 
more  than  a  return  for  the  possession  and  use  of  real 
property.  While  the  contract  is  in  name  a  lease,  it 
amounts  in  fact  to  a  sale,^  and  if  it  grant  the  right  to 
take  all  the  mineral  it  is  a  sale  of  real  estate — the  les- 
see's interest  is  a  fee  in  the  mineral  and  the  lessor's 
so-called  rent  is  purchase  money  for  real  estate.^ 

Such  rents  or  royalties  are  principal,  and  not  income, 
and  must  be  so  treated  in  the  ascertainment  of  the  re- 
spective interests  of  life-tenants  and  remaindermen.* 

Where,  however,  a  testator  has  shown  an  intention 
that  such  royalties  should  pass  as  income,  such  inten- 
tion will  govern.* 

The  court  of  appeals  of  New  York  has  held  that  a 
certain  lease  which  came  before  it  for  adjudication  did 
not  amount  to  a  sale  of  the  mineral  in  place  as  land. 
That  court  made  a  distinction  between  the  particular 
lease  under  consideration  and  those  involved  in  the 
Pennsylvania  cases,  to  the  effect  that  it  did  not  carry 
**  the  whole  body  of  the  coal,  considered  as  of  cubical 
**  dimensions,  and  capable  of  descriptive  separation 
**  from  the  earth  above  and  around  it, — the  broad 
'*  words  of  the  primary  grant  are  indeed  suflScient, 

*  *  within  the  cases  cited,  to  carry  title  to  the  coal  as  land, 

*  *  but  they  are  cut  down,  narrowed  and  restrained  by 

*  *  the  specific  provisions  which  follow. ' '  *  Without  ex- 
pressing an  opinion  upon  the  value  of  the  distinction 

^Hope's  Appeal  (Pa.),  3  Atl.  23;  Gowan  v,  Christie  5  Moak.  114; 
Snffern  t;.  Butler,  19  N.  J.  Eq.  202;  Hobart  v.  Murray,  54  Mo.  Ap.  249; 
Conaolidated  Coal  Co.  v.  Peers,  150  111.  344,  37  N.  E.  937. 

apiummer  v.  Hillside  Coal  and  Iron  Co.,  104  Fed.  208;  Eingsley  i;. 
Sillside  Coal  and  Iron  Co.,  144  Pa.  St.  613,  23  Atl.  250. 

'Blakley  v,  Marshall,  174  Pa.  St.  425,  34  Atl.  564;  Wilson  v.  Youst,  43 
^W.  Va.  826,  28  S.  E.  781. 

^Eley's  Appeal,  103  Pa.  St.  300;  McClintock  v.  Dana,  106  Pa.  St.  386; 
^Wentz's  Appeal,  106  Pa.  St.  301. 

ft  Genet  v.  Delaware  and  Hudson  Canal  Co.,  136  N.  Y.  593,  23  N.  E. 
X078. 
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there  made,  we  cannot  refrain  from  commending  in 
general  the  righteousness  of  the  judgment  in  the 
case. 

In  Raynolds  v.  Hanna,*  the  Pennsylvania  doctrine 
was  distinctly  repudiated,  but  a  careful  examination  of 
the  case  as  reported  discloses  the  fact  that  the  same 
conclusion  might  well  have  been  reached  consistently 
with  the  general  doctrine  by  the  application  of  the  prin- 
ciples heretofore  stated.* 

The  late  case  of  Couch  v.  Welsh,*  presents  no  diffi- 
culty, unless  the  lease  there  in  question  was  of  much 
larger  scope  than  is  indicated  in  the  opinion  of  the 
court.  It  seems  to  have  been  no  more  than  the  ordinary 
working  bond. 

Although  the  doctrine  that  a  grant  of  all  the  mineral 
in  a  described  tract  of  land,  whether  by  deed  or  so- 
called  lease,  conveys  an  estate  in  the  mineral  as  land, 
does  not  seem  to  have  been  specifically  passed  upon  as 
applicable  to  a  lease  of  mining  property  acquired  or  held 
under  the  United  States  mineral  acts,  we  are  constrained 
to  believe  that  when  such  questions  arise,  the  general 
doctrine  as  herein  set  forth  will  be  recognized  and  ap- 
plied with  all  its  attendant  consequences.  That  doc- 
trine, as  we  have  seen,  is  based  upon  the  principles  that 
mineral  in  place  is  land,  that  a  grant  of  the  right  to 
extract  and  dispose  of  it,  and  thus  destroy  its  character 
as  real  estate,  amounts  to  its  sale  as  land,  and  that 
royalties  (or  so-called  rent),  payable  per  quantum  of 
the  mineral  taken,  are  purchase  money  and  principal, 
rather  than  rent  and  income.    As  these  principles  flow 

1 55  Fed.  783. 

*  Artie,  this  section;  Eley's  Appeal,  103  Pa.  St.  300;  McCUntoek  v. 
Dana,  106  Pa.  St.  386;  Wentz's  Appeal,  Id.  301.  Baynolds  v.  Hanna, 
55  Fed.  783,  was  reversed  in  the  circuit  court  of  appeals,  (59  Fed.  923,) 
upon  other  questions  which  disposed  of  the  whole  ease  without  the  neces- 
sity of  reviewing  the  conclusion  reached  upon  this  point. 

«  (Utah),  66  Pac  600. 
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from  the  nature  of  mineral  land  as  such,  we  can  see  no 
reason  why  they  should  not  be  of  equal  application  to 
leases  of  mineral  land  acquired  from  any  source. 

As  to  the  extent  of  the  power  of  the  proprietor  to 
grant  such  an  estate,  however,  there  would  probably 
be  a  distinction  between  patented  and  unpatented 
claims.  In  the  case  of  a  patented  claim,  his  power 
would  be  complete.  In  the  case  of  a  claim  held  merely 
under  location  in  obedience  to  the  statutes,  as  the  para- 
mount title  is  in  the  government  and  as  the  locator's 
own  interest  is  liable  to  be  lost  by  abandonment  before 
perfection  of  title,  so  the  interest  acquired  under  a  lease 
from  him  would  be  subject  to  a  like  limitation  and 
possibility  of  extinction.  It  would  hardly  possess  the- 
dignity  of  an  estate  in  land,  either  in  leasehold  or  fee, 
but  would  amount  to  an  assignment  of  the  locator's 
possessory  right^ 

As  to  whether  an  instrument  is  or  is  not  a  lease  de- 
pends upon  the  intent  of  the  parties  and  not  upon  the 
mere  form  in  which  it  is  prepared.^ 

The  foregoing  principles  may  be  illustrated  by  the 
following  brief  references  to  cases  from  a  number  of 
different  jurisdictions: — 

It  has.  been  held  in  California  that  a  contract  giving 
the  right  to  work  a  mine  for  a  certain  time,  the  gross 
product  to  be  equally  divided  between  the  parties,  is  not 
a  lease ;  that  such  a  contract  does  not  create  the  relation 
of  landlord  and  tenant,  but  fixes  a  rule  of  compensation 
for  services  rendered,  and  is  in  all  its  essential  features 
a  contract  for  labor  to  be  performed  and  to  be  paid  for 
by  a  share  of  the  profits.^ 

1  See  Black  v.  Elkhorn  Min.  Co.,  163  U.  S.  445,  16  Sup.  Ct.  Bep.  1101. 

*  Watson  ▼.  O'Hern,  6  Watts,  362;  Offerman  v,  Starr,  2  Pa.  St.  394, 
44  Am.  Dec  211;  Moore  v.  Miller,  8  Pa.  St.  272;  Muskett  v.  Hill,  6 
Bing.  N.  0.  694;  Paul  v.  Cragnaz,  25  Nev.  293,  59  Pac.  857. 

•Hudepobl  v.  Liberty  Hill  Cons.  M.  and  W.  Co.,  80  Cal.  553,  558,  22 
Pac  339;  Stuart  v.  Adams,  89  Cal.  367,  26  Pac  970. 
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As  in  the  case  of  ** cropping  contracts*'  in  the  agri- 
cultural regions,  the  parties  become  tenants  in  common 
of  the  products.* 

In  Gowan  v.  Christie  ^  it  was  said  that  a  mining  lease 
is  practically  a  sale  of  a  portion  of  the  land,^  notwith- 
standing the  instrument  designates  the  parties  as  lessor 
and  lessee.^ 

A  written  agreement  by  the  owner  of  coal  land,  giving 
another  the  exclusive  right  to  mine  coal  on  such  land 
for  a  term  of  years,  is  not  a  mere  license,  but  an  assign- 
able lease.** 

An  agreement  in  writing  purported,  in  consideration 
of  stipulated  royalties,  to  lease  land  for  mining  pur- 
poses only,  and,  subject  to  the  limitation  that  the 
grantee  *s  rights  should  not  be  interfered  with,  reserved 
the  right  of  occupation  for  the  purpose  of  cultivation 
to  the  grantor.  It  provided  that  it  should  remain  in 
force  until  the  mineral  should  be  exhausted,  but  other- 
wise had  no  fixed  term.  Heldy  that  the  agreement  was 
not  a  lease,  since  it  had  no  determinate  period,  but  that 
it  passed  title  to  all  minerals  within  the  land  subject  to 
the  claim  of  the  owner  for  royalties.* 

g  862.    DoctrineB  pecnliar  to  oil  and  gas  leases. — ^The 

peculiar  nature  of  oil  and  gas  deposits  has  led  to  the 
adoption  of  characteristic  provisions  in  leases  and  other 

^  Hndepohl  v.  Liberty  Hill  Cons.  M.  and  W.  Co.,  80  CaL  553,  22  Pac 
339,  and  cases  cited;  Bernal  v.  Hovious,  17  Cal.  542,  79  Am.  Dec  147; 
Putnam  v.  Wise,  1  Hill,  234,  37  Am.  Dec.  309.  See  note,  37  Am.  Dee. 
317,  323. 

*  5  Moak,  114. 

'  See,  also,  Harlan  v.  Lehigh  Coal  Co.,  35  Pa.  St.  287. 

'Delaware  etc.  B.  B.  Co.  v.  Sanderson,  109  Pa.  St.  583,  58  Am.  Bep. 
743,  1  Atl.  394;  Pairchild  v.  Fairchild  (Pa.),  12  AtL  74;  TiUey  #. 
Moyers,  43  Pa.  St.  404. 

•  Consolidated  Coal  Co.  v.  Peers,  150  111.  344,  37  N.  B.  937. 

*Hobart  v.  Murray,  54  Mo.  App.  249.  But  see  Buchanan  v.  Colc^  57 
Mo.  App.  11. 
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contracts,  looking  to  their  discovery  and  production, 
and  also  to  exceptional  constniction  of  the  terms  of  such 
instruments.  These  contracts  differ  too  widely  from 
one  another  to  permit  any  attempt  here  to  examine  ex- 
haustively the  multitude  of  cases  which  have  arisen. 
We  can  only  review  briefly  some  of  the  more  prominent 
features  which  are  commonly  met  in  such  instru- 
ments. 

An  oil  or  gas  lease  usually  purports  to  grant  to  the 
lessee  the  right  to  go  upon  the  land  and  drill  for  and 
extract  such  oil  or  gas  for  a  definite  term  and  as  long 
as  gas  or  oil  is  produced  in  paying  quantities ;  the  les- 
see is  usually  required  to  complete  one  or  more  wells 
within  a  certain  time  or  incur  a  forfeiture  of  his  lease, 
tinless  he  pays  at  a  certain  rate  per  month,  until  the  com- 
pletion of  such  well  or  wells;  the  lessor's  compensation 
is  usually  in  the  form  of  a  fractional  part  of  the  amount 
produced. 

As  the  grantor's  sole  inducement  to  make  such  a  lease 
is  the  profit  which  he  expects  to  reap  from  the  discovery 
and  production  of  gas  or  oil,  it  is  well  settled  that  the 
title  of  the  lessee  is  inchoate  and  dependent  upon  the 
discovery  of  the  mineral  in  paying  quantities.  Upon 
such  discovery  he  acquires  a  vested  estate  in  the  mineral 
itself. 

"The  title  is  inchoate  and  for  the  purposes  of  ex- 
'  *  ploration  only,  until  oil  is  f oxmd.    If  it  is  not  found, 

*  *  no  estate  vests  in  the  lessee,  and  his  title,  whatever  it 
'^  is,  ends  when  the  unsuccessful  search  is  abandoned. 
**  If  oil  is  found,  then  the  right  to  produce  becomes  a 

*  *  vested  right,  and  the  lessee  will  be  protected  in  exer- 
**  cising  it  in  accordance  with  the  terms  and  conditions 

*  *  of  his  contract. ' '  ^ 

» Crawford  v.  Ritchej,  43  W.  Va.  252,  27  S.  E.  220.  See,  also,  Ven- 
ture Oil  Co.  v.  Fretts,  152  Pa,  St.  451,  25  Atl.  732;  Steelsmith  v.  Gart- 
lan,  45  W.  Va.  27,  29  S.  E.  978;  Lawson  v.  Kirchner,  50  W.  Va.  331,  40 
8.  E.  344;  Huggins  v.  Daley,  99  Fed.  606;  Detlor  v.  Holland,  57  Ohio 
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From  the  fluid  nature  of  oil  and  gas  deposits,  the 
opening  of  a  well  in  a  given  place  is  apt  to  draw  these 
deposits  from  neighboring  lands,  and  unless  a  sufficient 
number  of  wells  are  promptly  drilled,  the  result  to  the 
land-owner  is  permanent  loss  of  these  valuable  miner- 
als. These  facts  have  led  the  courts  to  construe  oil  and 
gas  leases  most  favorably  to  the  grantor.*  It  may  be 
stated  as  a  general  rule  that  in  these  leases  there  is  an 
implied  covenant  on  the  part  of  the  lessee  for  diligent 
search  and  operation,  and  that  where  a  forfeiture  has 
accrued  by  the  terms  of  the  instrument  or  by  failure  to 
proceed  with  reasonable  diligence,  the  lease  is  termina- 
•  ble  at  the  option  of  the  lessor.* 

In  cases  of  inactivity  on  the  part  of  the  lessee,  unless 
he  is  in  actual  possession  of  the  premises  no  re-entry 
by  the  lessor  is  necessary  to  terminate  the  lease.  The 
execution  by  the  lessor  of  a  new  lease  to  another,  or  any 
equivalent  act,  is  sufficient.* 

St.  492,  49  N.  E.  690;  Ahrns  v.  Chartier  Valley  Gas  Co.,  188  Pa.  St. 
249,  41  Atl.  739;  Northwestern  Ohio  Nat  Gas  Co.  v.  Tiffin,  59  Ohio  St. 
420,  54  N.  E.  77.  See,  as  to  difference  between  oU  and  coal  leaaes  in 
this  particular,  Plummer  t;.  HiUside  Coal  and  Iron  Co.,  160  Pa.  St.  483, 
28  AtL  853. 

>  Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  E.  271 ;  Western  Pennsyl- 
vania Gas  Co.  V.  George,  161  Pa.  St.  47,  28  Atl.  1004;  WettengiU  v. 
Gormley,  160  Pa.  St.  559,  40  Am.  St.  Eep.  733,  28  Atl.  934. 

■Huggins  V,  Daley,  99  Fed.  606;  Guffy  v.  Hukill,  34  W.  Va.  49,  26  Am. 
St.  Bep.  901,  11  S.  E.  754;  Steelsmith  v,  Gartlan,  45  W.  Va.  27,  29  a  £. 
978;  Elk  Fork  Oil  and  Gas  Co.  v.  Jennings,  84  Fed.  839;  Foster  v.  Elk 
Fork  Oil  and  Gas  Co.,  90  Fed.  178,  32  C.  C.  A.  560;  Shepard  v.  IfeCal- 
mont,  38  Uun,  37;  Ray  «.  Western  Pennsylvania  Nat  Gas.  Co.,  13S  Pa. 
St.  576,  21  Am.  St.  Bep.  922,  20  Atl.  1065;  Aye  v.  Philadelphia  Com- 
pany, 193  Pa.  St.  451,  74  Am.  St.  Bep.  696,  44  Atl  555;  CasseO  v. 
Crothers,  193  Pa.  St.  359,  44  Atl.  446;  Detlor  v.  Holland,  57  Ohio  St. 
492,  49  N.  E.  690. 

•Steelsmith  v.  Gartlan,  45  W.  Va.  27,  29  S.  E.  978;  Guffy  v.  Hukill, 
34  W.  Va.  49,  26  Am.  St.  Bep.  901,  11  8.  B.  754;  Allegany  OU  Co.  v. 
Bradford  Oil  Co.,  21  Hun,  26,  affirmed,  86  N.  Y.  638;  Bay  v.  Western 
Pennsylvania  Nat.  Gaa  Co.,  138  Pa.  St.  576,  21  Am.  St.  Bep.  922,  20 
Ati.  1065. 
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The  lessor's  right  to  terminate  the  lease  being  option- 
al, however,  if  he  choose  not  to  claim  the  forfeiture,  he 
is  entitled  to  rent  until  the  expiration  or  surrender  of 
the  lease.  The  lessee  cannot  set  up  the  forfeiture  result- 
ing from  his  own  default  as  a  defense  to  an  action  for 
the  rent.  Such  provisions  are  for  the  benefit  of  the 
lessor.^ 

The  lessee  must  exercise  good  faith  in  drilling  enough 
wells  to  prevent  loss  by  drainage  to  neighboring  wells, 
and  in  the  absence  of  such  fair  conduct  he  will  be  held 
to  strict  account  for  the  loss.*  But,  on  the  other  hand, 
if  he  exercise  good  faith  and  honest  business  judgment 
in  the  number  of  wells  drilled,  equity  will  not  interfere 
with  his  management  of  the  business.' 

It  is  not  to  be  understood  that  the  rule  of  construction 
favorable  to  the  lessor  in  oil  and  gas  leases  will  be 
extended  so  far  as  to  work  undesetrved  hardship.  Where 
the  lease  contains  no  actual  covenant  to  drill  wells  or 
pay  rent,  and  where,  from  the  language  used,  none  can 
be  implied,  it  amounts  to  a  mere  optional  right  in  the 
lessee ;  he  cannot  be  held  for  rent  in  such  a  case,  even 
though  he  has  failed  to  expressly  surrender  the  lease  as 
contemplated  by  the  contract* 

Moreover,  where  the  forfeiture  provided  for  has  been 

1  Bay  V.  Western  PeniiBylTaxiia  Nat.  Oas  Co.,  138  Pa.  St.  576,  21  Am. 
St.  Bep.  922,  20  Atl.  1065;  Oaley  v.  Kellennan,  123  Pa.  St.  491,  16  AtL 
474;  Wheeling  v.  Phillips,  10  Pa.  Super.  Ct.  Rep.  634;  Evans  v.  Gon- 
snmer's  Gas  and  Trust  Co.  (Ind.),  29  N.  E.  398;  Boberts  v  Bettman, 
45  W.  Va.  143,  30  8.  E.  95,  and  cases  there  cited;  Woodland  Oil  Go.  v. 
Crawford,  55  Ohio  St.  161,  44  N.  E.  1093. 

*Kleppner  v.  Lemon,  197  Pa.  St.  430,  47  Atl.  353;  Harris  v,  Ohio  Oil 
Co.,  57  Ohio  St.  629,  50  N.  E.  1129. 

*Colgan  V.  Forest  Oil  Co.,  194  Pa.  St.  234,  75  Am.  St.  Bep.  695,  45 
AtL  119. 

'•Snodgrass  v.  South  Penn.  Oil  Co.,  47  W.  Va.  509,  35  S.  E.  820; 

Glasgow  V.  Chartiers  Qas  Co.,  152  Pa.  St.  48,  25  Atl.  232;  Imperial  Be- 

fining  Go's.  Appeal,  149  Pa.  St.  142,  24  Atl.  161;  Brooks  v,  Kunkle,  24 

Ind.  App.  624,  57  N.  E.  260;  McKee  v.  Colwell,  7  Pa.  Super.  Ct.  Bep.  607. 
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strictly  limited  to  certain  species  of  default,  for  such 
alone  can  the  lease  be  terminated.^  Again,  the  lessor 
may  waive  the  right  to  strict  performance  by  such  con- 
duct as  would  make  forfeiture  inequitable,^  and  relief 
will  in  a  proper  case  be  given  in  equity  from  the  strict 
consequences  of  an  inadvertent  breach  by  lessee.^ 

The  question  whether  or  not,  within  the  meaning  of 
these  leases,  oil  or  gas  has  been  found  in  paying  quan- 
tities will  be  governed  by  the  cost  of  production,  market 
prices,  and  the  usual  elements  which  make  for  profit  or 
loss.*  But  such  profit  need  not  be  a  clear  profit  over  and 
above  the  operating  expenses  and  the  cost  of  wells. 
After  the  wells  are  completed  it  is  enough  if  the  product 
will  pay  a  profit  over  the  expenses.*^ 

» South  Penn.  Oil  Co.  v.  Stone  (Tenn.),  57  S.  W.  874;  Ammons  v. 
South  Penn.  Oil  Co.,  47  W.  Va.  610,  35  S.  E.  1004;  Marshall  «.  Fowrt 
Oil  Co.,  193  Pa.  St.  83,  47  Atl.  927. 

'Duffield  V.  Michaels,  102  Fed.  82a;  Lynch  v.  Versailles  Fuel  Qas  Co., 
165  Pa.  St.  518,  30  Atl.  984. 

*  South  Penn.  OU  Co.  v.  Edgell,  48  W.  Va.  348,  86  Am.  St.  Bep.  43,  37 
S.  E.  596. 

«IamB  V.  Carnegie  Nat.  Gas  Co.,  194  Pa.  St.  72,  45  Atl.  54. 

•Young  t;.  Forest  Oil  Co.,  194  Pa.  St  243,  75  Am.  St.  Bep.  695,  45 
Atl.  119. 
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g  866.  Introductory. — ^Iii  the  miniiig  regions  of  the 
west  the  action  of  trespass  is  largely  utilized,  not  only 
for  the  purpose  of  recovering  damages  for  the  unlawful 
extraction  of  ore,  but  also  to  try  the  title  itself,  for,  as  a 
rule,  the  title  to  the  property  or  some  portion  of  it  is  in- 
volved in  the  litigation.  The  frequency  with  which  this 
class  of  actions  is  encountered  in  the  reports  of  the 
mining  states  is  due  to  that  feature  of  the  federal  law 
which  permits  the  owner  of  a  mine  or  mining  cMm 
holding  within  his  surface  boundaries  the  apex  of  a 
vein,  to  pursue  such  vein  under  certain  conditions,  into 
and  underneath  the  land  adjoining.  So  while  the  action 
is  in  form  trespass  gteare  clausum  f regit,  the  issues 
naturally  arising  are  those  of  ownership  of  the  segment 
of  the  vein  in  dispute,  and  title  is  necessarily  brought 
into  question.  The  '  *  law  of  the  apex  *  ^  is  responsible  for 
nine  tenths  of  the  expensive  litigation  arising  in  the 
conduct  of  quartz  or  vein  mining,  and  out  of  it  have 
grown  several  interesting  and  novel  questions.  The 
rules  governing  the  action  in  the  case  of  underground 
invasion  are  the  same,  generally  speaking,  as  where 
a  surface  trespass  is  committed.  There  are,  however, 
certain  elements  in  cases  of  underground  trespasses 
deserving  of  special  consideration. 
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As  to  the  possession  requisite  to  support  the  action 
of  trespass  it  has  been  held  that  in  a  location  so  made 
as  to  carry  extralateral  right,  possession  of  the  surface 
is  possession  of  all  veins  and  lodes  throughout  their 
depths,  the  tops  or  apices  of  which  are  inside  the  sur- 
face-lines,^ and  that  such  possession  is  actual  and  not 
constructive.^  The  question  of  who  has  possession  is 
of  much  importance  in  certain  jurisdictions  where  the 
proceedings  involve  trial  of  title,  as  possession  is  that 
which  determines  whether  the  remedy  shall  be  an  action 
at  law  or  a  suit  in  equity.  This  question  is  fully  dis- 
cussed elsewhere.'  In  this  chapter  it  is  our  purpose 
to  briefly  consider,  (a)  upon  whom  devolves  the  burden 
of  proof  in  this  class  of  actions,  (b)  the  application  of 
the  statute  of  limitations  to  underground  trespasses, 
and  (c)  the  measure  of  damages. 

§  866.  Borden  of  proof  in  cases  of  underground  tres- 
passes.— ^Where  mines  are  held  under  tenures  which 
confine  their  owners  to  vertical  planes  drawn  through 
their  surface  boundaries,  as  in  the  case  of  coal  and 
placers  in  the  states  subject  to  the  federal  mining  laws, 
and  in  all  classes  of  mines  in  the  older  states  of  the 
Union,  the  burden  of  proof  in  actions  of  trespass  rests 
with  the  plaintiff  to  establish  his  right  by  a  preponder- 
ance of  evidence,  and  this  burden  remains  with  him 
throughout  the  trial.  But  this  rule,  when  applied  to 
controversies  arising  out  of  the  exercise  of  the  extralat- 
eral right  granted  by  the  federal  laws,  has  been  chal- 
lenged, and  there  is  some  conflict  of  authority  upon  the 
subject. 

^  Eilen  V.  BoatmaD,  8  Utah,  159,  2  Pac.  66;  Pardee  v.  Murray,  4  Mont. 
234,  2  Pac  16. 

*  Montana  M.  Co.  v.  St.  Louis  M.  and  M.  Co.,  102  Fed.  430,  diatinguiah- 
ing  Hugunin  v.  McCunniff,  2  Colo.  367* 

•  Ante,  S  754. 
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To  explain  the  views  of  the  courts  and  the  shades  of 
difference  in  their  ralings,  we  will  use  a  simple  illustra- 
tion. A  and  B  are  coterminous  lode-mining  proprietors, 
holding  title  by  patents  from  the  government  B,  hold- 
ing the  apex  of  a  vein  within  his  boundaries,  in  pursuing 
it  on  its  downward  course  crosses  the  vertical  planes 
drawn  through  A's  surface  boundaries,  and  extracts 
ore  from  underneath  A 's  surface.  A  brings  either  eject- 
ment or  trespass  against  B.  B  justifies  his  presence 
underneath  A's  surface  by  asserting  ownership  of  the 
apex  of  the  vein  and  the  right  to  pursue  it  throughout 
its  entire  depth,  although  it  may  enter  the  land  adjoin- 
ing. In  other  words,  B  claims  that  the  estate  in  the 
vein  has  been  severed  from  the  estate  in  the  surface, 
and  the  estate  overlying  the  dip  of  the  vein  is  to  that 
extent  lessened.^  The  estate  in  the  vein,  assuming  that 
the  form  of  B  's  surface  and  the  position  of  his  apex  is 
such  as  to  warrant  the  legal  conclusion  that  the  vein  has 
been  granted  throughout  its  entire  depth,  is  of  the  same 
dignity  as  that  of  the  surface.* 

What  legal  presumptions  are  indulged  in  favor  of  the 
respective  parties!  How  are  these  presumptions  to  be 
overcome,  and  upon  whom  rests  the  burden  of  proof? 

The  law  from  which  both  A  and  B  derive  title  awards 
to  them  respectively,  *  *  the  exclusive  right  of  possession 

*  *  and  enjoyment  of  all  the  surface  included  within 
' '  the  lines  of  their  locations,  and  of  all  veins,  lodes, 
**  and  ledges  throughout  their  entire  depth,  the  top  or 
**  apex  of  which  lies  inside  of  such  surface-lines  ex- 
'*  tended   downward   vertically,  although   such  veins, 

*  *  lodes,  or  ledges  may  so  far  depart  from  a  perpendicu- 

*  *  lar  in  their  course  downward  as  to  extend  outside  the 

*  *  vertical  side-lines  of  such  surface  locations. ' ' ' 

B's  vein,  not  having  its  top  or  apex  within  A's 

^Anie,  Sf  568,  611.  'Ante,  §  568.  'Eev.  Stats.,  S  2322. 
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ground,  does  not  pass  to  A  by  operation  of  the  grant;  * 
but  A,  being  the  owner  of  the  surface,  there  is  a  prima 
facie  presumption  that  he  owns  everything  underneath 
such  surface  within  the  vertical  planes  drawn  through 
the  surface  boundaries.^ 

This  was  the  rule  at  common  law.' 

Therefore,  when  A  introduces  proof  of  title,  and  if 
the  action  be  trespass,  shows  that  ore  has  been  extracted 
from  imdemeath  the  surface  and  proves  its  quantity 
and  value,  he  is,  prima  facie,  entitled  to  judgment. 

It  then  devolves  upon  B  to  establish, — 

(1)  The  existence  of  an  apex  within  his  boundaries ; 

(2)  The  identity  and  continuity  of  the  vein  from  its 
top  or  apex  within  such  boundaries  to  the  point  in  dis- 
pute.* 

So  far  we  think  the  courts  all  agree;  but  as  to  the 
degree  of  proof  required  of  B,  and  as  to  whether  the 

# 

*  Montana  Co.  Ld.  v.  Clark,  42  Fed.  626;  Iron  8.  M.  Co.  v,  Checsmaii, 
116  U.  8.  533,  6  Sup.  Ct.  Rep.  481;  Jones  v.  Prospect  Mt.  T.  Co.,  21  Nev. 
339,  31  Pac.  642.  8ee,  also,  Beynolds  v.  Iron  8.  M.  Co.,  116  IT.  8.  687, 
6  8up.  Ot.  Bep.  601 ;  Iron  8.  M.  Go.  v.  Mike  and  8tarr  G.  and  8.  M.  Co., 
143  U.  8.  394,  12  8up.  Ct.  Bep.  543.    Ante,  §  364. 

« Iron  8.  M.  Co.  v.  Elgin  M.  and  8.  Co.,  118  U.  8.  196,  6  Sup.  Ct.  Bep, 
1177;  Bell  v.  Skillicorn,  6  N.  Mex.  399,  28  Pac.  768;  Cheesman  v.  Shrevc, 
37  Fed.  36;  Cheeseman  v.  Shreve,  40  Fed.  787;  Leadville  M.  Co.  v.  Fita- 
gerald,  4  Morr.  Min.  Bep.  380,  Fed.  Cas.  No.  8158;  Iron  8.  M.  Co.  «. 
Campbell,  17  Colo.  267,  29  Pac.  513;  Cheesman  v.  Hart,  42  Fed.  98; 
Jones  V,  Prospect  Mt.  T.  Co.,  21  Nev.  339,  31  Pac  642;  Cons.  Wyoming 
O.  M.  Co.  V.  Champion  M.  Co.,  63  Fed.  540;  Doe  v.  Waterloo  M.  Co.,  54 
Fed.  935;  Duggan  t;.  Davey,  4  Dak.  110,  26  N.  W.  887;  Stevens  v,  QUI, 
1  Morr.  Min.  Bep.  576,  Fed.  Cas.  No.  13398;  DriscoU  v.  Dunwoodjr,  7 
Mont.  394,  16  Pac.  726;  Bluebird  M.  Co.  v.  Murray,  9  Mont.  468,  23 
Pac.  1022;  Wakeman  v.  Norton,  24  Colo.  192,  49  Pac.  283;  Calhoun  G. 
M.  Co.  V,  Ajaz  G.  M.  Co.,  27  Colo.  1,  83  Am.  8t.  Bep.  17,  59  Pac.  607; 
Parrot  8.  and  C.  Co.  v,  Heinze,  25  Mont.  139,  87  Am.  8t.  Bep.  386,  64 
Pac.  327;  Maloney  v.  King,  25  Mont.  188,  64  Pac.  351;  State  v.  Dist. 
Ct.,  25  Mont.  572,  65  Pac.  1020;  St.  Louis  M.  and  M.  Co.  v.  Montana  M. 
Co.  Ld.,  113  Fed.  900. 

»  Ante,  §  2. 

« Ante,  §  615. 
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burden  shifts  during  the  trial  from  one  to  the  other, 
there  is  some  difference  of  opinion. 

Judge  Bigelow,  speaking  for  the  supreme  court  of 
Nevada,  announced  the  following  rule : — 

I  *  Doubtless  the  production  of  a  patent  to  the  ground 
in  which  the  ledge  is  found  makes  out  a  prima  facie 
case  for  the  plaintiff;  that  is,  in  the  absence  of  any 
evidence  tending  to  prove  that  the  ledge  apexes  out- 
side of  the  exterior  lines  of  the  plaintiff's  patented 
ground,  it  would  be  presumed  to  apex  inside  those 
lines ;  but  when  evidence  is  produced  tending  to  show 
that  the  ledge  apexes  outside  those  lines,  this  simply 
tends  to  prove  that  the  plaintiffs,  notwithstanding 
their  patent,  do  not  own  that  ledge,  and  they  must 
now  meet  this  evidence  and  overcome  it,  or  they  will 
fail  in  establishing  their  title.  As  the  plaintiffs' 
ownership  is  denied,  the  burden  of  proving  it,  is  all 
along  upon  them.  If  the  ownership  depends  upon 
whether  the  ledge  apexes  inside  the  exterior  lines  of 
the  mine,  then  this  fact,  the  same  as  any  other  fact 
upon  which  title  depends,  must  be  established  by  the 
party  asserting  it.  The  plaintiffs  must  recover  upon 
the  strength  of  their  own  title ;  if  they  do  not  own  the 
ledge  from  which  the  ore  was  extracted,  it  matters 
not  who  does  own  it.^  Evidence  showing  that  the 
ledge  apexes  outside  the  plaintiffs'  ground  is  not 
offered  to  establish  a  fact  by  way  of  confession  and 
avoidance  of  the  plaintiffs '  case,  as  to  which  the  bur- 
den would  be  upon  the  defendant,  but  to  show  that 
they  never  had  any  case,  because  they  never  owned 
that  ledge.  The  burden  of  showing  ownership  being 
placed  by  the  pleadings  upon  the  plaintiffs,  it  never 
shifts  to  the  defendant,  except  in  the  limited  sense 
already  spoken  of.  This  is  a  universal  rule,  applica- 
ble to  all  cases,  and  one  that  is  supported  by  both 
reason  and  the  great  weight  of  authority. ' '  * 

This  doctrine  seems  to  be  supported,  to  some  extent 
at  least,  by  the  decision  of  the  supreme  court  of  the 

»Beynold8  v.  Iron  S.  M.  Co.,  116  U.  S.  687,  6  Sup.  Ct.  Rep.  601. 
« Jones  V,  Prospect  Mt.  T.  Co.,  21  Nev.  339,  349,  31  Pac.  642. 
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United  States  in  Reynolds  v.  Iron  Silver  Mining  Co,, 
referred  to  in  the  opinion  of  Jndge  Bigelow,  and  also 
by  decisions  of  Judge  Knowles^  and  Judge  Hallett,* 
denying  injunctions  where  complainant  has  the  surface 
overlying  the  ore  bodies  but  not  the  apex  of  the  vein ; 
but  there  are  a  number  of  well-considered  cases  wherein 
the  doctrine  is  denied. 

Judge  Phillips,  in  Cheesman  v.  Hart,'  held  that  one 
seeking  to  justify  his  presence  underneath  another's 
surface  holds  the  laboring  oar  throughout  on  all  vital 
issues,  and  that  the  burden  of  the  real  issue  never  shifts 
from  him.  This  rule  has  received  the  approval  of  the 
supreme  courts  of  Colorado,*  Montana,*  Dakota,*  and 
New  Mexico,'^  and  of  Judges  Hallett,®  Ross,'  and  Haw- 
ley,*®  and  the  circuit  court  of  appeals  for  the  ninth 
circuit.** 

Judge  Hallett's  decision  in  Leadville  Mining  Co.  v. 
Fitzgerald  {supra)  has  been  quoted  approvingly  in  al- 
most all  of  the  cases. 

'*  Within  the  lines  of  each  location  the  owner  shall 
'*  be  regarded  as  having  full  right  to  all  that  may  be 
' '  found,  until  some  one  cau  show  a  clear  title  to  it  as  a 
**  part  of  some  lode  or  vein  having  its  top  or  apex  in 
*  *  other  territory.    In  other  words,  we  may  say  that 

1  Montana  Go.  Ld.  v.  Clark,  42  Fed.  620. 

•  Boxanna  G.  M.  and  T.  Co.  t;.  Cone,  100  Fed.  168. 
s  42  Fed.  98. 

•  Iron  8.  M.  Co.  v.  Campbell,  117  Colo.  267,  29  Pac.  513. 

•  Parrott  S.  and  C.  Co.  v.  Heinze,  25  Mont.  139,  87  Am.  St  Bep.  386, 
64  Pae.  327;  Maloney  v.  King,  25  Mont.  188,  64  Pae.  351. 

•Duggan  V.  Davey,  4  Dak.  110,  26  N.  W.  887. 

'Bell  V.  Skillicorn,  6  N.  Mez.  399,  28  Pac.  768;  Lincoln  Lucky  and  Lee 
M.  Co.  v.  Hendry,  9  N.  Mex.  149,  50  Pac.  330. 

•  Leadville  M.  Co.  v,  Fitzgerald,  4  Morr.  Min,  Rep.  380,  Fed.  Cas.  No. 
8158. 

•  Doe  V.  Waterloo  M.  Co.,  54  Fed.  935. 

«•  Cons.  Wyoming  G.  M.  Co.  v.  Champion  M.  Co.,  63  Fed.  540. 
"  Carson  aty  G.  and  8.  M.  Co.  v.  North  Star  M.  Co.,  83  Fed.  658,  663; 
St.  Louis  M.  and  M.  Co.  v.  MontfiCna  M.  Co.  Ld.,  113  Fed.  900. 
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there  is  a  presumption  of  ownership  in  every  locator 
as  to  the  territory  covered  by  his  location,  and  within 
his  own  lines  he  shall  be  regarded  as  the  owner  of  all 
valuable  deposits  until  some  one  else  shall  show  by 
preponderance  of  testimony  that  such  deposits  belong 
to  another  lode  having  its  top  or  apex  elsewhere.  *  * 

Judge  Hawley  sums  up  his  views  succinctly : — 

*  *  Hands  off  of  any  and  everything  within  my  surface- 
lines,  extending  downward  vertically,  until  you  prove 

*  *  you  are  working  upon  and  following  a  vein  which  has 

*  *  its  apex  within  your  surface  claim.  * '  * 

It  is  true  that  Judge  Hallett  in  a  late  case  has  refused 
an  injunction  to  one  whose  vertical  boundaries  had  been 
invaded  where  it  clearly  appeared  that  the  apex  was  not 
in  complainant's  surface^^  but  it  also  appeared  in  that 
case  that  the  ore  in  question  must  necessarily  belong 
either  to  the  defendant  or  to  a  third  party  not  before 
the  court.  The  presumption  in  favor  of  the  owner  of 
the  surface  seems  to  put  the  burden  of  proof  upon  him 
who  claims  the  right  to  enter  beneath  such  surface,  until 
he  shows  not  only  that  the  vein  in  dispute  has  its  apex 
ontside  such  surface,  but  also  that  he  himself  owns  such 
apex  and  in  a  manner  not  inconsistent  with  extralateral 
right  to  the  vein  in  controversy.  Although  the  surface 
proprietor  may  not  himself  be  entitled  to  the  vein,  his 
possession  is  good  as  against  an  intruder.' 

These  rules  apply  to  all  classes  of  lands  which  may 
be  invaded,  whether  agricultural  or  mineral. 

We  do  not  understand,  however,  that  in  the  case 
instanced  there  are  no  presumptions  to  be  indulged  in 
B  's  favor.  If  he  establishes  the  existence  of  an  apex, 
he  is  not  compelled  to  show  that  it  passes  through  his 

'  63  Fed.  540. 

•Bozanna  G.  M.  Co.  v.  Cone,  100  Fed.  168. 

sXhiggan  v,  B&vefy,  4  Dak.  IIQ,  26  N.  W.  887,  and  numerous  cases 
there  eited. 
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entire  claim,  crossing  both  end-lines,  or  that  it  actually 
crosses  either  of  them,  so  long  as  it  does  not  appear  that 
it  crosses  the  surface  boundaries  in  such  a  manner  as 
to  deprive  him  of  all  extralateral  right.*  Nor  is  he 
compelled  to  show  by  drifts  and  actual  openings  con- 
nection between  the  apex  at  the  surface  and  the  locus  of 
the  alleged  trespass.  Conclusive  proof  is  not  required. 
This  is  left  to  the  domain  of  mathetnatics.*  He  is  cer- 
tainly entitled  to  the  benefit  of  all  presumptions  of  fact 
which  logically  flow,  in  common  mining  experience, 
from  other  facts  which  may  be  proved.  Nor  are  ques- 
tions of  doubtful  construction  of  the  mining  laws  to  be 
resolved  against  him. 

The  rule  requiring  him  to  prove  apex  and  identity 
by  a  preponderance  of  evidence  is  not  a  harsh  one  when 
rationally  applied.  In  most  cases  the  means  of  establish- 
ing them  are  peculiarly  within  his  reach,  and  in  this 
regard  he  has  a  large  advantage  over  his  opponent.  In 
the  progress  of  his  work  from  the  *  *  grass  roots '  *  to  his 
lower  workings  he  is  aflforded  daily  opportunities  for 
information  and  knowledge,  which  are  denied  his  adver- 
sary, and  we  cannot  see  that  this  rule  reasonably  in- 
voked works  any  peculiar  hardship. 

He  is  also,  to  some  degree,  compensated  in  the  conduct 
of  a  trial  by  being  permitted  to  open  and  close  the  argu- 
ment.^ That  the  weight  of  authority  is  in  favor  of 
Judge  Hallett's  decision  in  the  Leadville-Fitzgerald 
case  cannot,  we  think,  be  denied. 

g  867.  When  the  statute  of  limitations  commences  to 
run  against  underground  trespasses. — The  time  within 
which  an  action  for  trespass  to  real  property  must  be 
commenced^  is  fixed  by  statute  in  the  different  states. 

>  Ante,  §  615. 

•  Silver  M.  Co.  v.  Fall,  6  Nev.  454. 

sCheesman  v.  Hart/  42  Fed.  98. 


1597  UNDERGROUND  TRESPASS — STATUTE  OP  LIMITATIONS.   §  867 

When  that  time  commences  to  run  in  the  case  of  under- 
ground trespasses,  has  been  the  subject  of  discussion. 
In  cases  of  surface  damage,  where  ample  opportunity 
of  observation  is  afforded,  the  statute,  of  course,  runs 
from  the  date  the  act  is  committed.  In  cases  of  under- 
ground or  concealed  trespasses,  it  has  been  urged 
that  it  should  only  be  set  in  motion  from  the  date  the 
injured  party  discovers  that  his  rights  have  been 
invaded,  or  from  the  date  when  the  fact  of  trespass 
could  have  been  discovered  by  the  exercise  of  reasonable 
diligence. 

An  adjoining  mine  owner  has  no  access  to  the  under- 
ground works  of  his  neighbor.  It  is  by  no  means  a  diffi- 
cult matter  for  such  neighbor  to  drift  across  his  line» 
following  the  trend  of  an  ore  body,  extract  the  ore  from 
an  adjoining  mine,  and  conceal  the  fact  of  the  trespass 
for  an  indefinite  period. 

It  has  been  contended  that  such  a  trespass  is  a  species 
of  fraud,  and  that  the  rule  applicable  to  cases  of  fraud 
and  fraudulent  concealment  should  apply  to  these  secret 
invasions  of  another's  rights,  and  that  the  statute  should 
not  commence  to  run  until  the  discovery. 

In  Montana,*  Ohio,*  and  Utah*  it  is  provided  by 
statute  that  the  time  does  not  commence  to  run  until  the 
discovery  of  the  facts  constituting  the  trespass ;  but  in 
the  absence  of  such  statutory  declaration,  the  rule  is 
to  be  determined  from  the  application  of  general  princi- 
ples. 

In  England  the  rule  at  one  time  prevailed,  that  in 
actions  at  law  the  statute  of  limitations  began  to  run 
from  the  date  of  the  trespass,  but  in  equity  the  plaintiff 
might  plead  concealment,  lack  of  knowledge,  or  oppor- 

^  General  Laws  of  Montana,  1893,  p.  50;  Bev.  Ck)de  Civ.  Proc  (1895), 
§624. 
'  Bev.  Steti.,  f  4982. 
•Bev.  Stata.  (1898),  8  2877. 
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tunity  for  ascertaining  the  facts  as  a  bar  to  the  running 
of  the  statute.* 

In  modem  practice,  however,  the  same  rules  apply  in 
law  and  equity,  and  it  is  held  that  the  statute  does  not 
run  against  an  action  for  an  intentional  underground 
trespass  until  the  injured  party  either  knew  or  had  rea- 
sonable opportunity  to  know  of  the  trespass.* 

In  one  of  these  English  cases  the  rule  was  declared  to 
be  the  same,  whether  such  trespass  was  intentional,  and 
therefore  fraudulent,  or  unintentional.    **For  the  pur- 

*  *  pose  of  the  statute,  the  breaking  of  bounds  into  your 
'*  neighbor's  colliery  must  be  considered  a  fraudulent 
* '  act.  .  .  .  The  statute  begins  to  run  only  from  the  time 
**  the  fraud  was  discovered  or  by  reasonable  diligence 

*  *  might  have  been  discovered. ' '  •  In  a  late  English 
case  before  the  privy  council,  of  an  intentional  trespass, 
the  rule  was  reaffirmed,  with  an  obiter  disapproval  of  the 
doctrine  as  applied  to  inadvertent  trespass,^  and  in 
another  case  in  the  same  year  (1899)  it  was  squarely 
held  that  an  honest  inadvertent  trespass  was  not  a 
fraud  which  would  prevent  the  statute  from  running.* 

The  supreme  court  of  Ohio,  in  the  case  of  Williams  i;. 
Pomeroy  Coal  Co.,^  said  that  there  is  no  distinction  in 
the  application  of  the  statute  of  limitations  between 
trespasses  underground  and  upon  the  surface,  nor 
whether  the  cause  of  action  is  known  or  unknown  to 
the  plaintiff  within  the  time  limited  by  the  statute. 
This  case  followed  and  relied  upon  the  doctrine  an- 
nounced in  Hunter  v.  Gibbons  {supra) ^  which  is  no 

^  Hunter  v.  GibbonB,  1  Hurl  ft  N.  459. 

>  EcdeB.  Comrs.  v.  N.  E.  By.  Co.,  L.  B.  4  Ch.  Div.  845.  See,  also,  Oibb* 
V.  Guild,  92  B.  Div.  67;  Dennis  v.  Shuckburgh,  4.  Y.  &  C.  £q.  Ex.  53» 
Dean  v.  Thwaite,  21  Beav.  621. 

«L.  B.  4  Ch.  Diy.  845. 

4  Bull!  Coal  M.  Co.  v.  OBborne,  Appeal  Cases  1899,  p.  351. 

•  In  re  Astley  Coal  Co.  and  Tyldesley  Coal  Co.,  68  L.  J.  Q.  B.  252. 

•  37  Ohio  8t.  583. 
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longer  authority  upon  that  question.^  Since  this  de- 
cision the  legislature  of  Ohio  has  passed  a  statute  pro- 
viding that  in  cases  of  underground  trespass  the  statute 
of  limitations  shall  only  begin  to  run  from  the  discovery 
of  such  trespass.* 

In  Pennsylvania  it  has  been  decided  that  the  statute 
runs  only  **from  the  time  of  the  actual  discovery,  or 
**  the  time  when  discovery  was  reasonably  possible,*' 
whether  the  trespass  be  intentional  or  otherwise.  The 
supreme  court  of  that  state  in  a  well-considered  opinion  • 
reviews  the  English  and  American  cases  on  analogous 
questions  and  says : — 

Mere  ignorance  will  not  prevent  the  running  of 
the  statute  in  equity  any  more  than  at  law ;  but  there 
is  no  reason  resting  on  general  principles  why  igno- 
rance that  is  the  result  of  defendant's  conduct,  and 
not  of  the  stupidity  or  negligence  of  the  plaintiff, 
should  not  prevent  the  running  of  the  statute  in  favor 
of  the  wrong-doer.  .  .  . 
*'  The  case  at  bar  affords  an  excellent  illustration  of 
**  ignorance  due  to  the  defendant's  conduct  and  without 
fault  on  the  part  of  plaintiff.  The  defendant  was 
mining  its  own  coal  through  its  own  shafts  or  drifts 
opened  on  its  own  lands.  In  the  course  of  its  opera- 
tions and  for  its  own  convenience  it  pushed  an  entry 
or  passage  under  the  plaintiff's  lands  and  appropri- 
**  ated  the  coal  removed  therefrom.  It  was  bound  to 
**  know  its  own  lines  and  to  keep  within  them.    If  by 

*  *  mistake  or  for  any  other  reason  it  did  invade  the 

*  *  mineral  estate  of  another,  and  remove  and  appropri- 

*  *  ate  the  coal  therefrom,  good  conscience  required  that 

*  *  it  should  disclose  the  fact  and  pay  for  the  coal  taken. 

*  *  Its  failure  to  do  this  is,  in  its  effects,  a  fraud  upon  the 
**  injured  owner,  and  if  he  has  no  knowledge  of  the 
'*  trespass  and  no  means  of  knowledge,  such  a  fraud, 

>  BnlU  Coal  M.  Co.  v,  Osborne,  Appeal  Cases  1899,  p.  351. 
•  Bev.  Stats,  of  Ohio,  1890,  S  4982. 

•Lewey  v.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St.  536,  45  Am.  St.  Bep, 
684,  31  Atl.  261. 


a 
a 

It 


€1 


§867 


TBESPASS. 


1600 


whether  it  be  called  constructive  or  actual,  should  pro- 
tect him  from  the  running  of  the  statute. 
*  *  The  law  does  not  require  impossibilities.  It  recog- 
nizes natural  conditions  and  the  immutability  of  nat- 
ural laws.  The  owner  of  the  surface  cannot  see,  and 
because  he  cannot  see,  the  law  does  not  require  him  to 
take  notice  of  what  goes  on  in  the  subterranean  estates 
below  him,  with  which  he  has  no  communication 
through  openings  within  his  inclosure  or  under  his 
control.  ...  In  the  case  before  us,  no  severance  of 
the  coal  from  the  surface  has  taken  place.  The  title 
of  the  plaintiff  extends  from  the  surface  to  the  center, 
but  actual  possession  is  confined  to  the  surface. 
'*  Upon  the  surface  he  must  be  held  to  know  all  that 
the  most  careful  observation  by  himself  and  his  em- 
ployees could  reveal,  unless  his  ignorance  is  induced 
by  the  fraudulent  conduct  of  the  wrong-doer.  But  in 
the  coal  veins,  deep  down  in  the  earth,  he  cannot  see. 
Neither  in  person  nor  by  his  servants  nor  employees 
can  he  explore  their  recesses  in  search  for  ah  intruder. 
If  an  adjoiner  goes  beyond  his  own  boundaries  in  the 
course  of  his  mining  operations,  the  owner  on  whom 
he  enters  has  no  means  of  knowledge  within  his  reach. 
Nothing  short  of  an  accurate  survey  of  the  interior 
of  his  neighbor's  mines  would  enable  him  to  ascertain 
the  fact  This  would  require  the  services  of  a  com- 
petent mining  engineer  and  his  assistants  inside  the 
mines  of  another,  which  he  would  have  no  right  to 
insist  upon.  To  require  an  owner  under  such  cir- 
cumstances to  take  notice  of  a  trespass  upon  his 
underlying  coal  at  the  time  it  takes  place,  is  to  require 
an  impossibility;  and  to  hold  that  the  statute  begins 
to  run  at  the  date  of  the  trespass,  is  in  most  cases  to 
take  away  the  remedy  of  the  injured  party  before  he 
can  know  that  an  injury  has  been  done  him.  A  result 
so  absurd  and  so  unjust  ought  not  to  be  possible. 
.  .  .  We  are  disposed  to  hold,  therefore,  that  the 
statute  runs  against  an  injury  committed  in  or  to  a 
lower  stratum  from  the  time  of  actual  discovery,  or 
the  time  when  discovery  was  reasonably  possible.  *  '* 


^  Followed  in  Gotshall  v.  Langdon,  16  Pa.  Super.  Ct  Rep.  158. 
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The  principle  that  undiscovered  fraud  prevents  the 
running  of  the  statute  as  well  at  law  as  in  equity  ^  has 
now  become  very  generally  recognized  and  in  many 
states  has  been  expressly  sanctioned  by  statute.  It 
seems  upon  clear  principle  and  by  the  decided  weight 
of  authority  that  an  intentional  underground  trespass 
is  an  actual  fraud  which  prevents  the  running  of  the 
statute  until  discovery ;  that  in  the  case  of  an  uninten- 
tional trespass  the  same  rule  ought  to  govern^  upon  the 
theory  that  the  negligent  commission  of  an  undiscover- 
able  trespass,  the  appropriation  of  the  fruits  thereof  by 
the  tort-feasor,  and  his  failure  to  disclose  the  truth  to 
the  injured  party,  together  constitute  a  constructive 
fraud.  Every  principle  which  induced  the  courts  to 
postpone  the  running  of  the  statute  until  the  discovery 
of  actual  fraud  is  of  equal  application  to  the  species 
of  constructive  fraud  under  consideration.* 

g  868.  Measure  of  damages. — The  measure  of  dam- 
ages in  an  action  for  unlawfully  extracting  ore  from  the 
premises  of  another  depends  upon  whether  the  invasion 
of  the  premises  was  through  inadvertence  or  honest 
mistake,  or  was  willful. 

If  the  trespass  is  the  result  of  an  honest  mistake,  the 
defendant  is  compelled  to  pay  only  the  value  of  the  ore 
as  it  was  in  the  mine,  and  can,  therefore,  limit  the  re- 
covery, first,  by  the  value  of  what  is  taken ;  second,  by 
the  cost  of  mining,  extraction,  hoisting  to  the  surface,  or 
delivering  it  at  the  pit's  mouth. 

If,  on  the  other  hand,  the  defendant  takes  out  the 
ore,  not  as  the  result  of  an  honest  mistake,  or  an  honest 
intention,  but  under  circumstances  which  show  that  he 
has  knowledge  of  the  situation,  he  is  entitled  to  no 

J  Kane  v.  Cook,  8  Gal.  449. 

•Lewey  v.  H.  C.  Fricke  Coke  Co.,  166  Pa.  St.  536,  544,  45  Am.  St.  Bep. 
648,  31  Atl.  261 ;  Boyd  v.  Blankman,  29  CaL  19,  46,  87  Am.  Dec.  146. 
Lindl«7  on  M.— 101 


it 


§  868  TRESPASS.  1602 

deduction,  and  he  may  not  reduce  the  recovery  by  prov- 
ing the  cost  of  mining.^ 

*  *  Having  been  guilty  of  a  willful  trespass,  they  shall 
i:eap  no  benefit  from  their  own  wrong,  and  shall  pay 

'  *  the  value  of  the  ore,  without  credit  for  the  labor  inci- 

*  *  dent  to  its  extraction.  * '  ^ 

These  rules  have  been  fully  sanctioned  and  approved 
by  the  courts  of  the  United  States,  both  federal  and 
state.'    They  are  also  the  English  rules.^ 

In  Illinois  and  Indiana  the  trespasser  is  not  allowed 
to  deduct  the  costs  of  mining  even  where  the  trespass 
was  inadvertent,  provided  it  was  negUgent*  Upon  the 
question  of  what  constitutes  negligence  in  this  regard, 

*  St.  Clair  v.  Cash  Gold  M.  and  M.  Co.,  9  Colo.  App.  235,  47  Pae.  466. 
•Jd. 

'Woodenware  Co.  v.  United  States,  106  XJ.  8.  432,  1  Sup.  Ct  Bep.  898; 
Benson  M.  and  8.  Co.  v.  Alta  M.  and  8.  Co.,  145  U.  8.  428,  12  8ap.  Ct. 
Bep.  877;  Alta  M.  and  8.  Co.  v.  Benson  M.  and  8.  Co.  (Ariz.),  16  Pae. 
565;  Cheesman  v.  Shreve,  40  Fed.  787;  Cheeney  v.  Nebraska  and  C.  Stone 
Co.,  41  Fed.  740;  Colo.  Cent.  Cons.  M.  Co.  v.  Turck,  70  Fed.  294; 
Aurora  Hill  Cons.  M.  Co.  v.  85  M.  Co.,  12  Saw.  355,  34  Fed.  515;  Omaha 
etc.  Co.  17.  Tabor,  13  Colo.  41,  16  Am.  St.  Bep.  185,  21  Pae.  925;  Waters 
V.  Stevenson,  13  Nev.  l57,  29  Am.  Bep.  293;  Patchen  i;.  Keelej,  19  Nev. 
404,  14  Pae.  347;  Dougherty  v.  Chestnutt,  86  Tenn.  1,  5  &  W.  444;^ 
FitEgerald  v,  Clark,  17  Mont.  100,  52  Am.  St.  Bep.  665,  42  Pae.  273; 
Forsyth  v.  Wells,  41  Pa.  St.  291,  80  Am.  Dee.  617;  Ege  v.  Kille,  84  Pa. 
St.  333;  State  v.  Paeific  Guano  Co.,  22  8.  C.  50;  Austin  v.  Huntsrille 
Coal  and  M.  Co.,  72  Mo.  535,  37  Am.  Bep.  446;  Winchester  v.  Craig,  33 
Mich.  205;  Heard  v.  James,  49  Miss.  236;  Baker  v.  Wheeler,  8  Wend. 
505,  24  Am.  Dec.  66;  Coal  Credi  M.  and  M.  Co.  v.  Moses,  15  Lea,  300, 
54  Am.  Bep.  415;  Durant  M.  Co.  v.  Percy  Con.  M.  Co.,  93  Fed.  166; 
Golden  Beward  M.  Co.  v.  Buxton  M.  Co.,  97  Fed.  413;  Thomas  Pressed 
Brick  Co.  v.  Herter,  60  111.  App.  58. 

^Ecdes.  Commrs.  i;.  N.  E.  By.  Co.,  L.  B.  4  Ch.  D.  845;  livingston  v. 
Bawyards  Coal  Co.,  L.  B.  5  App.  Cases,  25  (cited  and  quoted  in  Wooden- 
ware  Co.  V.  United  States,  supra);  Wood  v,  Morewood,  8  Q.  B.  440; 
Trotter  v.  Maclean,  L.  B.  13  Ch.  D.  574. 

*  Donovan  v.  Cons.  Coal  Co.,  187  111.  28,  79  Am.  St.  Bep.  206,  58  K.  E. 
290  (1900) ;  Sunnyside  Coal  and  Coke  Go.  v.  Beits,  14  Ind.  App.  478, 
43  N.  E.  46  (1896). 
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it  seems  to  be  well  settled  that  it  is  one 's  duty  to  know 
his  own  boundaries.^ 

*  *  It  is  the  duty  of  every  one  to  exercise  ordinary  care 
to  ascertain  the  boundaries  of  his  own  property,  and 
to  refrain  from  injuring  the  property  of  others ;  and  a 
jury  may  lawfully  infer  that  a  trespasser  had  knowl- 
edge of  the  right  and  title  of  the  owner  of  the  property 
upon  which  he  entered,  and  that  he  intended  to  violate 
that  right  and  to  appropriate  the  property  to  his  own 
use,  from  his  reckless  disregard  of  the  owner's  right 
and  title,  or  from  his  failure  to  exercise  ordinary  care 
to  discover  and  protect  them. ' '  ^ 

In  some  of  the  states  it  has  been  held  that  in  cases  of 
willful  trespass,  exemplary  or  punitive  damages  may 
be  recovered.^ 

In  others  the  rule  is  relaxed,  even  in  cases  of  willful 
trespass,  so  that  the  measure  of  damages  is  practically 
the  same  in  cases  of  innocent  and  willful  extraction  and 
removal.* 

In  California  it  has  been  said  that  the  proper  rule  for 
damages  in  cases  of  this  character  is, — 

**  The  value  of  the  gold-bearing  earth  at  the  time  it 
'*  was  separated  from  the  surrounding  soil  and  became 
^^  a  chattel.  ...  In  estimating  these  damages,  the  ex- 
**  pense  of  extracting  the  gold  and  separating  it  from 
^  *  the  earth  after  it  is  first  moved  from  its  original  loca- 

X  Lewey  v.  Fricke  Coke  Go.^  166  Pa.  St.  536,  45  Am.  8t.  Rep.  684,  31 
Atl.  261;  Ilriey  v.  Wilson,  42  W.  Va.  757,  26  8.  E.  651,  555;  Donovan 
i;.  Cons.  Coal  Co.  (lU.),  58  N.  E.  290;  Little  Pittsburg  Cons.  M.  Co. 
V.  Little  Chief  Cons.  M.  Co.,  11  Colo.  223,  7  Am.  St.  Bep.  226,  17  Pac. 
760. 

'Dnrant  M.  Co.  v.  Percy  Cons.  M.  Co.,  93  Fed.  166  (1899).  See,  also, 
Matoa  Gold  M.  Co.  v.  Chicago  Cripple  Creek  Q.  M.  Co.,  78  Min.  and  Sci. 
Press,  374. 

•Franklin  Coal  Co.  v.  McMillan,  49  Md.  549,  33  Am.  Bep.  280;  HI. 
and  St.  L.  By.  and  Coal  Co.  v.  Ogle,  92  HI.  353,  25  Am.  Bep.  327;  Barton 
Coal  Co.  1?.  Cox,  39  Md.  1,  17  Am.  Bep.  525. 

« Single  V.  Schneider,  24  Wis.  299;  W^ymonth  v.  B.  B.  Co.,  17  Wis. 
550,  84  Am.  Dec  763. 
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^^  tion  is  to  be  deducted  from  the  valne  of  the  gold  taken 
''  ont  of  the  mining  ground  of  plaintiffs."  ^ 

The  supreme  court  of  the  United  States,  in  the  case  of 
Woodenware  Co.  v.  United  States,'  after  reviewing  the 
American  cases,  concluded  that  the  weight  of  authority 
sustains  the  doctrine  there  announced,  that  in  innocent 
or  unintentional  trespasses  the  trespasser  may  deduct 
the  cost  of  mining  and  raising  to  the  surface ;  but  if  the 
invasion  is  willfid,  no  such  deduction  can  be  made. 

Where  ore  has  been  mined  and  raised  to  the  surf  ace, 
and  a  demand  is  made  for  it  and  refused,  the  owner 
may  recover  the  value  in  the  condition  it  was  at  the  time 
the  demand  was  made.' 

In  all  cases  where  there  is  an  unlawful  invasion  of 
another's  right,  the  law  presumes  at  least  nominal  dam- 
ages, and  a  defendant,  however  innocent  of  intentional 
wrong-doing,  would  not  be  permitted  to  avoid  a  judg- 
ment on  the  ground  that  the  cost  of  mining  exceeded  the 
value  of  the  ore.^ 

It  is  the  duty  of  the  owner  of  a  mine  on  approaching 
his  boundaries  to  make  surveys  to  provent  encroach- 
ments on  the  adjoining  lands,  and  the  least  evidence  of 
bad  faith  on  his  part  would  make  every  intendment  in 
favor  of  the  injurod  party.' 

When  one  has  the  means  of  ascertaining  a  bound- 
ary line,  he  is  guilty  of  negligence  in  not  ascertaining 
its  location.' 

1  Maje  V.  Yappen,  23  CaL  306;  GoUer  v.  Fett,  30  CaL  482;  Empii*  O. 
M.  Co.  V.  Bonanaa  G.  M.  Co.,  67  CaL  406,  7  Pae.  810. 

•  106  U.  8.  432,  1  Sop.  Ct.  Bep.  398. 

f  Maye  v.  Yappen,  23  Cal.  306;  Bobertaon  v.  Jones,  71  111.  405. 

«Attwood  v.  Fricot,  17  C^.  38,  76  Am.  Dec  567;  Empire  G.  M.  Co. 
V.  Bonanza  G.  M.  Co.,  67  CaL  406,  7  Pae.  810.  For  valuable  notes  citing 
cases  on  measure  of  damages  in  actions  of  trespass,  consult  36  Am.  Bep. 
770;  26  Am.  Bep.  525;  33  Am.  Bep.  68,  282;  24  Am.  Dec  66. 

•  Coal  Creek  M.  and  M.  Co.  v,  Moses,  15  Lea,  300,  54  Am.  Bep^  415; 
Dnrant  M.  Co.  i;.  Percy  Cons.  M.  Co.,  93  Fed.  166. 

•  Maye  v.  Yappen,  23  CaL  306. 
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The  good  faith  of  a  trespasser  is  a  question  for  the 
jnry.i 

In  an  action  for  damages  for  taking  ore  from  a  min- 
ing claim,  the  plaintiff  labors  under  great  diflSculty  in 
proving  the  exact  amount  of  damages  he  has  sustained, 
and  the  defendant  has  the  means  in  his  power  of  show- 
ing the  correct  amount  of  ore  taken  out ;  and  if  he  neg- 
lects to  do  so,  he  cannot  complain  that  the  jury  by  their 
verdict  have  fixed  a  large  estimate  upon  the  dam- 
ages,^ 

So  in  willful  trespass,  or  where  the  defendant  has 
mingled  the  ore,  or  taken  any  steps  to  prevent  ultimate 
proof  of  its  value,  these  acts  are  to  be  taken  against  the 
defendant,  even  so  far  as  to  throw  the  burden  of  proving 
the  value  upon  the  defendant.* 

**  When  the  nature  of  a  wrongful  act  is  such  that  it 
not  only  inflicts  an  injury,  but  takes  away  the  means 
of  proving  the  nature  and  extent  of  a  loss,  the  law  will 
aid  a  recovery  against  the  wrong-doer,  and  supply  the 
deficiency  of  proof  caused  by  his  misconduct  by 
making  every  reasonable  intendment  against  him  and 
in  favor  of  the  party  injured.  ...  A  man  who  will- 
fully places  the  property  of  others  in  a  situation 
**  where  it  cannot  be  recovered,  or  its  true  amount  or 

*  *  value  ascertained,  by  mixing  it  with  his  own,  or  in  any 

*  *  other  manner,  will  consequently  be  compelled  to  bear 
all  the  inconvenience  of  the  uncertainty  or  confusion 
which  he  has  produced,  even  to  the  extent  of  surren- 
dering the  whole,  if  the  parts  cannot  be  discriminated, 

**  or  responding  in  damages  for  the  highest  value  at 

*  *  which  the  property  can  reasonably  be  estimated.  *  *  * 

I  St.  Clair  v.  Gash  G.  M.  and  M.  Co.,  9  Colo.  App.  235,  47  Pac.  466. 

•Antoine  Co.  v.  Bidge  Co.,  23  Cal.  219;  Matoa  G.  M.  Co.  v.  Chicago 
Cripple  Creek  G.  M.  Co.,  vol.  78  Min.  and  Sci.  Press,  p.  374. 

•  Little  Pittsburg  Co.  v.  Little  Chief  etc.  Co.,  11  Colo.  223,  7  Am.  St. 
Bep.  226,  17  Pac.  760;  Cheesman  v.  Shreve,  40  Fed.  787;  St.  Clair  v. 
Cash  Gold  M.  etc.  Co.,  9  Colo.  App.  235,  47  Pac  466. 

«  Armory  v.  Delamirie,  1  Strange,  504. 
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An  amount  eqnal  to  interest  on  the  valne  of  the  ore 
from  the  time  of  the  conversion  seems  to  be  recoverable 
as  damages  whether  specially  provided  by  statute  or 
not^ 

■New  Dnnderberg  M.  Go.  v.  Old,  97  Fed.  150;  Golden  Beward  M.  Go. 
V.  Buxton  M.  Go.,  97  Fed.  413. 


CHAPTER    II. 

AUXILIABY  BEMEDIES. 
§  872.   Injunction.  —  §  873.   Inspection  and  suirej. 

g  872.  Injunction. — ^It  was  formerly  the  practice  in 
equity,  in  cases  of  alleged  trespasses  on  land,  not  to  re- 
strain the  use  and  enjoyment  of  the  premises  by  the 
defendant  when  the  title  was  in  dispute,  but  to  leave  the 
complaining  party  to  his  remedy  at  law.  A  controversy 
as  to  title  was  deemed  sufficient  to  exclude  the  jurisdic- 
tion of  the  court  This  doctrine  has  been  greatly  modi- 
fied in  modem  times,  and  it  is  now  a  common  practice 
to  grant  an  injunction  in  cases  where  irremediable 
mischief  is  being  done  or  threatened,  going  to  the  de- 
struction  of  the  substance  of  the  estate,  such  as  the 
extracting  of  ores  from  a  mine,  or  the  cutting  down  of 
timber,  though  the  title  to  the  premises  be  in  litigation. 
The  authority  of  the  court  is  exercised  in  such  cases, 
through  its  preventive  writ,  to  preserve  the  property 
from  destruction,  pending  legal  proceedings  for  the 
determination  of  the  legal  title.^ 

It  comports  more  with  substantial  justice  to  both 
parties  to  restrain  the  trespass,  than  to  leave  the  plain- 
tiff to  pursue  his  remedy  at  law.^ 

.  ^Justice  Field  in  Erhardt  i;.  Boaro,  113  U.  S.  537,  5  Sup.  Ci.  Bep. 
565;  St.  Louis  M.  and  M.  Co.  v.  Montana  M.  Co.,  58  Fed.  129;  Oolagah 
Coal  Co.  V.  McCaleb,  68  Fed.  86;  Dimick  v,  Shaw,  94  Fed.  266;  Waterloo 
M.  Co.  V,  Doe,  82  Fed.  45;  Northern  Pac.  By.  Co.  v.  Soderberg,  86  Fed. 
49;  BusMrk  v.  King,  72  Fed.  22;  Parker  v.  Fnrlong,  37  Or.  248,  62 
Pac  490. 

*  Merced  M.  Co.  v.  Fremont,  7  Cal.  306,  317  (quoting  Chancellor  John- 
son in  Kinsler  v.  Clark,  2  Hill  Ch.  618). 
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In  all  cases  of  tMs  character,  an  injunction  should  be 
granted,  i)ending  the  determination  of  the  issue  as  to 
ownership,  unless  it  appear  that  the  plaintiff's  title  is 
bad,  or,  at  least,  that  there  is  no  reasonable  ground  for 
the  assertion  of  title  by  the  plaintiff.  The  mere  exists 
ence  of  a  doubt  as  to  the  title  does  not  of  itself  constitute 
a  sufficient  ground  for  refusing  an  injunction.* 

Always,  in  questions  of  injunction  against  the  work- 
ing of  mines,  the  doubt  should  be  resolved  in  favor  of 
granting  the  writ.* 

A  denial  of  the  preventive  remedy  by  injunction, 
where  the  injuries  complained  of  are  of  a  character  cal- 
culated to  destroy  the  value  of  the  land  for  all  useful 
purposes,  would  be  tantamount  to  a  denial  of  all  pro- 
tection.' 

The  doctrine  is  well  settled,  particularly  in  the  min- 
ing states  and  territories  of  the  west.* 

In  this  class  of  cases  the  solvency  or  insolvency  of  the 
defendant  is  of  no  moment;  therefore,  an  allegation  of 
insolvency  is  immaterial.  The  injury  in  itself  is  ir- 
reparable.' 

It  is  irreparable  by  definition,  and  going,  as  it  does, 

>Hunt  V.  Steese,  76  Oal.  620,  624,  17  Pac.  920;  Hess  v.  Winder,  34 
Gal.  270;  Buskirk  v.  King,  72  Fed.  22;  King  v.  Campbell,  85  Fed.  814. 

>  Judge  Beattj,  in  Gilpin  v.  Sierra  Nevada  Cons.  M.  Co.,  2  Idaho,  662, 
23  Pac.  547,  1014;  Anaconda  Copper  M.  Co.  v,  Heinze  (Mont.),  69  Pae. 
909. 

'Henshaw  v.  Clark,  14  Cal.  461,  465. 

<  Chapman  v.  Toj  Loog,  4  Saw.  35,  Fed.  Cas.  No.  7093;  Bishop  v. 
Baisley,  28  Or.  119,  41  Pac.  936;  Muldrick  v.  Brown,  37  Or.  185,  61  Pac 
428;  Le  R07  1;.  Wright,  4  Saw.  530,  535,  Fed.  Cas.  No.  8273;  Cheesman  v. 
Shreve,  37  Fed.  36;  Deny  v.  Boss,  5  Colo.  295;  Allen  1;.  Dunlap,  24  Or. 
229,  232,  33  Pac.  675;  Bojd  v.  Desrozier,  20  Mont.  444,  52  Pac  53. 

*More  V.  Massini,  32  Cal.  590;  Merced  M.  Co.  1;.  Fremont,  7  Cal.  306, 
322;  Hicks  v,  Michael,  15  Cal.  107,  116;  Leach  v.  Day,  27  Cal.  643,  646; 
People  v.  Morrill,  26  Cal.  360;  Richards  v.  Dower,  64  Cal.  62,  28  Pac 
113;  United  States  Freehold  L.  and  £.  Co.  v.  Gallegos,  89  Fed.  769,  773; 
1  Beach  on  Injunctions^  fi  35. 
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to  the  substance  of  the  estate,  it  is  a  matter  of  indiffer- 
ence whether  the  plaintiff  is  in  or  out  of  possession.^ 

In  ordinary  cases  the  granting  or  withholding  of  an 
injunction  rests  in  the  discretion  of  the  trial  court, 
whose  decision  will  not  be  set  aside,  except  for  abuse 
of  that  discretion.* 

While,  as  already  shown,  an  injunction  ought  ordina- 
rily to  be  granted  to  preserve  the  property  during  the 
pendency  of  proceedings  to  determine  the  rights  of  the 
respective  parties,  still  where  the  plaintiff's  right  is  not 
sufficiently  clear  to  enable  the  court  to  form  an  opinion 
upon  the  preliminary  hearing,  it  sometimes  becomes 
necessary  to  decide  the  application  upon  the  considera- 
tion of  so-called  *' balance  of  conveniences."  Thus, 
where  it  appears  that  to  withhold  the  writ  would  prob- 
ably result  in  great  hardship  and  irreparable  loss  to  the 
complainant,  while  to  grant  it  would  work  compara- 
tively slight  harm  to  the  defendant,  the  injunction 
would  ordinarily  be  granted  and  vice  versa.^ 

If,  however,  the  right  of  the  complainant  is  clearly 
established,  the  injunction  should  be  granted,  irre- 
spective of  any  consideration  of  the  inconveniences 
which  may  result  therefrom.* 

So  long  as  the  injunction  pendente  lite  stands,  it 
operates  to  restrain  the  complainant  as  well  as  the  de- 
fendant : — 

**  It  is  a  gross  abuse  of  the  process  of  the  court  for 
**  the  complainant  to  disregard  his  own  injunction  after 

<More  V,  UsLBsim,  32  Gal.  590,  596;  Boyd  v.  Desrozier,  20  Mont  444, 
52  Pac.  53. 

*  Anaconda  C.  M.  Co.  v.  Butte  and  Boston  M.  Co.,  17  Mont.  519,  43 
Pae.  924;  Heinze  v.  Boston  and  Montana  Cons.  C.  and  8.  M.  Co.,  20 
Mont.  528,  52  Pac.  273;  Montana  Ore  Pur.  Co.  v.  Boston  and  Montana 
Cons.  C.  and  S.  M.  Co.,  22  Mont.  159,  56  Pac  120. 

'High  on  Injunctions,  3d  ed.,  $  13,  and  cases  cited;  Dimick  i;.  Shaw, 
94  Fed.  266;  Copper  King  Ltd.  v.  Wabash  M.  Co.,  114  Fed.  991,  and 
cases  cited. 

^High  on  Injunctions,  8d  ed.,  S  962,  and  cases  cited. 


§  872  AUXILIARY    REMEDIES.  1610 

**  having,  by  means  thereof,  tied  the  hands  of  his  ad- 
**  versary."^ 

The  injunction  does  not,,  however,-  prohibit  any  party 
in  interest  from  doing  whatever  is  reasonably  necessary 
for  the  preservation  of  the  property  in  controversy.* 

In  some  of  the  states  the  laws  governing  procednre 
permit  the  union  of  legal  and  equitable  remedies  in  the 
same  action,  ''the  blending  of  an  action  at  law  with  a 
'*  petition  for  ancillary  relief  to  the  equity  side  of  the 
*'  court'*  • 

So  in  an  action  of  ejectment  or  trespass,  plaintiff  may 
pray  for  an  injunction  pendente  lUe,  to  restrain  the 
future  extraction  of  ore  or  the  continuance  of  the  tres- 
pass.^ 

In  the  federal  and  some  of  the  state  courts,  the  appli- 
cation for  the  preventive  relief  by  injunction  is  an  an- 
dllary  proceeding,  and  requires  the  institution  of  a 
separate  equitable  action  in  aid  of  the  action  at  law. 
In  a  state  wherein  the  union  of  legal  and  equitable 
remedies  is  permitted,  upon  removal  of  the  cause  to  the 
federal  courts,  the  pleadings  must  be  recast  and 
amended  bills  filed,  one  on  the  law  and  one  on  the  equity 
side  of  the  court.* 

The  question  of  pleadings  and  practice  will  therefore 
depend  upon  the  rules  controlling  the  forum  whose 
jurisdiction  is  invoked.  These  are  subjects  foreign  to 
this  treatise. 

>  Silver  Peak  Mines  v.  Hanchett,  93  Fed.  76,  citing  Vanzandt  v.  Mining 
Co.,  48  Fed.  770;  Haight  v.  Lucia,  36  Wis.  355,  361;  Mowrer  v.  State, 
107  Ind.  539,  8  N.  £.  561. 

■Silver  Peak  Mines  v,  Hanchett,  93  Fed.  76,  citing  Behrens  v.  Me- 
Kenzie,  23  Iowa,  333,  341,  92  Am.  Dec.  428;  Mowrer  v.  State,  107  Ind. 
539,  8  N.  E.  561.  ( 

s  Natoma  W.  and  M.  Co.  v,  Clark,  14  Cal.  554. 

*More  V.  Massini,  32  Gal.  590;  Pfister  v.  Dascey,  65  Gal.  403,  405,  4 
Pac.  393;  Hughes  v,  Dunlap,  91  Gal.  385,  390,  27  Pac  642. 

•Hurt  V.  Hollingsworth,  100  U.  8.  100;  Perkins  v.  Hendriz,  23  Fed. 
418;  Northern  Pacific  R.  B.  v.  Paine,  119  U.  S.  561,  7  Sup.  Gt.  Bep.  323. 
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2  873.  Inspection  and  survey. — ^We  have  no  concern 
with  the  various  state  and  territorial  statutes  which  pro- 
vide for  the  periodical  inspection  of  mines  by  officials 
appointed  for  that  purpose.  These  are  in  the  nature  of 
police  regulations,  and  have  for  their  principal  object 
the  protection  of  miners  who  are  engaged  in  under- 
ground work.* 

In  all  mining  litigation,  particularly  in  actions  where- 
in underground  trespasses  are  alleged,  and  the  owner- 
ship, situation,  and  value  of  ore  bodies  in  dispute  are 
necessarily  involved,  the  subject  of  inspection  and 
survey  for  the  purpose  of  disclosing  the  facts  is  of  the 
greatest  importance,  not  only  to  tiie  litigants,  but  to 
enable  the  court  to  apply  the  law. 

Some  of  the  states  have  special  statutes  upon  the  sub- 
ject, more  or  less  comprehensive,  all,  however,  based 
upon  the  same  underlying  principles.  Ordinarily,  under 
these  statutes,  the  pendency  of  an  action  is  necessary  to 
enable  a  party  to  enter  upon  and  underneath  the  lands 
in  possession  of  others,  and  the  proceedings  necessary 
to  obtain  an  order  of  the  court  to  inspect,  sample,  and 
survey  are  defined  with  more  or  less  particularity.^ 

In  Montana  the  law^  authorizes  an  inspection  and 
survey  without  suit,  **  whenever  any  person  shall  have 
*  *  any  right  to,  or  interest  in,  any  lead,  lode,  or  mining 
**  claim  which  is  in  the  possession  of  another  person, 

^A  reference  to  these  statutes  in  the  older  states  will  be  found  in  the 
notes  to  §  19,  ante.  In  the  Appendix,  where  the  legislation  of  each  of 
the  precious-metal-bearing  states  of  the  west  is  given,  there  will  also 
be  found  a  reference  to  cognate  legislation. 

•CaUfomia,  C.  C.  P.,  §§742,  743;  Colorado,  Mills'  Annot.  Stats.,  §§ 
3l64,  3176;  People  ex  rel,  Calumet  G.  M.  and  M.  Co.  v,  De  France 
(Colo.),  68  Pac  267;  Nevada,  Comp.  Laws  (1900),  §§250-252;  New 
Mexico,  Laws  of  1887,  p.  206;  Comp.  Laws  (1897),  §§2293-2297; 
:Korth  Dakota,  Bev.  Code  1899,  §1442;  South  Dakota,  Bev.  Stats.  Dak., 
p.  95,  (see  Comp.  Laws  Dak.  1887,  §  2014;  Grantham's  Annot.  Stats. 
of  S.  D.  (1899),  §  2672);  Utah,  Bev.  Stats.  (1898),  §§  3515,  3516. 

■Bev.  Code  Civ.  Proc,  §  1317. 
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''  and  it  shall  be  necessary  for  the  ascertainment,  en> 
**  forcement,  or  protection  of  cnch  right,"  giving  the 
district  court  or  jndge  thereof  power,  upon  investigat- 
ing the  facts,  to  issue  the  necessary  order.  The  consti- 
tutionality of  this  class  of  legislation  has  been  upheld.^ 
The  supreme  court  of  Montana  has  said  of  this  law : — 

"  The  purpose  of  the  statute  is  to  serve  the  interest 
**  of  justice,  however,  and  not  to  be  made  an  instrument 
**  of  injustice  and  oppression.    Under  it  the  court  may 

*  ^  not,  without  a  reasonable  showing,  and  in  disregard 
**  of  the  rights  of  the  party  in  possession  of  the  prop- 

*  *  erty  or  in  control  of  the  means  of  access  to  it,  permit 
"  his  adversary  to  enter  upon  it,  merely  because  he 
**  desires  and  asks  for  an  order  permitting  him  to  do 
**so.''* 

Similar  legislation  is  found  in  other  states;'  but 
independent  of  any  state  legislation,  as  an  aid  to  dis- 
covery in  pending  actions,  the  i)ower  to  order  an  inspec- 
tion of  real  property  has  long  existed  in  the  courts  of 
equity. 

As  was  said  by  Judge  Baldwin,  sitting  as  circuit 
judge  in  the  ninth  circuit,* — 

'^  Ought  a  court  of  equity  in  a  mining  case,  when  it 
has  been  convinced  of  the  importance  thereof  for  the 
purposes  of  the  trial,  to  compel  an  inspection  and 
survey  of  the  works  of  the  parties,  and  admittance 
thereto  by  means  of  the  appliances  in  use  at  the  mine? 
All  the  analogies  of  equity  jurisprudence  favor  the 

*  *  affirmation  of  this  proposition.    The  very  great  pow- 
ers with  which  a  court  of  chancery  is  clothed  were 


it 

n 


It 


>  St  Looifl  M.  and  M.  Co.  v.  Montana  Co^  9  Mont  228,  23  Pac  510; 
affirmed  on  writ  of  error,  Montana  Co.  r.  8t  Louis  M.  and  M.  Co.,  152 
U.  8.  160,  14  Snp.  Ct  Bep.  506. 

•SUte  V.  Distriet  Court  (Mont),  65  Pac  1020. 

>  Idaho,  Bev.  Stats.  1887,  {4542;  Code  Cit.  Proe.  (1901),  f|3383- 
3384. 

^Thomburgh  v.  Savage  M.  Go.y'Fed.  Gas.  No.  13,986,  7  Morr.  Mia. 
Bep.  667. 
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given  it  to  enable  it  to  carry  out  the  administration 
**  of  nicer  and  more  perfect  justice  than  is  attainable 
**  in  a  court  of  law.  ...  It  would  be  a  denial  of  justice, 
**  and  utterly  subversive  of  the  objects  for  which  courts 

*  *  were  created,  for  them  to  refuse  to  exert  their  power 
**  for  the  elucidation  of  the  very  truth — the  issue  be- 
**  tween  the  parties.    Can  a  court  justly  decide  a  cause 

*  *  without  knowing  the  facts  1  And  can  it  refuse  to  learn 
•*  thefactsT^^^ 

The  equitable  jurisdiction  to  order  such  insj)ection 
and  survey  is  well  recognized  in  England.* 

As  to  the  terms  under  which  orders  for  such  inspec- 
tion are  given  under  the  existing  English  rules,  Mr. 
MacSwinney  says  that  the  applicant  will  usually  be 
required  to  submit  to  the  following : — 

**  He  will  usually  be  required  to  give  a  reasonable 
**  notice  in  writing,  stating  the  time  at  which  he  pro- 
'^  poses  that  the  inspection  shall  take  place,  and  then 
^ '  names  a  description  of  th,e  persons  whom  he  proposes 
'*  as  his  agents  for  that  purpose.  He  will  not  be  al- 
lowed to  appoint  agents  to  whom  his  neighbor  may 
reasonably  object  He  will  not  be  allowed  to  in- 
spect, except  for  the  purpose  of  ascertaining  the 

*  *  fact  of  the  encroachment.  His  neighbors  will 
usually  be  allowed  to  attend  the  inspection.  The 
obstructions  which  he  may  remove  will  usually  be 

**  confined  to  such  matters  as  rubbish,  framed  dams, 
**  and  barriers,  and  recently  erected  walls,  and  then 

*  *  only  when  the  removal  can  take  place  without  danger 
**  to  life  and  health;  and  (irrespective  of  life  or  health) 

*  *  he  will  not  be  allowed  to  do  unnecessary  damage  to 
*'his    neighbor's    property    or    operations.     He  will 

• 

1  Quoted  in  Montana  Go.  v,  St.  Louis  M.  and  M.  Co.,  152  IT.  S.  160,  14 
Snp.  Gt.  Bep.  506. 

'Bainbridge  on  Mines,  4th  ed.,  pp.  315,  317;  MacSwinney  on  Mines 
p.  540;  Lonsdale  v.  Gurwen,  3  Bligb,  168;  Walker  v,  Fletcher,  Id,, 
172;  Blakesley  v.  Wheeldon,  1  Hare,  176;  Lewis  v.  Marsh,  8  Hare,  97; 
Bennett  i).  Whitehonse,  28  Beav.  119;  Bennett  t;.  Griffiths,  30  L.  J.  Q.  B. 
98;  Whalej  i;.  Braucker,  10  L.  T.  N.  S.  155. 


a 
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**  nsnally  have  to  make  good  all  damage  which  his 
**  neighbor  may  sustain ;  and  he  may  be  obliged  to  give 
**  security  that  he  will  do  so,  and  he  will  usually  have 
'^  to  bear  all  the  costs  of  the  inspection."  ^ 

In  America  the  right  of  the  courts  to  grant  the  privi- 
lege of  insi)ection  and  survey  in  proper  cases  is  well 
settled.^ 

The  privilege  of  sampling  within  reasonable  limits  is 
also  allowed,  where  the  value  of  ore  is  a  fact  to  be 
determined.  Whether  or  not  the  cost  of  the  inspection 
and  survey  will  be  allowed  the  party  in  the  event  of  his 
success  in  the  litigation,  depends  upon  the  law  of  the 
particular  state  or  territory.  Costs  are  matters  of  statu- 
tory regulation,  and  no  general  rule  may  be  laid  down. 

The  extent  to  which  the  courts  may  grant  the  privi- 
lege of  inspection  and  survey,  the  territorial  limits 
within  which  it  shall  be  confined,  and  other  matters  of 
detail,  will  depend  upon  the  nature  of  the  issues.  The 
discretion  of  the  court  in  this  behalf  must,  of  course, 
be  reasonably  exercised.  The  right  has  become  so  w^ 
recognized  by  the  profession  that  reciprocal  privileges 
are  usually  granted  by  stipulation. 

*  MacSwinnej  on  Mines,  pp.  541,  542.  See,  also,  Stewart  on  Ifinos,  p. 
255. 

'  St.  Louis  M.  and  M.  Co.  v.  Montana  Co.,  152  IT.  8.  160,  14  Sap.  Ct. 
Bep.  506;  Montana  Co.  v,  St.  Louis  M.  and  M.  Co.,  9  Mont.  228,  23  Pac 
510;  Duggan  v,  Davej,  4  Dak.  110,  128,  26  N.  W.  887;  Stoekbridge  Iron 
Co.  V,  Cone  Iron  Works,  102  Mass.  80;  Thomas  v.  Allentown  M.  Co.,  28 
N.  J.  £q.  77 ;  Bluebird  M.  Co.  v.  Murray,  9  Mont  468,  23  Pae.  1029. 
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CHAPTER    I. 

mSULAB   POSSESSIONS    OF    THE   UNITED    STATES. 


1876.   Introduetoxy. 
S877.   Hawaii 


§  878.    Porto  Bico. 

•I  879.   Philippine  Islands. 


§  876.  Introductory. — The  treaties  under  which  the 
United  States  succeeded  to  the  municipal  sovereignty 
of  Hawaii,  Porto  Rico,  and  the  Philippine  Islands  con- 
veyed to  the  United  States  all  lands  which  were  then 
held  by  the  respective  ceding  powers  which  fell  within 
the  category  of  *  *  crown  lands,  *  *  or  *  *  national  domain, ' ' 
— ^that  is,  such  lands  as  had  not  passed  into  private 
ownership  by  grants  from  the  former  sovereign.  These 
lands  therefore  became  the  property  of  the  United 
States  by  the  terms  of  annexation  or  cession,  and  as 
such  may  be  disposed  of  only  under  the  direction  of 
congress.* 

None  of  the  public  land  laws  of  the  United  States 
is  by  mere  force  of  the  territorial  acquisition  extended 
over  the  newly  acquired  territory,  and  until  the  will 
of  the  national  legislature  finds  expression  in  congres- 
sional enactment,  all  lands  which  are  subject  to  classi- 
fication as  ** public**  are  necessarily  in  a  state  of 
reservation.  The  extension  of  federal  laws  over  ceded 
territory  has  always  been  gradual.  Different  conditions 
exist  in  different  localities.  An  economic  or  govern- 
mental policy  which  might  be  wise  and  prudent  in  a 
district  such  as  Alaska,  with  a  sparse  population  and 
practically  no  organized  municipal  government,  might 
not,  and,  as  we  know,  would  not,  be  suited  to  the  Philip- 

^  Opinion  Attorney-General,  29  L.  D.  32. 
Llndley  on  M.— 102 
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pine  Islands — a,  conquered  ooimtiyy  with  a  dense  popu- 
lation, and  having  at  the  time  of  its  cession  an  organized 
government  framed  on  theories  altogether  different 
from  that  in  force  in  the  United  States.  Therefor^  it 
became  necessary  to  deal  with  each  cession  separately. 
It  is  not  onr  purpose  to  make  an  extended  analysis  of 
the  legal  systems  in  force  in  any  of  the  newly  acquired 
possessions  prior  to  the  treaties  of  cession.  Our  object 
in  the  main  is  to  briefly  indicate  tiie  present  status  of  the 
ceded  lands,  looking  to  their  ultimate  disposal.  Neces- 
sarily time  will  be  required  to  determine  the  exact 
status  of  these  lands,  and  it  is  probable  that  some  of 
the  present  legislation  will  undergo  radical  changes 
before  we  shall  have  in  the  insular  possessions  a  stable 
or  permanent  public  land  system. 

§  877.  Hawaii. — The  joint  resolution  providing  for 
the  annexation  of  the  Hawaiian  Islands,  approved  July 
7,  1898,  contains  the  following: — 

The  existing  laws  of  the  United  States  relative  to 
the  public  lands  shall  not  apply  to  such  lands  in  the 
Hawaiian  Islands;  but  the  congress  of  the  United 
States  shall  enact  special  laws  for  their  management 
and  disposition. '' 


it 
a 
a 
a 


The  act  of  congress  of  April  30,  1900,*  to  provide  a 
government  for  the  territory  of  Hawaii,  declared  that 
the  laws  of  Hawaii  relating  to  public  lands,  except  as 
changed  by  that  act,  should  remain  in  force  until  con- 
gress should  otherwise  provide.  The  changes  made  by 
the  act  were  few  and  in  no  sense  important  so  far  as  our 
present  purposes  are  concerned.  There  is  therefore 
no  existing  federal  legislation  on  the  subject  of  mineral 
lands  operative  in  the  territory.  Nor  is  there  any  refer- 
ence in  the  Hawaiian  laws  to  this  class  of  lands.   As  a 

^31  Stata.  at  Large,  p.  141. 
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matter  of  fact,  in  a  broad  economic  sense,  these  islands 
do  not  contain,  so  far  as  known,  mineral  deposits.  Mr. 
David  T.  Day,  in  an  interesting  monograph  on  this 
subject,^  points  out  that,  owing  to  the  comparatively 
recent  volcanic  origin  of  the  islands,  the  only  substances 
which  might  fall  within  the  designation  of  ** mineral'' 
in  its  comprehensive  sense  are  secondary  decomposition 
products,  and  in  mineral  resources  "the  Hawaiian  Isl- 
'*  ands  are  essentially  poor."  He  mentions  kaolin  of 
fine  quality,  sulphur,  gypsum,  and  building-stone,  also 
pumice-stone,  and  expressed  the  view  that  some  of  these 
deposits  may  be  of  possible  value  for  export,  and  that 
more  of  them  will  be  of  utility  in  the  local  industries. 
Whatever  the  future  may  develop  with  regard  to  the 
mineral  deposits  of  these  islands,  necessitating  some 
special  provisions  as  to  their  acquisition  when  found  on 
the  public  domain,  it  is  quite  manifest  that  such  pro^ 
visions  will  necessarily  be  local  in  character  and  admin- 
istered through  the  territorial  government. 

g  878.  Porto  Bico. — The  island  of  Porto  Rico  is  sup- 
posed to  contain  mineral  deposits  of  more  or  less  eco- 
nomic value,  and  at  times  under  the  Spanish  rule  there 
have  been  produced  gold,  silver,  lead,  platinum,  and 
copper  ores,  also  salt,  calcareous  phosphate,  and  iron. 

But  by  act  of  congress,  July  1, 1902,^  all  public  lands 
passing  to  the  United  States  have  been  ceded  to  the  gov- 
ernment of  Porto  Eico,  to  be  held  and  disposed  of  for 
the  use  and  benefit  of  the  people  of  the  island.  So  far 
as  we  are  advised,  there  is  as  yet  no  territorial  legisla- 
tion concerning  the  acquisition  of  mining  rights  in  the 
public  lands  in  this  territory.  Obviously  the  federal 
mining  laws  have  no  application  there. 

^''Mineral  Besonrces  of  the  Antilles,  Hawaii,  and  Philippines,"  Eng. 
Ma^.,  yol.  xvii,  p.  242  (Ma^,  1899). 
>  Stats.  Ist  Seas.  57  Cong.,  p.  731. 
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g  879.  Philippine  Islands. — ^At  the  time  of  the  ces- 
sion by  Spain  to  the  United  States  of  the  Philippine 
Islands,  there  was  in  existence  and  ox)eration  a  compre- 
hensive code  of  laws  emanating  from  the  Spanish  gov- 
ernment The  archipelago  is  known  to  be  rich  in  a 
variety  of  valuable  mineral  deposits,  and  the  area  of  the 
pnblic  domain  ceded  to  the  United  States  is  nndoubtedly 
very  large.  The  attention  of  congress  was  early  di- 
rected by  the  Philippine  Commission  to  the  pressing 
need  of  some  legislation  on  the  subject  of  mining  lands 
and  the  mining  industry  within  the  archipelago.  The 
act  passed  by  congress  and  approved  July  1,  1902,  en- 
titled **An  act  temporarily  to  provide  for  the  adminis- 
'*  tration  of  the  affairs  of  the  civil  government  in  the 
"  Philippine  Islands  and  for  other  purposes,''  embodied 
a  mining  code  which  is  printed  in  full  in  the  Api>endix. 

While  the  act  in  some  respects  follows  the  theories  of 
the  general  federal  law,  in  others  it  is  widely  dif- 
ferent. It  permits  no  extralateral  right  on  lode  loca- 
tions, allowing  a  locator  to  take  one  thousand  feet  square 
and  confining  him  within  his  vertical  boundaries.  In 
this  respect  tiie  law  is  practically  copied  from  the  Brit- 
ish Columbia  statute.  It  provides  for  the  marking  of 
the  location  line,  requires  discovery  of  mineral  in  place, 
and  a  record  to  be  made  of  the  claim.  It  prevents  the 
holder  from  holding  in  his,  its,  or  their  own  name  or  in 
the  name  of  any  other  person  or  corporation  or  associa- 
tion more  than  one  mineral  claim  on  one  vein.^ 

The  United  States  Philippine  Commission  or  its  suc- 
cessors are  authorized  to  make  regulations  not  in  con- 
flict with  the  act,  governing  the  location,  manner  of 
recording  and  amount  of  work  necessary  to  hold  pos- 
session. 

^This  provision  praetieally  prevents  consolidation.     Its  unwisdom  is 
apparent,  and  the  Philippine  Commission  has  recommended  its  repeaL 
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The  provisions  of  the  federal  mining  laws  as  to  an- 
nual work|  forfeiture  to  co-owners,  and  resumption  of 
work  to  prevent  forfeiture,  applications  for  patent^  fil- 
ing and  prosecution  of  adverse  claims,  with  the  substi- 
tution of  certain  Philippine  officials  and  tribunals  in- 
stead of  those  performing  like  functions  under  the  con- 
tinental law  are  embodied  in  the  Philippine  act.  The 
unit  of  a  placer  location  is  eight  hectares  (approximately 
twenty  acres)  with  a  limitation  of  sixty-four  hectares 
for  eight  persons.  The  incorporation  into  the  act  under 
consideration  of  those  provisions  which  follow  the  lines 
of  the  federal  mining  laws,  necessarily  carries  the  rules 
of  interpretation  applied  by  the  courts  to  those  laws. 

A  comparison  of  the  provisions  of  the  two  laws  will 
readily  disclose  the  differences  and  similarities  between 
them. 


APPENDIX-MISCELLANEOUS. 


TITLE   XIL 


FEDERAL    STATUTES    RELATING    TO    MINES,    TO- 
GETHER WITH  LAND  DEPARTMENT 

REGULATIONS. 


[The  section  references  in  the  foot-notes  are  to  the  text  of  the  fareatise 

unless  otherwise  specified.] 

I.    LODB  AND  Water  Law  or  Jitlt  26,  I860. 

n.    Places  Law  ov  Jxtly  9,  1870. 

III.    General  Mining  Act  ov  May  10,  1872. 

lY.  Title  XXXII,  Chapter  6,  ov  the  United  States  Bevisbd 
Statutes  Embodying  Existing  Laws  Bxlatino  to  Mineral 
Lands. 

v.    Mining  Legislation  vor  the  Philippine  Islands. 

\'L  Land  Department  Begulations  upon  Subject  ov  Mineral 
Lands  other  than  Goal. 

TIL    Goal  Land  Law  with  Regulations  Thereunder. 

VIIL    Instructions  Bilating  to  Selection:  ov  Lands  by  Bailboads 
AND  States. 

IX.  Petroleum  Law  ov  Per,  11,  1897,  and  Circular  Instructions 
Belating  Thereto. 

X.    Alien  Act  ov  March  2, 1897. 

XL  Begent  Legislation  and  Begulations  on  the  Subject  ov  Min- 
ing Claims  within  Forest  Bbseryations. 

XTTr    Legislation  Concerning  the  Cutting  ov  Timber  on  Pubuc 
Mineral  Lands. 

See,  also.  Mines  Inspectors'  Law,  Mar.  3,  1891  (26  Stats,  at  Large, 
p.  1104). 

I.    Lode  and  Watee  Law  op  July  26,  1866. 

For  a  history  of  the  passage  of  this  act,  its  essential  features,  its 
constracUon  by  the  land  department  and  the  courts:  see  ff  53-60. 


1626  APPENDIX 

For  an  aaalysifl  of  the  efaangei  made  by  the  act  of  Haj  10,  1872: 
mee%%  68-7i. 

Its  place  in  the  present  eyatem  aa  a  muniment  of  eadsting  titles: 
i  564. 

The  eztralateral  right  nader  the  act:  if  567,  572,  577. 

Sections  one,  two,  three^  foor,  and  six  repealed  (act  of  Maj  10, 1872, 
I  9),  bat  repeal  not  to  affect  existing  rights:  Id.,  ff  9,  16.  See;,  also. 
Be?.  SUta^  f  2344. 

An  act  granting  ike  right  of  way  to  ditch  and  canal  owners 
over  the  public  lands  and  for  other  purposes. 

14  Stats,  at  Large,  chap.  262,  page  251* 
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Be  it  enacted :  §  1.  That  the  mineral  lands  of  the  public 
domain,  both  surveyed  and  unsurveyed,  are  hereby  declared 
to  be  free  and  open  to  exploration  and  occupation  by  all  citi- 
zens of  the  United  States,  and  those  who  have  declared  their 
intention  to  become  citizens,  subject  to  such  regulations  as  may 
be  prescribed  by  law,  and  subject  also  to  the  local  customs 
or  rules  of  miners  in  the  several  mining  districts,  so  far  as 
the  same  may  not  be  in  conflict  with  the  laws  of  the  United 
States. 

Bepealed  by  act  of  May  10,  1872:  |  9. 


itry  aad  VateBii  BxtvalaicvaA  Bli^t. 

§  2.  And  be  it  further  enacted,  that  whenever  any  person, 
or  association  of  persons  claim  a  vein  or  lode  of  quartz,  or 
other  rock  in  place,  bearing  gold,  silver,  cinnabar,  or  copper, 
having  previously  occupied  and  improved  the  same  according 
to  the  local  customs  or  rules  of  miners  in  the  district  where 
the  same  is  situated,  and  having  expended  in  actual  labor  and 
improvements  thereon  an  amount  of  not  less  than  one  thou- 
sand dollars,  and  in  regard  to  whose  possession  there  is  no 
controversy  or  opposing  claim,  it  shall  and  may  b^  lawful 
for  said  claimant,  or  association  of  claimants,  to  file  in  the  local 
land  office  a  diagram  of  the  same,  so  extended  laterally  or 
otherwise  as  to  conform  to  the  local  laws,  customs,  and  rules 
of  miners,  and  to  enter  such  tract  and  receive  a  patent  there- 
for, granting  such  mine,  together  with  the  right  to  follow 
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snoli  vein  or  lode,  with  its  dips,  angles,  and  variations,  to  any 
depth,  although  it  may  enter  the  land  adjoining,  which  land 
adjoining  shall  be  sold  subject  to  this  condition. 

Repealed  hj  act  of  May  10,  1S72:  |  9. 
Patent  proettedinss. 

§  3.  And  be  it  further  enacted,  that  upon  the  filing  of  the 
diagram  as  provided  in  the  second  section  of  this  act,  and 
posting  the  same  in  a  conspicuous  place  on  the  claim,  together 
with  a  notice  of  intention  to  apply  for  a  patent,  the  register 
of  the  land  ofSce  shall  publish  a  notice  of  the  same  in  a  news- 
paper published  nearest  to  the  location  of  said  claim,  and  shall 
also  post  such  notice  in  his  ofiSce  for  the  period  of  ninety  days ; 
and  after  the  expiration  of  said  period,  if  no  adverse  claim 
shall  have  been  filed,  it  shall  be  the  duty  of  the  surveyor-gen- 
eral, upon  application  of  the  party,  to  survey  the  premises 
and  make  a  plat  thereof,  indorsed  with  his  approval,  desig- 
nating the  number  and  description  of  the  location,  the  value 
of  the  labor  and  improvements,  and  the  character  of  the  vein 
exposed;  and  upon  the  payment  to  the  proper  officer  of  five 
dollars  per  acre,  together  with  the  cost  of  such  survey,  plat, 
and  notice,  and  giving  satisfactory  evidence  that  said  diagram 
and  notice  have  been  posted  on  the  claim  during  said  period 
of  ninety  days,  the  register  of  the  land  office  shall  transmit 
to  the  general  land  office  said  plat,  survey,  and  description; 
and  a  patent  shall  issue  for  the  same  thereupon.  But  said 
plat,  survey,  or  description  shall  in  no  case  cover  more  than 
one  vein  or  lode,  and  no  patent  shall  issue  for  more  than  one 
vein  or  lode,  which  shall  be  expressed  in  the  patent  issued. 

Bepealed  by  act  of  May  10,  1872:  |  9. 

Swreysf  Xiemi^  of  elalms  Number  of  olaima  to  eaeh 
loeator;    EaEtralateral  rights    Siirfaeo  to  aooompai&y  lode* 

§  4.  And  be  it  further  enacted,  that  when  such  location  and 
entry  of  a  mine  shaU  be  upon  unsurveyed  lands,  it  shall  and 
may  be  lawful,  after  the  extension  thereto  of  the  public  sur- 
v^s  to  adjust  the  surveys  to  the  limits  of  the  premises 
according  to  the  location  and  possession  and  plat  aforesaid; 
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and  the  surveyor-general  may,  in  extending  the  surveys,  vary 
the  same  from  a  rectangular  form  to  suit  the  circumstances 
of  the  country  and  the  local  rules,  laws,  and  customs  of 
miners;  provided,  that  no  location  hereafter  made  shall 
exceed  two  hundred  feet  in  length  along  the  vein  for  each 
locator,  with  an  additional  claim  for  discovery  to  the  discov- 
erer of  the  lode,  with  the  right  to  follow  such  vein  to  any 
depth,  with  all  its  dips,  variations,  and  angles,  together  with  a 
reasonable  quantity  of  surface  for  the  convenient  working  of 
the  same,  as  fixed  by  local  rules ;  and  provided  further,  that  no 
person  may  make  more  than  one  location  on  the  same  lode, 
and  not  more  than  three  thousand  feet  shall  be  taken  in  any 
one  claim  by  any  association  of  persons. 

Bepealed  by  act  of  May  10,  1872:  §  9. 

State*  may  supply  lesislfttion  recvlatiaB  ibe  ^rorklAK  of 
mines. 

§  5.  And  be  it  further  enacted,  that  as  a  further  condition 
of  sale,  in  the  absence  of  necessary  legislation  by  congress, 
the  local  legislature  of  any  state  or  territory  may  provide 
rules  for  working  mines  involving  easements,  drainage,  and 
other  necessary  means  to  their  complete  development;  and 
those  conditions  shall  be  fully  expressed  in  the  patent. 

Preserred  in  Bey.  Stats.,  S  233S. 
Adverse  elaimi   Stay  of  proeeedlnss. 

§  6.  And  be  it  further  enacted,  that  whenever  any  adverse 
claimants  to  any  mine,  located  and  claimed  as  af  oresaid,  shall 
appear  before  the  approval  of  the  survey,  as  provided  in  the 
third  section  of  this  act,  all  proceedings  shall  be  stayed  until 
final  settlement  and  adjudication,  in  the  courts  of  competent 
jurisdiction,  of  the  rights  of  possession  to  such  claim,  when 
a  patent  may  issue  as  in  other  cases. 

Bepealed  by  act  of  May  10,  1S72:  |  il. 


Presideat  eatpawered  ta  establish  lamd  dUirieta, 

§  7.    And  be  it  further  enacted,  that  the  president  of  the 
United  States  be,  and  is  hereby,  authorized  to  establish  addi* 
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tional  land  districts,  and  to  appoint  the  necessary  officers 
under  existing  laws,  wherever  he  may  deem  the  same  neces- 
sary for  the  public  convenience  in  executing  the  provisions  of 
this  act. 

Presenred  in  Bev.  Stats.,  f  2343,  q.  ▼. 
Blghtfl  of  way  otov  pi&bUo  'lands. 

§  8.  And  be  it  further  enacted,  that  the  right  of  way  for 
the  construction  of  highways  over  public  lands,  not  reserved 
for  public  uses,  is  hereby  granted. 

Presenred  in  Bey.  Stats.,  i  2477,  q.  v. 

Prior  appropriatom  of  water  rights  protected;  Blffhts  of 
iray  for  ditches,  ete* 

§  9.  And  be  it  further  enacted,  that  whenever,  by  priority 
of  possession,  rights  to  the  use  of  water  for  mining,  agricul- 
tural, manufacturing  and  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  pos- 
sessors and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same ;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  purposes  aforesaid  is 
hereby  acknowledged  and  confirmed;  provided,  however,  that 
whenever,  after  the  passage  of  this  act,  any  person  or  persons 
shall,  in  the  construction  of  any  ditch  or  canal,  injure  or  dam- 
age the  possession  of  any  settler  on  the  public  domain,  the 
party  committing  such  injury  or  damage  shall  be  liable  to  the 
party  injured  for  such  injury  or  damage. 

Preserved  in  Bey.  Stats.,  §  2339,  q.  ▼. 
Homesteads  upom  mineral  lands. 

§  10.  And  be  it  further  enacted,  that  wherever,  prior  to  the 
passage  of  this  act,  upon  the  lands  heretofore  designated  as 
mineral  lands,  which  have  been  excluded  from  survey  and  sale, 
there  have  been  homesteads  made  by  citizens  of  the  United 
States,  or  persons  who  have  declared  their  intention  to  become 
citizens,  which  homesteads  have  been  made,  improved,  and 
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used  for  a^icultural  purposes,  and  upon  which  there  have 
been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovered,  and  which  are  properly  agricultural  lands,  the  said 
settlers  or  owners  of  such  homesteads  shall  have  a  right  of 
pre-emption  thereto,  and  shall  be  entitled  to  purchase  the  same 
at  the  price  of  one  dollar  and  twenty-five  cents  per  acre,  and 
in  quantity  not  to  exceed  one  hundred  and  sixty  acres;  or  said 
parties  may  avail  themselves  of  the  provisions  of  the  act  of 
congress  approved  May  twenty,  eighteen  hundred  and  sixty- 
two,  entitled  ''An  act  to  secure  homesteads  to  actual  settlers 
on  the  public  domain,"  and  acts  amendatory  thereof. 

Substantiallj  preserved  in  Bev.  Stats.,  |  2341^  q.  ▼• 

Seoretaiy  of  interior  auiy  sot  apart  acrievltnral  lamds. 

§  11.  And  be  it  further  enacted,  that  upon  the  survey  of 
the  lands  aforesaid,  the  secretary  of  the  interior  may  desig- 
nate and  set  apart  such  portions  of  the  said  lands  as  are  clearly 
agricultural  lands,  which  lands  shall  thereafter  be  subject  to 
pre-emption  and  sale  as  other  public  lands  of  the  United 
States,  and  subject  to  all  the  laws  and  regulations  applicable 
to  the  same. 

Preserved  in  Bev.  Stats.,  f  2342. 

II.  Places  Law  op  July  9, 1870. 

For  discussion  of  this  aet,  see  text^  f  62. 

Loeal  rules  and  customs  after  the  passage  of  this  act :  {  63. 

Changes  made  by  the  act  of  1872 :  §  72. 

Form  and  extent  of  locations  under  this  act :  §  447. 

An  act  to  amend  ''An  act  granting  the  right  of  toay  to  ditch 
and  canal  owners  over  the  public  lands,  and  for  other  pur- 
poses." 

16  Stats,  at  Large,  chap.  235,  p.  217. 


Aet  of  1866  amended* 

Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America  in  congress  assembled,  that  the 
act  granting  the  right  of  way  to  ditch  and  canal  owners,  over 
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the  public  lands,  and  for  other  purposes,  approved  July 
twenty-six,  eighteen  hundred  and  sixty-six,  be,  and  the  same 
is  hereby  amended,  by  adding  thereto  the  following  additional 
sections,  numbered  twelve,  thirteen,  fourteen,  fifteen,  sixteen, 
and  seventeen,  respectively,  which  shall  hereafter  constitute 
and  form  a  part  of  the  aforesaid  act. 

Plaeem  subjeot  to  entry)   fllte  of  elaim;   Group  elalauk 

§  12.  And  be  it  further  enacted,  that  claims  usually  called 
'* placers,"  including  all  forms  of  deposit,^  excepting  veins  of 
quartz,  or  other  rock  in  place,  shall  be  subject  to  entry*  and 
patent*  under  this  act,  under  like  circumstances  and  con- 
ditions, and  upon  similar  proceedings  as  are  provided  for  vein 
or  lode  claims;  provided,  that  where  the  lands  have  been  pre- 
viously surveyed  by  the  United  States,  the  entry,  in  its  exte- 
rior limits,  shall  conform  to  the  legal  subdivisions  of  the  public 
lands,  no  further  survey  or  plat  in  such  case  being  required,* 
and  the  lands  may  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre;  provided,  further,  that  legal  subdivisions 
of  forty  acres  may  be  subdivided  into  ten  acre  tracts;*  and 
that  two  or  more  persons,  or  association  of  persons,  having 
contiguous  claims  of  any  size,  although  such  claims  may  be 
less  than  ten  acres  each,  may  make  joint  entry  thereof;*  and 
provided  further,  that  no  location  of  a  placer  claim,  hereafter 
made,  shall  exceed  one  hundred  and  sixty  acres  for  any  one 
person  or  association  of  persons,  which  location  shall  conform 
to  the  United  States  surveys ;  and  nothing  in  this  section  con- 
tained shall  defeat  or  impair  any  bona  fide  pre-emption  or 
homestead  claim  upon  agricultural  lands,  or  authorize  the  sale 
of  the  improvements  of  any  bona  fide  settler  to  any  purchaser. 

See  f  i  2329-2331  Bey.  Stata. 

^What  Bubstanees  may  be  located  under  placer  laws:  S|  419-428. 
'Location  and  its  requirements:  SS  432,  433. 

DiacoTery:  $  437. 

Marking  on  the  ground:  f§  454,  455. 

Location  certificate:  t  459. 
'Proceedings  to  obtain  patent  to  lode  claims  generally  applicable  to 
placers:  §  699. 

Proof  of  expenditure:  S  701. 
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Proof  of  mineral  character  of  land  and  tliat  no  known  lodes  exist 
within  limits  of  the  claim:  fi  702,  703. 

Sorvejor-general's  certificate  as  to  expenditnres:  |  673. 
* Beseription  of  placer  claims  upon  surveyed  lands:  %  700. 

Surrey  of  placer  claims:  i  672. 
*Form  and  extent  of  placer  locations  prior  to  Ber.  Stats.:  |  447. 

Form  and  extent  under  Bev.  Stats:  i  448. 
'Placer  locations  by  corporations:  |  449. 

Locations  by  several  persons  in  the  interest  of  one:  f  450. 

Number  of  locations  by  an  individual:  i  450. 


§  13.  And  be  it  farther  enacted,  that  where  said  persons  or 
association,  thej  and  their  grantors,  shall  have  held  and 
worked  their  said  claims  for  a  period  equal  to  the  time  pre- 
scribed by  the  statute  of  limitations  for  mining  claims  of  the 
state  or  territory  where  the  same  may  be  situated,  evidence  of 
such  possession  and  working  of  the  claims  for  such  period 
shall  be  sufficient  to  establish  a  right  to  a  patent  thereto  under 
this  act,  in  the  absence  of  any  adverse  claim;  provided,  how- 
ever, that  nothing  in  this  act  shall  be  deemed  to  impair  any 
lien  which  may  have  attached  in  any  way  whatever  to  any 
mining  claim  or  property  thereto  attached  prior  to  the  issu- 
ance of  a  patenL 

See  i  2332  Bev.  Stata. 

§  14.  And  be  it  further  enacted,  that  all  ex  parte  aflSdavits 
required  to  be  made  under  this  act,  or  the  act  of  which  it  is 
amendatory,  may  be  verified  before  any  officer  authorized  to 
administer  oaths  within  the  land  district  where  the  claims 
may  be  situated. 

Preserved  in  Bev.  Stats^  |  2335. 


§  15.  And  be  it  further  enacted,  that  roisters  and  receiv- 
ers shall  receive  the  same  fees  for  services  under  this  act  as 
are  provided  by  law  for  like  services  under  other  acts  of  con- 
gress; and  that  effect  shall  be  given  to  the  foregoing  act 
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according  to  such  regulations  as  may  be  prescribed  hy  the 
commiBsioner  of  the  general  land  office. 

Fees  of  Tegiaten  and  receivers:  Bev.  Stats.,  |  2238. 
PnbUe  surreys  ezteaded. 

§  16.  And  be  it  further  enacted,  that  so  much  of  the  act  of 
March  third,  eighteen  hundred  and  fifty-three,  entitled  **An 
act  to  provide  for  the  survey  of  the  public  lands  of  California, 
the  granting  of  pre-emption  rights,  and  for  other  purposes,'' 
as  provides  that  none  other  than  township  lines  shall  be  sur- 
veyed where  the  lands  are  mineral,  is  hereby  repealed.  And 
the  public  surveys  are  hereby  extended  over  all  such  lands; 
provided,  that  all  subdividing  of  the  surveyed  lands  into  lots 
of  less  than  one  hundred  and  sixty  acres  may  be  done  by 
county  and  local  surveyors  at  the  expense  of  the  claimants; 
and  provided  further,  that  nothing  herein  contained  shall 
require  the  survey  of  waste  or  useless  land. 

Easements  for  v^ater  rights. 

§  17.  And  be  it  further  enacted,  that  none  of  the  rights 
conferred  by  sections  five,  eight,  and  nine  of  the  act  of  which 
this  is  amendatory  shall  be  abrogated  by  this  act ;  and  the  same 
are  hereby  extended  to  all  public  lands  affected  by  this  act; 
and  all  patents  granted,  or  pre-emption  or  homesteads  allowed, 
shall  be  subject  to  any  vested  and  accrued  water  rights,  or 
rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights  as  may  have  been  acquired  under  or  recognized 
by  the  ninth  section  of  the  act  of  which  this  act  is  amendatory. 
But  nothing  in  this  act  shall  be  construed  to  repeal,  impair,  or 
in  any  way  affect  the  provisions  of  the  **Act  granting  to  A. 
Sutro  the  right  of  way  and  other  privileges  to  aid  in  the  con- 
struction of  a  draining  and  exploring  tunnel  to  the  Comstock 
lode,  in  the  state  of  Nevada,"  approved  July  twenty-fifth, 
eighteen  hundred  and  sixty-six. 

See  Rev.  Stats.,  fiS  2340,  2344. 
Llndley  on  M.— lOS 
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III.  General  Mining  Act  op  May  10, 1872, 

For  a  history  of  the  pasaage  of  this  act,  see  %%  68,  69. 

For  a  discussion  of  the  changes  made  in  the  then  existing  law  loj 
this  act,  see  text,  If  70-72. 

For  a  statement  of  the  new  provisions  embodied  in  this  aet,  not 
contained  in  previous  acts,  see  f  73. 

Extralateral  rights  under  this  act:  f|  581-594. 

An  act  to  promote  the  development  of  the  mining  resources 
of  the  United  States. 

17  Stats,  at  Large,  chap.  152,  p.  91. 


Tftlnable   mlaerAl   depoalta    open   to   looatian;    WHo 
loeate. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America,  in  congress  assembled,  §  1.  That 
all  valuable  mineral  deposits^  in  land  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to 
be  free  and  open  to  exploration  and  purchase,  and  the  lands  in 
which  they  are  found  to  occupation  and  purchase,  by  citizens 
of  the  United  States,  and  those  who  have  declared  their  inten- 
tion to  become  such,*  under  regulations  prescribed  by  law,* 
and  according  to  the  local  customs  or  rules  of  miners,^  in  the 
several  mining  districts  so  far  as  the  same  are  applicable  and 
not  inconsistent  with  the  laws  of  the  United  States. 

Preserved  in  Bev.  Stats.,  |  2319. 

^  The  metallic  or  non-metallic  character  of  deposits  occuring  in  veins 
as  affecting  the  right  of  appropriation:  §  323. 

Character  of  deposits  subject  to  appropriation  nnder  placer  laws: 
i§  419-428. 

'Only  citisens  may  locate,  or  those  who  have  declared  their  intention 
to  become  such:  §  223. 

Who  are  citizens:  §9  224-226. 

dtisenship,  how  proved :  i  227. 

Acquisition  of  title  to  unpatented  claims  by  aliens:  fiS  231-234. 

Effect  of  naturalizing  alien  after  he  has  located  his  claim:  |  232. 

Bights  of  aliens  in  the  states:  fiS  237-238. 

General  property  rights  of  aliens  in  the  territories:  fiS  242-244. 
■Limits  within  which  state  may  legislate:  §§  249-250. 

Subjects  upon  which  states  have  enacted  laws  the  validity  of  which 
is  open  to  question :  §  251. 
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*  Permissive  seope  of  local  regulations:  f  270. 
Penalty  for  non-compliance  with  district  rules:  |  274. 
Subject  of  district  rules  generally:  §§  268-275. 

Leastb   of    lode    olalnii     Dtsoorery  OMoatial   to   loeatloa; 
Widtb  of  olmlaii  liBd-liaos  mnat  be  pmralleL 

§  2.  That  mining  claims  upon  veins  or  lodes  of  qnartz  or 
other  rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits  heretofore  located,  shall  be 
governed,  as  to  length  along  the  vein  or  lode,  by  the  customs, 
regulations,  and  laws  in  force  at  the  date  of  their  location.  A 
mining  claim  located  after  the  passage  of  this  act,  whether 
located  by  one  or  more  persons,  may  equal,  but  shall  not 
exceed,  one  thousand  five  hundred  feet  in  length  along  the 
vein  or  lode  f-  but  no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lo3e  within  the  limits  of  the 
claim  located.*  No  claim  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the  vein  at  the  surface, 
nor  shall  any  claim  be  limited,  by  any  mining  regulation,  to 
less  than  twenty-five  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface,*  except  where  adverse  rights  existing  at 
the  passage  of  this  act  shall  render  such  limitation  necessary. 
The  end-lines  of  each  claim  shall  be  parallel  to  each  other.^ 

Preserved  in  Hev.  Stats.,  |  2320. 

*  Length  of  lode  claim:  f  361. 

Surface  conflicts  with  prior  locations:  §  363. 
'Discovery  as  the  source  of  miner's  title:  |  335. 
What  constitutes  a  valid  discovery:  8  336. 
Where  discovery  must  be  made:  §  337. 
Effect  of  loss  of  discovery  upon  remainder  of  location :  |  338. 
Extent  of  locator's  rights  after  discovery  and  prior  to  completion  of 
location:  f  339. 

Surface  must  include  apex:  f  364. 

*  Width  of  lode  claims:  ft  361. 

«  End-lines  must  be  parallel:  §f  367,  682. 
Side-end  lines:  §  367. 

Xztralateral  and  Intrallmital  rlcbta« 

§  3.  That  the  locators  of  all  mining  locations  heretofore 
made,  or  which  shall  hereafter  be  made,  on  any  mineral,  vein, 
lode,  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
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assigns,  where  no  adverse  claim  exists  at  the  passage  of  this 
act,  so  long  as  they  comply  with  the  laws  of  the  United  States 
and  the  state,  territorial,  and  local  regulations,  not  in  conflict 
with  said  laws  of  the  United  States,  governing  their  possessory 
title,  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  lines  of  their  loca- 
tions and  of  all  veins,  lodes,  and  ledges,  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  outside  the  vertical  side- 
lines of  said  surface  locations;  provided,  that  their  right  of 
possession  to  such  outside  parts  of  said  veins  or  ledges  shall 
he  confined  to  such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward  as  aforesaid,  through  the  end-lines 
of  their  locations,  so  continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of  said  veins  or 
ledges.  And  provided  further,  that  nothing  in  this  section 
shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which 
extends,  in  its  downward  course,  beyond  the  vertical  lines  of 
his  claim,  to  enter  upon  the  surface  of  a  claim  owned  or  pos- 
sessed by  another. 

Preserved  in  Bev.  Stats.,  S  2322. 

The  "dip  right"  under  local  rules:  f  566. 

The  right  to  pursue  the  vein  in  depth  prior  to  patent,  under  aet  of 
1866:  S  567. 

Nature  of  estate  in  the  vein  created  by  grant  of  '^dip  right":  |  567. 

Eztralateral  rights  on  the  original  lode  under  patents  issued  prior 
to  May  10,  1872 :  572-574. 

Parallelism  of  end-lip es  not  required  under  aet  of  1866  but  required 
by  act  of  1872:  S§  576,  582. 

Extralateral  rights  in  locations  made  under  act  of  1872:  §{  581-594. 

"Broad  lodes":  §  583. 

Vein  entering  and  departing  through  same  nde-line:  §  584. 

Vein  crossing  two  parallel  side-lines:  §§  586-589. 

Vein  crossing  two  opposite  non-parallel  side-lines:  |  590. 

Vein  crossing  one  end-line  and  a  side-line:  fi  591. 

Vein  with  apex  wholly  within  location  but  crossing  no  boundary: 
i  592. 

Eztralateral  rights  as  to  veins  other  than  the  one  upon  which  the 
location  is  based:  S  593. 
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ExtnJateral  rights  conferred  hj  act  of  1872  on  locators  of  other 
lodes  located  before  1872:  §{  598-600. 

Legal  obstacles  interrupting  extralateral  rights:  8S  608-615. 
Union  of  veins  on  the  dip:  §  614. 
Gross-lodes:  8S  557-560. 
Intralimital  rights:  {§  548-553. 

Tunnel  rli^tsi   Iienffth  of  tnnnela. 

§  4.  That  where  a  tunnel  is  run  for  the  development  of  a 
vein  or  lode,  or  for  the  discovery  of  mines,  the  owners  of  such 
tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes 
within  three  thousand  feet  from  the  face  of  such  tunnel  on 
the  line  thereof,  not  previously  known  to  exist,  discovered  in 
such  tiuinel,  to  the  same  extent  as  if  discovered  from  the 
surface ;  and  locations  on  the  lines  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same  is 
being  prosecuted  with  reasonable  diligence,  shall  be  invalid; 
but  failure  to  prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the  right  to  all 
undiscovered  veins  on  the  line  of  said  tunnel. 

Preserred  in  Bev.  Stats.,  S  2323. 

Tunnel  locations  prior  to  the  enactment  of  federal  laws:  8  467* 

Acts  to  be  performed  in  acquiring  tunnel  rights:  §  472. 

''Line"  and  "face"  of  tunnel  defined:  §fi  473-474. 

Marking  of  tunnel  location  on  the  ground:  §  475. 

Length  upon  discovered  lode  awarded  to  tunnel  owner  by  above 
section:  f  481. 

Necessitj  for  appropriation  of  discovered  lode  by  surface  location: 
§  482.    See  note  to  fi  2323,  Bev.  Stats. 

To  what  extent  does  the  inception  of  a  tunnel  right  and  its  perpetu- 
ation by  prosecuting  work  with  reasonable  diligence  operate  as  a 
withdrawal  of  the  surface  from  exploration  by  others  f  §8  483-491.  See 
note  to  8  2323  Bev.  Stats.,  post, 

I«ooal  rules  auide  hj  mimerss  M«rldns  bonmdaries;  Records; 
A^'ww^l  labor;  Forfeiture;  Kesnmptlom  of  work;  Forfeiture 
•to  eooowners. 

§  5.  That  the  miners  of  each  mining  district  may  make 
rules  and  regulations  not  in  conflict  with  the  laws  of  the 
United  States,  or  with  the  laws  of  the  state  or  territory  in 
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which  the  district  is  situated,  governing  the  location,  manner 
of  recording,  amount  of  work  necessary  to  hold  possession  of 
a  mining  claim,  subject  to  the  following  requirements:  The 
location  must  be  distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced.  All  records  of  mining 
claims  hereafter  made  shall  contain  the  name  or  names  of  the 
locators,  the  date  of  the  location,  and  such  a  description  of 
the  claim  or  claims  located  by  reference  to  some  natural  object 
or  permanent  monument  as  will  identify  the  claim.  On  each 
claim  located  after  the  passage  of  this  act,  and  until  a  patent 
shall  have  been  issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year.  On  all  claims  located  prior  to  the 
passage  of  this  act,  ten  dollars'  worth  of  labor  shall  be  per- 
formed or  improvements  made  each  year  for  each  one  hun- 
dred feet  in  length  along  the  vein  until  a  patent  shall  have 
been  issued  therefor;^  but  where  such  claims  are  held  in 
common,  such  expenditure  may  be  made  upon  any  one  claim ; 
and  upon  a  failure  to  comply  with  these  conditions,  the  claim 
or  mine  upon  which  such  failure  occurred  shall  be  opened  to 
relocation  in  the  same  manner  as  if  no  location  of  the  same 
had  ever  been  made ;  provided,  that  the  original  locators,  their 
heirs,  assigns,  or  legal  representatives,  have  not  resumed  work 
upon  the  claim  after  such  failure  and  before  such  location. 
Upon  the  failure  of  any  one  of  several  co-owners  to  contribute 
his  proportion  of  the  expenditures  required  by  this  act,  the 
co-owners  who  have  performed  the  labor  or  made  the  improve- 
ments may,  at  the  expiration  of  the  year,  give  such  delinquent 
co-owner  personal  notice  in  writing  or  notice  by  publication  in 
the  newspaper  published  nearest  the  claim,  for  at  least  once  a 
week  for  ninety  days,  and  if,  at  the  expiration  of  ninety  days 
after  such  notice  in  writing  or  by  publication,  such  delinquent 
should  fail  or  refuse  to  contribute  his  proportion  to  comply 
with  this  act,  his  interest  in  the  claim  shall  become  the  prop- 
erty of  his  co-owners  who  have  made  the  required  expen- 
ditures. 

^  Amended  March  3,  1873,  so  that  the  time  for  the  first  annual  expendi- 
ture on  claims  located  prior  to  the  passage  of  the  act  of  Maj  10,  1872, 
should  be  extended  to  June  10,  1875.    Again  amended  June  6,  1874,  so 
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that  the  time  for  snch  expenditure  on  this  class  of  claims  should  be 
extended  to  January  1,  1875:  18  Stats,  at  Large,  61. 
See  Bev.  Stats.,  §  2324. 

Local  rules  and  regulations:  §§  268-275. 

What  is  sufficient  marking  under  federal  law:   §  373;  under  state 
statutes:  {  374. 

Location  certificate  and  record:  f§  379-392. 

Annual  labor:  f§  623-638. 

Bequirement  as  to  annual  labor  imperative:  S  624. 

Work  done  within  the  limits  of  a  group  of  claims:  §  630. 

Failure  to  perform  labor  renders  claim  open  to  relocation:  {§  642-645. 

Forfeiture  to  co-owners:  §  646. 

Besumption  of  work:  t|  651-654. 

Patemt  proeeedlmsa* 

§  6.  That  a  patent  for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  in  the  following  manner: 
Any  person,  association,  or  corporation  authorized  to  locate  a 
claim  under  this  act,  having  claimed  and  located  a  piece  of 
land  for  such  purposes,  who  has,  or  have,  complied  with  the 
terms  of  this  act,  may  file  in  the  proper  land  office  an  applica- 
tion for  a  patent,  under  oath,  showing  such  compliance, 
together  with  a  plat  and  field-notes  of  the  claim  or  claims  in 
common,  made  by  or  under  the  direction  of  the  United  States 
surveyor  general,  showing  accurately  the  boundaries  of  the 
claim  or  claims,  which  shall  be  distinctly  marked  by  monu- 
ments on  the  ground,  and  shall  post  a  copy  of  such  plat, 
together  with  a  notice  of  such  application  for  a  patent,  in  a 
conspicuous  place  on  the  land  embraced  in  such  plat  previous 
to  the  filing  of  the  application  for  a  patent,  and  shall  file  an 
affidavit  of  at  least  two  persons  that  such  notice  has  been  duly 
posted  as  aforesaid,  and  shall  file  a  copy  of  said  notice  in  such 
land  office,  and  shall  thereupon  be  entitled  to  a  patent  for  said 
land  in  the  manner  following :  The  register  of  the  land  office, 
upon  the  filing  of  such  application,  plat,  and  field-notes, 
notices,  and  affidavits,  shall  publkh  a  notice  that  such  appli- 
cation has  been  made,  for  the  period  of  sixty  days,  in  a  news- 
paper to  be  by  him  designated  as  published  nearest  to  said 
claim,  and  he  shall  also  post  such  notice  in  his  office  for  the 
same  period.  The  claimant,  at  the  time  of  filing  his  applica- 
tion, or  at  any  time  thereafter  within  sixty  days  of  publication. 
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shall  file  with  the  register  a  certifieate  of  the  United  States 

m 

surveyor-general  that  five  hundred  dollars'  worth  of  labor  has 
been  expended  or  improvements  made  upon  the  claim  by  him- 
self or  grantors;  that  the  plat  is  correct,  with  such  further 
description  by  such  reference  to  natural  objects  or  permanent 
monuments  as  shall  identify  the  elaim,  and  furnish  an  accu- 
rate description,  to  be  incorporated  in  the  patent  At  the 
expiration  of  the  sixty  days  of  publication,  the  claimant  shall 
file  his  affidavit^  showing  that  the  plat  and  notice  have  been 
posted  in  a  conspicuous  place  on  the  claim  during  said  period 
of  publication.  If  no  adverse  claim  shall  have  been  filed  with 
the  register  and  the  receiver  of  the  proper  land  ofSce  at  the 
expiration  of  the  sixty  days  of  publication,  it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists;  and  thereafter  no  objection  from  third  parties 
to  the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown 
that  the  applicant  has  failed  to  comply  with  this  act. 

Preseired  in  Ber.  Stats.,  |  2325. 

Survey  for  patent:  |{  670-673. 

The  sorvey  of  lodes:  {  671.    For  placers:  |  672. 

Posting  of  notice  and  copy  of  plat:  f  677. 

Initiatory  proceedings:  §  67S. 

Land  embraced  within  the  claim  must  be  dear  on  tract  books:  |  679. 

Application:  S  681. 

Verification  of  application:  {  682. 

Proofs:  $$  683-692. 

Application  to  purchase:  |  694.    Patents  for  placers:  IS  699*70i. 

AdTerse  elmlm,  how  filed  and  adjvdieated}    Iheoat  of  eiti- 


§  7.  That  where  an  adverse  claim  shall  be  filed  during  the 
period  of  publication,  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  bounda- 
ries, and  extent  of  such  adverse  claim,  and  all  proceedings, 
except  the  publication  of  notice,  and  making  and  filing  of  the 
affidavit  thereof,  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  juris- 
diction, or  the  adverse  claim  waived.  It  shall  be  the  duty  of 
the  adverse  claimant,  within  thirty  days  after  filing  his  claim, 
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to  commence  proceedings  in  a  court  of  competent  jurisdiction, 
to  determine  the  question  of  the  right  of  possession,  and  prose- 
cute the  same  with  reasonahle  diligence  to  final  judgment; 
and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land  office,  together 
with  the  certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  has  been  expended,  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and  shall 
pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together 
with  the  proper  fees,  whereupon  the  whole  proceedings  and 
the  judgment-roll  shall  be  certified  by  the  register  to  the  com- 
missioner of  the  general  land  office,  and  a  patent  shall  issue 
thereon  for  the  claim,  or  such  portion  thereof  as  the  applicant 
shall  appear,  from  the  decision  of  the  court,  to  rightly  possess. 
If  it  shall  appear  from  the  decision  of  the  court,  that  several 
parties  are  entitled  to  separate  and  different  portions  of  the 
claim,  each  party  may  pay  for  his  portion  of  the  claim,  with 
the  proper  fees,  and  file  the  certificate  and  description  by  the 
surveyor-general,  whereupon  the  register  shall  certify  the  pro- 
ceedings and  judgment-roll  to  the  commissioner  of  the  general 
land  office,  as  in  the  preceding  case,  and  patents  shall  issue  to 
the  several  parties  according  to  their  respective  rights.    Proof 
of  citizenship  under  this  act,  or  the  acts  of  July  twenty-sixth, 
eighteen  hundred  and  sixty-six,  and  July  ninth,  eighteen  hun- 
dred and  seventy,  in  the  case  of  an  individual,  may  consist  of 
his  own  affidavit  thereof,  and  in  case  of  an  association  of  per- 
sons unincorporated,  of  the  affidavit  of  their  authorized  agent, 
made  on  his  own  knowledge  or  upon  information  and  belief, 
and  in  case  of  a  corporation  organized  under  the  laws  of  the 
United  States,  or  of  any  state  or  territory  of  the  United  States, 
by  the  filing  of  a  certified  copy  of  their  charter  or  certificate  of 
incorporation;  and  nothing  herein  contained  shall  be  con- 
strued to  prevent  the  alienation  of  the  title  conveyed  by  a 
patent  for  a  mining  claim  to  any  person  whatever. 

See  Bev.  Stats.,  tS  2321,  2326. 

Adverse  claims:  §§  712-766. 


1642  APPENDIX. 

What  courts  have  jurisdiction:  |§  746-750. 

Is  a  suit  involving  an  adverse  claim  legal  or  equitable  in  its  nature: 
§  754. 

Form  of  judgment:  S  763. 
Effect  of  judgment :  §  765. 
Citizenship,  how  proved:  f  227. 
See  note  to  S  2326,  Bev.  Stats. 


Desortpttom  of  elaim  om  snrrejed  and  iinsiunreyed  land. 

§  8.  That  the  description  of  vein  or  lode  claims,  npon  sur- 
veyed lands,  shall  designate  the  location  of  the  claim  with 
reference  to  the  lines  of  the  public  surveys,  but  need  not  con- 
form therewith ;  but  where  a  patent  shall  be  issued  as  afore- 
said for  claims  upon  unsurveyed  lands,  the  surveyor  general, 
in  extending  the  surveys,  shall  adjust  the  same  to  the  bound- 
aries of  such  patented  claim,  according  to  the  plat  or  descrip- 
tion thereof,  but  so  as  in  no  case  to  interfere  with  or  change 
the  location  of  any  such  patented  claim. 

Preserved  in  Bev.  Stats.,  S  2327. 

Patemts  for  elalma  located  prior  to  1872,  hut  patomtod 
■nliseqiiemtly;  Bisbts  nnder  patomts  iwraod  lioforo  aet  of  1872. 

§  9.  That  sections  one,  two,  three,  four,  and  six  of  an  act 
entitled  ''An  act  granting  the  right  of  way  to  ditch  and  canal 
owners  over  the  public  lands,  and  for  other  purposes," 
approved  July  twenty-sixth,  eighteen  hundred  and  sixty-six, 
are  hereby  repealed,  but  such  repeal  shall  not  affect  existing 
rights.  Applications  for  patents  for  mining  claims  now  pend- 
ing may  be  prosecuted  to  a  final  decision  in  the  general  land 
office ;  but  in  such  cases  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of  the  provisions  of 
this  act;  and  all  patents  for  mining  claims  heretofore  issued 
under  the  act  of  July  twenty-sixth,  eighteen  hundred  and 
sixty-six,  shall  convey  all  the  rights  and  privileges  conferred 
by  this  act  where  no  adverse  rights  exist  at  the  time  of  the 
passage  of  this  act. 

See  Bev.  Stats.,  §  2328. 

Extralateral  rights  on  the  original  lode  under  patents  issued  prior 
to  May  10,  1872:  $$  572-577. 
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Eztralateral  ligfats  on  other  lodes  conferred  bj  act  of  1872  on  owners 
of  claims  previously  located:  SS  598-600. 

Construction  of  patents  applied  for  prior  but  issued  subsequent  to 
act  of  1866:  i  604. 

Plaeer  patents;    Aet  of  1870  amended;    Homesteads. 

§  10.  That  the  act  entitled  "An  act  to  amend  an  act  grant- 
ing the  right  of  way  to  ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes,'*  approved  July  ninth,  eighteen 
hundred  and  seventy,  shall  be  and  remain  in  full  force,  except 
as  to  the  proceedings  to  obtain  a  patent,  which  shall  be  similar 
to  the  proceedings  prescribed  by  sections  six  and  seven  of  this 
act  for  obtaining  patents  to  vein  or  lode  claims;  but  where 
said  placer  claims  shall  be  upon  surveyed  lands,  and  conform 
to  legal  subdivisions,  no  further  survey  or  plat  shall  be 
required,  and  all  placer  mining  claims  hereafter  located  shall 
conform  as  near  as  practicable  with  the  United  States  system 
of  public  land  surveys  and  the  rectangular  subdivisions  of 
such  surveys,  and  no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant,  but  where  placer 
claims  can  not  be  conformed  to  legal  subdivisions,  survey  and 
plat  shall  be  made  as  on  unsurveyed  lands;  provided,  that 
proceedings  now  pending  may  be  prosecuted  to  their  final 
determination  under  existing  laws ;  but  the  provisions  of  this 
act,  when  not  in  conflict  with  existing  laws,  shall  apply  to  such 
cases;  and,  provided  also,  that  where  by  the  segregation  of 
mineral  land  in  any  legal  subdivision  a  quantity  of  agricul- 
tural land  less  than  forty  acres  remains,  said  fractional 
portion  of  agricultural  land  may  be  entered  by  any  party 
qualified  by  law,  for  homestead  or  pre-emption  purposes. 

See  Bev.  Stats.,  S  2331. 

Patents  for  placers:   §S  699-704. 

Description  of  placers  upon  surveyed  lands:   S  700. 

Proof  of  expenditures:   S  701. 

Proof  of  mineral  character:  S  702. 

Proof  that  no  known  lodes  exist  within  limits  of  placer  claim:  fi  703. 

Patents  for  lodes  within  plaeers. 

§  11.     That  where  the  same  person,  association,  or  corpora- 
tion is  in  possession  of  a  placer  claim,  and  also  a  vein  or  lode 
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included  within  the  boundaries  thereof,  application  shall  he 
made  for  a  patent  for  the  placer  claim,  with  the  statement  that 
it  includes  such  vein  or  lode,  and  in  such  case  (subject  to  the 
provisions  of  this  act  and  the  act  entitled  ''An  act  to  amend 
an  act  panting  the  right  of  way  to  ditch  and  canal  owners 
over  the  public  lands,  and  for  other  purposes,"  approved  July 
ninth,  eighteen  hundred  and  seventy)  a  patent  shall  issue  for 
the  placer  claim,  including  such  vein  or  lode,  upon  the  pay- 
ment of  five  dollars  per  acre  for  such  vein  or  lode  claim,  and 
twenty-five  feet  of  surface  on  each  side  thereof.  The 
remainder  of  the  placer  claim,  or  any  placer  claim  not  embrac- 
ing any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate  of  two 
dollars  and  fifty  cents  per  acre,  together  with  all  costs  of  pro- 
ceedings ;  and  where  a  vein  or  lode,  such  as  is  described  in  the 
second  section  of  this  act,  is  known  to  exist  within  the  bound- 
aries of  a  placer  claim,  an  application  for  a  patent  for  such 
placer  claim  which  does  not  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a  conclusive  declara- 
tion that  the  claimant  of  the  placer  claim  has  no  right  of 
possession  of  the  vein  or  lode  claim ;  but  where  the  existence 
of  a  vein  or  a  lode  in  a  placer  claim  is  not  known,  a  patent 
for  the  placer  claim  shall  convey  all  valuable  mineral  and 
other  deposits  within  the  boundaries  thereof. 

PreBerved  in  Bev.  Stats.,  {  2333. 
Patents  for  lodes  within  placers:  S  704. 

Deputy  adneral  ■vrrejom;  Ezpeasee  of  patent i  irotioee» 
where  pnblisked;     Derignatian  of  newspaper;  Fees  of  ofteeon. 

§  12.  That  the  surveyor-general  of  the  United  States  may 
appoint  in  each  land  district  containing  mineral  lands  as 
many  competent  surveyors  as  shall  apply  for  appointment  to 
survey  mining  claims.  The  expenses  of  the  survey  of  vein  or 
lode  claims,  and  the  survey  and  subdivision  of  placer  claims 
into  smaller  quantities  than  one  hundred  and  sixty  acres, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid 
by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the 
same  at  the  most  reasonable  rates,  and  they  shall  also  be  at 
liberty  to  employ  any  United  States  deputy  surveyor  to  make 
the  survey.    The  commissioner  of  the  general  land  office  shall 


FEDERAL  MININQ  ACT  OF  1872.  1645 

also  have  power  to  establish  the  maximum  charges  for  surveys 
and  publication  of  notices  under  this  act;  and,  in  case  of 
excessive  charges  for  publication,  he  may  designate  any  news- 
paper published  in  a  land  district  where  mines  are  situated  for 
the  publication  of  mining  notices  in  such  district,  and  fix  the 
rates  to  be  charged  by  such  paper;  and,  to  the  end  that  the 
commissioner  may  be  fully  informed  on  the  subject,  each 
applicant  shall  file  with  the  register  a  sworn  statement  of  all 
charges  and  fees  paid  by  said  applicant  for  publication  and 
surveys,  together  with  all  fees  and  money  paid  the  register  and 
the  receiver  of  the  land  office,  which  statement  shall  be  trans- 
mitted, with  the  other  papers  in  the  case,  to  the  commissioner 
of  the  general  land  office.  The  fees  of  the  register  and  the 
receiver  shall  be  five  dollars  each  for  filing  and  acting  upon 
each  application  for  patent  or  adverse  claim  filed,  and  they 
shall  be  allowed  the  amount  fixed  by  law  for  reducing  testi- 
mony to  writing,  when  done  in  the  land  office,  such  fees  and 
allowances  to  be  paid  by  the  respective  parties ;  and  no  other 
fees  shall  be  charged  by  them  in  such  cases.  Nothing  in  this 
act  shall  be  construed  to  enlarge  or  affect  the  rights  of  either 
party  in  regard  to  any  property  in  controversy  at  the  time  of 
the  passage  of  this  act,  or  of  the  act  entitled  ''An  act  granting 
the  right  of  way  to  ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes,"  approved  July  twenty-sixth, 
eighteen  hundred  and  sixty-six,  nor  shall  this  act  affect  any 
right  acquired  under  said  act ;  and  nothing  in  this  act  shall  be 
construed  to  repeal,  impair,  or  in  any  way  affect  the  provis- 
ions of  the  act  entitled  '  'An  act  granting  to  A.  Sutro  the  right 
of  way  and  other  priviliges  to  aid  in  the  construction  of  a 
draining  and  exploring  tunnel  to  the  Comstock  lode,  in  the 
state  of  Nevada,"  approved  July  twenty-fifth,  eighteen  hun- 
dred and  sixty-six. 

See  Bev.  Stats.,  §|  2334,  2338,  2344. 

Surveyon-general  and  deputies:  §  659. 
Statement  of  fees  and  charges:  §  693. 

AAdaTlta»  before  whom  to  be  made. 

§  13.    That  all  affidavits  required  to  be  made  under  this  act, 
or  the  act  of  which  it  is  amendatory,  may  be  verified  before 
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any  officer  authorized  to  administer  oaths  within  the  land 
district  where  the  claims  may  be  situated,  and  all  testimony 
and  proofs  may  be  taken  before  any  such  officer,  and,  when 
duly  certified  by  the  officer  taking  the  same,  shall  have  the 
same  force  and  effect  as  if  taken  before  the  register  and 
receiver  of  the  land  office.  In  cases  of  contest  as  to  the  mineral 
or  agricultural  character  of  land,  the  testimony  and  proofs 
may  be  taken  as  herein  provided,  on  personal  notice  of  at  least 
ten  days  to  the  opposing  party;  or  if  said  party  cannot  be 
found,  then  by  publication  of  at  least  once  a  week  for  thirty 
days  in  a  newspaper,  to  be  designated  by  the  register  of  the 
land  office  as  published  nearest  to  the  location  of  such  land; 
and  the  register  shall  require  proof  that  such  notice  has  been 
given. 

See  Bey.  Stats.,  §  2335. 
CroM-lodes,   vmitliis  Telns. 

§  14.  That  where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
space  of  intersection ;  provided,  however,  that  the  subsequent 
location  shall  have  the  right  of  way  through  said  space  of 
intersection  for  the  purposes  of  convenient  working  of  the  said 
mine ;  and  provided,  also,  that  where  two  or  more  veins  unite, 
the  oldest  or  prior  location  shall  take  the  vein  below  the  point 
of  union,  including  all  the  space  of  intersection. 

Preserved  in  Bev.  SUts.,  f  2336. 

Cross-lodes:  fS  557-560. 
Union  of  veins  on  dip:  S  614. 

Millsites*  patents  for. 

§  15.  That  where  non-mineral  land,  not  contiguous  to  the 
vein  or  lode,  is  used  or  occupied  by  the  proprietor  of  such 
vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface-ground  may  be  embraced  and  included  in  an  applica- 
tion for  a  patent  for  such  vein  or  lode,  and  the  same  may  be 
patented  therewith,  subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  under  this  act 


FEDERAL  MINING  LAWS — BEVISED  STATUTES.  1647 

to  veins  or  lodes;  provided,  that  no  location  hereafter  made  of 
such  non-adjacent  land  shall  exceed  five  acres,  and  payment 
for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this 
act  for  the  superficies  of  the  lode.  The  owner  of  a  qnartz-mill 
or  redaction  works,  not  owning  a  mine  in  connection  there- 
with, may  also  receive  a  patent  for  his  millsite  as  provided 
in  this  section. 

Preserved  in  Bev.  Stats.,  I  2337* 

Millsitoe:   S$  519-624,  708. 

Location  of  millsite  with  reference  to  lode:  f  622. 
Nature  of  nee  required  in  case  of  location  by  lode  proprietor:  i  623. 
Bight  to  millsite,  how  initiated :  |  621. 

Millsite  need  for  qaarta-miU  or  reduction  works  disconnected  with 
lode  ownership:  (  624. 

RepoAliac  elaiues. 

§  16.  That  all  acts  and  parts  of  acts  inconsistent  herewith 
are  hereby  repealed ;  provided,  that  nothing  contained  in  this 
act  shall  be  construed  to  impair,  in  any  way,  rights  or  interests 
in  mining  property  acquired  under  existing  laws. 

See  Bev.  Stats.,  t  5696. 


lY.  Title  XXXII,  Chapteb  6,  of  Untfed  States  Revised 
Statutes  Embodyino  Existing  Laws  Relating  to 
Mineral  Lands. 


Reservatlom  of  miner al  lands  ftrom  sale  under  general  lai 

§2318.  In  all  cases  lands  valuable  for  minerals  shall  be 
reserved  from  sale,  except  as  otherwise  expressly  directed  by 
law. 

General  policy  of  government  as  to  reservation  of  mineral  lands :  §  47. 
Terms  of  reservation  nsed  in  vaiions  grants:  f  86. 
Beservation  of  mineral  lands  in  grants  to  states:  §9  136-139,  140. 
Seservation  in  Mexican  grants  nnder  act  of  1891:  S  127. 
Beservation  in  railroad  grants:  %%  152,  154,  155. 

Mineral  deposits  open  to  loeationi  Wlio  maj  loeate. 

§  2319.    All  valuable  mineral  deposits*  in  lands  belonging 
to   the  United  States,  both  surveyed  and  unsurveyed,  are 
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hereby  declared  to  be  free  and  open  to  exploration  and  pur- 
chase, and  the  lands  in  which  they  are  fonnd  to  occupation 
and  purchase,  by  citizens  of  the  United  States  and  those  who 
have  declared  their  intention  to  become  such,*  under  regula- 
tions prescribed  by  law,*  and  according  to  the  local  customs  or 
rules  of  miners  in  the  several  mining  districts,  so  far  as  the 
same  are  applicable  and  not  inconsistent  with  the  laws  of  the 
United  States.* 

^  The  metallic  or  non-metallic  character  of  deposits  occurring  in  Tdns 
as  affecting  the  right  of  appropriation:  |  323. 

Character  of  deposits  subject  to  appropriation  under  placer  laws: 
|§  419-428. 

'Only  citizens  or  those  who  have  declared  their  intention  to  become 
snch  may  locate:   S  223. 

VTho  are  citizens:  §§  224-226. 

Citizenship,  how  proved:  §  227. 

Acquisition  of  title  to  unpatented  claims  bj  aliens:  $S  231-234. 

Effect  upon  location  of  naturalizing  an  alien  after  he  has  located  his 
claim:  fi  232. 

Bights  of  aliens  in  the  states:  8i  237-238. 

General  property  rights  of  aliens  in  the  territories:  §§  242-244. 

*  Limits  within  which  state  may  legislate:  §S  249,  250, 

*  Permissive  scope  of  local  regulations:   §  270. 
District  regulations,  generally:   SS  268-275. 
Same  as  S  1,  act  1872. 

''Mineral  lands"  and  kindred  terms  defined:   SS  85-98. 
Bules  for  determining  mineral  character  of  land:  |  98. 

Lemffth  of  lode  elalmsi  BisooTory  essential  to  loeatlom; 
WidtH  of  elAln&s;    Emd-lines  must  be  paralleL 

§  2320.  Mining  claims  upon  veins  or  lodes  of  quartz  or 
other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits,  heretofore  located,  shall  be 
governed  as  to  length  along  the  vein  or  lode  by  the  customs, 
regulations,  and  laws  in  force  at  the  date  of  their  location.  A 
mining  claim  located  after  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one  thousand  five 
hundred  feet  in  length  along  the  vein  or  lode  ;*  but  no  location 
of  a  mining  claim  shall  be  made  until  the  discovery  of  the 
vein  or  lode  within  the  limits  of  the  claim  located.'    No  claim 
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shall  extend  more  than  three  hundred  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  nor  shall  any  claim  be  lim- 
ited by  any  mining  regulation  to  less  than  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  render  snch  limitation  necessary.* 
The  end-lines  of  each  claim  shall  be  parallel  to  each  other/ 

Same  as  §  2,  act  of  1872. 

^Length  of  lode  claims:  §  361. 

Location  in  excess:  fi  362. 

Surface  conflicts  with  prior  locations:  S  363. 
' Discovery  as  the  source  of  miner's  title:  §  335. 

What  constitutes  a  valid  discovery:  S  336. 

Where  discovery  must  be  made:  S  337. 

Effect  of  loss  of  discovery  upon  remainder  of  location:  |  338. 

Extent  of  locator's  rights  after  discovery  and  prior  to  completion 
of  location:  §  339. 

Surface  must  include  apex:  §  364. 
*  Width  of  lode  claims:  f  361. 
« End-lines  must  be  parallel:  {  582. 

Side-end  lines:  §  367. 

Proof  of  eitisei&alLip* 

§  2321.  Proof  of  citizenship,  nnder  this  chapter,  may  con- 
sist, in  the  case  of  an  individual,  of  his  own  affidavit  thereof ; 
in  the  case  of  an  association  of  persons  unincorporated,  of 
the  affidavit  of  their  authorized  agent,  made  on  his  own  knowl- 
edge, or  upon  information  and  belief;  and  in  the  case  of  a 
corporation  organized  under  the  laws  of  the  United  States,  or 
of  any  state  or  territory  thereof,  by  the  filing  of  a  certified 
copy  of  their  charter  or  certificate  of  incorporation. 

See  §  7,  act  of  1872. 

Supplemented  by  act  of  April  26,  1882,  which  provides  as 
follows: — 

*'That  applicants  for  mineral  patents,  if  residing  beyond 
the  limits  of  the  district  wherein  the  claim  is  situated,  may 
make  any  oath  or  affidavit  required  for  proof  of  citizenship 
before  the  clerk  of  any  court  of  record,  or  before  any  notary 
public  of  any  state  or  territory.'*  22  Stats,  at  Large,  p.  49, 
chap.  106. 

dtizensbip,  how  proved:  S  227. 
Undley  on  M.— 104 
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Estralateral  aad  intralimital  viKhta. 

§  2322.  The  locators  of  all  mining  locations  heretofore 
made  or  which  shall  hereafter  be  made,  on  any  mineral  vein, 
lode,  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  so  long  as  they  com- 
ply with  the  laws  of  the  United  States,  and  with  state,  terri- 
torial, and  local  regulations  not  in  conflict  with  the  laws  of  the 
United  States  governing  their  possessory  title,  shall  have  the 
exclusive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations,^  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface  lines  extended'  down- 
ward vertically,  although  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  in  their  course  downward  as 
to  extend  outside  the  vertical  side-lines  of  such  surface  loca- 
tions. But  their  right  of  possession  to  such  outside  parts  of 
such  veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end-lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges.'  And  nothing  in  this 
section  shall  authorize  the  locator  or  possessor  of  a  vein  or  lode 
which  extends  in  its  downward  course  beyond  the  vertical 
lines  of  his  claim  to  enter  upon  the  surface  of  a  claim  owned 
or  possessed  by  another. 

Same  as  i  3,  act  of  1872. 

'Intralimital  right:   H  548-553. 

'Right  to  pursue  the  vein  in  depth  prior  to  patent  under  act  of  1866: 
see  S  567. 

Nature  of  estate  in  vein  created  by  grant  of  ''dip  right":  i  567. 

Extralateral  rights  on  original  lode  under  patents  issued  prior  to 
May  10,  1872:  fiS  572-574. 

Parallelism  of  end-lines  not  a  condition  precedent  to  exercise,  under 
act  of  1866,  of  extralateral  right,  but  is  under  Bev.  Stats.,  discussed: 
i§  576,  582. 

Extralateral  right  under  Bev.  Stats.,  discussed:  {}  581*594. 

''Broad  lodes":  §  583. 

Vein  entering  and  departing  through  same  side-line:  §  584. 

Vein  crossing  two  parallel  side-lines:  §§  586-589. 

Vein  crossing  two  opposite  non-parallel  side-lines:  f  590. 
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Vein  crossing  one  end-line  and  a  side-line:  §  591. 
Vein  with  apex  wholly  within  location  but  crossing  no  boundary: 
§  592. 

Extralateral  rights  as  to  veins  other  than  the  one  upon  which  the 
location  is  based :  §  593. 

Eztralateral  rights  conferred  by  act  of  1872  on  locators  of  other 
lodes  located  before  1872:  {§  598-600. 

Legal  obstacles  interrupting  eztralateral  rights:  S§  608-615. 

Tunnels  and  tnnnel  rights;  Length  of  tvnnels. 

§  2323.  Where  a  tunnel  is  run  for  the  development  of  a 
vein  or  lode,  or  for  the  discovery  of  mipes,  the  owners  of  such 
tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes 
within  three  thousand  feet  from  the  face  of  such  tunnel  on 
the  line  thereof,  not  previously  known  to  exist,  discovered  in 
such  tunnel,  to  the  same  extent  as  if  discovered  from  the 
surface;  and  locations  on  the  line  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties  after 
the  commencement  of  the  tunnel,  and  while  the  same  is  being 
prosecuted  with  reasonable  diligence,  shall  be  invalid;  but 
failure  to  prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the  right  to  all 
undiscovered  veins  on  the  line  of  such  tunnel. 

Same  as  S  4,  act  of  1872. 

Tunnel  locations  prior  to  the  enactment  of  federal  laws:  S  467. 

Acts  to  be  performed  in  acquiring  tunnel  rights :  §  472. 

''Line"  and  "face"  of  tunnel  defined:  |S  473-474. 

Marking  of  tunnel  locations  on  the  ground:  §  475. 

Length  upon  discovered  lode  awarded  to  tunnel  owner  hy  above 
section:  §  481. 

Necessity  for  appropriation  of  discovered  lode  by  surface  location: 
S  482. 

To  what  extent  does  the  inception  of  a  tunnel  right  and  its  perpetu- 
ation by  prosecuting  work  with  reasonable  diligence  operate  as  a 
withdrawal  of  the  surface  from  exploration  by  others!  §§  483-491. 

Local  dlatiiot  mlesj  Marking  bomtdaries;  Beoords;  Annual 
labor;    Forfeiture;    Resumption  of  work|     Forfeiture  to  oo- 


§  2324.    The  miners  of  each  mining  district  may  make  regu- 
lations not  in  conflict  with  the  laws  of  the  United  States,  or 
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with  the  laws  of  the  state  or  territory  in  which  the  district  is 
situated,  governing  the  location,  manner  of  recording,  amount 
of  work  necessary  to  hold  possession  of  a  mining  claim,  subject 
to  the  following  requirements :  The  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries  can  be  readily 
traced.  All  records  of  mining  claims  hereafter  made  shall 
contain  the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  or  claims  located 
by  reference  to  some  natural  object  or  permanent  monument 
as  will  identify  the  claim.  On  each  claim  located  after  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  and 
until  a  patent  has  been  issued  therefor,  not  less  than  one  hun- 
dred dollars'  worth  of  labor  shall  be  performed  or  improve- 
ments made  during  each  year.  On  all  claims  located  prior  to 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten 
dollars'  worth  of  labor  shall  be  performed  or  improvements 
made  by  the  tenth  day  of  June,  eighteen  hundred  and  seventy- 
four,  and  each  year  thereafter,  for  each  one  hundred  feet  in 
length  along  the  vein  until  a  patent  has  been  issued  therefor; 
but  where  such  claims  are  held  in  common,  such  expenditure 
may  be  made  upon  any  one  claim;  and  upon  a  failure  to 
comply  with  these  conditions,  the  claim  or  mine  upon  which 
such  failure  occurred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made, 
provided  that  the  original  locators,  their  heirs,  assigns,  or 
legal  representatives,  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location.  Upon  the  failure  of 
any  one  of  several  co-owners  to  contribute  his  proportion  of 
the  expeditures  required  hereby,  the  co-owners  who  have 
performed  the  labor  or  made  the  improvements  may,  at  the 
expiration  of  the  year,  give  such  delinquent  co-owner  personal 
notice  in  writing  or  notice  by  publication  in  the  newspaper 
published  nearst  the  claim,  for  at  least  once  a  week  for  ninety 
days,  and  if  at  the  expiration  of  ninety  days  after  such  notice 
in  writing  or  by  publication  such  delinquent  should  fail  or 
refuse  to  contribute  his  proportion  of  the  expenditure  required 
by  this  section,  his  interest  in  the  claim  shall  become  the  prop- 
erty of  his  co-owners  who  have  made  the  required  expeditures. 
See  note  to  §  5  of  the  act  of  1872,  ante,  p.  163S. 
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Tunnel  Amendment,  February  11, 1875. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America  in  congress  assembled,  that 
section  two  thousand  three  hundred  and  twenty-four  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  that 
where  a  person  or  company  has  or  may  run  a  tunnel  for  the 
purpose  of  developing  a  lode  or  lodes,  owned  by  said  person 
or  company,  the  money  so  expended  in  said  tunnel  shall  be 
taken  and  considered  as  expended  on  said  lode  or  lodes, 
whether  located  prior  to  or  since  the  passage  of  said  act;  and 
such  person  or  company  shall  not  be  required  to  perform 
work  on  the  surface  of  said  lode  or  lodes  in  order  to  hold  the 
same  as  required  by  said  act.  18  Stats,  at  Large^  page  315, 
chap.  41. 

Amendment  of  January  22, 1880. 

"Provided,  that  the  period  within  which  the  work  required 
to  be  done  annually  on  all  unpatented  mineral  claims  shall 
commence  on  the  first  day  of  January  succeeding  the  date  of 
location  of  such  claim,  and  this  section  shall  apply  to  all 
claims  located  since  the  tenth  day  of  May,  Anno  Domini 
eighteen  hundred  and  seventy-two."  21  Stats,  at  Large,  p.  61, 
chap.  9. 

limits  within  which  local  regulations  may  be  made:  §  270. 
What  is  sufficient  marking  under  federal  law:  8  373.     Under  state 
statutes:  %  374. 

Neeessitj  and  object  of  marking:   {  371. 

Time  allowed  for  marking:  |  372. 

Perpetuation  of  monuments :  S  375. 

"Natural  objects''  and  "permanent  monuments"  defined:  i  383. 

Location  certificate  and  record:  S§  379-392. 

Annual  labor:  If  623-638. 

Bequirement  as  to  annual  labor  imperative:  §  624. 

Value  of  annual  labor,  how  estimated :  {  635. . 

Circumstances  under  which  annual  labor  is  excused:  fi  634. 

Failure  to  perform  labor  renders  claim  open  to  relocation:  H  642-645. 

Work  done  within  limits  of  a  group  of  claims:  8  630. 

Forfeiture  to  co-owners:   8  646. 

Besumption  of  work:  88  651-G54. 


1654  APPENDIX. 

ProoeedlnKS  to  seeiire  a  patent. 

§  2325.  A  patent  for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  in  the  following  manner: 
Any  person,  association,  or  corporation  authorized  to  locate 
a  claim  under  this  chapter,  having  claimed  and  located  a  piece 
of  land  for  such  purposes,  who  has,  or  have,  complied  with 
the  terms  of  this  chapter,  may  file  in  the  proper  land  office  an 
application  for  a  patent,  under  oath,  showing  such  compliance, 
together  with  a  plat  and  field  notes  of  the  claim  or  claims  in 
common,  made  by  or  under  the  direction  of  the  United  States 
surveyor-general,  showing  accurately  the  boundaries  of  the 
claim  or  claims,  which  shall  be  distinctly  marked  by  monu- 
ments on  the  ground,  and  shall  post  a  copy  of  such  plat, 
together  with  a  notice  of  such  application  for  a  patent,  in  a 
conspicuous  place  on  the  land  embraced  in  such  plat  previous 
to  the  filing  of  the  application  for  a  patent,  and  shall  file  an 
affidavit  of  at  least  two  persons  that  such  notice  has  been  duly 
posted,  and  shall  file  a  copy  of  the  notice  in  such  land  office, 
and  shall  thereupon  be  entitled  to  a  patent  for  the  land,  in 
the  manner  following :  The  register  of  the  land  office,  upon  the 
filing  of  such  application,  plat,  field  notes,  notices,  and  affi- 
davits, shall  publish  a  notice  that  such  application  has  been 
made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by 
him  designated  as  published  nearest  to  such  claim;  and  he 
shall  also  post  such  notice  in  his  office  for  the  same  period. 
The  claimant  at  the  time  of  filing  this  application,  or  at  any 
time  thereafter,  within  the  sixty  days  of  publication,  shall  file 
with  the  register  a  certificate  of  the  United  States  surveyor- 
general  that  five  hundred  dollars'  worth  of  labor  has  been 
expended  or  improvements  made  upon  the  claim  by  himself 
or  grantors ;  that  the  plat  is  correct,  with  such  further  descrip- 
tion by  such  reference  to  natural  objects  or  permanent  monu- 
ments as  shall  identify  the  claim,  and  furnish  an  accurate 
description,  to  be  incorporated  in  the  patent.  At  the  expira- 
tion of  the  sixty  days  of  publication  the  claimant  shall  file  his 
affidavit,  showing  that  the  plat  and  notice  have  been  posted 
in  a  conspicuous  place  on  the  claim  during  such  period  of 
publication.  If  no  adverse  claim  shall  have  been  filed  with 
the  register  and  the  receiver  of  the  proper  land  office  at  the 
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expiration  of  the  sixty  days  of  puBlication,  it  shall  be  assumed 
that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to 
the  proper  oflBeer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists ;  and  thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown 
that  the  applicant  has  failed  to  comply  with  the  terms  of  this 
chapter. 

Same  as  S  7,  act  1872. 

Amended  January  22,  1880,  iy  adding  the  following  pro- 
viso:— 

''Provided,  that  where  the  claimant  for  a  patent  is  not  a 
resident  of  or  within  the  land  district  wherein  the  vein,  lode, 
ledge,  or  deposit  sought  to  be  patented  is  located,  the  applica- 
tion for  patent  and  the  affidavits  required  to  be  made  in  this 
section  by  the  claimant  for  such  patent  may  be  made  by  his, 
her,  or  its  authorized  agent,  where  said  agent  is  conversant 
with  the  facts  sought  to  be  established  by  said  affidavits ;  and 
provided,  that  this  section  shall  apply  to  all  applications  now 
pending  for  patents  to  mineral  lands."  21  Stats,  at  Large,  p. 
61,  chap.  9. 

Survey  for  patent:  ||  670-672. 

Application  for  lode  patents  and  proceedings  therein:  fit  677-695. 
Application  for  placer  patents  and  proceedings  therein:  §S  699-701. 
Application  for  millsite  patents:   §  708. 

Application  for  patent,  contents :  §  680.  Application  bj  one  of  several 
eo-owners,  or  by  corporations:  §  681. 

Land  embraced  within  the  claim  must  be  clear  on  tract  books:  §  679. 

Verification  of  application  and  proofs:  §  682. 

Proof  of  compliance  with  law:  §§  683-692. 

Statement  of  fees  and  charges:  §  693. 

Application  to  purchase:  §  694. 

Proof  of  five  hundred  dollars'  expenditure  on  placers:  %  700. 

For  forms  used  in  patent  proceedings,  see,  post,  ''Porms." 

Adverse  elaims,  filing  of,  and  suit  upon. 

§  2326.  Where  an  adverse  claim  is  filed  during  the  period 
of  publication,  it  shall  be  upon  oath  of  the  person  or  persons 
making  the  same,  and  shall  show  the  nature,  boundaries,  and 
extent  of  such  adverse  claim,  and  all  proceedings,  except  the 
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publication  of  notice  and  making  and  filing  of  the  affidavit 
thereof,  shall  be  stayed  until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the 
adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse 
claimant,  within  thirty  days  after  filing  his  claim,  to  com- 
mence proceedings  in  a  court  of  competent  jurisdiction,  to 
determine  the  question  of  the  right  of  possession,  and  prose- 
cute the  same  with  reasonable  diligence  to  final  judgment; 
and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land  office,  together  with 
the  certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and  shall 
pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together 
with  the  proper  fees,  whereupon  the  whole  proceedings  and 
the  judgment-roll  shall  be  certified  by  the  register  to  the  com- 
missioner of  the  general  land  office,  and  a  patent  shall  issue 
thereon  for  the  claim,  or  such  portion  thereof  as  the  applicant 
shall  appear,  from  the  decision  of  the  court,  to  rightly  possess. 
If  it  appears  from  the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions  of  the  claim, 
each  party  may  pay  for  his  portion  of  the  claim  with  the 
proper  fees,  and  file  the  certificate  and  description  by  the  sur- 
veyor-general, whereupon  the  register  shall  certify  the  pro- 
ceedings and  judgment-roll  to  the  commissioner  of  the  general 
land  office,  as  in  the  preceding  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  a  title  conveyed  by  a  patent  for  a  mining  claim 
to  any  person  whatever. 

Subfltantially  same  as  I  7,  act  of  1872.    See  note  to  that  section. 

Supplemented  by  act  of  March  3,  1881,  which  provided 
as  follows: — 

**That  if,  in  any  action  brought  pursuant  to  section  twenty- 
three  hundred  and  twenty-six  of  the  Revised  Statutes,  title  to 
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the  ground  in  controversy  shall  not  be  established  by  either 
party,  the  jury  shall  so  find,  and  judgment  shall  be  entered 
according  to  the  verdict.  In  such  case  costs  shall  not  be 
allowed  to  either  party,  and  the  claimant  shall  not  proceed  in 
the  land  ofiSce  or  be  entitled  to  a  patent  for  the  ground  in 
controversy  until  he  shall  have  perfected  his  title."  21  Stats, 
at  Large,  page  505,  chap.  140. 

And  by  the  act  of  AprU  26, 1882,  (22  Stats,  at  Large,  49,) 
which  provides: — 

**That  the  adverse  claim  required  by  section  twenty-three 
hundred  and  twenty-six  of  the  Revised  Statutes  may  be  veri- 
fied by  the  oath  of  any  duly  authorized  agent  or  attorney  in 
fact  of  the  adverse  claimant  cognizant  of  the  facts  stated ;  and 
the  adverse  claimant,  if  residing  or  at  the  time  being  beyond 
the  limits  of  the  district  wherein  the  claim  is  situated,  may 
make  oath  to  the  adverse  claim  before  the  clerk  of  any  court  of 
record  of  the  United  States  or  the  state  or  territory  where  the 
adverse  claimant  may  then  be,  or  before  any  notary  public  of 
such  state  or  territory."    22  Stats,  at  Large,  p.  49,  chap.  106. 

"What  is  and  what  is  not  subject  of  adverse  claim:  S|  717-730. 

How,  when,  and  where  adverse  claim  must  be  asserted:  SS  734-742. 

Action  to  determine  adverse  claims:  §§  746-766. 

Pleadings  and  practice:  S§  754-758. 

The  judgment  and  its  effect:  §S  763-766. 

What  courts  have  jurisdiction:  §  746. 

From  whence  do  state  courts  derive  their  jurisdiction  to  try  such 
cases  f    8  750. 

Are  suits  involving  adverse  claims  in  their  nature  legal  or  equitable  f 
f  754. 

Desortptton  of  elalms  upon  ■nrreyed  and  usurreyed  lands. 

§  2327.  The  description  of  vein  or  lode  claims,  upon  sur- 
veyed lands,  shall  designate  the  location  of  the  claim  with 
reference  to  the  lines  of  the  public  surveys,  but  need  not  con- 
form therewith ;  but  where  a  patent  shall  be  issued  for  claims 
upon  unsurveyed  lands,  the  surveyor-general,  in  extending 
the  surveys,  shall  adjust  the  same  to  the  boundaries  of  such 
patented  claim,  according  to  the  plat  or  description  thereof, 
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but  so  as  in  no  case  to  interfere  with  or  change  the  location 
of  any  such  patented  claim. 

Same  as  §  8,  act  of  1872. 
Description:  §§  671-672. 


Patents  for  elaims  located  under  former  laws;  Patents 
issned  nnder  prior  laws. 

§  2328.  Applications  for  patents  for  mining  claims  nnder 
former  laws  now  pending  may  be  prosecuted  to  a  final  decision 
in  the  general  land  ofSce;  but  in  such  cases  where  adverse 
rights  ELte  not  aflfected  thereby,  patents  may  issue  in  pursuance 
of  the  provisions  of  this  chapter ;  and  all  patents  for  mining 
claims  upon  veins  or  lodes  heretofore  issued  shall  convey  all 
the  rights  and  privileges  conferred  by  this  chapter,  where  no 
adverse  rights  existed  on  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two. 

See  §  9,  act  of  1872. 

Eztralateral  rights  on  other  lodes  conferred  by  act  of  1872  on  owners 
of  claims  previously  located:  S§  598-600.   . 

Eztralateral  rights  on  the  original  lode  under  patents  issued  prior 
to  May  10,  1872:  §§  572-577. 

Construction  of  patents  applied  for  prior  but  issued  subsequent  to 
act  of  1872 :  S  604. 


Plaeers  and  other  forms  of  deposit  not  in  plaee  may  ~1be 
entered  and  patented. 

§2329.  Claims  usually  called  "placers,"  including  all 
forms  of  deposit,  excepting  veins  of  quartz,  or  other  rock  in 
place,  shall  be  subject  to  entry  and  patent,  under  like  circum- 
stances and  conditions,  and  upon  similar  proceedings,  as  are 
provided  for  vein  or  lode  claims;  but  where  the  lands  have 
been  previously  surveyed  by  the  United  States,  the  entry  in 
its  exterior  limits  shall  conform  to  the  legal  subdivisions  of 
the  public  lands. 

Substantially  same  as  first  clause  of  S  12,  act  of  1870. 

Character  of  deposits  subject  to  appropriation  under  placer  laws: 
§1  419-428. 

Placer  patents:  §§  672,  673,  699-703. 

Description  of  placer  claims  upon  surveyed  lands:  t  700. 
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Subdivisions  of  olminui;  Group  entries;  Mudmnm  eztent  of 
plneere. 

§  2330.  Legal  subdivisions  of  forty  acres  may  be  sub- 
divided into  ten-acre  tracts ;  and  two  or  more  persons,  or  asso- 
ciations of  persons,  having  contiguous  claims  of  any  size, 
although  such  clainus  may  be  less  than  ten  acres  each,  may 
make  joint  entry  thereof;  but  no  location  of  a  placer  claim, 
made  after  the  ninth  day  of  July,  eighteen  hundred  and 
seventy,  shall  exceed  one  hundred  and  sixty  acres  for  any 
one  person  or  association  of  persons,  which  location  shall  con- 
form to  the  United  States  surveys;  and  nothing  in  this  section 
contained  shall  defeat  or  impair  any  bona  fide  pre-emption 
or  homestead  claim  upon  agricultural  lands,  or  authorize  the 
sale  of  the  improvements  of  any  bona  fide  settler  to  any  pur- 
chaser. 

See  S  12,  act  of  1870. 

Form  and  extent  of  placer  locations  prior  to  Bev.  Stats.:  §  447. 

Form  and  extent  under  Bev.  Stats.:  %  448. 

Placer  locations  by  corporations:  %  449. 

Locations  by  several  persons  in  the  interest  of  one:  f  450. 

Number  of  locations  by  an  individual:  §  450. 

Placer  looations  must  ooafonn  to  publlo  swrreys;  Home- 
■temda. 

§  2331.  Where  placer  claims  are  upon  surveyed  lands,  and 
conform  to  legal  subdivisions,  no  further  survey  or  plat  shall 
be  required,  and  all  placer  mining  claims  located  after  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  shall 
conform  as  near  as  practicable  with  the  United  States  system 
of  public  land  surveys,  and  the  rectangular  subdivisions  of 
such  surveys,  and  no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant;  but  where  placer 
claims  cannot  be  conformed  to  legal  subdivisions,  survey  and 
plat  shall  be  made  as  on  unsurveyed  lands;  and  where  by  the 
segregation  of  mineral  lands  in  any  legal  subdivision  a  quan- 
tity of  agricultural  land  less  than  forty  acres  remains,  such 
fractional  portion  of  agricultural  land  may  be  entered  by  any 
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party  qualified  by  law,  for  homestead  or  pre-emption  pur- 
poses. 

Bee  S  16,  act  of  1870. 
See  $  16;  act  of  1872. 

Survey  of  placer  claims:  §  672. 

Description  of  placer  claims  upon  sorvejed  lands:  (  700. 

Plaeer  patentsy  w^hen  and  hoir  obtained. 

§  2332.  Where  such  person  or  association,  they  and  their 
grantors,  have  held  and  worked  their  claims  for  a  period  equal 
to  the  time  prescribed  by  the  statute  of  limitations  for  mining 
claims  of  the  state  or  territory  where  the  same  may  be  situated, 
evidence  of  such  possession  and  working  of  the  claims  for 
such  period  shall  be  sufficient  to  establish  a  right  to  a  patent 
thereto  under  this  chapter,  in  the  absence  of  any  adverse 
claim ;  but  nothing  in  this  chapter  shall  be  deemed  to  impair 
any  lien  which  may  have  attached  in  any  way  whatever  to 
any  mining  claim  or  property  thereto  attached  prior  to  the 
issuance  of  a  patent. 

Substantially  same  as  §  13,  act  of  1870. 

Placer  patents:   §8  699-704. 

Proof  of  title  without  possession  under  this  section:  |  688. 
Proof  of  five  hundred  dollars'  expenditure:  8  701. 
Proof  of  mineral  character  of  land:  |  702. 

Patents  for  lodes  within  plaoenu 

§  2333.  Where  the  same  person,  association,  or-corporation 
is  in  possession  of  a  placer  claim,  and  also  a  vein  or  lode 
included  within  the  boundaries  thereof,  application  shall  be 
made  for  a  patent  for  the  placer  claim,  with  the  statement 
that  it  includes. such  vein  or  lode,  and  in  such  case  a  patent 
shall  issue  for  the  placer  claim,  subject  to  the  provisions  of 
this  chapter,  including  such  vein  or  lode,  upon  the  payment 
of  five  dollars  per  acre  for  such  vein  or  lode  claim,  and  twenty- 
five  feet  of  surface  on  each  side  thereof.  The  remainder  of 
the  placer  claim,  or  any  placer  claim  not  embracing  any  vein 
or  lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre,  together  with  all  costs  of  proceedings; 
and  where  a  vein  or  lode,  such  as  is  described  in  section 
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twenty-tliree  hundred  and  twenty,  is  known  to  exist  within 
the  boundaries  of  a  placer  claim,  an  application  for  a  patent 
for  such  placer  claim  which  does  not  include  an  application 
for  the  vein  or  lode  claim  shall  be  construed  as  a  conclusive 
declaration  that  the  claimant  of  the  placer  claim  has  no  right 
of  possession  of  the  vein  or  lode  claim ;  but  where  the  existence 
of  a  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for 
the  placer  claim  shall  convey  all  valuable  mineral  and  other 
deposits  within  the  boundaries  thereof. 
8ame  as  |  11,  act  of  1872. 

Bight  to  appropriate  lodes  within  plaecm:  |  413. 
Maimer  of  locating  lodes  within  placers:  f  414. 
Width  of  lode  locations  within  placers:  |  415. 
Patent  for  lodes  within  placers:  fi  704. 
What  is  conveyed  bj  placer  patent:  i  781. 
''Lodes  known  to  ezist'^  i  781. 

Deputy  ndneral  marw^jovm;  ZSzpenses  of  uiurwvj  aad  patent; 
Pnblioation  of  notioes;  Designation  of  newspaper;  Fees  of 
•fSoers. 

§  2334.  The  surveyor-general  of  the  United  States  may 
appoint  in  each  land  district  containing  mineral  lands  as 
many  competent  surveyors  as  shall  apply  for  appointment  to 
survey  mining  claims.  The  expenses  of  the  survey  of  vein 
or  lode  claims,  and  the  survey  and  subdivision  of  placer  claims 
into  smaller  quantities  than  one  hundred  and  sixty  acres, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid 
by  the  applicants,  and  they  shall  be  at  liberty  to  obtain  the 
same  at  the  most  reasonable  rates,  and  they  shall  also  be  at 
liberty  to  employ  any  United  States  deputy  surveyor  to  make 
the  survey.  The  commissioner  of  the  general  land  office  shall 
also  have  power  to  establish  the  maximum  charges  for  surveys 
and  publication  of  notices  under  this  chapter;  and,  in  case 
of  excessive  charges  for  publication,  he  may  designate  any 
newspaper  published  in  a  land  district  where  mines  are  situ- 
ated for  the  publication  of  mining  notices  in  such  district, 
and  fix  the  rates  to  be  charged  by  such  paper;  and,  to  the  end 
that  the  commissioner  may  be  fully  informed  on  the  subject, 
each  applicant  shall  file  with  the  register  a  sworn  statement  of 
all  charges  and  fees  paid  by  such  applicant  for  publication  and 
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Btirveys,  together  with  all  fees  and  money  paid  the  register  and 
the  receiver  of  the  land  o£Bce,  which  statement  shall  be  trans- 
mitted, with  the  other  papers  in  the  case,  to  the  commissioner 
of  the  general  land  ofSce. 

Buireyors-general  and  deputies:   §  659. 

Statement  of  fees  and  charges  in  patent  proceedings:  S  698. 


AJEdATitSy  before  wkat  oAeera  to  bo 

§  2335.  All  affidavits  required  to  be  made  under  fhis 
chapter  may  be  verified  before  any  officer  authorized  to  admin- 
ister oaths  within  the  land  district  where  the  claims  may  be 
situated  [see  amendment  to  sec.  2325,  ante],  and  all  testimony 
and  proofs  may  be  taken  before  any  such  officer,  and,  when 
duly  certified  by  the  officer  taking  the  same,  shall  have  the 
same  force  and  effect  as  if  taken  before  the  register  and 
receiver  of  the  land  office.  In  cases  of  contest  as  to  the  mineral 
or  agricultural  character  of  land,  the  testimony  and  proofs 
may  be  taken  as  herein  provided  on  personal  notice  of  at 
least  ten  days  to  the  opposing  party ;  or  if  such  party  cannot 
be  found,  then  by  publication  of  at  least  once  a  week  for 
thirty  days  in  a  newspaper,  to  be  designated  by  the  register 
of  the  land  office  as  published  nearest  to  the  location  of  such 
land ;  and  the  register  shall  require  proof  that  such  notice  has 
been  given. 

Same  as  §  13,  act  of  1872.    See,  also,  {  14,  act  of  1870. 
Proof  of  mineral  character  of  lands:  i|  689,  702. 

Cross  lodes  and  vnltii&K  ▼eins. 

§  2336.  Where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
space  of  intersection;  but  the  subsequent  location  shall  have 
the  right  of  way  through  the  space  of  intersection  for  the  pur- 
poses of  the  convenient  working  of  the  mine.  And  where  two 
or  more  veins  unite,  the  oldest  or  prior  location  shall  take  the 
vein  below  the  point  of  union,  including  all  the  space  of  inter- 
section. 

Same  as  §  14,  act  of  1892. 

Gross  lodes:  S§  557-560. 
Union  of  veins  on  dip:  S  614. 
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Mill ri tea,  eUwsem,  patents  for. 

§  2337.  Where  non-mineral  land  not  contiguous  to  the  vein 
or  lode  is  used  or  occupied  by  the  proprietor  of  such  vein  or 
lode  for  mining  or  milling  purposes,  such  non-adjacent  surface 
ground  may*be  embraced  and  included  in  an  application  for 
a  patent  for  such  vein  or  lode,  and  the  same  may  be  patented 
therewith,  subject  to  the  same  preliminary  requirements  as  to 
survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but  no 
location  hereafter  made  of  such  non-adjacent  land  shall  exceed 
five  acres,  and  pa3anent  for  the  same  must  be  made  at  the 
same  rate  as  fixed  by  this  chapter  for  the  superficies  of  the 
lode.  The  owner  of  a  quartz-mill  or  reduction  works,  not 
owning  a  mine  in  connection  therewith,  may  also  receive  a 
patent  for  his  millsite,  as  provided  in  this  section* 

Same  as  f  15,  act  of  1872. 

Millsites:  §§  519-524,  708. 

Classes  of  millsites:  §  520. 

Bight  to  millsite,  how  initiated :  S  521. 

Location  with  reference  to  lode:  8  522. 

Nature  of  use  required  in  case  of  location  by  lode  proprietor:  |  523. 

Millsite  used  for  quartz-miU  or  reduction  works:  §  524. 

Manner  of  acquiring  patent  for  millsites:  f  708. 

State  ImgjktJmtujr^m  may  pmas  rapplementary  laws. 

§  2338.  As  a  condition  of  sale,  in  the  absence  of  necessary 
legislation  by  congress,  the  local  legislature  of  any  state  or 
territory  may  provide  rules  for  working  mines,  involving 
easements,  drainage,  and  other  necessary  means  to  their  com- 
plete development;  and  those  conditions  shall  be  fully 
expressed  in  the  patent. 

Same  as  |  5,  act  of  1866. 

Easements,  drainage,  etc.:  §|  252-264,  529-531. 
Limits  within  which  state  may  legislate:  %%  249-250. 

Prior  riffhtfl  to  ^prater  protected;  Biffhts  of  way  for  ditohes. 

§  2339.  Whenever,  by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued,  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs,  laws,  and  the 
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decisions  of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the  same ;  and  the 
right  of  way  for  the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and  confirmed ;  but 
whenever  any  person,  in  the  construction  of  any  ditch  or 
canal,  injures  or  damages  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  such  injury  or  damage. 

Same  as  §  9,  act  of  1866. 

Bights  of  way  for  ditches  and  canals:  |  530. 

Patentfl  granted,  anbjeot  to  emaemento. 

§  2340.  All  patents  granted,  or  pre-emption  or  homesteads 
allowed,  shall  be  subject  to  any  vested  and  accrued  water- 
rights,  or  rights  to  ditches  and  reservoirs  used  in  connection 
with  such  water-rights,  as  may  have  been  acquired  under  or 
recognized  by  the  preceding  section. 

See  S  17,  act  of  1870. 

Location  subject  only  to  pre-existing  easements:  |  681« 

Homesteads  upon  aiineral  lands, 

§  2341.  Wherever,  upon  the  lands  heretofore  designated  as 
mineral  lands,  which  have  been  excluded  from  survey  and 
sale,  there  have  been  homesteads  made  by  citizens  of  the 
United  States,  or  persons  who  have  declared  their  intention  to 
become  citizens,  which  homesteads  have  been  made,  improved, 
and  used  for  agricultural  purposes,  and  upon  which  there  have 
been  no  valuable  mines  of  gold,  silver,  cinnabar,  or  copper 
discovered,  and  which  are  properly  agricultural  lands,  the 
settlers  or  owners  of  such  homesteads  shall  have  a  right  of 
pre-emption  thereto,  and  shall  be  entitled  to  purchase  the  same 
at  the  price  of  one  dollar  and  twenty-five  cents  per  acre,  and 
in  quantity  not  to  exceed  one  hundred  and  sixty  acres;  or  they 
may  avail  themselves  of  the  provisions  of  chapter  five  of  this 
title,  relating  to  ''Homesteads." 

See  (  10,  act  of  1866. 

Character  of  lands,  when  and  how  established:  IS  107,  207,  717. 
Homestead  and  other  agricultural  lands:  ft  202-212. 
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Beeretmiy  of  interior  may  set  apart  asrioaltaral  lands. 

§  2342.  Upon  the  survey  of  the  lands  described  in  the  pre- 
ceding section,  the  secretary  of  the  interior  may  designate  and 
set  apart  such  portions  of  the  same  as  are  clearly  agricxQtural 
lands,  which  lands  shall  thereafter  be  subject  to  pre-emption 
and  sale  as  other  public  lands,  and  be  subject  to  all  the  laws 
and  regulations  applicable  to  the  same. 

Bee  f  11,  act  of  1860. 

Additional  land  diatrioto,  ostablidimont  of. 

§  2343.  The  president  is  authorized  to  establish  additional 
land-districts,  and  to  appoint  the  necessary  o£Scers  under 
existing  laws,  wherever  he  may  deem  the  same  necessary  for 
the  public  convenience  in  executing  the  provisions  of  this 
chapter. 

See  I  7,  act  of  1860. 
Oonstmotion  of  aot,  generally. 

§  2344.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair,  in  any  way,  rights  or  interests  in  mining 
property  acquired  under  existing  laws ;  nor  to  affect  the  pro- 
visions of  the  act  entitled  "An  act  granting  to  A.  Sutro  the 
right  of  way  and  other  privileges  to  aid  in  the  construction 
of  a  draining  and  exploring  tunnel  to  the  Comstock  lode,  in 
the  state  of  Nevada,'*  approved  July  twenty-five,  eighteen 
hundred  and  sixty-six. 

See  I  8,  act  of  1866. 
See  f  16,  act  of  1872. 

Laws  of  1866  and  1870  diwniMed:  Sf  53-64. 


Mining  laws  not  applioablo  to  oertain  otatoa. 

§2345.  The  provisions  of  the  preceding  sections  of  this 
chapter  shall  not  apply  to  the  mineral  lands  situated  in  the 
states  of  Michigan,  Wisconsin,  and  Minnesota^  which  are 
declared  free  and  open  to  exploration  and  purchase,  according 
to  legal  subdivisions,  in  like  manner  as  before  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two.   And  any  bona 

Lln41e7  on  M.~106 
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fide  entries  of  such  lands  within  the  states  named  since  the 
tenth  of  May,  eighteen  hondred  and  seventy-two,  may  be 
patented  without  reference  to  any  of  the  foregoing  provisions 
of  this  chapter.  Such  lands  shall  be  offered  for  public  sale 
in  the  same  manner,  at  the  same  minimum  price,  and  under 
the  same  rights  of  pre-emption  as  other  public  lands. 

States  wherein  federal  mining  laws  are  operative:  %\  18-21. 


lUaerml  lamds  not  craated  to  stataa  or  oorporatio] 

§  2346.  No  act  passed  at  the  first  session  of  the  thirty- 
eighth  congress,  granting  lands  to  states  or  corporations  to 
aid  in  the  construction  of  roads  or  for  other  purposes,  or  to 
extend  the  time  of  grants  made  prior  to  the  thirtieth  day  of 
January,  eighteen  hundred  and  sixty-five,  shall  be  so  construed 
as  to  embrace  mineral  lands,  which  in  all  cases  are  reserved 
exclusively  to  the  United  States,  unless  otherwise  specially 
provided  in  the  act  or  acts  making  the  grant. 

Act  of  Jan.  30,  1865. 


y.    Mining  Legislation  fob  the  Philippinb  Islands. 

(An  act  temporarily  to  provide  for  the  administration  of  the  affairs 
of  civil  government  in  the  Philippine  iBlanda,  and  for  other  purposes. 
This  act  contains  the  following  provisions  relating  to  mineral  lands:) 

HINEBAL  LANDS. 
Pvblio  mineral  lands  reserredi  Exeeptloii. 

§20.  That  in  all  cases  public  lands  in  the  Philippine 
islands  valuable  for  minerals  shall  be  reserved  from  sale, 
except  as  otherwise  expressly  directed  by  law. 

Lands  open  to  acquisition;  Who  nay  aeanirei  Mineral  lands 
already  entered  as  agrionltnralt  how  retained. 

§  21.  That  all  valuable  mineral  deposits  in  public  lands  in 
the  Philippine  islands,  both  surveyed  and  unsurveyed,  are 
hereby  declared  to  be  free  and  open  to  exploration,  occupation, 
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and  purchase,  and  the  land  in  which  they  are  found  to  occu- 
pation and  purchase,  by  citizens  of  the  United  States,  or  of 
said  islands ;  provided,  that  when  on  any  lands  in  said  islands 
entered  and  occupied  as  agricultural  lands  under  the  pro- 
visions of  this  act,  but  not  patented,  mineral  deposits  have 
been  found,  the  working  of  such  mineral  deposits  is  hereby 
forbidden  until  the  person,  association,  or  corporation  who  or 
which  has  entered  and  is  occupying  such  lands  shall  have  paid 
to  the  government  of  said  islands  such  additional  sum  or  sums 
as  will  make  the  total  amount  paid  for  the  mineral  claim  or 
claims  in  which  said  deposits  are  located  equal  to  the  amount 
charged  by  the  government  for  the  same  as  mineral  claims. 

Future  locatloiis  of  minins  elaims)  Manner  and  oonditioi&s 
of  loeatine;  Square  loeattoBf  ho-w  measiired* 

§  22.  That  mining  claims  upon  land  containing  veins  or 
lodes  of  quartz  or  other  rock  in  place,  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits,  located 
after  the  passage  of  this  act,  whether  located  by  one  or  more 
persons  qualified  to  locate  the  same  under  the  preceding 
section,  shall  be  located  in  the  following  manner  and  under 
the  following  conditions :  Any  person  so  qualified  desiring  to 
locate  a  mineral  claim,  shall,  subject  to  the  provisions  of  this 
act  with  respect  to  land  which  may  be  used  for  mining,  enter 
upon  the  same  and  locate  a  plot  of  ground  measuring,  where 
possible,  but  not  exceeding,  one  thousand  feet  in  length  by 
one  thousand  feet  in  breadth,  in  as  nearly  as  possible  a 
rectangular  form;  that  is  to  say:  All  angles  shall  be  right 
anglas,  except  in  cases  where  a  boundary  line  of  a  previously 
surveyed  claim  is  adopted  as  common  to  both  claims,  but  the 
lines  need  not  necessarily  be  meridional.  In  defining  the  size 
of  a  mineral  claim,  it  shall  be  measured  horizontally,  irrespec- 
tive of  inequalities  of  the  surface  of  the  ground. 

Poatfaiff  amd  laarklns  of  olalmi  Looailoii  linei  Notlee  of 
loeatton;  Part  of  reeord  to  be  fvmlsl&ed  to  mlnlns  reeorder. 

§  23.  That  a  mineral  claim  shall  Be  marked  by  two  posts 
placed  as  nearly  as  possible  on  the  line  of  the  ledge  or  vein, 
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and  the  posts  shall  be  numbered  one  and  two,  and  the  distance 
between  posts  numbered  one  and  two  shall  not  exceed  one 
thousand  feet,  the  line  between  posts  numbered  one  and  two 
to  be  known  as  the  location  line;  and  upon  posts  numbered 
one  and  two  shall  be  written  the  name  given  to  the  mineral 
claim,  the  name  of  the  locator,  and  the  date  of  the  location. 
Upon  post  numbered  one  there  shall  be  written,  in  addition  to 
the  foregoing,  '* Initial  post,"  the  approximate  compass  bear- 
ing of  post  numbered  two,  and  a  statement  of  the  number  of 
feet  lying  to  the  right  and  to  the  left  of  the  line  from  post 
numbered  one  to  post  numbered  two,  thus:  ''Initial  post.  Di- 
rection of  post  numbered  two. feet  of  this  claim  lie  on 

the  right  and feet  on  the  left  of  the  line  from  number 

one  to  number  two  post."  All  the  particulars  required  to  be 
put  on  number  one  and  number  two  posts  shall  be  furnished 
by  the  locator  to  the  provincial  secretary,  or  such  other  officer 
as  by  the  Philippine  government  may  be  described  as  mining 
recorder,  in  writing,  at  the  time  the  claim  is  recorded,  and 
shall  form  a  part  of  the  record  of  such  claim. 

MarMag  loeatton  liae;  Discovery  postf  Siurreyor,  by  what 
(Hided. 

§  24.  That  when  a  claim  has  been  located  the  holder  shall 
immediately  mark  the  line  between  posts  numbered  one  and 
two  so  that  it  can  be  distinctly  seen.    The  locator  shall  also 
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place  a  post  at  the  point  where  he  has  found  minerals  in  place, 
on  which  shall  be  written  ** Discovery  post";  provided,  that 
when  the  claim  is  surveyed  the  surveyor  shall  be  guided  by 
the  records  of  the  claim,  the  sketch  plan  on  the  back  of  the 
declaration  made  by  the  owner  when  the  claim  was  recorded, 
posts  numbered  one  and  two,  and  the  notice  on  number  one, 
the  initial  post. 

Posts  BioTable,  wlieau 

§  25.  That  it  shall  not  be  lawful  to  move  number  one  post, 
but  number  two  post  may  be  removed  by  the  deputy  mineral 
surveyor  when  the  distance  between  posts  numbered  one  and 
two  exceeds  one  thousand  feet,  in  order  to  place  number  two 
post  one  thousand  feet  from  nimiber  one  post  on  the  line  of 
location.  When  the  distance  between  posts  numbered  one  and 
two  is  less  than  one  thousand  feet  the  deputy  mineral  surveyor 
shall  have  no  authority  to  extend  the  claim  beyond  number 
two. 

Looation  line  soTems  direotloii  of  one  siile«lino* 

§  26.  That  the  "location  line"  shall  govern  the  direction  of 
one  side  of  the  claim,  upon  which  the  survey  shall  be  extended 
according  to  this  act. 


Clalmaat's  riBhts;  Ho  oztralAterali  TMstJag  olaims. 

§  27.  That  the  holder  of  a  mineral  claim  shall  be  entitled  to 
all  minerals  which  may  lie  within  his  claim,  but  he  shall  not 
be  entitled  to  mine  outside  the  boundary  lines  of  his  claim 
continued  vertically  downward;  provided,  that  this  act  shall 
not  prejudice  the  rights  of  claim-owners  nor  claim-holders 
whose  claims  have  been  located  under  existing  laws  prior  to 
this  act. 

Booordlns;  Ai&davtt  to  aeoompany  appUeatfon* 

§28.  That  no  mineral  claim  of  the  full  size  shall  be 
recorded  without  the  application  being  accompanied  by  an 
afSdavit  made  by  the  applicant,  or  some  person  on  his  behalf 
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cognizant  of  the  facts,  that  the  legal  notices  and  posts  have 
been  put  up;  that  mineral  has  been  found  in  place  on  the 
claim  proposed  to  be  recorded ;  that  the  ground  applied  for  is 
unoccupied  by  any  other  person.  In  the  said  declaration  shall 
be  set  out  the  name  of  the  applicant  and  the  date  of  the  loca- 
tion of  the  claim.  The  words  written  on  the  number  one  and 
number  two  posts  shall  be  set  out  in  full,  and  as  accurate  a 
description  as  possible  of  the  position  of  the  claim  given  with 
reference  to  some  natural  object  or  permanent  monuments. 

Ui&der-simed  olaims;  Requisites  to  reoordatioi&s  Effeet  of 
failure  to  eomplj. 

§  29.  That  no  mineral  claim  which  at  the  date  of  its  record 
is  known  by  the  locator  to  be  less  than  a  full-sized  mineral 
claim  shall  be  recorded  without  the  word  ^'fraction"  being 
added  to  the  name  of  the  claim,  and  the  application  being 
accompanied  by  an  affidavit  of  solemn  declaration  made  by 
the  applicant,  or  some  person  on  his  behalf  cognizant  of  the 
facts,  that  the  legal  posts  and  notices  have  been  put  up ;  that 
mineral  has  been  found  in  place  on  the  fractional  claim  pro- 
posed to  be  recorded ;  that  the  ground  applied  for  is  unoccu- 
pied by  any  other  person.  In  the  said  declaration  shall  be  set 
out  the  name  of  the  applicant  and  the  date  of  the  location  of 
the  claim.  The  words  written  on  the  posts  numbered  one  and 
two  shall  be  set  out  in  full,  and  as  accurate  a  description  as 
possible  of  the  position  of  the  claim  given.  A  sketeh  plan 
shall  be  drawn  by  the  applicant  on  the  back  of  the  declaration, 
showing  as'  near  as  may  be  the  position  of  the  adjoining  min- 
eral claims  and  the  shape  and  size,  expressed  in  feet,  of  the 
claim  or  fraction  desired  to  be  recorded;  provided,  that  the 
failure  on  the  part  of  the  locator  of  a  mineral  claim  to  comply 
with  any  of  the  foregoing  provisions  of  this  section  shall  not 
be  deemed  to  invalidate  such  location,  if  upon  the  facts  it  shall 
appear  that  such  locator  has  actually  discovered  mineral  in 
place  on  said  location,  and  that  there  has  been  on  his  part  a 
bona  fide  attempt  to  comply  with  the  provisions  of  this  act, 
and  that  the  non-observance  of  the  formalities  hereinbefore 
referred  to  is  not  of  a  character  calculated  to  mislead  other 
persons  desiring  to  locate  claims  in  the  vicinity. 
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MarldnK  loeatton;  Caaes  of  espeeial  dUftovlty. 

§  30.  That  in  cases  where,  from  the  nature  or  shape  of  the 
ground,  it  is  impossible  to  mark  the  location  line  of  the  claim 
as  provided  by  this  act,  then  the  claim  may  be  marked  by 
placing  posts  as  nearly  as  possible  to  the  location  line,  and 
noting  the  distance  and  direction  such  posts  may  be  from  such 
location  line,  which  distance  and  direction  shall  be  set  out  in 
the  record  of  the  claim. 

Beoordi]&s»  wken;  Penalty  for  failure;  Mining  reeorcU,  how 
kept. 

§  31.  That  every  person  locating  a  mineral  claim  shall 
record  the  same  with  the  provincial  secretary  or  such  other 
ofScer  as  by  the  government  of  the  Philippine  islands  may  be 
described  as  mining  recorder  of  the  district  within  which 
the  same  is  situate,  within  thirty  days  after  the  location  there- 
of. Such  record  shall  be  made  in  a  book  to  be  kept  for  the 
purpose  in  the  ofSce  of  the  said  provincial  secretary  or  such 
other  oflBcer  as  by  said  government  described  as  mining  record- 
er, in  which  shall  be  inserted  the  name  of  the  claim,  the  name 
of  each  locator,  the  locality  of  the  mine,  the  direction  of  the 
location  line,  the  length  in  feet,  the  date  of  location,  and  the 
date  of  the  record.  A  claim  which  shall  not  have  been  record- 
ed within  the  prescribed  period  shall  be  deemed  to  have  been 
abandoned. 

Priority  goTerns  in  ease  of  dispnte. 

§  32.  That  in  case  of  any  dispute  as  to  the  location  of  a 
mineral  claim  the  title  to  the  claim  shall  be  recognized  accord- 
ing to  the  priority  of  such  location,  subject  to  any  question  as 
to  the  validity  of  the  record  itself  and  subject  to  the  holder 
having  complied  with  all  the  terms  and  conditions  of  this  act. 

Holder  limited  to  one  location  on  each  vein. 

§  33.  That  no  holder  shall  be  entitled  to  hold  in  his,  its, 
or  their  own  name  or  in  the  name  of  any  other  person,  cor- 
poration, or  association  more  than  one  mineral  claim  on  the 
same  vein  or  lode. 
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Holder  mmy  aliaadon  olaiai,  liow)  Effeet  of. 

§  34.  That  a  holder  may  at  any  time  abandon  any  mineral 
claim  by  giving  notice,  in  writing,  of  snch  intention  to  aban- 
don, to  the  provincial  secretary  or  such  other  ofScer  as  by  the 
government  of  the  Philippine  Islands  may  be  described  as 
mining  recorder;  and  from  the  date  of  the  record  of  such 
notice  all  his  interest  in  such  claim  shall  cea^e. 

Proof  of  dtlsonihivy  lioir  mmde. 

§  35.  That  proof  of  .citizenship  under  the  clauses  of  this 
act  relating  to  mineral  lands  may  consist,  in  the  case  of  an 
individual,  of  his  own  affidavit  thereof;  in  the  case  of  an  asso- 
ciation of  persons  Unincorporated,  of  the  affidavit  of  their 
authorized  agent,  made  on  his  own  knowledge  or  upon  in- 
formation and  belief ;  and  in  the  case  of  a  corporation  organ- 
ized under  the  laws  of  the  United  States,  or  of  any  state  or 
territory  thereof,  or  of  the  Philippine  Islands,  by  the  filing 
of  a  certified  copy  of  their  charter  or  certificate  of  incorpora- 
tion. 


Ooaunlsiion  magr  make  resvlatloaai  Aaseflnnent  work)  Belo. 
oatioai  Boavrnptioii  of  work|  Co-owaor'a  falluro  to  ooatribmto 
to  aasessBiei&t  work. 


§  36.  That  the  United  States  Philippine  commission  or  its 
successors  may  make  regulations,  not  in  conflict  with  the 
provisions  of  this  act,  governing  the  location,  manner  of  re- 
cording, and  amount  of  work  necessary  to  hold  possession  of 
a  mining  claim,  subject  to  the  following  requirements: 

On  each  claim  located  after  the  passage  of  this  act,  and  until 
a  patent  has  been  issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year;  provided,  that  upon  a  failure  to 
comply  with  these  conditions  the  claim  or  mine  upon  which 
such  failure  occurred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made^ 
provided  that  the  original  locators,  their  heirs,  assigns,  or  legal 
representatives  have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location.    Upon  the  failure  of  any 
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one  of  several  co-owners  to  contribute  his  proportion  of  the 
expenditures  required  thereby,  the  co-owners  who  have  per- 
formed the  labor  or  made  the  improvements  may,  at  the 
expiration  of  the  year,  give  such  delinquent  co-owner  personal 
notice  in  writing,  or  notice  by  publication  in  the  newspaper 
published  nearest  the  claim,  and  in  two  newspapers  published 
at  Manila,  one  in  the  English  language  and  the  other  in  the 
Spanish  language,  to  be  designated  by  the  chief  of  the  Philip- 
pine insular  bureau  of  public  lands,  for  at  least  once  a  week 
for  ninety  days,  and  if,  at  the  expiration  of  ninety  days  after 
such  notice  in  writing  or  by  publication  such  delinquent  shall 
fail  or  refuse  to  contribute  his  proportion  of  the  expenditure 
required  by  this  section  his  interest  in  the  claim  shall  become 
the  property  of  his  co-owners  who  have  made  the  required 
expenditures.  The  period  within  which  the  work  required  to 
be  done  annually  on  all  unpatented  mineral  claims  shall 
commence  on  the  first  day  of  January  succeeding  the  date  of 
location  of  such  claim. 

Patent,  kow  obtaineili  ConoliifliTeiiess  off  Applioatloa  by 
3ion-r«sident  elaJmant* 

§  37.  That  a  patent  for  any  land  claimed  and  located  for 
valuable  mineral  deposits  may  be  obtained  in  the  following 
manner:  Any  person,  association,  or  corporation  authorized 
to  locate  a  claim  under  this  act,  having  claimed  and  located 
a  piece  of  land  for  such  purposes,  who  has  or  have  complied 
with  the  terms  of  this  act,  may  file  in  the  ofSce  of  the  provin- 
cial secretary,  or  such  other  officer  as  by  the  government  of 
said  islands  may  be  described  as  mining  recorder  of  the 
province  wherein  the  land  claimed  is  located,  an  application 
for  a  patent,  under  oath,  showing  such  compliance,  together 
with  a  plat  and  field  notes  of  the  claim  or  claims  in  common, 
made  by  or  under  the  direction  of  the  chief  of  the  Philippine 
insular  bureau  of  public  lands,  showing  accurately  the  bound- 
aries of  the  claim,  which  shall  be  distinctly  marked  by  monu- 
ments on  the  ground,  and  shall  post  a  copy  of  such  plat, 
together  with  a  notice  of  such  application  for  a  patent,  in  a 
conspicuous  place  on  the  land  embraced  in  such  plat  previous 
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to  the  filing  of  the  application  for  a  patent,  and  shall  file  an 
affidavit  of  at  least  two  persons  that  such  notice  has  been  duly 
posted,  and  shall  file  a  copy  of  the  notice  in  such  office,  and 
shall  thereupon  be  entitled  to  a  patent  for  the  land,  in  the 
manner  following:    The  provincial  secretary,  or  such  other 
officer  as  by  the  Philippine  government  may  be  described  as 
mining  recorder,  upon  the  filing  of  such  application,  plat, 
field  notes,  notices,  and  affidavits,  shall  publish  a  notice  that 
such  an  application  has  been  made,  once  a  week  for  the  period 
of  sixty  days,  in  a  newspaper  to  be  by  him  designated  as  near- 
est to  such  claim  and  in  two  newspapers  published  at  Manila, 
one  in  the  English  language  and  one  in  the  Spanish  language, 
to  be  designated  by  the  chief  of  the  Philippine  insular  bureau 
of  public  lands ;  and  he  shall  also  post  such  notice  in  his  office 
for  the  same  period.    The  claimant  at  the  time  of  filing  this 
application,  or  at  any  time  thereafter  within  the  sixty  days  of 
publication,  shaU  file  with  the  provincial  secretary  or  such 
other  officer  as  by  the  Philippine  government  may  be  described 
as  mining  recorder  a  certificate  of  the  chief  of  the  Philippine 
insular  bureau  of  public  lands  that  five  hundred  dollars' 
worth  of  labor  has  been  expended  or  improvements  made  upon 
the  claim  by  himself  or  grantors;  that  the  plat  is  correct, 
with  such  further  description  by  such  reference  to  natural 
objects  or  permanent  monuments  as  shall  identify  the  claim, 
and  furnish  an  accurate  description  to  be  incorporated  in  the 
patent.    At  the  expiration  of  the  sixty  days  of  publication 
the  claimant  shall  file  his  affidavit,  showing  that  the  plat  and 
notice  have  been  posted  in  a  conspicuous  place  on  the  claim 
during  such  period  of  publication.    If  no  adverse  claim  shall 
have  been  filed  with  the  provincial  secretary  or  such  other 
officer  as  by  the  government  of  said  islands  may  be  described 
as  mining  recorder  at  the  expiration  of  the  sixty  days  of  pub- 
lication, it  shall  be  assumed  that  the  applicant  is  entitled  to  a 
patent  upon  the  pa3rment  to  the  provincial  treasurer  or  the 
collector  of  internal  revenue  of  five  dollars  per  acre  and  that 
no  adverse  claim  exists,  and  thereafter  no  objection  from  third 
parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the  terms 
of  this  act;  provided,  that  where  the  claimant  for  a  patent 
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is  not  a  resident  of  or  within  the  province  wherein  the  land 
containing  the  vein,  ledge,  or  deposit  sought  to  be  patented  is 
located,  the  application  for  patent  and  the  affidavits  required 
to  be  made  in  this  section  by  the  claimant  for  such  patent 
may  be  made  by  his,  her,  or  its  authorized  agent,  where  said 
agent  is  conversant  with  the  facts  sought  to  be  established  by 
said  affidavits. 

Hon-resident  applleantai  Wbere  may  B&alLe  oath* 

§  38.  That  applicants  for  mineral  patent,  if  residing  be- 
yond the  limits  of  the  province  or  military  department  where- 
in the  claim  is  situated,  may  make  the  oath  or  affidavit  re- 
quired for  proof  of  citizenship  before  the  clerk  of  any  court  of 
record,  or  before  any  notary  public  of  any  province  of  the 
Philippine  islands,  or  any  other  official  in  said  islands  author- 
ized by  law  to  administer  oaths. 

AdTeme  olaimi  Re^vlsitesi  Stays  prooeedinsi  on  applloatioa 
for  patent;  Prooeedlasfl  on;  Effeet  of  failure  to  establisli  title 
1b  either  party  |  Alienation  of  patented  cronnd* 

§  39.  That  where  an  adverse  claim  is  filed  during  the 
period  of  publication  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  bounda- 
ries, and  extent  of  such  adverse  claim,  and  all  proceedings, 
except  the  publication  of  notice  and  making  and  filing  of  the 
affidavits  thereof,  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdic- 
tion or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the 
adverse  claimant,  within  thirty  days  after  filing  his  claim, 
to  commence  proceedings  in  a  court  of  competent  jurisdiction 
to  determine  the  question  of  the  right  of  possession,  and  pros- 
ecute the  same  with  reasonable  diligence  to  final  judgment, 
and  a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered  the  party  enti- 
tled to  the  possession  of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  provincial  secretary  or  such  other 
officer  as  by  the  government  of  the  Philippine  islands  may  be 
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described  as  mining  recorder,  together  with  the  certificate  of 
the  chief  of  the  Philippine  insular  bureau  of  public  lands  that 
the  requisite  amount  of  labor  has  been  expended  or  improve- 
ments made  thereon,  and  the  description  required  in  other 
cases,  and  shall  pay  to  the  provincial  treasurer  or  the  collector 
of  internal  revenue  of  the  province  in  which  the  claim  is 
situated,  as  the  case  may  be,  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon  the  whole  proceed- 
ings and  the  judgment-roll  shall  be  certified  by  the  provincial 
secretary  or  such  other  officer  as  by  said  government  may  be 
described  as  mining  recorder  to  the  secretary  of  the  interior 
of  the  Philippine  islands,  and  a  patent  shall  issue  thereon 
for  the  claim,  or  such  portion  thereof  as  the  applicant  shall 
appear,  from  the  decision  of  the  court,  rightly  to  possess. 
The  adverse  claim  may  be  verified  by  the  oath  of  any  duly 
authorized  agent  or  attorney  in  fact  of  the  adverse  claimant 
cognizant  of  the  facts  stated;  and  the  adverse  claimant,  if 
residing  or  at  the  time  being  beyond  the  limits  of  the  prov- 
ince wherein  the  claim  is  situated,  may  make  oath  to  the 
adverse  claim  before  the  clerk  of  any  court  of  record,  or  any 
notary  public  of  any  province  or  military  department  of  the 
Philippine  islands,  or  any  other  officer  authorized  to  adminis- 
ter oaths  where  the  adverse  claimant  may  then  be.  If  it 
appears  from  the  decision  of  the  court  that  several  parties  are 
entitled  to  separate  and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim,  with  the  proper 
fees,  and  file  the  certificate  and  description  by  the  chief  of  the 
Philippine  insular  bureau  of  public  lands,  whereupon  the 
provincial  secretary  or  such  other  officer  as  by  the  government 
of  said  islands  may  be  described  as  mining  recorder  shall 
certify  the  proceedings  and  judgment-roll  to  the  secretary 
of  the  interior  for  the  Philippine  islands,  as  in  the  preceding 
case,  and  patents  shall  issue  to  the  several  parties  according 
to  their  respective  rights.  If  in  any  action  brought  pursuant 
to  this  section  title  to  the  ground  in  controversy  shall  not  be 
established  by  either  party,  the  court  shall  so  find,  and  judg- 
ment shall  be  entered  accordingly.  In  such  case  costs  shall 
not  be  allowed  to  either  party,  and  the  claimant  shall  not 
proceed  in  the  office  of  the  provincial  secretary  or  such  other 
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o£Scer  as  by  the  government  of  said  islands  may  be  described 
as  mining  recorder  or  be  entitled  to  a  patent  for  the  ground 
in  controversy  until  he  shall  have  perfected  his  title.  Nothing 
herein  contained  shall  be  construed  to  prevent  the  alienation 
of  a  title  conveyed  by  a  patent  for  a  mining  claim  to  any 
person  whatever. 

DeseHytion   of   elatms   i»a   rarreyed   Im&cUi    Estenaion   of 

murreja. 

§  40.  That  the  description  of  mineral  claims  upon  surveyed 
lands  shall  designate  the  location  of  the  claim  with  reference 
to  the  lines  of  the  public  survejrs,  but  need  not  conform  there- 
with ;  but  where  a  patent  shall  be  issued  for  claims  upon  un- 
surveyed  lands  the  chief  of  the  Philippine  insular  bureau 
of  public  lands  in  extending  the  surveys  shall  adjust  the  same 
to  the  boundaries  of  such  patented  claim  according  to  the  plat 
or  description  thereof,  but  so  as  in  no  case  to  interfere  with 
or  change  the  location  of  any  such  patented  claim. 


TiOadt  valuable  for  bvUdiiis-titoi&e  sabjeet  to  placer  lai 

§  41.  That  any  person  authorized  to  enter  lands  under  this 
act  may  enter  and  obtain  patent  to  lands  that  are  chiefly  val- 
uable for  building-stone  under  the  provisions  of  this  act  rela- 
tive to  placer  mineral  claims. 


Xia&de  ralaable  for  mineral  oils  sabjeet  to  plaeer  la^ 

§  42.  That  any  person  authorized  to  enter  lands  under  this 
act  may  enter  and  obtain  patent  to  lands  containing  petroleum 
or  other  mineral  oils  and  chiefly  valuable  therefor  under  the 
provisions  of  this  act  relative  to  placer  mineral  claims. 

Plaeer  elaimes  8lse  limiti  Mvat  eonfona  to  public  earreje; 
Acriealtaral  owmenhip  protected* 

§  43.  That  no  location  of  a  placer  claim  shall  exceed  sixty- 
four  hectares  for  any  association  of  persons,  irrespective  of 
the  number  of  persons  composing  such  association,  and  no 
such  location  shall  include  more  than  eight  hectares  for  an 
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indiyidaal  claimant.  Such  locations  shall  conform  to  the  laws 
of  the  United  States  Philippine  commission,  or  its  successors, 
with  reference  to  public  survejrs,  and  nothing  in  this  section 
contained  shall  defeat  or  impair  any  bona  fide  ownership  of 
land  for  agricultural  purposes  or  authorize  the  sale  of  the 
improvements  of  any  bona  fide  settler  to  any  purchaser. 


I  Coaformjutee  to  les^l  ambdivlaioBJii  FraetiiM 
teved,  kow. 


§  44.  That  where  placer  claims  are  located  upon  surveyed 
lands  and  conform  to  legal  subdivisions,  no  further  survey  or 
plat  shall  be  required,  and  all  placer  mining  claims  located 
after  the  date  of  passage  of  this  act  shall  conform  as  nearly 
as  practicable  to  the  Philippine  system  of  public-land  sur- 
veys and  the  regular  subdivisions  of  such  surveys;  but  where 
placer  claims  cannot  be  conformed  to  legal  subdivisions,  survey 
and  plat  shall  be  made  as  on  unsurveyed  lands ;  and  where  by 
the  segregation  of  mineral  lands  in  any  legal  subdivision  a 
quantity  of  agricultural  land  less  than  sixteen  hectares  shall 
remain,  such  fractional  portion  of  agricultural  land  may  be 
entered  by  any  party  qualified  by  law  for  homestead  purposes. 


»l  Patent^  whea  visht  to  estobliahedi  Uoas  pvoteeto4« 

§  45.  That  where  such  person  or  association,  they  and 
their  grantors  have  held  and  worked  their  claims  for  a  period 
equal  to  the  time  prescribed  by  the  statute  of  limitations  of 
the  Philippine  islands,  evidence  of  such  possession  and  work- 
ing of  the  claims  for  such  period  shall  be  sufficient  to  establiBh 
a  right  to  a  patent  thereto  under  this  act,  in  the  absence  of 
any  adverse  claim;  but  nothing  in  this  act  shall  be  deemed 
to  impair  any  lien  which  may  have  attached  in  any  way  what- 
ever prior  to  the  issuance  of  a  patent. 


Appointment  of  deputy  minerAl  nurreyomi  Ezpenae  of 
Teye  borne  lij  applie*ats|  BecvlAtlon  of  eharsee  for  rnmrwmr^ 
and  pvblieatioii. 

§  46.    That  the  chief  of  the  Philippine  insular  bureau  of 
public  lands  may  appoint  competent  deputy  mineral  surveyors 


MINING  LAWS  FOB  THE  PHILIPPINE  ISLANDS.  1679 

to  survey  mining  claims.  The  expenses  of  the  survey  of  vein 
or  lode  claims  and  of  the  survey  of  placer  claims,  together 
with  the  cost  of  publication  of  notices,  shall  be  paid  by  the 
applicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at 
the  most  reasonable  rates,  and  they  shall  also  be  at  liberty  to 
employ  any  such  deputy  mineral  surveyor  to  make  the  survey. 
The  chief  of  the  Philippine  insular  bureau  of  public  lands 
shall  also  have  power  to  establish  the  maximum  charges  for 
surveys  and  publication  of  notices  under  this  act ;  and  in  case 
of  excessive  charges  for  publication  he  may  designate  any 
newspaper  published  in  a  province  where  mines  are  situated, 
or  in  Manila,  for  the  publication  of  mining  notices,  and  fix  the 
rates  to  be  charged  by  such  paper;  and  to  the  end  that  the 
chief  of  the  bureau  of  public  lands  may  be  fully  informed  on 
the  subject  such  applicant  shall  file  with  the  provincial 
secretary,  or  such  other  officer  as  by  the  government  of  the 
Philippine  islands  may  be  described  as  mining  recorder,  a 
sworn  statement  of  all  charges  and  fees  paid  by  such  appli- 
cant for  publication  and  surveys,  and  of  all  fees  and  money 
paid  the  provincial  treasurer  or  the  collector  of  internal  reve- 
nue, as  the  case  may  be,  which  statement  shall  be  transmitted, 
with  the  other  papers  in  the  case,  to  the  secretary  of  the 
interior  for  the  Philippine  islands. 

AfldATits;  AdTorae  prooeedi]&s>l  Hoticey  how  ciTen. 

§  47.  That  all  affidavits  required  to  be  made  under  this  act 
may  be  verified  before  any  officer  authorized  to  administer 
oaths  within  the  province  or  military  department  where  the 
claims  may  be  situated,  and  all  testimony  and  proofs  may  be 
taken  before  any  such  officer,  and,  when  duly  certified  by  the 
officer  taking  the  same,  shall  have  the  same  force  and  effect 
as  if  taken  before  the  proper  provincial  secretary  or  such  other 
officer  as  by  the  government  of  the  Philippine  islands  may 
be  described  as  mining  recorder.  In  cases  of  contest  as  to  the 
mineral  or  agricultural  character  of  land  the  testimony  and 
proofs  may  be  taken  as  herein  provided  on  personal  notice 
of  at  least  ten  days  to  the  opposing  party ;  or  if  such  party 
cannot  be  found,  then  by  publication  at  least  once  a  week  for 
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thirty  days  in  a  newspaper  to  be  designated  by  the  provincial 
secretary  or  such  other  officer  as  by  said  government  may  be 
described  as  mining  recorder  published  nearest  to  the  location 
of  such  land  and  in  two  newspapers  published  in  Manila,  one 
in  the  English  language  and  one  in  the  Spanish  language, 
to  be  designated  by  the  chief  of  the  Philippine  insular  bureau 
of  pu'blic  lands;  and  the  provincial  secretary  or  such  other 
officer  as  by  said  government  may  be  described  as  mining 
recorder  shall  require  proo&  that  such  notice  has  been  given. 

MUlsitM. 

§  48.  That  where  non-mineral  land  not  contiguous  to  the 
vein  or  lode  is  used  or  occupied  by  the  proprietor  of  such  vein 
or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface  ground  may  be  embraced  and  included  in  an  applica- 
tion for  a  patent  for  such  vein  or  lode,  and  the  same  may  be 
patented  therewith,  subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  to  veins  or 
lodes ;  but  no  location  of  such  non-adjacent  land  shall  exceed 
two  hectares,  and  payment  for  the  same  must  be  made  at  the 
same  rate  as  fixed  by  this  act  for  the  superficies  of  the  lode. 
The  owner  of  a  quartz-mill  or  reduction  works  not  owning 
a  mine  in  connection  therewith  may  also  receive  a  patent  for 
his  millsite  as  provided  in  this  section. 


SegulmtftoM  KOTernliic  operation  mmy  bo  la&poaod  aa 
tion  of  sale;  Bonds  of  depntj  ■nrreyora. 

§  49.  That  as  a  condition  of  sale  the  government  of  the 
Philippine  islands  may  provide  rules  for  working,  polidng, 
and  sanitation  of  mines,  and  rules  concerning  easem^its, 
drainage,  water  rights,  right  of  way,  right  of  government 
survey  and  inspection,  and  other  necessary  means  to  their 
complete  development  not  inconsistent  with  the  provisions  of 
this  act,  and  those  conditions  shall  be  fully  expressed  in  the 
patent.  The  Philippine  commission  or  its  successors  are 
hereby  further  empowered  to  fix  the  bonds  of  deputy 
gorveyors. 
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Water  lichts  protected. 

§  50.  That  whenever  by  priority  of  possession  rights  to  the 
use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same,  and  the  right  of  way 
for  the  construction  of  ditches  and  canals  for  the  purposes 
herein  specified  is  acknowledged  and  confirmed,  but  whenever 
any  person,  in  the  construction  of  any  ditch  or  canal,  injures 
or  damages  the  possession  of  any  settler  on  the  public  domain, 
the  party  committing  such  injury  or  damage  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage. 

Same}  Patents  rabjeeted  to  Tested  water  rishts. 

§  51.  That  all  patents  granted  shall  be  subject  to  any 
vested  and  accrued  water  rights,  or  rights  to  ditches  and 
reservoirs  used  in  connection  with  such  water  rights  as  may 
have  been  acquired  under  or  recognized  by  the  preceding  sec- 
tion. 

Land  distrletei  Ofieere}  Froeeedlas*  therein. 

§  52.  That  the  government  of  the  Philippine  islands  is 
authorized  to  establish  land  districts  and  provide  for  the 
appointment  of  the  necessary  ofiicers  wherever  they  may  deem 
the  same  necessary  for  the  public  convenience,  and  to  further 
provide  that  in  districts  where  land  offices  are  established 
proceedings  required  by  this  act  to  be  had  before  provincial 
officers  shall  be  had  before  the  proper  officers  of  such  land 
offices. 

Coal  laadfly  who  may  enter;  Slse  limit  of  elalm;  Conditions 
of  entrj. 

§  53.  That  every  person  above  the  age  of  twenty-une  years, 
who  is  a  citizen  of  the  United  States,  or  of  the  Philippine 
islands,  or  who  has  acquired  the  rights  of  a  native  of  said 
islands  under  and  by  virtue  of  the  treaty  of  Paris,  or  any 
association   of  persons  severally   qualified   as   above,  shall, 

Llndley  on  M.— 106 
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upon  application  to  the  proper  provincial  treasurer,  bave  the 
right  to  enter  any  quality  of  vacant  coal  lands  of  said  islands 
not  otherwise  appropriated  or  reserved  by  competent  author- 
ity, not  exceeding  sixty-four  hectares  to  such  individual  per- 
son, or  one  hundred  and  twenty-eight  hectares  to  such 
association,  upon  pa3rment  to  the  provincial  treasurer  or  the 
collector  of  internal  revenue,  as  the  case  may  be,  of  not  less 
than  twenty-five  dollars  per  hectare  for  such  lands,  where  the 
same  shall  be  situated  more  than  fifteen  miles  from  any  com- 
pleted railroad  or  available  harbor  or  navigable  stream,  and 
not  less  than  fifty  dollars  per  hectare  for  such  lands  as  shall 
be  within  fifteen  miles  of  such  road,  harbor,  or  stream;  pro- 
vided, that  such  entries  shall  be  taken  in  squares  of  sixteen 
or  sixty-four  hectares,  in  conformity  with  the  rules  and  regu- 
lations governing  the  public  land  surveys  of  the  said  islands 
in  plotting  legal  subdivisions. 

8 Ante  I  Preferenee  tfiwvn  those  la  powMsaloa* 

§  54.  That  any  person  or  association  of  persons,  severally 
qualified  as  above  provided,  who  have  opened  and  improved, 
or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines 
upon  the  public  lands,  and  shall  be  in  actual  possession  of  the 
same,  shall  be  entitled  to  a  preference  right  of  entry  under  the 
preceding  section  of  the  mines  so  opened  and  improved. 

Same)  Proeednre  to  perfeet  poMOMorjr  rights* 

§  55.  That  all  claims  under  the  preceding  section  must  be 
presented  to  the  proper  provincial  secretary  within  sixty  days 
after  the  date  of  actual  possession  and  the  commencement  of 
improvements  on  the  land  by  the  filing  of  a  declaratory  state- 
ment therefor;  and  where  the  improvements  shall  have  been 
made  prior  to  the  expiration  of  three  months  from  the  date 
of  the  passage  of  this  act,  sixty  days  from  the  expiration  of 
such  three  months  shall  be  allowed  for  the  filing  of  a  declara- 
tory statement;  and  no  sale  under  the  provisions  of  this  act 
shall  be  allowed  until  the  expiration  of  six  months  from  the 
date  of  the  passage  of  this  act. 
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Same}  But  one  entry  by  any  person  or  aesooiatlon  allowedf 
Saline  elalmante,  when  mnat  pay;  Penalty  f<ir  failure. 

§  56.  That  the  three  preceding  sections  shall  be  held  to 
authorize  only  one  entry  by  the  same  person  or  association 
of  persons;  and  no  association  of  persons,  any  member  of 
which  shall  have  taken  the  benefit  of  such  sections,  either  as  an 
individual  or  as  a  member  of  any  other  association,  shall 
enter  or  hold  any  other  lands  under  the  provisions  thereof; 
and  no  member  of  any  association  which  shall  have  taken  the 
benefit  of  such  section  shall  enter  or  hold  any  other  lands 
under  their  provisions ;  and  all  persons  claiming  under  section 
fifty-eight  shall  be  required  to  prove  their  respective  rights 
and  pay  for  the  lands  filed  upon  within  one  year  from  the  time 
prescribed  for  filing  their  respective  claims;  and  upon  failure 
to  file  the  proper  notice  or  to  pay  for  the  land  within  the 
required  period,  the  same  shall  be  subject  to  entry  by  any 
other  qualified  applicant. 

Same;  AdToree  elaims;  Preference;  Besnlatlonfl  anthorlBed. 

§  57.  That  in  case  of  confiicting  claims  upon  coal  lands 
where  the  improvements  shall  be  commenced  after  the  date 
of  the  passage  of  this  act,  priority  of  possession  and  improve- 
ment, followed  by  proper  filing  and  continued  good  faith,  shall 
determine  the  preference  right  to  purchase.  And  also  where 
improvements  have  already  been  made  prior  to  the  passage  of 
this  act,  division  of  the  land  claimed  may  be  made  by  legal 
subdivisions,  which  shall  conform  as  nearly  as  practicable  with 
the  subdivisions  of  land  provided  for  in  this  act,  to  include 
as  near  as  may  be  the  valuable  improvements  of  the  respective 
parties.  The  government  of  the  Philippine  islands  is  author- 
ized to  issue  all  needful  rules  and  regulations  for  carrying 
into  effect  the  provisions  of  this  and  preceding  sections  relat- 
ing to  mineral  lands. 

Salines,  how  diipoeed  of|  Pnblloation  of  proolamatlone 
respeetins  sale  of. 

§  58.  That  whenever  it  shall  be  made  to  appear  to  the 
secretary  of  any  province  or  the  commander  of  any  military 
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department  in  the  Philippine  islands  that  any  lands  within 
the  province  are  saline  in  character,  it  shall  be  the  duty  of 
said  provincial  secretary  or  commander,  under  the  regulations 
of  the  government  of  the  Philippine  islands,  to  take  testi- 
mony in  reference  to  such  lands,  to  ascertain  their  true  char- 
acter, and  to  report  the  same  to  the  secretary  of  the  interior 
for  the  Philippine  islands;  and  if,  upon  such  testimony,  the 
secretary  of  the  interior  shall  find  that  such  lands  are  saline 
and  incapable  of  being  purchased  under  any  of  the  laws  rela- 
tive to  the  public  domain,  then  and  in  such  case  said  lands 
shall  be  offered  for  sale  at  the  office  of  the  provincial  secretary 
or  such  other  officer  as  by  the  said  government  may  be  de- 
scribed as  mining  recorder  of  the  province  or  department  in 
which  the  same  shall  be  situated,  as  the  case  may  be,  under 
such  regulations  as  may  be  prescribed  by  said  government,  and 
sold  to  the  highest  bidder,  for  cash,  at  a  price  of  not  less  than 
three  dollars  per  hectare;  and  in  case  such  lands  fail  to  sell 
when  so  offered,  then  the  same  shall  be  subject  to  private  sale 
at  such  office,  for  cash,  at  a  price  not  less  than  three  dollars 
per  hectare,  in  the  same  manner  as  other  lands  in  the  said 
islands  are  sold.  All  executive  proclamations  relating  to  the 
sales  of  public  saline  lands  shall  be  published  in  only  two 
newspapers,  one  printed  in  the  English  language  and  one  in 
the  Spanish  language,  at  Manila,  which  shall  be  designated 
by  said  secretary  of  the  interior. 

Co&itraotio&  of  land  srant  »ota. 

§  59.  That  no  act  granting  lands  to  provinces,  districts, 
or  municipalities  to  aid  in  the  construction  of  roads,  or  for 
other  public  purposes,  shall  be  so  construed  as  to  embrace 
mineral  lands,  which,  in  all  cases,  are  reserved  exclusively, 
unless  otherwise  specially  provided  in  the  act  or  acts  making 
the  grant 

ConeoMioAs  prior  to  April  lit  1890,  naaffeeted}  Prooedmro 
by  owners  neoessary  to  retfti&i  Penalty  for  failure. 

§  60.  That  nothing  in  this  act  shall  be  construed  to  affect 
the  rights  of  any  person,  partnership,  or  corporation  having 
a  valid,  perfected  mining  concession  granted  prior  to  April 
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eleventh,  eighteen  hundred  and  ninety-nine,  but  all  such  con- 
cessions shall  be  conducted  under  the  provisions  of  the  law  in 
force  at  the  time  they  were  granted,  subject  at  all  times  to 
cancellation  by  reason  of  illegality  in  the  procedure  by  which 
they  were  obtained,  or  for  failure  to  comply  with  the  condi- 
tions prescribed  as  requisite  to  their  retention  in  the  laws 
under  which  they  were  granted ;  provided,  that  the  owner  or 
owners  of  every  such  concession  shall  cause  the  corners  made 
by  its  boundaries  to  be  distinctly  marked  with  permanent 
monuments  within  six  months  after  this  act  has  been  promul- 
gated in  the  Philippine  islands,  and  that  any  concessions  the 
boundaries  of  which  are  not  so  marked  within  this  period  shall 
be  free  and  open  to  explorations  and  purchase  under  the 
provisions  of  this  act. 

Subsequent  rlghte. 

§  61.  That  mining  rights  on  public  lands  in  the  Philippine 
islands  shall,  after  the  passage  of  this  act,  be  acquired  only 
in  accordance  with  its  provisions. 

Canoellation  of  eoneeeeioiis. 

§  62.  That  all  proceedings  for  the  cancellation  .of  perfected 
Spanish  concessions  shall  be  conducted  in  the  courts  of  the 
Philippine  islands  having  jurisdiction  of  the  subject-matter 
and  of  the  parties,  unless  the  United  States  Philippine  com- 
mission, or  its  successors,  shall  create  special  tribunals  for  the 
determination  of  such  controversies. 

ApproTed  July  1,  1902. 

VI.    Land  Department  Regulations  upon  Subject  op  Min- 
eral Lands  Other  than  Coal. 

Force  and  effect  of  decisions  and  regulations  of  land  department: 
f§  664-666. 

Classes  of  mining  elaims. 

1.  Mining  claims  are  of  two  distinct  classes:  Lode  claims 
and  placers. 

Lode  claims:  §S  322-323. 
Placer  claims:  §1  419-428. 
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LODE    CLAIMS. 
Siatvs  of  lode  elaims  looated  prior  to  Mmj  10,  1872. 

2.  The  status  of  lode  claims  located  or  patented  previom 
to  the  tenth  day  of  May,  1872,  is  not  changed  with  regard  to 
their  extent  along  the  lode  or  width  of  surface ;  but  the  claim 
is  enlarged  by  sections  2322  and  2328,  by  investing  the  locator, 
his  heirs  or  assigns,  with  the  right  to  follow,  upon  the  condi- 
tions stated  therein,  all  veins,  lodes,  or  ledge's,  the  top  or  apex 
of  which  lies  inside  of  the  surface  lines  of  his  claim. 

Changes  made  by  act  of  May  10,  1872:  8  71. 

Same;    PosioMory  risl^t  to  Toliia  other  tluun  the  one  loeated* 

3.  It  is  to  be  distinctly  understood,  however,  that  the  law 
limits  the  possessory  right  to  veins,  lodes,  or  ledges,  other 
than  the  one  named  in  the  original  location,  to  such  as  were 
not  adversely  claimed  on  May  10,  1872,  and  that  where  such 
other  vein  or  ledge  was  so  adversely  claimed  at  that  date  the 
right  of  the  party  so  adversely  claiming  is  in  no  way  impaired 
by  the  provisions  of  the  Revised  Statutes. 

This  flection  does  not  diflpense  with  the  necessity  on  the  part  of  the 
party  so  adversely  claiming  to  file  an  adverse  claim  in  the  land  office 
under  the  provisions  of  section  2325  of  the  Bevised  Statutes,  if  patent 
for  the  vein  claimed  by  him  is  applied  for  by  other  parties. 

Brady's  Mortgagees  i;.  Harris  (on  review),  29  L.  D.  426,  429. 

See,  ante,  i  726. 

Iiode  loeatioiui  made  after  May  10,  1872;    Leagtb  of. 

4.  From  and  after  the  10th  May,  1872,  any  person  who  is 
a  citizen  of  the  United  States,  or  who  has  declared  his  inten- 
tion to  become  a  citizen,  may  locate,  record,  and  hold  a  mining 
claim  of  fifteen  hundred  linear  feet  along  the  course  of  any 
mineral  vein  or  lode  subject  to  location ;  or  an  association  of 
persons,  severally  qualified  as  above,  may  make  joint  location 
of  such  claim  of  fifteen  hundred  feet;  but  in  no  event  can  a 
location  of  a  vein  or  lode  made  after  the  tenth  day  of  May, 
1872,  exceed  fifteen  hundred  feet  along  the  course  thereof, 
whatever  may  be  the  number  of  persons  composing  the  asso- 
ciation. 

Length  of  lode  location:  $  361. 
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Samei    SaeteAt  of  snrfaoe  groiu&di    Widtli  on  e»eh  side  of 


5.  With  regard  to  the  extent  of  surface  ground  adjoining 
a  vein  or  lode,  and  claimed  for  the  convenient  working  thereof, 
the  Revised  Statutes  provide  that  the  lateral  extent  of  loca- 
tions of  veins  or  lodes  made  after  May  10,  1872,  shall  in  no 
case  exceed  three  hundred  feet  on  each  side  of  the  middle  of 
the  vein  at  the  surface,  and  that  no  such  surface  rights  shall 
be  limited  by  any  mining  regulations  to  less  than  twenty-five 
feet  on  each  side  of  the  middle  of  the  vein  at  the  surface, 
except  where  adverse  rights  existing  on  the  10th  May,  1872, 
may  render  such  limitation  necessary;  the  end-lines  of  such 
claims  to  be  in  aU  cases  parallel  to  each  other.  Said  lateral 
measurements  cannot  extend  beyond  three  hundred  feet  on 
either  side  of  the  middle  of  the  vein  at  the  surface,  or  such 
distance  as  is  allowed  by  local  laws.  For  example :  Four  hun- 
dred feet  cannot  be  taken  on  one  side  and  two  hundred  feet 
on  the  other.  If,  however,  three  hundred  feet  on  each  side  are 
allowed,  and  by  reason  of  prior  claims  but  one  hundred  feet 
can  be  taken  on  one  side,  the  locator  will  not  be  restricted  to 
less  than  three  hundred  feet  on  the  other  side ;  and  when  the 
locator  does  not  determine  by  exploration  where  the  middle 
of  the  vein  at  the  surface  is,  his  discovery  shaft  must  be 
assumed  to  mark  such  point. 

Sasne;  Local  lairs  aad  resulatioiub 

6.  By  the  foregoing  it  will  be  perceived  that  no  lode  claim 
located  after  the  10th  May,  1872,  can  exceed  a  parallelogram 
fifteen  hundred  feet  in  length  by  six  hundred  feet  in  width, 
but  whether  surface  ground  of  that  width  can  be  taken  de- 
pends upon  the  local  regulations  or  state  or  territorial  laws 
in  force  in  the  several  mining  districts ;  and  that  no  such  local 
regulations  or  state  or  territorial  laws  shall  limit  a  vein  or 
lode  claim  to  less  than  fifteen  hundred  feet  along  the  course 
thereof,  whether  the  location  is  made  by  one  or  more  persons, 
nor  can  surface  rights  be  limited  to  less  than  fifty  feet  in 
width  unless  adverse  claims  existing  on  the  tenth  day  of  May, 
1872,  render  such  lateral  limitation  necessary. 

Surface  area,  length,  and  width  of  lode  claims :  §  361  et  seq. 
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Beflalns  looatic»B«;    Gbntoatfl  of  reeord;    DeBerlptieB* 

7.  Locators  cannot  exercise  too  much  care  in  defining 
their  locations  at  the  outset,  inasmuch  as  the  law  requires  that 
all  records  of  mining  locations  made  subsequent  to  May  10, 
1872,  shall  contain  the  name  or  names  of  the  locators,  the  date 
of  the  location,  and  such  a  description  of  the  claim  or  claims 
located,  by  reference  to  some  natural  object  or  permanent 
monument,  as  will  identify  the  claim. 

Location  certificate  and  its  contents:  {§  379-385. 

DiscoTery  oondltion  preoedent  to  looationi   Objeet  of  mle. 

8.  No  lode  claim  shall  be  located  until  after  the  discovery  of 
a  vein  or  lode  within  the  limits  of  the  claim,  the  object  of 
which  provision  is  evidently  to  prevent  the  appropriation  of 
presumed  mineral  ground  for  speculative  purposes,  to  the 
exclusion  of  iona  fide  prospectors,  before  sufficient  work  has 
been  done  to  determine  whether  a  vein  or  lode  really  exists. 

The  discovery:  §S  328,  329,  335-339. 

BiseoTery  shaft  or  equlTalent;  Conrse  of  Toin;  Deseriptiom 
in  looatf  on  notiee. 

9.  The  claimant  should,  therefore,  prior  to  locating  his 
claim,  unless  the  vein  can  be  traced  upon  the  surface,  sink  a 
shaft  or  run  a  tunnel  or  drift  to  a  sufficient  depth  therein 
to  discover  and  develop  a  mineral-bearing  vein,  lode,  or  crev- 
ice; should  determine,  if  possible,  the  general  course  of  such 
vein  in  either  direction  from  the  point  of  discovery,  by  which 
direction  he  will  be  governed  in  marking  the  boundaries  of  his 
claim  on  the  surface.  His  location  notice  should  give  the 
course  and  distance  as  nearly  as  practicable  from  the  discov- 
ery shaft  on  the  claim  to  some  permanent,  well-known  points 
or  objects,  such,  for  instance,  as  stone  monuments,  blazed 
trees,  the  confluence  of  streams,  point  of  intersection  of  well- 
known  gulches,  ravines,  or  roads,  prominent  buttes,  hilJs, 
etc.,  which  may  be  in  the  immediate  vicinity,  and  which  will 
serve  to  perpetuate  and  fix  the  locus  of  the  claim  and  render 
it  susceptible  of  identification  from  the  description  thereof 
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^ven  in  the  record  of  locations  in  the  district,  and  should 
be  duly  recorded. 

Belationship  of  discovery  to  discovery  shaft:  $  345. 
Discovery  shaft  aad  its  equivaient:  8  343-346. 
Preliminary  notice  and  its  posting:  §§  350-356. 
Location  certificate  and  its  contents:  S$  379-385. 

Oonteats  of  location  notiee;    ICarldi&s  boundaries. 

10.  In  addition  to  the  foregoing  data,  the  claimant  should 
state  the  names  of  adjoining  claims,  or,  if  none  adjoin^  the 
relative  positions  of  the  nearest  claims;  should  drive  a  post 
or  erect  a  monument  of  stones  at  each  comer  of  his  surface 
ground,  and  at  the  point  of  discovery  or  discovery  shaft 
should  fix  a  post,  stake,  or  board,  upon  which  should  be  desig- 
nated the  name  of  the  lode,  the  name  or  names  of  the  locators, 
the  number  of  feet  claimed,  and  in  which  direction  from  the 
point  of  discovery;  it  being  essential  that  the  location  notice 
filed  for  record,  in  addition  to  the  foregoing  description, 
should  state  whether  the  entire  claim  of  fifteen  hundred  feet 
is  taken  on  one  side  of  the  point  of  discovery,  or  whether  it  is 
partly  upon  one  and  partly  upon  the  other  side  thereof,  and  in 
the  latter  case,  how  many  feet  are  claimed  upon  each  side  of 
such  discovery  point. 

Preliminary  notice  and  its  posting:  %^  330-356. 
Location  certifieate  and  its  contents:  IS  d79-386. 

Beoordins  location  notioe. 

11.  The  location  notice  must  be  filed  for  record  in  all  re- 
spects as  required  by  the  state  or  territorial  laws  and  local 
rules  and  regulations,  if  there  be  any. 

Becording  notice  or  certificate  of  location:  §§  389-392. 

^wywiti  labor;   Amonnt;    Timo  of  perfonaanoot 

12.  In  order  to  hold  the  possessory  title  to  a  mining  claim 
located  prior  to  May  10, 1872,  the  law  requires  that  ten  dollars 
shall  be  expended  annually  for  each  one  hundred  feet  in 
length  along  the  vein  or  lode.  In  order  to  hold  the  possessory 
right  to  a  location  made  since  May  10,  1872,  not  less  than  one 
hundred  dollars'  worth  of  labor  must  be  performed  or  im- 
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provements  made  thereon  annually.  Under  the  provisions  of 
the  act  of  congress  approved  January  22,  1880,  the  first 
annual  expenditure  becomes  due  and  must  be  performed  dar- 
ing the  calendar  year  succeeeding  that  in  which  the  location 
was  made.  Where  a  number  of  claims  are  held  in  common, 
the  aggregate  expenditure  that  would  be  necessary  to  hold  all 
the  claims  may  be  made  upon  any  one  claim. 

Annual  labor  discuBsed:  §§  623-638. 

Same;     Effect  of  failure  to  performi    Ifot  required  after 


13.  Failure  to  make  the  expenditure  or  perform  the  labor 
required  upon  a  location  made  before  or  since  May  10,  1872, 
will  subject  a  claim  to  relocation,  unless  the  original  locator, 
his  heirs,  assigns,  or  legal  representatives  have  resumed  work 
after  such  failure  and  before  relocation. 

14.  Annual  expenditure  is  not  required  subsequent  to  entry, 
the  date  of  issuing  the  patent  certificate  being  the  date  contem- 
plated by  statute. 

Annual  labor  discussed:  §|  623-638. 


Same;  Forfeiture  of  interest  of  non-oontribvtiAC  eo-o^rmer. 

15.  Upon  the  failure  of  any  one  of  several  co-owners  to 
contribute  his  proportion  of  the  required  expenditures,  the 
co-owners  who  have  performed  the  labor  or  made  the  improve- 
ments as  required  may,  at  the  expiration  of  the  year,  give  such 
delinquent  co-owner  personal  notice  in  writing,  or  notice  by 
publication  in  the  newspaper  published  nearest  the  claim  for 
at  least  once  a  week  for  ninety  days ;  and  if  upon  the  expira- 
tion of  ninety  days  after  such  notice  in  writing,  or  upon  the 
expiration  of  one  hundred  and  eighty  days  after  the  first 
newspaper  publication  of  notice,  the  delinquent  co-owner  shall 
have  failed  to  contribute  his  proportion  to  meet  such  expendi- 
tures or  improvements,  his  interest  in  the  claim  by  law  passes 
to  his  co-owners  who  have  made  the  expenditures  or  improve- 
ments as  aforesaid.  Where  a  claimant  alleges  ownership  of 
a  forfeited  interest  under  the  foregoing  provision,  the  sworn 
statement  of  the  publisher  as  to  the  facts  of  publication,  giv- 
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ing  dates  and  a  printed  copy  of  the  notice  published,  should  be 
furnished,  and  the  claimant  must  swear  that  the  delinquent 
co-owner  failed  to  contribute  his  proper  proportion  within 
the  period  fixed  by  the  statute. 

Forfeiture  to  co-owners:  S  646. 

TUNNELS. 
Rlchts  of  tnimel  claimant  stated;    Term  '^aee'*  defined. 

16.  The  effect  of  section  2323,  Revised  Statutes,  is  to  give 
the  proprietors  of  a  mining  tunnel  run  in  good  faith  the  pos- 
sessory right  to  fifteen  hundred  feet  of  any  blind  lodes  cut, 
discovered,  or  intersected  by  such  tunnel,  which  were  not  pre- 
viously known  to  exist,  within  three  thousand  feet  from  the 
face  or  point  of  commencement  of  such  tunnel,  and  to  prohibit 
other  parties,  after  the  commencement  of  the  tunnel,  from 
prospecting  for  and  making  locations  of  lodes  on  the  line 
thereof  and  within  said  distance  of  three  thousand  feet,  unless 
such  lodes  appear  upon  the  surface  or  were  previously  known 
to  exist.  The  term  **face,"  as  used  in  said  section,  is  con- 
strued and  held  to  mean  the  first  working  face  formed  in  the 
tunnel,  and  to  signify  the  point  at  which  the  tunnel  actually 
enters  cover ;  it  being  from  this  point  that  the  three  thousand 
feet  are  to  be  counted  upon  which  prospecting  is  prohibited 
as  aforesaid. 

Tunnel  claimB:  §  467  et  seq. 

Bights  accruing  to  tunnel  proprietor:  §8  479-491. 

''Face"  of  tunnel  defined:  §  474. 

Kotioe  of  tunnel  looation;  Poetins;  Contents^  Marking 
lionndaHee  on  snrf  aee. 

17.  To  avail  themselves  of  the  benefits  of  this  provision  of 
law,  the  proprietors  of  a  mining  tunnel  will  be  required,  at  the 
time  they  enter  cover  as  aforesaid,  to  give  proper  notice  of 
their  tunnel  location  by  erecting  a  substantial  post,  board,  or 
monument  at  the  face  or  point  of  commencement  thereof,  upon 
which  should  be  posted  a  good  and  suflScient  notice,  giving  the 
names  of  the  parties  or  company  claiming  the  tunnel  right; 
the  actual  or  proposed  course  or  direction  of  the  tunnel ;  the 
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height  and  width  thereof,  and  the  course  and  distance  from 
such  face  or  point  of  commencement  to  some  permanent  well- 
known  objects  in  the  vicinity  by  which  to  fix  and  determine  the 
locus  in  manner  heretofore  set  forth  applicable  to  locations  of 
veins  or  lodes,  and  at  the  time  of  posting  such  notice  they  shall, 
in  order  that  miners  or  prospectors  may  be  enabled  to  deter- 
mine whether  or  not  they  are  within  the  lines  of  the  tunnel, 
establish  the  boundary  lines  thereof,  by  stakes  or  monuments 
placed  along  such  lines  at  proper  intervals,  to  the  terminus 
of  the  three  thousand  feet  from  the  face  or  point  of  commence- 
ment of  the  tunnel,  and  the  lines  so  marked  will  define  and 
govern  as  to  the  specific  boundaries  within  which  prospecting 
for  lodes  not  previously  known  to  exist  is  prohibited  while 
work  on  the  tunnel  is  being  prasecuted  with  reasonable  dili- 
gence. 

Acts  to  be  performed  in  acquiring  tunnel  rights:  f  472* 
Lino  of  tunnel  defined:  S  473. 
Marking  of  tunnel  location:  §  475. 

Reeording  notioe  of  tmuael  looationi    8wt»m  stateatemt. 

18.  At  the  time  of  posting  notice  and  marking  out  the  lines 
of  the  tunnel  as  aforesaid,  a  full  and  correct  copy  of  such 
notice  of  location  defining  the  tunnel  claim  must  be  filed  for 
record  with  the  mining  recorder  of  the  district,  to  which  notice 
must  be  attached  the  sworn  statement  or  declaration  of  the 
owners,  claimants,  or  projectors  of  such  tunnel,  setting  forth 
the  facts  in  the  case;  stating  the  amount  expended  by  them- 
selves and  their  predecessors  in  interest  in  prosecuting  work 
thereon;  the  extent  of  the  work  performed,  and  that  it  is 
bona  fide  their  intention  to  prosecute  work  on  the  tunnel  ao 
located  and  described  with  reasonable  diligence  for  the  devel- 
opment of  a  vein  or  lode,  or  for  the  discovery  of  mines,  or 
both,  as  the  case  may  be.  This  notice  of  location  must  be  duly 
recorded,  and,  with  the  said  sworn  statement  attached,  kept 
on  the  recorder's  files  for  future  reference. 

Becording  notice  of  tunnel  location:  §  472. 
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PLACER    CLAIMS. 
Oae  disoovery  tnAeieiit. 

19.  Buit  one  discovery  of  mineral  is  required  to  support  a 
placer  location,  whether  it  be  of  twenty  acres  by  an  individual, 
or  of  one  hundred  and  sixty  acres  or  less  by  an  association  of 
persons. 

Discovery  in  placer  locations:  f  §  437-438. 
Bule  stated  in  this  paragraph  discussed:  fi  438. 

PlAcer  entry  of  lAiids  Talualile  for  Iraildins-stoiiOb 

20.  The  act  of  Augrust  4,  1892,  extends  the  mineral-land 
laws  so  as  to  bring  lands  chiefly  valuable  for  building-stone 
within  the  provisions  of  said  law,  by  authorizing  a  placer  entry 
of  such  lands.  Registers  and  receivers  should  make  a  reference 
to  said  act  on  the  entry  papers  in  the  case  of  all  placer  entries 
made  for  lands  containing  stone  chiefly  valuable  for  building 
purposes.  Lands  reserved  for  the  benefit  of  public  schools  or 
donated  to  any  state  are  not  subject  to  entry  under  said  act 

Lands  chiefly  valuable  for  building-stone:  |  139. 
"Stone  and  timber  act"  discussed:  H  210. 
Building-stone  subject  to  entry  under  placer  laws:  S  421« 

Oil  land  entries ;    Aet  of  Febmary  11,  1807. 

21.  The  act  of  February  11,  1897,  provides  for  the  location 
and  entry  of  public  lands  chiefly  valuable  for  petroleum  or 
other  mineral  oils,  and  entries  of  that  nature  made  prior  to 
the  passage  of  said  act  are  to  be  considered  as  though  made 
thereunder. 

Petroleum  lands:  f  138. 

Petroleum  subject  to  entry  under  placer  laws:  |  422. 

Ten*Aere  lots  to  be  dealt  with  as  local  snbdiTioiono. 

22.  By  section  2330  authority  is  given  for  the  subdivision 
of  forty-acre  legal  subdivisions  into  ten-acre  lots,  which  is 
intended  for  the  greater  convenience  of  miners  in  segregating 
their  claims- both  from  one  another  and  from  intervening  agri- 
cultural lands.  It  is  held,  therefore,  that  under  a  proper  con- 
struction of  the  law  these  ten-acre  lots  in  mining  districts 
should  be  considered  and  dealt  with,  to  all  intents  and  pur- 
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poses,  as  legal  subdivisions,  and  that  an  applicant  having  a 
claim  which  conforms  to  one  or  more  of  these  ten-acre  lota 
contiguous  in  case  of  two  or  more  lots,  may  make  entry  thereof, 
after  the  usual  proceedings,  without  further  survey  or  plat. 

Form  and  extent  of  placer  locationa:  {{  447-448. 
SesoriptloB  of  ten-aore  lota  la  applioation  for  patent. 

23.  In  cases  of  this  kind,  however,  the  notice  given  of  the 
application  must  be  very  specific  and  accurate  in  description, 
and  as  the  forty-acre  tracts  may  be  subdivided  into  ten-acre 
lots,  either  in  the  form  of  squares  of  ten  by  ten  chains,  or,  if 
parallelograms,  five  by  twenty  chains,  so  long  as  the  lines  are 
parallel  and  at  right  angles  with  the  lines  of  the  public  sur- 
veys, it  will  be  necessary  that  the  notice  and  application  state 
specifically  what  ten-acre  lots  are  sought  to  be  patented  in 
addition  to  the  data  required  in  the  notice. 

Description  of  placer  claims  upon  surveyed  lands:  S  700. 


24.  Where  the  ten-acre  subdivision  is  in  the  form  of  a 
square  it  may  be  described,  for  instance,  as  the  **SE.  J  of  the 
SW.  i  of  the  NW.  J,"  or,  if  in  the  form  of  a  parallelogram  as 
aforesaid,  it  may  be  described  as  the  **  W.  ^  of  the  W.  J  of  the 
SW.  i  of  the  NW.  i  (or  the  N.  i  of  the  S.  i  of  the  NE.  i  of 

the  SE.  J)  of  section ,  township ,  range ,*' 

as  the  case  may  be ;  but,  in  addition  to  this  description  of  the 
land,  the  notice  must  give  all  the  other  data  that  is  required 
in  a  mineral  application  by  which  parties  may  be  put  on  in- 
quiry as  to  the  premises  sought  to  be  patented.  The  proofs 
submitted  with  applications  for  claims  of  this  kind  must  show 
clearly  the  character  and  the  extent  of  the  improvements  upon 
the  premises. 

Proof  of  improToiiieitts  and  ezpenditnro. 

25.  The  proof  of  improvements  must  show  their  value  to  be 
not  less  than  five  hundred  dollars,  and  that  they  were  made  by 
the  applicant  for  patent  or  his  grantors.  This  proof  should 
consist  of  the  affidavit  of  two  or  more  disinterested  witnesses. 
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The  annual  expenditure  to  the  amount  of  one  hundred  dollars, 
required  by  section  2324,  Revised  Statutes,  must  be  made 
upon  placer  claims  as  well  as  lode  claims. 

Description  of  placers:  §  700. 
Proof  of  expenditure:   |  701. 

Known  lodes  within  plaoem;     Applloatlon  for  patent. 

26.  Applicants  for  patent  to  a  placer  claim,  who  are  also 
in  possession  of  a  known  vein  or  lode  included  therein,  must 
state  in  their  application  that  the  placer  includes  such  vein  or 
lode.  The  published  and  posted  notices  must  also  include  such 
statement.  If  veins  or  lodes  lying  within  a  placer  location  are 
owned  by  other  parties,  the  fact  should  be  distinctly  stated  in 
the  application  for  patent,  and  in  all  the  notices.  But  in  all 
cases,  whether  the  lode  is  claimed  or  excluded,  it  must  be  sur- 
veyed and  marked  upon  the  plat,  the  field  notes  and  plat  giv- 
ing the  area  of  the  lode  claim  or  claims  and  the  area  of  the 
placer  separately.  An  application  which  omits  to  claim  such 
a  known  vein  or  lode  must  be  construed  as  a  conclusive 
declarafion  that  the  applicant  has  no  right  of  possession  to 
the  vein  or  lode.  Where  there  is  no  known  lode  or  vein,  the 
fact  must  appear  by  the  affidavit  of  two  or  more  witne9ses. 

Proof  of  no  known  lodes:  |  703. 
Application  for  lodes  within  placers:  f  704. 

Idmlt  of  arem  of  placer  looatlon* 

27.  By  section  2330  it  is  declared  that  no  location  of  a 
placer  claim  made  after  July  9,  1870,  shall  exceed  one  hun- 
dred and  sixty  acres  for  any  one  person  or  association  of 
persons,  which  location  shall  conform  to  the  United  States 
surveys. 

Form  and  extent  of  placers:  §§  447-450. 
''Placer  act":  §  62. 

Same;    Placer  locationa  to  conform  to  pnblic  ■nrreya. 

28.  Section  2331  provides  that  all  placer-mining  claims 
located  after  May  10,  1872,  shall  conform  as  nearly  as  practi- 
cable with  the  United  States  system  of  public  land  surveys 
and  the  rectangular  subdivisions  of  such  surveys,  an^  such 
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locations  shall  not  include  more  than  twenty  acres  for  each 
individual  claimant. 

See  note  tc  paragraph  27. 


29.  The  foregoing  provisions  of  law  are  construed  to  mean 
that  after  the  ninth  day  of  July,  1870,  no  location  of  a  placer 
claim  can  be  made  to  exceed  one  hundred  and  sixty  acres, 
whatever  may  be  the  number  of  locators  associated  together, 
or  whatever  the  local  regulations  of  the  district  may  allow; 
and  that  from  and  after  May  10, 1872,  no  location  can  exceed 
twenty  acres  for  each  individual  participating  therein;  that 
is,  a  location  by  two  persons  can  not  exceed  forty  acres,  and 
one  by  three  persons  can  not  exceed  sixty  acres. 

See  note  to  paragraph  27. 
Markiac  boundaries  |  Record* 

30.  The  regulations  hereinbefore  given  as  to  the  manner  of 
marking  locations  on  the  ground,  and  placing  the  same  on 
record,  must  be  observed  in  the  case  of  placer  locations  so  far 
as  the  same  are  applicable,  the  law  requiring,  however,  that  all 
placer  mining  claims  located  after  May  10,  1872,  shall  eon- 
form  as  near  as  practicable  with  the  United  States  system  of 
public  land  surveys  and  the  rectangular  subdivisions  of  such 
surveys,  whether  the  locations  are  upon  surveyed  or  unsur- 
veyed  lands. 

Marking  boundaries  of  placer  locations:  ||  454-455« 
Bequirements  of  placer  location:  {§  432-433. 
Posting  notices  and  development  work:  f  |  442-448. 
Loeation  certificate  and  its  record:  (  459. 

BALINB  LANDS. 
Xioeatloa    nadev    plaeer    laws;    Iiooator  restrieted  to  ome 


31.  Under  the  act  approved  January  31,  1901,  extending 
the  mining  laws  to  saline  lands,  the  provisions  of  the  law 
relating  to  placer  mining  claims  are  extended  to  all  states  and 
territories  and  the  district  of  Alaska,  so  as  to  permit  the  loea- 
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tion  and  purchase  thereunder  of  all  unoccupied  public  land 
containing  salt  springs  or  deposits  of  salt  in  any  form,  and 
chiefly  valuable  therefor,  with  the  proviso,  **That  the  same 
person  shall  not  locate  or  enter  more  than  one  claim  here- 
under." 

Subject  to  entry  under  mining  laws:  i  97, 
Salines  generally:  §(  513-515. 

Assiginee  of  saline  location  may  make  entry  of  one  claim* 

32.  Rights  obtained  by  location  under  the  placer  mining 
laws  are  assignable,  and  the  assignee  may  make  the  entry  in 
his  own  name ;  so,  under  this  act,  a  person  holding  as  assignee 
may  make  entry  in  his  own  name;  provided,  he  has  not  held 
under  this  act,  at  any  time,  either  as  locator  or  entryman,  any 
other  lands ;  his  right  is  exhausted  by  having  held  under  this 
act  any  particular  tract,  either  as  locator  or  entryman,  either 
as  an  individual  or  as  a  member  of  an  association.  It  follows, 
therefore,  that  no  application  for  patent  or  entry,  made  under 
this  act,  shall  embrace  more  than  one  single  location. 

See  note  to  paragraph  31. 

Proof  hj  applicant  that  he  has  made  no  other  locations. 

33.  In  order  that  the  conditions  imposed  by  the  proviso,  as 
set  forth  in  the  above  paragraph,  may  duly  appear,  the  notice 
of  location  presented  for  record  and  the  application  for  patent 
must  each  contain  a  specific  statement  under  oath  by  each 
person  whose  name  appears  therein  that  he  never  has,  either 
as  an  individual  or  as  a  member  of  an  association,  located  or 
entered  any  other  lands  under  the  provisions  of  this  act. 
Assignments  made  by  persons  who  are  not  severally  qualified 
as  herein  stated  will  not  be  recognized. 

See  note  to  paragraph  31. 

Procedure  to  Obtain  Patent  to  Mineral  Lands. 

lode   claims. 

Snrvey  for  patent;  Plats  and  copy  of  field  notes  to  he  fur- 
nished hy  enrveyor-general. 

34.  The  claimant  is  required,  in  the  first  place,  to  have  a 
correct  survey  of  his  claim  made  under  authority  of  the  sur- 
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veyor-general  of  the  state  or  territory  in  which  the  claim  lies, 
such  survey  to  show  with  accuracy  the  exterior  surface  bound- 
aries of  the  claim,  which  boundaries  are  required  to  be  dis- 
tinctly marked  by  monuments  on  the  ground.  Four  plats  and 
one  copy  of  the  original  field  notes  in  each  case  will  be  pre- 
pared by  the  surveyor-general ;  one  plat  and  the  original  field 
notes  to  be  retained  in  the  oflSce  of  the  surveyor-general,  one 
copy  of  the  plat  to  be  given  the  claimant  for  posting  upon  the 
claim,  one  plat  and  a  copy  of  the  field  notes  to  be  given  the 
claimant  for  filing  with  the  proper  register,  to  be  finally  trans- 
mitted by  that  oflScer,  with  other  papers  in  the  case,  to  this 
oflSce,  and  one  plat  to  be  sent  by  the  surveyor-general  to  the 
register  of  the  proper  land  district,  to  be  retained  on  his  files 
for  future  reference.  As  there  is  no  resident  surveyor-general 
for  the  state  of  Arkansas,  applications  for  the  survey  of  min- 
eral claims  in  said  state  should  be  made  to  the  commissioner  of 
this  office,  who,  under  the  law,  is  ex  officio  the  United  States 
surveyor-general. 

Survey  for  patent:  §S  670-673. 

Survey  for  lode  claims:  §  671. 

Posting  of  notice  and  plat  on  claim:  S  677. 

Filing  of  field  notes  and  plat  with  register:  §  678. 

Record  of  location  notice  to  precede  enrrey  and  plat;  Iioea- 
tion  enrrey. 

35.  The  survey  and  plat  of  mineral  claims  required  to  be 
filed  in  the  proper  land  office  with  application  for  patent  must 
be  made  subsequent  to  the  recording  of  the  location  of  the 
claim  (if  the  laws  of  the  state  or  territory  or  the  regulations 
of  the  mining  district  require  the  notice  of  location  to  be 
recorded),  and  when  the  original  location  is  mad«  by  survey 
of  a  United  States  deputy  surveyor  such  location  survey  can 
not  be  substituted  for  that  required  by  the  statute^  as  above 
indicated. 

Recording  location  notice:  §§  250,  389-392. 
Survey  of  lode  claim:  §  671. 

Burvejm,  nnmberinK  of;  Tying  claim  to  comers  of  pnblie 
■nrveTS  or  nilneral  monnments. 

36.  The  surveyors-general  should  designate  all  surveyed 
mineral  claims  by  a  progressive  series  of  numbers,  beginning 
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with  survey  No.  37,  irrespective  as  to  whether  they  are  situ- 
ated on  surveyed  or  unsurveyed  lands,  the  claim  to  be  so 
designated  at  date  of  issuing  the  order  therefor,  in  addition 
to  the  local  designation  of  the  claim ;  it  being  required  in  all 
cases  that  the  plat  and  field  notes  of  the  survey  of  a  claim 
must,  in  addition  to  the  reference  to  permanent  objects  in  the 
neighborhood,  describe  the  locus  of  the  claim  with  reference 
to  the  lines  of  public  surveys  by  a  line  connecting  a  comer  of 
the  claim  with  the  nearest  public  corner  of  the  United  States 
surveys,  unless  such  claim  be  on  unsurveyed  lands  at  a  dis- 
tance of  more  than  two  miles  from  such  public  corner,  in  which 
latter  case  it  should  be  connected  with  a  United  States  mineral 
monument.  Such  connecting  line  must  not  be  more  than  two 
mUes  in  length^  and  should  be  measured  on  the  ground  direct 
between  the  points,  or  calculated  from  actually  surveyed 
traverse  lines  if  the  nature  of  the  country  should  not  permit 
direct  measurement.  If  a  regularly  established  survey  corner 
is  within  two  miles  of  a  claim  situated  on  unsurveyed  lands, 
the  connection  should  be  made  with  such  corner  in  preference 
to  a  connection  with  a  United  States  mineral  monument.  The 
connecting  line  or  traverse  line  must  be  surveyed  by  the 
deputy  mineral  surveyor  at  the  time  of  his  making  the  par- 
ticular survey,  and  be  made  a  part  thereof." 

^The  fact  that  the  connecting  line  is  more  than  two  miles  in 
length  should  not  of  itself  vitiate  the  survey,  if  there  is  otherwise  a  sub- 
stantial compliance  with  the  rules.    In  re  Standart,  25  L.  D.  262^  264. 

'  Survey  of  lode  claim  for  patent :  §  671« 
Diagram  of  fractional  rabdlTisiona. 

37.  Upon  the  approval  of  the  survey  of  a  mining  claim  made 
upon  surveyed  lands  the  surveyor-general  will  prepare  and 
transmit  to  the  local  land  office  and  to  this  office  a  diagram 
made  upon  the  usual  drawing-paper  township  blank  showing 
the  portions  of  legal  forty-acre  subdivisions  made  fractional 
by  reason  of  the  mineral  survey,  designating  each  of  such 
portions  by  the  proper  lot  number,  beginning  with  No.  1  in 
each  section,  and  giving  the  area  of  each  lot. 
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SnrreTi    Particiilarfl  to  be  obserred* 

38.  The  following  particulars  should  be  observed  in  the 
survey  of  every  mining  claim : 

(1)  The  exterior  boundaries  of  the  claim,  the  number  of 
feet  claimed  along  the  vein,  and,  as  nearly  as  can  be 
ascertained,  the  direction  of  the  vein,  and  the  number  of  feet 
claimed  on  the  vein  in  each  direction  from  the  point  of  dis- 
covery or  other  well-defined  place  on  the  claim  should  be  rep- 
resented on  the  plat  of  survey  and  in  the  field  notes. 

(2)  The  intersection  of  the  lines  of  the  survey  with  the 
lines  of  conflicting  prior  surveys  should  be  noted  in  the  field 
notes  and  represented  upon  the  plat. 

(3)  Conflicts  with  unsurveyed  claims,  where  the  applicant 
for  survey  does  not  claim  the  area  in  conflict,  should  be  shown 
by  actual  survey. 

(4)  The  total  area  of  the  claim  embraced  by  the  exterior 
boundaries  should  be  stated,  and  also  the  area  in  conflict  with 
each  intersecting  survey,  substantially  as  follows : 

Acres. 

Total  area  of  claim 10.50 

Area  in  conflict  with  survey  No.  302 1.56 

Area  in  conflict  with  survey  No.  948 2. 33 

Area  in  conflict  with  Mountain  Maid  lode  mining  claim,  unsurveyed    1.48 

It  does  not  follow  that  because  mining  surveys  are  required 
to  exhibit  all  conflicts  with  prior  surveys  the  areas  of  conflict 
are  to  be  excluded.  The  field  notes  and  plat  are  made  a  part 
of  the  application  for  patent,  and  care  should  be  taken  that 
the  description  does  not  inadvertently  exclude  portions 
intended  to  be  retained.  The  application  for  patent  should 
state  the  portions  to  be  excluded  in  express  terms. 

Survey  of  lode  claims  for  patent:  $  671. 

Postlne  plat  mtkd  notioe  on  claim;    Gontents  of  nottca. 

39.  The  claimant  is  then  required  to  post  a  copy  of  the  plaf 
of  such  survey  in  a  conspicuous  place  upon  the  claim,  together 
with  notice  of  his  intention  to  apply  for  a  patent  therefor, 
which  notice  will  give  the  date  of  posting,  the  name  of  the 
claimant,  the  name  of  the  claim,  the  number  of  the  survey, 
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the  mining  district  and  county,  and  the  names  of  adjoining 
and  conflicting  claims  as  shown  by  the  plat  of  survey.  Too 
much  care  can  not  be  exercised  in  the  preparation  of  this 
notice,  inasmuch  as  the  data  therein  are  to  be  repeated  in  the 
other  notices  required  by  the  statute,  and  upon  the  accuracy 
and  completeness  of  these  notices  will  depend,  in  a  great 
measure,  the  regularity  and  validity  of  the  proceedings  for 
patent. 

Posting  notice  and  copy  of  plat  on  the  claim :  S  677. 

A  notice  stating  the  wrong  county  is  fatally  defective.  Wright  9. 
Sioux  Consolidated  M.  Co.,  29  L.  D.  154. 

It  is  not  necessary  to  give  names  of  all  adjoining  and  conflicting 
claims,  but  only  such  as  are  shown  in  the  plat  of  survey.  Lizzie  Ellison, 
29  L.  D.  250^  Gowdy  v.  Kismet  G.  M.  Co.,  24  L.  D.  191;  Id.,  25  L.  D. 
216,  220. 

FIUhk  of  plat  aad  Held  notei;  Proof  of  posting  plat  and 
notice. 

40.  After  posting  the  said  plat  and  notice  upon  the  prem- 
ises, the  claimant  will  file  with  the  proper  register  and 
receiver  a  copy  of  such  plat  and  the  field  notes  of  survey  of 
the  claim,  accompanied  by  the  affidavit  of  at  least  two  credible 
witnesses  that  such  plat  and  notice  are  posted  conspicuously 
upon  the  claim,  giving  the  date  and  place  of  such  posting;  a 
copy  of  the  notice  so  posted  to  be  attached  to  and  for  a  part 
of  said  affidavit. 

Initiatory  proceedings  in  the  land  office:  f  678. 
Proof  of  posting  of  notice  and  plat:  §  683. 

Proof  of  oomplianee  xvith  la^r. 

41.  Accompanying  the  field  notes  so  filed  must  be  the  sworn 
statement  of  the  claimant  that  he  has  the  possessory  right  to 
the  premises  therein  described,  in  virtue  of  a  compliance  by 
himself  (and  by  his  grantors,  if  he  claims  by  purchase)  with 
the  mining  rules,  regulations,  and  customs  of  the  mining  dis- 
trict, state,  or  territory  in  which  the  claim  lies,  and  with  the 
mining  laws  of  congress;  such  sworn  statement  to  narrate 
briefly,  but  as  clearly  as  possible,  the  facts  constituting  such 
compliance,  the  origin  of  his  possession,  and  the  basis  of  his 
claim  to  a  patent. 

Initiatory  proceedings  in  land  olBcc:  S  678. 
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Copy  of  records  and  abstract  of  title. 

42.  This  sworn  statement  must  be  supported  by  a  copy  of 
the  location  notice,  certified  by  the  officer  in  charge  of  the 
records  where  the  same  is  recorded ;  and  where  the  applicant 
for  patent  claims  the  interests  of  others  associated  with  him 
in  making  the  location,  or  only  as  purchaser,  in  addition  to 
the  copy  of  the  location  notice,  must  be  furnished  a  complete 
abstract  of  title  as  shown  by  the  record  in  the  office  where  the 
transfers  are  by  law  required  to  be  recorded,  certified  to  by 
the  officer  in  charge  of  the  record,  under  his  official  seal.  The 
officer  should  also  certify  that  no  conveyances  affecting  the 
title  to  the  claim  in  question  appear  of  record  other  than  those 
Bet  forth  in  the  abstract,  which  abstract  shall  be  brought  down 
to  the  date  of  the  application  for  patent.  Where  the  appli- 
cant claims  as  sole  locator,  and  does  not  furnish  an  abstract 
of  title,  his  affidavit  should  be  furnished  to  the  effect  that  he 
has  disposed  of  no  interest  in  the  land  located. 

Subject  discussed:  8  687. 

Iioit  records;    Secondary  cTidenoe. 

43.  In  the  event  of  the  mining  records  in  any  case  having 
been  destroyed  by  fire  or  otherwise  lost,  affidavit  of  the  fact 
should  be  made,  and  secondary  evidence  of  possessory  title  will 
be  received,  which  may  consist  of  the  affidavit  of  the  claimant, 
supported  by  those  of  any  other  parties  cognizant  of  the  facts 
relative  to  his  location,  occupancy,  possession,  improvements, 
etc. ;  and  in  such  case  of  lost  records,  any  deeds,  certificates  of 
location  or  purchase,  or  other  evidence  which  may  be  in  the 
claimant's  possession  and  tend  to  establish  his  claim,  should 
be  filed. 

Subject  discussed:  8  687. 

I<and  not  rabject  to  entry i    Rejection  of  application. 

44.  Before  receiving  and  filing  a  mineral  application  for 
patent,  local  officers  will  be  particular  to  see  that  it  includes 
no  land  which  is  embraced  in  a  prior  or  pending  application 
for  patent  or  entry,  or  for  any  lands  embraced  in  a  railroad 
selection,  or  for  which  publication  is  pending  or  has  been  made 
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by  any  other  claimants,  and  if,  in  their  opinion,  after  investi- 
gation, it  should  appear  that  a  mineral  application  should  not, 
for  these  or  other  reasons,  be  accepted  and  filed,  they  should 
formally  reject  the  same,  giving  the  reasons  therefor,  and 
allow  the  applicant  thirty  days  for  appeal  to  this  oflBce  under 
the  rules  of  practice. 

Land  must  be  clear  on  tract-books:  S  679. 

Publication  of  notioe  of  appUoAtion;  Agreement  of  pub- 
lisher;   Poetins  application  in  register's  ofice. 

45.  Upon  the  receipt  of  these  papers,  if  no  reason  appears 
for  rejecting  the  application,  the  register  will,  at  the  expense 
of  the  claimant  (who  must  furnish  the  agreement  of  the  pub- 
lisher  to  hold  applicant  for  patent  alone  responsible  tor 
charges  of  publication),  publish  a  notice  of  such  application 
for  the  period  of  sixty  days  in  a  newspaper  published  nearest 
to  the  claim,  and  will  post  a  copy  of  such  notice  in  his  ofQce 
for  the  same  period.  When  the  notice  is  published  in  a  weekly 
newspaper,  nine  consecutive  insertions  are  necessary;  when 
in  a  daily  newspaper,  the  notice  must  appear  in  each  issue  for 
sixty-one  consecutive  issues.  In  both  cases  the  first  day  of 
issue  must  be  excluded  in  estimating  the  period  of  sixty  days. 

As  this  regulation  stood  prior  to  June  24,  1899,  ten  consecutive  inser- 
tions in  a  weekly  newspaper  were  required.  This  was  held  to  be 
inconsistent  with  the  law  and  of  no  force,  since  the  sixty  days'  publica- 
tion required  by  section  2325  of  the  Bevised  Statutes  is  complete  when 
the  notice  has  been  inserted  in  nifte  successive  issues.  Davidson  v,  Eliza 
O.  M.  Co.,  28  L.  D.  224. 

Designation  of  newspaper  agreement  of  publisher:  {  685. 

Contents  of  notioo  published  and  posted  in  reglster'a  oiftee. 

46.  The  notices  so  published  and  posted  must  embrace  all 
the  data  given  in  the  notice  posted  upon  the  claim.  In  addi- 
tion to  such  data  the  published  notice  must  further  indicate 
the  locus  of  the  claim  by  giving  the  connecting  line,  as  shown 
by  the  field  notes  and  plat,  between  a  comer  of  the  claim  and 
a  United  States  mineral  monument  or  a  comer  of  the  public 
survey,  and  thence  the  boundaries  of  the  claim  by  courses  and 
distances. 

Contents  of  notice :  S  677. 
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SeleettoB  of  newspaper  for  pvblieation  of  notloe. 

47.  The  register  shall  publish  the  notice  of  application  for 
patent  in  a  paper  of  established  character  and  general  circula- 
tion, to  be  by  him  designated  as  being  the  newspaper  pub- 
lished nearest  the  land. 

In  the  selection  of  the  newspaper  the  register  m&j  exercise  a  reason- 
able discretion  in  determining  what  is  a  newspaper  and  which  of  sevenU 
papers  is  the  one  published  nearest  the  claim,  keeping  in  view  the  purpose 
of  the  publication.  He  is  not  bound  by  geographical  distance.  Circ 
Inst.,  26  L.  D.  145;  Opie  v.  Auburn  G.  M.  and  M.  Co.,  29  L.  D.  230. 
See,  also,  Condon  v.  Mammoth  M.  Co.,  (on  review),  15  L.  D.  330;  Breteil 
V.  Swift,  (on  review),  17  L.  D.  558;  Tomay  v.  Stewart,  1  L.  D.  570; 
In  re  Arnold,  2  L.  D.  758. 

See  discussion  of  subject:   §  685. 


Surreyor-Keneral**  oertificate  ae  to  ezpeitdltiires  aad 
rectneee  of  plat  and  Held  notei. 

48.  The  claimant  at  the  time  of  filing  the  application  for 
patent,  or  at  any  time  within  the  sixty  days  of  publication,  is 
required  to  file  with  the  register  a  certificate  of  the  surveyor- 
general  that  not  less  than  five  hundred  dollars'  worth  of  labor 
has  been  expended  or  improvements  made,  by  the  applicant 
or  his  grantors,  upon  each  location  embraced  in  the  applica- 
tion, or  if  the  application  embraces  several  locations  held  in 
common,  that  an  amount  equal  to  five  hundred  dollars  for  each 
location  has  been  so  expended  upon,  and  for  the  benefit  of, 
the  entire  group ;  that  the  plat  filed  by  the  claimant  is  correct ; 
that  the  field  notes  of  the  survey,  as  filed,  furnish  such  an 
accurate  description  of  the  claim  as  will  if  incorporated  in  a 
patent  serve  to  fully  identify  the  premises ;  and  that  such  ref- 
erence is  made  therein  to  natural  objects  or  permanent  monu- 
ments as  will  perpetuate  and  fix  the  locus  thereof;  provided, 
that  as  to  all  applications  for  patent  made  and  passed  to 
entry  before  July  1,  1898,  or  which  are  by  protests  or  adverse 
claims  prevented  from  being  passed  to  entry  before  that  time, 
where  the  application  embraces  several  locations  held  in 
common,  proof  of  an  expenditure  of  five  hundred  dollars  upon 
the  group  will  be  sufficient,  and  an  expenditure  of  that  amount 
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need  not  be  shown  to  have  been  made  upon,  or  for  the  benefit 
of,  each  location  embraced  in  the  application. 

The  rule  stated  in  this  section  is  upheld,  explained,  and  applied  in  the 
foUowing  decisions:  Atty.-Gen.'s  Op.,  27  L.  D.,  91;  In  re  Hale,  28 
Li.  D.  524;  Mayflower  G.  M.  Co.,  29  L.  D.  7;  Qillis  v.  Downey,  Id.  83; 
Brady's  Mortgagee  t;.  Harris,  Id.  89;  B.  P.  O.  E.  M.  Co.,  Id.  605;  NieLran 
17.  Champagne  M.  and  M.  Co.,  Id.  491;  In  re  Schlcssinger,  Id.  495;  Ten- 
derfoot and  other  lodes,  30  L.  D.  200. 

Surveyor-general's  certificate  discussed:  §  673. 

Same;    Source  of  avrreyor-seneral's  iaformation. 

49.  The  surveyor-general  may  derive  his  information  upon 
which  to  base  his  certificate  as  to  the  value  of  labor  expended 
or  improvements  made  from  his  deputy  who  makes  the  actual 
survey  and  examination  upon  the  premises,  and  such  deputy 
should  specify  with  particularity  and  full  detail  the  character 
and  extent  of  such  improvements. 

Subject  discussed:  §  673. 

Snrreyor-seneral'a  eertillcate;  Indortemont  on  plat  and  Held 
notes. 

50.  It  will  be  the  more  convenient  way  to  have  this  cer- 
tificate indorsed  by  the  surveyor-general,  both  upon  the  plat 
and  field  notes  of  survey  filed  by  the  claimant  as  aforesaid. 

Subject  discussed:  i  673. 

Proof  of  pnbUeation  of  notioe  and  that  plat  and  notloe  re- 
mained posted  on  claim. 

51.  After  the  sixty  days'  period  of  newspaper  publication 
has  expired,  the  claimant  will  furnish  from  the  ofSce  of  pub- 
lication a  sworn  statement  that  the  notice  was  published  for 
the  statutory  period,  giving  the  first  and  last  day  of  such  pub- 
1  ication,  and  his  own  aflSdavit  showing  that  the  plat  and  notice 
aforesaid  remained  conspicuously  posted  upon  the  claim 
sought  to  be  patented  during  said  sixty  days'  publication, 
giving  the  dates. 

Proof  of  publication  of  notice:   §  690. 

Proof  that  plat  and  notice  remained  posted  on  claim :  §  692. 
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Paysnent  for  olaim;  Dvplioate  receipt;  Statement  of  fees 
and  ehargeai 

52.  Upon  the  filing  of  this  affidavit  the  register  will,  if  no 
adverse  claim  was  filed  in  his  office  during  the  period  of  pub- 
lication, permit  the  claimant  to  pay  for  the  land  according  to 
the  area  given  in  the  plat  and  field  notes  of  survey  aforesaid, 
at  the  rate  of  five  dollars  for  each  acre  and  five  dollars  for 
each  fractional  part  of  an  acre,  except  as  otherwise  provided 
by  law,  the  receiver  issuing  the  usual  duplicate  receipt  there- 
for. The  claimant  will  also  make  a  sworn  statement  of  all 
charges  and  fees  paid  by  him  for  publication  and  surveys, 
together  with  all  fees  and  money  paid  the  register  and 
receiver  of  the  land  office,  after  which  the  complete  record 
will  be  forwarded  to  the  commissioner  of  the  general  land 
office  and  a  patent  issued  thereon  if  found  regular. 

Pajment  for  land  and  issuance  of  duplicate  receipt:  f  694. 
Statement  of  fees  and  charges:  §  693. 

Protesting  patent;  Gannot  take  plaee  of  adverse  elalmi 
May  be  made  hj  ezolvded  oo-owners. 

53.  At  any  time  prior  to  the  issuance  of  patent,  protest  may 
be  filed  against  the  patenting  of  the  claim  as  applied  for,  upon 
any  ground  tending  to  show  that  the  applicant  has  failed  to 
comply  with  the  law  in  a  matter  which  would  avoid  the  claim. 
Such  protest  can  not,  however,  be  made  the  means  of  preserv- 
ing a  surface  conflict  lost  by  failure  to  adverse  or  lost  by  the 
judgment  of  the  court  in  an  adverse  suit.  One  holding  a 
present  joint  interest  in  a  mineral  location  included  in  an 
application  for  patent  who  is  excluded  from  the  application, 
so  that  his  interest  would  not  be  protected  by  the  issue  of 
patent  thereon,  may  protest  against  the  issuance  of  a  patent 
as  applied  for,  setting  forth  in  such  protest  the  nature  and 
extent  of  his  interest  in  such  location,  and  such  a  protestant 
will  be  deemed  a  party  in  interest  entitled  to  appeaL  This 
results  from  the  holding  that  a  co-owner  excluded  from  an 
application  for  patent  does  not  have  an  *' adverse"  claim 
within  the  meaning  of  sections  2325  and  2326  of  the  Revised 
Statutes.    See  Turner  v.  Sawyer,  150  U.  S.  578-586. 

Distinction  between  protest  and  adverse  claim :  ft  712. 
Hearing  on  character  of  land  initiated  by  protest:  8|  689,  717. 
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ApplicatloB  for  patent  hj  trustee;  Citlieiuliiip  of  benell- 
etariee. 

54.  Any  party  applying  for  patent  as  trustee  must  disclose 
fully  the  nature  of  the  trust  and  the  name  of  the  cestui  que 
trust;  and  such  trustee,  as  well  as  the  beneficiaries,  must 
furnish  satisfactory  proof  of  citizenship;  and  the  names  of 
beneficiaries,  as  well  as  that  of  the  trustee,  must  be  inserted  in 
the  final  certificate  of  entry. 

Subject  discussed:  S  684. 

AiiAval  expenditure  solely  a  matter  between  rival  elaim- 
ants;    Qnestion  ezelnsiToly  for  courts. 

55.  The  annual  expenditure  of  one  hundred  dollars  in  labor 
or  improvements  on  a  mining  claim  required  by  section  2324 
of  the  Revised  Statutes  is  solely  a  matter  between  rival  or 
adverse  claimants  to  the  same  mineral  land  and  goes  only  to 
the  right  of  possession,  the  determination  of  which  is  com- 
mitted exclusively  to  the  courts. 

Cain  V.  Addenda  M.  Co.,  29  L.  D.  62,  66;  Wolenberg  et  al.,  Id,  302; 
Barklage  v.  Bussell,  Id.  401. 

WaiTor  of  rights  hj  failure  to  proseonte  application  to 
ooapletion  within  reasonable  time. 

56.  The  failure  of  an  applicant  for  patent  to  a  mining  claim 
to  prosecute  his  application  to  completion,  by  filing  the  neces- 
sary proofs  and  making  payment  for  the  land  within  a  reason- 
able time  after  the  expiration  of  the  period  of  publication  of 

« 

notice  of  application,  or  after  the  termination  of  adverse 
proceedings  in  the  courts,  constitutes  a  waiver  by  the  applicant 
of  all  rights  obtained  by  the  earlier  proceedings  upon  the 
application. 

Bee  note  to  preceding  paragraph. 

Completion  of  application  after  determination  of  adverse 
claim  or  protest. 

57.  The  proceedings  necessary  to  the  completion  of  an  appli- 
cation for  patent  to  a  mining  claim  against  which  an  adverse 
claim  or  protest  ha^  been  filed,  if  taken  by  the  applicant  at 
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the  first  opportunity  afforded  therefor  under  the  laws  and 
departmental  practice,  will  be  as  effective  as  if  taken  at  the 
date  when,  but  for  the  adverse  claim  or  protest,  the  proceed- 
ings on  the  application  could  have  been  completed. 

See  note  to  paragraph  55. 

PLACES    CXiAIMS. 
Pateitt  proeeedii&Bs  s^neralljr  Mune  as  for  lode  cilalma. 

58.  The  proceedings  to  obtain  patents  for  placer  claims, 
including  all  forms  of  mineral  deposits,  excepting  veins  of 
quartz  or  other  rock  in  place,  are  similar  to  the  proceedings 
prescribed  for  obtaining  patents  for  vein  or  lode  claims ;  but 
where  a  placer  claim  shall  be  upon  surveyed  lands,  and  con- 
forms to  legal  subdivisions,  no  further  survey  or  plat  will  be 
required.  Where  placer  claims  can  not  be  conformed  to  legal 
subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed 
lands. 

Patent  proceedings  for  lode  claims:  S§  699-704. 


Si 

59.  The  proceedings  for  obtaining  patents  for  veins  or  lodes 
having  already  been  fully  given,  it  will  not  be  necessary  to 
repeat  them  here,  it  being  thought  that  careful  attention 
thereto  by  applicants  and  the  local  ofiScers  will  enable  them 
to  act  understandingly  in  the  matter,  and  make  such  slight 
modifications  in  the  notice,  or  otherwise,  as  may  be  necessary 
in  view  of  the  different  nature  of  the  two  classes  of  claims; 
placer  claims  being  fixed,  however,  at  two  dollars  and  fifty 
cents  per  acre,  or  fractional  part  of  an  acre. 

Bee  text,  f  699. 

Bpecillcatloii  in  application  for  patent  of  all  lodea  elaimed: 
Examination  and  report  of  depnty  anrreyor. 

60.  In  placer  applications  for  patent  care  must  b^  exercised 
to  determine  the  proper  classification  of  the  lands  claimed.  To 
this  end  the  clearest  evidence  of  which  the  case  is  capable 
should  be  presented. 
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(1)  If  the  claim  be  all  placer  ground,  that  fact  must  be 
stated  in  the  application  and  corroborated  by  accompanying 
proofs;  if  of  mixed  placers  and  lodes,  it  should  be  so  set  out, 
with  a  description  of  all  known  lodes  situated  within  the 
boundaries  of  the  claim.  A  specific  declaration,  such  as  is 
required  by  section  2333,  Revised  Statutes,  must  be  furnished 
as  to  each  lode  intended  to  be  claimed.  All  other  known  lodes 
are,  by  the  silence  of  the  applicant,  excluded  by  law  from  all 
claim  by  him,  of  whatsoever  nature,  possessory  or  otherwise. 

(2)  Deputy  surveyors  shall,  at  the  expense  of  the  parties, 
make  full  examination  of  all  placer  claims  surveyed  by  them, 
and  duly  note  the  facts  as  specified  in  the  law,  stating  the 
quality  and  composition  of  the  soil,  the  kind  and  amount  of 
timebr  and  other  vegetation,  the  locus  and  size  of  streams,  and 
such  other  matters  as  may  appear  upon  the  surface  of  the 
claim.  This  examination  should  include  the  character  and 
extent  of  all  surface  and  underground  workings,  whether 
placer  or  lode,  for  mining  purposes. 

(3)  In  addition  to  these  data,  which  the  law  requires  to  be 
shown  in  all  cases,  the  deputy  should  report  with  reference 
to  the  proximity  of  centers  of  trade  or  residence ;  also  of  well- 
known  systems  of  lode,  deposit  or  of  individual  lodes.  He 
should  also  report  as  to  the  use  or  adaptability  of  the  claim 
for  placer  mining ;  whether  water  has  been  brought  upon  it  in 
sufficient  quantity  to  mine  the  same,  or  whether  it  can  be  pro- 
cured for  that  purpose;  and,  finally,  what  works  or  expend- 
itures have  been  made  by  the  claimant  or  his  grantors  for  the 
development  of  the  claim,  and  their  situation  and  location 
with  respect  to  the  same  as  applied  for. 

(4)  This  examination  should  be  reported  by  the  deputy 
under  oath  to  the  surveyor-general,  and  duly  corroborated; 
and  a  copy  of  the  same  should  be  furnished  with  the  applica- 
tion for  patent  to  the  claim,  consitituting  a  part  thereof,  and 
included  in  the  oath  of  the  applicant. 

(5)  Applications  awaiting  entry,  whether  published  or  not, 
must  be  made  to  conform  to  these  regulations,  with  respect  to 
examination  as  to  the  character  of  the  land.    Entries  already 
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made  will  be  suspended  for  such  additional  proofs  as  may  be 
deemed  necessary  in  each  case. 

Proof  that  no  known  lodes  ezist  within  placer  applied  for:  |  703w 
Application  for  lodes  within  placer:  8  704. 
Descriptive  report  of  surveyor:  §§  672,  702. 

HILLSITES. 
Mnst  lie  ahowii  to  be  BOB-miaeraL 

61.  Land  entered  as  a  millsite  must  be  shown  to  be  non- 
mineral.  Millsites  are  simply  auxiliary  to  the  working  of 
mineral  claims,  and  as  section  2337,  which  provides  for  the 
patenting  of  mill  sites,  is  embraced  in  the  chapter  of  the 
Revised  Statutes  relating  to  mineral  lands,  they  are  therefore 
included  in  this  circular. 

Manner  of  acquiring  patent  to  millsite:  |  708. 
MUlsite  generaUj:  §§  519-524. 

Millsite  included  in  AppUoatioB  for  lode  pateBt}  Isdo- 
pendent  application. 

62.  To  avail  themselves  of  this  provision  of  law  parties 
holding  the  possessory  right  to  a  vein  or  lode,  and  to  a  pieee 
of  non-mineral  land  not  contiguous  thereto  for  mining  or 
milling  purposes,  not  exceeding  the  quantity  allowed  for  such 
purpose  by  section  2337,  or  prior  laws,  under  which  the  land 
was  appropriated,  the  proprietors  of  such  vein  or  lode  may 
file  in  the  proper  land  oflSce  their  application  for  a  patent, 
under  oath,  in  manner  already  set  forth  herein,  which  appli- 
cation, together  with  the  plat  and  field  notes,  may  include, 
embrace,  ffnd  describe,  in  addition  to  the  vein  or  lodt,  such 
non-contiguous  millsite,  and  after  due  proceedings  as  to 
notice,  etc.,  a  patent  will  be  issued  conveying  the  same  as  one 
claim.  The  owner  of  a  patented  lode  may,  by  an  independent 
application,  secure  a  millsite  if  good  faith  is  manifest  in  its 
use  or  occupation  in  connection  with  the  lode  and  no  adverse 
claim  exists. 

See  note  to  preceding  paragraph. 

Survey  of  millsite  inolnded  in  lode  applieationi  Postlac 
of  plat  and  Held  notea  on  millsite. 

63.  Where  the  original  survey  includes  a  lode  claim  and 
also  a  millsite  the  lode  claim  should  be  described  in  the  plat 
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and  field  notes  as  "Sur.  No.  37,  A,"  and  the  mill  site  as  '*Sur. 
No.  37,  B,"  or  whatever  may  be  its  appropriate  numerical 
designation ;  the  course  and  distance  from  a  corner  of  the  mill- 
site  to  a  corner  of  the  lode  claim  to  be  invariably  given  in  such 
plat  and  field  notes,  and  a  copy  of  the  plat  and  notice  of 
application  for  patent  must  be  conspicuously  posted  upon  the 
millsite  as  well  as  upon  the  vein  lode  for  the  statutory  period 
of  sixty  days.  In  making  the  entry  no  separate  receipt  or 
certificate  need  be  issued  for  the  millsite,  but  the  whole  area 
of  both  lode  and  millsite  will  be  embraced  in  one  entry,  the 
price  being  five  dollars  for  each  acre  and  fractional  part  of  an 
acre  embraced  by  such  lode  and  millsite  claim. 

See  note  to  paragraph  61* 

Application  by  owner  of  qnarts-mill  or  rednotion  xrorluu 

64.  In  case  the  owner  of  a  quartz-mill  or  reduction  works 
is  not  the  owner  or  claimant  of  a  vein  or  lode,  the  law  permits 
him  to  make  application  therefor  in  the  same  manner  pre- 
scribed herein  for  mining  claims,  and  after  due  notice  and 
proceedings,  in  the  absence  of  a  valid  adverse  filing,  to  enter 
and  receive  a  patent  for  his  millsite  at  said  price  per  acre. 

See  note  to  paragraph  61. 

Proof  of  non-niineral  isharacter  of  land. 

65.  In  every  case  there  must  be  satisfactory  proof  that  the 
land  claimed  as  a  millsite  is  not  mineral  in  character,  which 
proof  may,  where  the  matter  is  unquestioned,  consist  of  the 
sworn  statement  of  two  or  more  persons  capable,  from 
acquaintance  with  the  land,  to  testify  understandingly. 

Bee  note  to  paragraph  61. 

CITIZENSHIP. 
Proof  of  eitixensliip. 

66.  The  proof  necessary  to  establish  the  citizenship  of  appli- 
cants for  mining  patents  must  be  made  in  the  following 
manner:  In  case  of  an  incorporated  company,  a  certified  copy 
of  their  charter  or  certificate  of  incorporation  must  be  filed. 
In  case  of  an  association  of  persons  unincorporated,  the  affi- 
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davit  of  their  duly  authorized  agent,  made  upon  his  own 

knowledge  or  upon  information  and  belief,  setting  forth  the 

residence  of  each  person  forming  such  association,  must  be 

submitted.  This  afiSdavit  must  be  accompanied  by  a  power 
of  attorney  from  the  parties  forming  such  association,  author- 
izing the  person  who  makes  the  affidavit  of  citizenship  to  act 
for  them  in  the  matter  of  their  application  for  patent. 

Proof  of  citizenship:  9  684. 

Citizens  generally :    S§   223-227. 

Who  are  citizens:   S  224. 

Citizenship  of  domestic  corporations:  f  226. 

Citizenship,  how  proved:   §  227. 

Aliens,  generally:  fiS  231-234. 

General  property  rights  of  aliens  in  the  states:  fS  237-238. 

General  property  rights  of  aliens  in  the  territories:  S§  242-244. 

Same;    Individiials  or  asaooiatioiis  not  appearing  I17  aceat. 

67.  In  case  of  an  individual  or  an  association  of  individuals 
who  do  not  appear  by  their  duly  authorized  agent,  you  will 
require  the  affidavit  of  each  applicant,  showing  whether  he  is 
a  native  or  naturalized  citizen,  when  and  where  born,  and  his 
residence. 

See  note  to  preceding  paragraph. 

Proof  of  declaration  of  intention  to  beeon&e  oitixeac 

68.  In  case  an  applicant  has  declared  his  intention  to 
become  a  citizen  or  has  been  naturalized,  his  affidavit  must 
show  the  date,  place,  and  the  court  before  which  he  declared 
his  intention,  or  from  which  his  certificate  of  citizenship 
issued,  and  present  residence. 

See  note  to  paragraph  66. 

Affidavit  of  citizenship;    Before  wl&om  taken. 

69.  The  affidavit  of  the  claimant  as  to  his  citizenship  may 
be  taken  before  the  register  or  receiver,  or  any  other  officer 
authorized  to  administer  oaths  within  the  land  district ;  or,  if 
the  claimant  is  residing  bey6nd  the  limits  of  the  district,  the 
affidavit  may  be  taken  before  the  clerk  of  any  court  of  record 
or  before  any  notary  public  of  any  state  or  territory. 

See  note  to  paragraph  66. 
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70.  If  citizenship  is  established  by  the  testimony  of  dis- 
interested persons,  such  testimony  may  be  taken  at  any  place, 
before  any  person  authorized  to  administer  oaths,  and  whose 
ofiScial  character  is  duly  verified. 

See  note  to  paragraph  66. 

AUowajftoe  of  entry  i  Traiuifers  pending  applieatlon  fov 
patent. 

71.  No  entry  will  be  allowed  until  the  register  has  satisfied 
himself,  by  a  careful  examination,  that  proper  proofs  have 
been  filed  upon  the  points  indicated  in  the  law  and  ofScial 
regulations.  Transfers  made  subsequent  to  the  filing  of  the 
application  for  patent  will  not  be  considered,  but  entry  will 
be  allowed  and  patent  issued  in  all  cases  in  the  name  of  the 
applicant  for  patent,  the  title  conveyed  by  the  patent,  of 
course,  in  each  instance  inuring  to  the  transferee  of  such 
applicant  where  a  transfer  has  been  made,  pending  the  appli- 
cation for  patent. 

Transfers  by  or  to  aliens:  §  233. 
Conseentive  series  of  mineral  entries. 

72.  The  consecutive  series  of  numbers  of  mineral  entries 
must  be  continued,  whether  the  same  are  of  lode  or  placer 
claims  or  millsites. 

Numbering  of  millsite  surveys:  i  708. 

Transmission  of  papers  by  register;  Certifleate  of  posting 
in  register's  ofiee;     Preserration  of  plat  in  mails. 

73.  In  sending  up  the  papers  in  a  case  the  register  must  not 
omit  certifying  to  the  fact  that  the  notice  was  posted  in  his 
oflSce  for  the  full  period  of  sixty  days,  such  certificate  to  state 
distinctly  when  such  posting  was  done  and  how  long  con- 
tinued. The  plat  forwarded  as  part  of  the  proof  should  not 
be  folded,  but  rolled,  so  as  to  prevent  creasing,  and  either 
tl*ansmitted  in  a  separate  package  or  so  inclosed  with  the 
other  papers  that  it  may  pass  through  the  mails  without  creas- 

Lindley  on  M.— 108 
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in^  or  mutilation.    If  forwarded  separately,  the  letter  trans- 
mitting the  papers  should  state  the  fact. 

Certifieata  of  postuig  in  regUter's  offiee:  f  691. 


P06SESS0BT   RIGHT. 
Bwdem  of  proof  as  affoetod  I17  aoetiea  233£»  Bor.  Stats. 

74.  The  provisions  of  section  2332,  Revised  Statutes,  will 
greatly  lessen  the  burden  of  proof,  more  especially  in  the  case 
of  old  claims  located  many  years  since,  the  records  of  which, 
in  many  cases,  have  been  destroyed  by  fire,  or  lost  in  other 
ways  during  the  lapse  of  time,  but  concerning  the  possessory 
right  to  which  all  controversy  or  litigation  has  long  been 
settled. 

This  paragraph  is  quoted,  explained,  and  applied  in  BarUage  «• 
Bussell,  29  L.  D.  401,  405. 

Proof  of  poaaoMory  rl^t. 

75.  When  an  applicant  desires  to  make  his  proof  of  pos- 
sessory right  in  accordance  with  this  provision  of  law,  he  will 
not  be  required  to  produce  evidence  of  location,  copies  of  con- 
veyances, or  abstracts  of  title,  as  in  other  cases,  but  will  be 
required  to  furnish  a  duly  certified  copy  of  the  statute  of 
limitation  of  mining  claims  for  the  state  or  territory,  together 
with  his  sworn  statement  giving  a  clear  and  succinct  narra- 
tion of  the  facts  as  to  the  origin  of  his  title  and  likewise  as  to 
the  continuation  of  his  possession  of  the  mining  ground  cov- 
ered by  his  application;  the  area  thereof;  the  nature  and 
extent  of  the  mining  that  has  been  done  thereon;  whether 
there  has  been  any  opposition  to  his  possession,  or  litigation 
with  regard  to  his  claim,  and,  if  so,  when  the  same  ceased; 
whether  such  cessation  was  caused  by  compromise  or  by  judi- 
cial decree,  and  any  additional  facts  within  the  claimant's 
knowledge  having  a  direct  bearing  upon  his  possession  and 
bona  fides  which  he  may  desire  to  submit  in  support  of  his 
claim. 

Proof  of  title  by  possession:  f  688. 
Barklage  v.  Bussell,  29  L.  I).  401. 
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Same;  Certifloate  of  eourt. 

76.  There  should  likewise  be  filed  a  certificate,  under  seal 
of  the  court  having  jurisdiction  of  mining  cases  within  the 
judicial  district  embracing  the  claim,  that  no  suit  or  action  of 
any  character  whatever  involving  the  right  of  possession  to  any 
portion  of  the  claim  applied  for  is  pending,  and  that  there  has 
been  no  litigation  before  said  court  affecting  the  title  to  said 
claim  or  any  part  thereof  for  a  period  equal  to  the  time  fixed 
by  the  statute  of  limitations  for  mining  claims  in  the  state  or 
territory  as  aforesaid,  other  than  that  which  has  been  finally 
decided  in  favor  of  the  claimant. 

Subject  discussed:  §  688. 
Barklage  v.  Bussell,  29  L.  D.  401. 

Same  I    CorrolioratlTe  testimeay. 

77.  The  claimant  should  support  his  narrative  of  facts 
relative  to  his  possession,  occupancy,  and  improvements  by 
corroborative  testimony  of  any  disinterested  person  or  persons 
of  credibility  who  may  be  cognizant  of  the  facts  in  the  case 
and  are  capable  of  testifying  understandingly  in  the  prem- 
ises. 

Subject  discussed:  9  688. 
Barklage  v.  BusseU,  29  L.  D.  401.  ' 


ADVERSE    CLAIMS. 
Fill  as;    VerifloatloiiLi 

78.  An  adverse  mining  claim  must  be  filed  with  the  register 
and  receiver  of  the  land  office  where  the  application  for  patent 
was  filed,  or  with  the  register  and  receiver  of  the  district  in 
which  the  land  is  situated  at  the  time  of  filing  the  adverse 
claim.  It  must  be  on  the  oath  of  the  adverse  claimant,  or  it 
may  be  verified  by  the  oath  of  any  duly  authorized  agent  or 
attorney  in  fact  of  the  adverse  claimant  cognizant  of  the  facts 
stated. 

Where  adverse  claim  must  be  filed :  §  739. 
Yerification  of  adverse  claim:  {  736. 
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Verilleation  by  asent  or  attoraey; 

79.  Where  an  agent  or  attorney  in  fact  yerifies  the  adverse 
claim,  he  must  distinctly  swear  that  he  is  such  agent  or 
attorney,  and  accompany  his  aflSdavit  by  proof  thereof. 

Verification  of  advene  claim:  {  786. 


Flaoe  of  Terifloatioa  liy  ageiit  or  attoney. 

80.  The  agent  or  attorney  in  fact  must  make  the  affidavit  in 
verification  of  the  adverse  claim  within  the  land  district  where 
the  claim  is  situated. 

See,  ante,  |  730. 

Conteatfl  of  adTerse  notice. 

81.  The  adverse  notice  must  fully  set  forth  the  nature  and 
extent  of  the  interference  or  conflict;  whether  the  adverse 
party  claims  as  a  purchaser  for  valuable  consideration  or  as  a 
locator;  if  the  former,  a  certified  copy  of  the  original  location, 
the  original  conveyance,  a  duly  certified  copy  thereof,  or  an 
abstract  of  title  from  the  office  of  the  proper  recorder  should 
be  furnished,  or  if  the  transaction  was  a  merely  verbal  one,  he 
will  narrate  the  circumstances  attending  the  purchase,  the  date 
thereof,  and  the  amount  paid,  which  facts  should  be  supported 
by  the  affidavit  of  one  or  more  witnesses,  if  any  were  present 
at  the  time,  and  if  he  claims  as  a  locator  he  must  file  a  duly 
certified  copy  of  the  location  from  the  office  of  the  proper 
recorder. 

Subject  discassed  in  text:  |  734. 
Plat  and  rnnrvej  of  adverse  olaia* 

82.  In  order  that  the  ^* boundaries**  and  ''extent"  of  the 
claim  may  be  shown,  it  will  be  incumbent  upon  the  adverse 
claimant  to  file  a  plat  showing  his  entire  claim,  its  relative 
situation  or  position  with  the  one  against  which  he  claims,  and 
the  extent  of  the  conflict;  provided,  however,  that  if  the 
application  for  patent  describes  the  claim  by  legal  sub- 
divisions, the  adverse  claimant,  if  also  claiming  by  legal 
subdivisions,  may  describe  his  adverse  claim  in  the  same 
manner  without  further  survey  or  plat.    If  the  claim  is  not 
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described  by  legal  subdivisions,  it  will  generally  be  more  satis- 
factory if  the  plat  thereof  is  made  from  an  actual  survey  by 
a  deputy  mineral  surveyor,  and  its  correctness  officially  certi- 
fied thereon  by  him* 

Subject  diacuBsed  in  text:   {  735. 
Notice  of  adTorse  olmlm  hj  register.. 

83.  Upon  the  foregoing  being  filed  within  the  sixty  days* 
publication,  the  register,  or  in  his  absence  the  receiver,  will 
give  notice  in  writing  to  hoth  parties  to  the  contest  that  such 
adverse  claim  has  been  filed,  informing  them  that  the  party 
who  filed  the  adverse  claim  will  be  required  within  thirty 
days  from  the  date  of  such  filing  to  commence  proceedings  in 
a  court  of  competent  jurisdiction  to  determine  the  question  of 
right  of  possession,  and  to  prosecute  the  same  with  reasonable 
diligence  to  final  judgment,  and  that,  should  such  adverse 
claimant  fail  to  do  so,  his  adverse  claim  will  be  considered 
waived,  and  the  application  for  patent  be  allowed  to  proceed 
upon  its  merits. 

Date  of  fllii&K  indomed  oa  adverse  claim;  Record  of  aotifi- 
eatiea)    Proceediase  in  land  ofioe  euepended* 

84.  When  an  adverse  claim  is  filed  as  aforesaid,  the  register 
or  receiver  will  indorse  upon  the  same  the  precise  date  of 
filing,  and  preserve  a  record  of  the  date  of  notifications  issued 
thereon ;  and  thereafter  all  proceedings  on  the  application  for 
patent  will  be  suspended,  with  the  exception  of  the  completion 
of  the  publication  and  posting  of  notices  and  plat,  and  the 
filing  of  the  necessary  proof  thereof,  until  the  controversy 
shall  have  been  adjudicated  in  court,  or  the  adverse  claim 
waived  or  withdrawn. 

When  adverse  claim  must  be  filed:  8  738. 

Filing  of  adverse  claim  suspends  powers  of  land  department:  8  739. 

FilinK  certified  copy  of  Jndgmeiit  in  land  office. 

85.  Where  an  adverse  claim  has  been  filed  and  suit  thereon 
commenced  within  the  statutory  period,  and  final  judgment 
rendered  determining  the  right  of  possession,  it  will  not  be 
suflBcient  to  file  with  the  register  a  certificate  of  the  clerk  of 
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the  court,  setting  forth  the  facts  as  to  such  judgment,  but  the 
successful  party  must,  before  he  is  allowed  to  make  entry,  file 
a  certified  copy  of  the  judgment,  together  with  the  other  evi- 
dence required  by  section  2326,  Revised  Statutes. 

The  judgment  and  its  effect:  S§  763-766. 


Proof  of  dlnnlsMd  of  svit  on  adTorao  olaiak 

86.  Where  such  suit  has  been  dismissed,  a  certificate  of  the 
clerk  of  the  court  to  that  effect  or  a  certified  copy  of  the  order 
of  dismissal  will  be  suflScient. 

Subject  referred  to  in  text:  f  759. 


Proof  of  abaadosatOBt  of  advorso  olalai. 

87.  After  an  adverse  claim  has  been  filed  and  suit  com- 
menced* a  relinquishment  or  other  evidence  of  abandonment 
of  the  adverse  claim  will  not  be  accepted,  but  the  case  must  be 
terminated  and  proof  thereof  furnished  as  required  by  the 
last  two  paragraphs. 


Proof  of  f  oilvre  to  ooaunoaoo  rait  oa  adTorso  elalau 

88.  Where  an  adverse  claim  has  been  filed,  but  no  suit  com- 
menced against  the  applicant  for  patent  within  the  statutory 
period,  a  certificate  to  that  effect  by  the  clerk  of  the  state 
court  having  jurisdiction  in  the  case,  and  also  by  the  clerk  of 
the  circuit  court  of  the  United  States  for  the  district  in  which 
the  claim  is  situated,  will  be  required. 

Time  within  which  action  most  be  commenced:  (  756. 
Action,  when  deemed  commenced:  §  757. 

APPOINTMENT  OP  DEPUTIES  FOB  SURVEY  OP  MININO  CLAIMS — 
CHAB6ES  FOB  SURVEYS  AND  PUBLICATIONS — FEES  OF  BEGIS- 
TEBS  AND  BECEIVEBSi  ETC. 

Mawlinwin    cborcofl   for  newspaper  pnblloationi* 

89.  Section  2334  provides  for  the  appointment  of  surveyors 
to  survey  mining  claims,  and  authorizes  the  commissioner  of 
the  general  land  office  to  establish  the  rates  to  be  charged  for 
surveys  and  for  newspaper  publications.    Under  this  authority 
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of  law  the  following  rates  have  been  established  as  the  maxi- 
mum charges  for  newspaper  publications  in  mining  cases : 

(1)  Where  a  daily  newspaper  is  designated  the  charge 
shall  not  exceed  seven  dollars  for  each  ten  lines  of  space  occn- 
piedy  and  where  a  weekly  newspaper  is  designated  as  the 
medium  of  publication  five  dollars  for  the  same  space  will  be 
allowed.  Such  charge  shall  be  accepted  as  full  payment  for 
publication  in  each  issue  of  the  newspaper  for  the  entire 
period  required  by  law. 

It  is  expected  that  these  notices  shall  not  be  so  abbreviated 
BS  to  curtail  the  description  essential  to  a  perfect  notice,  and 
the  said  rates  established  upon  the  understanding  that  they 
are  to  be  in  the  usual  body  type  used  for  advertisements. 

(2)  For  the  publication  of  citations  in  contests  or  hearings 
involving  the  character  of  lands  the  charges  shall  not  exceed 
eight  dollars  for  five  publications  in  weekly  newspapers,  or 
ten  dollars  for  publications  in  daily  newspapers  for  thirty 
da3rs. 

Subject  discussed:  |  685. 

Deputy  muTvjovui  Appointment;'  Expenses;    Bond* 

90.  The  surveyors-general  of  the  several  districts  will,  in 

pursuance  of  said  law,  appoint  in  each  land  district  as  many 

competent  surveyors  for  the  survey  of  mining  claims  as  may 

seek  such  appointment,  it  being  distinctly  understood  that  all 

expenses  of  these  notices  and  surveys  are  to  be  borne  by  the 

mining  claimants  and  not  by  the  United  States.    The  statute 

provides  that  the  claimant  shall  also  be  at  liberty  to  employ 

any  United  States  deputy  surveyor  to  make  the  survey.    Each 

surveyor  appointed  to  survey  mining  claims  before  entering 

upon  the  duties  of  his  office  or  appointment  shall  be  required 

to  enter  into  such  bond  for  the  faithful  performance  of  his 

duties  as  may  be  prescribed  by  the  regulations  of  the  land 

department  in  force  at  that  time. 

Suireyorsgeneral  and  their  deputies:  §  661« 
The  survey  for  patent:  §§  670-673. 

Deposit  to  eover  expenses  In  snrreyor-Keneral's  office, 

91.  With  regard  to  the  platting  of  the  claim  and  other 
office  work  in  the  surveyor-general's  office,  that  officer  will 
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make  an  estimate  of  the  cost  thereof,  which  amount  the  claim- 
ant will  deposit  with  any  assistant  United  States  treasurer  or 
designated  depositary  in  favor  of  the  United  States  treasurer, 
to  be  passed  to  the  credit  of  the  fund  created  by  ''individual 
depositors  for  surveys  of  the  public  lands,"  and  file  with  the 
surveyor-general  duplicate  certificates  of  such  deposit  in  the 
usual  manner. 

Subject  discussed  in  text:  S  670, 

Deput7  surreyor  to  be  appointed  In  each  mining  distriei. 

92.  The  surveyors-general  will  endeavor  to  appoint  survey- 
ors to  survey  mining  claims,  so  that  one  or  more  may  be 
located  in  each  mining  district,  for  the  greater  convenience  of 
miners. 

Surveyors-general  and  their  deputies:  |  661. 

Cematien  of  snrreyor's  dnties;  Not  pennittod  to  not  as 
attorney* 

93.  The  usual  oaths  will  be  required  of  these  surveyors  and 
their  assistants  as  to  the  correctness  of  each  survey  executed 
by  them. 

The  duty  of  the  surveyor  ceases  when  he  has  executed  the 
survey  and  returned  the  field  notes  and  preliminary  plat 
thereof  with  his  report  to  the  surveyor-general.  He  will  not 
be  allowed  to  prepare  for  the  mining  claimant  the  papers  in 
support  of  an  application  for  patent  or  otherwise  perform  the 
duties  of  an  attorney  before  the  land  oflSce  in  connection  with 
a  mining  claim. 

The  surveyors-general  and  local  land  officers  are  expected 
to  report  any  infringement  of  this  regulation  to  this  office. 

See  text,  $  661. 

Excessive  ehaxi^em  hj  snrreyov  or  pnlilisher. 

94.  Should  it  appear  that  excessive  or  exorbitant  charges 
have  been  made  by  any  surveyor  or  any  publisher,  prompt 
action  will  be  taken  with  the  view  of  correcting  the  abuse. 

Fees  of  deputy  surveyor:  %  670. 
Fees  of  publisher:   §  685. 
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Fees  of  restster  and  reeelTer. 

95.  The  fees  payable  to  the  register  and  receiver  for  filing 
and  acting  upon  applications  for  mineral-land  patents  are  five 
dollars  to  each  oflScer,  to*  be  paid  by  the  applicant  for  patent  at 
the  time  of  filing,  and  the  like  sum  of  five  dollars  is  payable  to 
each  officer  by  an  adverse  claimant  at  the  time  of  filing  his 
adverse  claim.    (§  2238,  Rev.  Stats.,  par.  9.) 

See  text,  §  678. 

There  is  nothing  mandatory  in  the  statute  as  to  time  of  payment  of 
fees  of  register  and  receiver,  and  an  adverse  claim  received  by  the  local 
officers  within  the  required  period  is  valid,  though  the  fees  are  not  paid 
until  after  the  expiration  of  such  period.    Blake  v.  Toll,  29  L.  D.  413. 

Beoelpt  for  fees  of  refflster  and  reeeiTor;  Certifloate  that 
lands  are  snlijeot  to  appropriation* 

96.  At  the  time  of  payment  of  fee  for  mining  application  or 
adverse  claim  the  receiver  will  issue  his  receipt  therefor  in 
duplicate,  one  to  be  given  the  applicant  or  adverse  claimant,  as 
the  case  may  be,  and  one  to  be  forwarded  to  the  commissioner 
of  the  general  land  oflSce  on  the  day  of  issue.  The  receipt  for 
mining  application  should  have  attached  the  certificate  of  the 
register  that  the  lands  included  in  the  application  are  subject 
to  such  appropriation  as  far  as  shown  by  the  records  of  his 
office. 

Land  must  be  clear  on  tract-books:  §  679* 

Monthly  abetraots  to  lie  f  nmidied  by  reffistere  and  reeeiTore 
to  general  land  ofiee. 

97.  The  register  and  receiver  will,  at  the  close  of  each 
month,  forward  to  this  office  an  abstract  of  mining  applica- 
tions filed,  an  abstract  of  adverse  claims  filed,  an  abstract  of 
mineral  lands  sold,  and  a  report  of  receipts  from  such  sales. 

Aoeonnt  of  fees  and  pnrishase  money  reoeiTod  by  resietere 
and  reeeiTere. 

98.  The  fees  and  purchase  money  received  by  registers  and 
receivers  must  be  placed  to  the  credit  of  the  United  States  in 
the  receiver's  monthly  and  quarterly  account,  charging  up  in 
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the  disbursing  account  the  sums  to  which  the  register  and 
receiver  may  be  respectively  entitled  as  fees  and  commissions, 
with  limitations  in  regard  to  the  legal  TnnYiTnnTn, 


HSAIUNGS     TO    DETEBMINE    CHABACTEB     OF    ULNDS. 
Rules  of  praetioe  of  land  ofiee  to  sovem* 

99.  The  rules  of  practice  in  cases  before  the  United  States 
district  land  ofSces,  the  general  land  o£Sce,  and  the  depart- 
ment of  the  interior  will,  so  far  as  applicable,  govern  in  all 
cases  and  proceedings  arising  in  contests  and  hearings  to 
determine  the  mineral  character  of  lands. 

Hearings  to  determine  character  of  land:  SS  107,  207,  679,  717. 


Bwdea  of  proof  on  agrioiiltiural  claim  ant  as  to  lamd 
timed  by  siirTeyor-Beiieral  am  mineral* 

100.  Public  land  returned  by  the  surveyor-general  as 
mineral  shall  be  withheld  from  entry  as  agricultural  land 
until  the  presumption  arising  from  such  a  return  may  be  over- 
come by  testimony  taken  in  the  manner  hereinafter  described. 

Frima  facie  character  of  surv^or-general's  return:  §S  106,  679* 


Proof  of  cl&araoter  of  land  In  different  Unda  of 

101.  Hearings  to  determine  the  character  of  lands  are  prac- 
tically of  two  kinds,  as  follows : 

(1)  Lands  returned  as  mineral  by  the  surveyor-general. 

When  such  lands  are  sought  to  be  entered  as  agricultural 
under  laws  which  require  the  submission  of  final  proof  after 
due  notice  by  publication  and  posting,  the  filing  of  the  proper 
non-mineral  affidavit  in  the  absence  of  allegations  that  the 
land  is  mineral  will  be  deemed  sufficient  as  a  preliminary 
requirement.  A  satisfactory  showing  as  to  character  of  land 
must  be  made  when  final  proof  is  submitted. 

In  case  of  application  to  enter,  locate,  or  select  such  lands 
as  agricultural,  under  laws  in  which  the  submission  of  final 
proof  after  due  publication  and  posting  is  not  required, 
notice  thereof  must  first  be  given  by  publication  for  sixty  days 
and  posting  in  the  local  office  during  the  same  period,  and 
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aflSrmative  proof  as  to  the  character  of  the  lands  submitted. 
In  the  absence  of  allegations  that  the  land  is  mineral,  and 
upon  compliance  with  this  requirement,  the  entry,  location, 
or  selection  will  be  allowed,  if  otherwise  regular. 

(2)  Lands  returned  as  agricultural  and  alleged  to  be  min- 
eral in  character. 

Where  as  againjst  the  claimed  right  to  enter  such  lands  as 
agricultural  it  is  alleged  that  the  same  are  mineral,  or  are 
applied  for  as  mineral  lands,  the  proceedings  in  this  class  of 
cases  will  be  in  the  nature  of  a  contest,  and  the  practice  will 
be  governed  by  the  rules  in  force  in  contest  cases. 

See  notes  to  two  preceding  paragraphs. 

Iiandfl  in  nelsliiborl&ood  of  mines  eeleoted  hj  railroad  oom- 
pany  or  etatei  Publioation* 

102.  Where  a  railroad  company  seeks  to  select  lands  not 
returned  as  mineral,  but  within  six  miles  of  any  mining  loca- 
tion, claim,  or  entry,  or  where,  in  the  case  of  a  selection  by  a 
state,  the  lands  sought  to  be  selected  are  within  a  township  in 
^hich  there  is  a  mining  location,  claim,  or  entry,  publication 
must  be  made  of  the  lands  selected  at  the  expense  of  the  rail- 
road company  or  state  for  a  period  of  sixty  days,  with  posting 
for  the  same  period  in  the  land  office  for  the  district  in  which 
the  lands  are  situated,  during  which  period  of  publication  the 
local  land  officers  will  receive  protests  or  contests  for  any  of 
said  tracts  or  subdivisions  of  lands  claimed  to  be  more  valu- 
able for  mining  than  for  agricultural  purposes. 

See  notes  to  paragraphs  99, 100. 

This  paragraph  does  not  apply  to  selections  under  act  of  Angnst  5, 
1892,  (27  Stats,  at  L.  390,)  indemnity  grant  to  St.  Paul,  Minneapolis  and 
Manitoba  By.  Co.    Bedal  v.  St.  Paul,  M.  and  M.  By.  Co.,  29  L.  D.  254. 

Same)    Hearlns* 

103.  At  the  expiration  of  the  period  of  publication  the 
register  and  receiver  will  forward  to  the  commissioner  of  the 
general  land  office  the  published  list,  noting  thereon  any  pro- 
tests, contests,  or  suggestions  as  to  the  mineral  character  of 
any  such  lands,  together  with  any  information  they  may  have 
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received  as  to  the  mineral  character  of  any  of  the  lands  men- 
tioned in  said  list,  when  a  hearing  may  be  ordered. 

See  note  to  preceding  paragraph* 

Lieu  seleotlonsi     Hotioe;    Posting  of;    PnblieatioB, 

104.  In  lieu  selections  under  the  act  of  June  4,  1897,  and 
June  6,  1900,  .of  land  which  has  been  returned  as  mineral,  or 
which  is  within  six  miles  of  any  mining  claim,  notice  of  the 
selection,  commencing  within  twenty  days  thereafter,  must  be 
given,  for  a  period  of  thirty  days,  by  posting  upon  the  land 
and  in  the  local  land  ofiSce,  and  by  publication  at  the  cost  of 
the  applicant  in  a  newspaper  designated  by  the  register  as  cf 
general  circulation  in  the  vicinity  of  the  land  and  published 
nearest  thereto.  Where  the  selection  embraces  non-contiguous 
tracts  the  notice  must  be  posted  upon  each  tract;  but  such 
notice  will  not  be  required  in  any  case  where  the  selection  is 
in  lieu  of  **a  tract  covered  by  an  unperfected  bona  fide  claim," 
viz.,  a  tract  the  title  to  which  has  not  passed  out  of  the  United 
States  or  for  which  patent  certificate  has  not  issued. 

Ezamlaatioa  of  witnesses  as  to  ohmrAotor  of  lamd. 

105.  At  the  hearings  under  either  of  the  aforesaid  classes, 
the  claimants  and  witnesses  will  be  thoroughly  examined  with 
regard  to  the  character  of  the  land ;  whether  the  same  has  been 
thoroughly  prospected;  whether  or  not  there  exists  within 
the  tract  or  tracts  claimed  any  lode  or  vein  of  quartz  or  other 
rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  or 
copper,  or  other  valuable  deposit  which  has  ever  been  claimed. 
located,  recorded,  or  worked;  whether  such  work  is  entirely 
abandoned,  or  whether  occasionally  resumed;  if  such  lode 
does  exist,  by  whom  claimed,  under  what  designation,  and  in 
which  subdivision  of  the  land  it  lies;  whether  any  placer 
mine  or  mines  exist  upon  the  land ;  if  so,  what  is  the  character 
thereof — ^whether  of  the  shallow-surface  description,  or  of 
the  deep  cement,  blue  lead,  or  gravel  deposits ;  to  what  extent 
mining  is  carried  on  when  water  can  be  obtained,  and  what  the 
facilities  are  for  obtaining  water  for  mining  purposes;  upon 
what  particular  ten-acre  subdivisions  mining  has  been  done, 
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and  at  what  time  the  land  was  abandoned  for  mining  purposes, 
if  abandoned  at  all. 

Mineral  lands  and  kindred  terms  defined:  ||  85-98. 
See,  also,  §§  137-140,  207,  336. 

Same. 

106.  The  testimony  should  also  show  the  agricultural  capaci- 
ties of  the  land,  what  kind  of  crops  are  raised  thereon,  and  the 
value  thereof;  the  number  of  acres  actually  cultivated  for 
crops  of  cereals  or  vegetables,  and  within  which  particular 
ten-acre  subdivision  such  crops  are  raised ;  also  which  of  these 
subdivisions  embrace  the  improvements,  giving  in  detail  the 
extent  and  value  of  the  improvements,  such  as  house,  bam, 
vineyard,  orchard,  fencing,  etc.,  and  mining  improvements. 

Bee  note  to  preceding  paragraph. 


8i 

107.  The  testimony  should  be  as  full  and  complete  as  possi- 
ble; and  in  addition  to  the  leading  points  indicated  above, 
where  an  attempt  is  made  to  prove  the  mineral  character  of 
lands  which  have  been  entered  under  the  agricultural  laws. 
It  should  show  at  what  date,  if  at  all,  valuable  deposits  of 
minerals  were  first  known  to  exist  on  the  lands. 

See  note  to  paragraph  105. 

Method    of    segresAtins   mineral    from   acrienltnral   laad| 


108.  When  the  case  comes  before  this  office  such  decision 
will  be  made  as  the  law  and  the  facts  may  justify;  in  cases 
where  a  survey  is  necessary  to  set  apart  the  mineral  from  the 
agricultural  land,  the  proper  party  at  his  own  expense  will 
be  required  to  have  the  work  done,  by  a  surveyor  to  be  desig- 
nated by  the  surveyor-general;  application  therefor  must  be 
made  to  the  register  and  receiver,  accompanied  by  a  descrip- 
tion of  the  land  to  be  segregated,  and  the  evidence  of  service 
upon  the  opposite  party  of  notice  of  his  intention  to  have  such 
segregation  taade ;  the  register  and  receiver  will  forward  the 
same  to  this  office,  when  the  necessary  instructions  for  the 
survey  will  be  given.     The  survey  in  such  case,  where  the 
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claims  to  be  segregated  are  vein  or  lode  claims,  mnst  be  exe- 
cuted in  such  manner  as  will  conform  to  the  requirements  in 
section  2320,  United  States  Revised  Statutes,  as  to  length  and 
width  and  parallel  end-lines. 

Same;    Veriflloatioa  of  snrrey. 

109.  Such  survey  when  executed  must  be  properly  sworn  to 
by  the  surveyor,  either  before  a  notary  public,  officer  of  a  court 
of  record,  or  before  the  register  or  receiver,  the  deponent's 
character  and  credibility  to  be  properly  certified  to  by  the 
officer  administering  the  oath. 

Same;  Copies  of  plat  and  description  to  be  fvmiahod  hf 
snrreyor-generaL 

110.  Upon  the  filing  of  the  plat  and  field  notes  of  such 
survey  with  the  register  and  receiver,  duly  sworn  to  as  afore- 
said, they  will  transmit  the  same  to  the  surveyor-general  for 
his  verification  and  approval ;  who,  if  he  finds  the  work  cor- 
rectly performed,  will  furnish  authenticated  copies  of  such 
plat  and  description  both  to  the  proper  local  land  office  and  to 
this  office,  made  upon  the  usual  drawing-paper  township 
blank.  The  copy  of  plat  furnished  the  local  office,  and  this 
office,  must  be  a  diagram  verified  by  the  surveyor-general, 
showing  the  claim  or  claims  segregated,  and  designating  the 
separate  fractional  agricultural  tracts  in  each  forty-acre  legal 
subdivision  by  the  proper  lot  number,  beginning  with  number 
1  in  each  section,  and  giving  the  area  in  each  lot,  the  same 
as  provided  in  paragraph  37  in  the  survey  of  mining  claims 
on  surveyed  lands. 

Patent  to  be  obtained  as  in  other  eases  after  mineral  ebar^ 
acter  of  land  establisbed;   Blank  forms. 

111.  The  fact  that  a  certain  tract  of  land  is  decided  upon 
testimony  to  be  mineral  in  character  is  by  no  means  equivalent 
to  an  award  of  the  land  to  a  miner.  In  order  to  secure  a 
patent  for  such  land  he  must  proceed  as  in  other  cases,  in 
accordance  with  the  foregoing  regulations. 

Blank  forms  for  proofs  in  mineral  cases  are  not  furnished 
by  the  general  land  office. 
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DZ8TBI0T  OF  ATiAilKA. 
Mining  risbts  of  Oanadlan  eltiseiuu 

112.  Section  13,  act  of  May  14,  1898,  according  to  native- 
bom  citizens;  of  Canada  'Hhe  same  mining  rights  and  privi- 
leges'' in  the  district  of  Alaska  as  are  accorded  to  citizens  of 
the  United  States  in  British  Columbia*  and  the  Northwest 
territory,  by  the  laws  of  the  Dominion  of  Canada,  is  not  now 
and  never  has  been  operative,  for  the  reason  that  the  only 
mining  rights  and  privileges  granted  to  any  person  by  the  laws 
of  the  Dominion  of  Canada  are  those  of  leasing  mineral  lands 
upon  the  payment  of  a  stated  royalty,  and  the  mining  laws 
of  the  United  States  make  no  provision  for  such  leases. 

See  act  of  Ma^  14,  1898,  post,  p.  1786. 
Act  referred  to  in  text:  $  243. 

Ref  ereaoe  to  Alaska  mlninK  laws. 

113.  For  the  sections  of  the  act  of  June  6,  1900,  making 

further  provision  for  a  civil  government  for  Alaska,  which 

provide  for  the  establishment  of  recording  districts  and  the 

recording  of  mining  locations;  for  the  making  of  rules  and 

regulations  by  the  miners  and  for  the  legalization  of  mining 

records;  for  the  extension  of  the  mining  laws  to  the  district 

of  Alaska,  and  for  the  exploration  and  mining  of  tide  lands 

and  lands  below  low  tide ;  and  relating  to  the  rights  of  Indians 

and  persons  conducting  schools  or  missions,  see  page  20  of  this 

circular. 

See,  post,  p.  1786. 

Act  referred  to  in  text:  ^  243. 

MINEBAL  LANDS  WITHIN  FOREST  BESEBVES. 

Subject  to  entrj  under  mining  Iaws;  Use  of  timber  and 
s-toae  by  eettlera. 

114.  The  act  of  June  4,  1897,  provides  that  "any  mineral 
lands  in  any  forest  reservation  which  have  been  or  which  may 
be  shown  to  be  such,  and  subject  to  entry  under  the  existing 
mining  laws  of  the  United  States  and  the  rules  and  regulations 
applying  thereto,  shall  continue  to  be  subject  to  such  location 
and  entry,"  notwithstanding  the  reservation.     This  makes 
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mineral  lands  in  the  forest  reserves  snbject  to  location  and 
entry  under  the  general  mining  laws  in  the  usoal  manner. 

The  act  also  provides  that  "the  secretary  of  the  interior  may 
permit,  under  regulations  to  be  prescribed  by  him,  the  nae  of 
timber  and  stone  found  upon  such  reservations,  free  of  charge, 
by  bona  fids  settlers,  miners,  residents,  and  prospectorB  for 
minerals,  for  firewood,  fencing,  buildings,  mining,  prospecting, 
and  other  domestic  purposes,  as  may  be  needed  by  such  perscms 
for  such  purposes ;  such  timber  to  be  used  within  the  state  or 
territory,  respectively,  where  such  reservations  may  be  lo- 
cated.*' 

For  further  instructions  under  this  act  see  circular  of  April 
4, 1900,  (30  L.  D.,  23,  28-30).  • 

For  infltnictioiis  relating  to  mining  rights  contained  in  eiiealar  of 
April  4, 1900,  see,  post,  pp.  1769-1773. 

Forest  reservations:  §  197. 

Status  of  mining  claims  within  forest  reserrations:  f  198. 

SUBVEY  OF  MINING  CLAD! — OENEBAL  FBOVISIONS. 
Appoiata&eat. 

115.  Under  section  2334,  United  States  Bevised  Statutes, 
the  United  States  surveyor-general  "may  appoint  in  each  land 
district  containing  mineral  lands  as  many  competent  survey- 
ors as  shall  apply  for  appointment  to  survey  mining  claims." 

Bee  text:  §  661. 


Saflte;    ApplloAtloas. 

116.  Persons  desiring  such  appointments  should  therefore 
tile  their  applications  with  the  surveyor-general  for  the  district 
wherein  appointment  is  asked,  who  will  furnish  all  information 
necessary. 


Same;    ApproTal  of  oommlssloaer* 

117.  All  appointments  of  deputy  mineral  surveyors  must  he 
submitted  to  the  commissioner  of  the  general  land  office  for 
approval. 

BevooatloB  of  eommiasionfl  of  deputy  rnnrwejwnL 

118.  The  surveyors-general  have  authority  to  suspend  or 
revoke  the  commissions  of  deputy  mineral  surveyors  for  cause. 
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Before  final  action,  however,  the  matter  should  be  submitted 
to  the  commissioner  of  the  general  land  ofSce  for  approvaL 
8ee  text,  i  661. 


Same  I  Appeal  to  seneral  land  oAee. 

119.  Such  surveyors  will  be  allowed  the  right  of  appeal 
from  the  action  of  the  surveyor-general  in  the  usual  manner. 
Such  appeal  should  be  filed  with  the  surveyor-general,  who 
will  at  once  transmit  the  same,  with  a  full  report,  to  the 
general  land  ofSce. 

Fees  of  deputy  surreyor  matter  of  priTate  ooatraot. 

120.  Neither  the  surveyor-general  nor  the  commissioner  of 
the  general  land  office  has  jurisdiction  to  settle  differences, 
relative  to  the  payment  of  charges  for  field-work,  between 
deputy  mineral  surveyors  and  claimants.  These  are  matters 
of  private  contract,  and  must  be  enforced  in  the  ordinary 
manner,  i.  e,  in  the  local  courts.  The  department  has,  how- 
ever, authority  to  investigate  charges  affecting  the  official 
actions  of  deputy  mineral  surveyors,  and  will,  on  sufficient 
cause  shown,  suspend  or  revoke  their  appointment. 

Number  of  deputy  euTTeyors  appointed* 

121.  The  surveyors-general  should  appoint  as  many  compe- 
tent deputy  mineral  surveyors  as  apply  for  appointment,  in 
order  that  claimants  may  have  a  choice  of  surveyors,  and  be 
enabled  to  have  their  work  done  on  the  most  advantageous 
terms. 

Charsee  for  offloe  work;    amended  snrreye. 

122.  The  schedule  of  charges  for  office  work  should  be  as 
low  as  is  possible.  No  additional  charges  should  be  made  for 
orders  for  amended  surveys,  unless  the  necessity  therefor  is 
clearly  the  fault  of  the  claimant,  or  considerable  additional 
oflSce  work  results  therefrom. 

Errors  of  deputy  inrreyor  to  be  correoted  at  Us  expense. 

123.  In  cases  where  the  error  in  the  original  survey  is  due 
to  the  carelessness  or  neglect  of  the  surveyor  who  made  it, 

Llndley  on  M.-109 
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he  should  be  required  to  make  the  necessary  corrections  in  the 
field  at  his  own  expense,  and  the  surveyor-general  should 
advise  him  that  the  penalty  for  failure  to  comply  with  in- 
structions within  a  specified  time  will  be  the  sui^ension  or 
revocation  of  his  commission* 


Correspoadenee  of  mlm«ral  snrveyor  witk 

124.  Mineral  surveyors  will  address  all  ofBcial  communica- 
tions to  the  surveyor-general.  They  will,  when  a  mining  claim 
is  the  subject  of  correspondence,  give  the  name  and  survey 
number.  In  replying  to  letters  they  will  give  the  subject- 
matter  and  date  of  the  letter.  They  will  promptly  notify  the 
surveyor-general  of  any  change  in  post-office  address. 

Mineral  inrreyors'  records;    Field  notes  and  reports. 

125.  Mineral  surveyors  should  keep  a  complete  record  of 
each  survey  made  by  them  and  the  facts  coming  to  their 
knowledge  at  the  time,  as  well  as  copies  of  all  their  field 
notes,  reports,  and  official  correspondence^  in  order  that  such 
evidence  may  be  readily  produced  when  called  for  at  any 
future  time.  Field  notes  and  other  reports  must  be  written 
in  a  clear  and  legible  hand  or  typewritten,  in  non-copying 
ink,  and  upon  the  proper  blanks  furnished  gratuitously  by 
the  surveyor-general's  office  upon  application  therefor.  >^o 
interlineations  or  erasures  will  be  allowed. 


Mineral  surveyor's  retnrn;    Signature  |   Anthority  for 
▼ey. 

126.  No  return  by  a  mineral  surveyor  will  be  recognized  as 
official  unless  it  is  over  his  signature  as  a  United  States  deputy 
mineral  surveyor,  and  made  in  pursuance  of  a  special  order 
from  the  surveyor-general's  office.  After  he  has  received  an 
order  for  survey  he  is  required  to  make  the  survey  and  return 
correct  field  notes  thereof  to  the  surveyor-general 's  office  with- 
out delay. 

Fees  of  surveyor  to  be  paid  by  elaimant* 

127.  The  claimant  is  required,  in  all  cases,  to  make  satisfac- 
tory arrangements  with  the  surveyor  for  the  payment  for  his 
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services  and  those  of  his  assistants  in  making  the  survey,  as 
the  United  States  will  not  be  held  responsible  for  the  same. 

See  text,  S  670. 

MlaerAl  surveyor  aot  to  act  ma  Attorney  or  notary  pttlilic 
for  olaimant. 

128.  A  mineral  surveyor  is  precluded  from  acting,  either 
directly  or  indirectly,  as  attorney  in  mineral  claims.  His 
duty  in  any  particular  case  ceases  when  he  has  executed  the 
survey  and  returned  the  field  notes  and  preliminary  plat,  with 
his  report,  to  the  surveyor-general.  He  will  not  be  allowed 
to  prepare  for  the  mining  claimant  the  papers  in  support  of 
his  application  for  patent,  or  otherwise  perform  the  duties 
of  an  attorney  before  the  land  oflSce  in  connection  with  a  min- 
ing claim.  He  is  not  permitted  to  combine  the  duties  of 
surveyor  and  notary  public  in  the  same  case  by  administering 
oaths  to  the  parties  in  interest,  but  as  a  notary  public  he  may 
administer  the  oaths  to  his  assistants  in  making  the  survey; 
otherwise,  he  must  have  absolutely  nothing  to  do  with  the  case, 
except  in  his  official  capacity  as  surveyor.  He  will  make  no 
survey  of  a  mineral  claim  in  which  he  holds  an  interest,  nor 
will  he  employ  chainmen  interested  therein  in  any  manner. 

See  text,  |  661. 

SURVEY — ^HOW  MADE. 
Aotnal  evrrey  oa  the  ground;  Mere  ealonlatlons  liuniAoient. 

129.  The  survey  made  and  returned  must,  in  every  case,  be 
an  actual  survey  on  the  ground  in  full  detail,  made  by  the 
mineral  surveyor  in  person  after  the  receipt  of  the  order,  and 
without  reference  to  any  knowledge  he  may  have  previously 
acquired  by  reason  of  having  made  the  location  survey  or 
otherwise,  and  must  show  the  actual  facts  existing  at  the  time. 
This  precludes  him  from  calculating  the  connections  to  cor- 
ners of  the  public  survey  and  location  monuments,  or  any 
other  lines  of  his  survey  through  prior  surveys  made  by  others 
and  substituting  the  same  for  connections  or  lines  of  the  sur- 
vey returned  by  him.  The  term  survey  in  this  paragraph 
applies  not  only  to  the  usual  field  work,  but  also  to  the  exam- 
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inatioDJS  required  for  the  preparation  of  affidavits  of  five  hun- 
dred dollars'  expenditure^  descriptive  reports  on  placer  claims, 
and  all  other  reports. 


Oao  svrrey  for  ooattcnowi  looAtioas;  Bepaxmte  bo«adArf«« 
for  each* 

130.  The  survey  of  a  mining  claim  may  consist  of  several 
contiguous  locations,  but  such  survey  must,  in  conformity 
with  statutory  requirements,  distinguish  the  several  locations, 
and  exhibit  the  boundaries  of  each.  The  survey  will  be  given 
but  one  number. 

See  text,  |  671* 

Surrey  to  ooaforat  to  loeatloa  or  dWeroaoos  aotod. 

131.  The  survey  must  be  made  in  strict  conformity  with, 
or  be  embraced  within,  the  lines  of  the  location  upon  which 
the  order  is  based.  If  the  survey  and  location  are  identical; 
that  fact  must  be  clearly  and  distinctly  stated  in  the  field 
notes.  If  not  identical,  a  bearing  and  distance  must  be  given 
from  each  established  corner  of  survey  to  the  corresponding 
corner  of  the  location,  and  the  location  corner  must  be  fully 
described,  so  that  it  can  be  identified.  The  lines  of  the  loca- 
tion, as  found  upon  the  ground,  must  be  laid  down  upon  the 
preliminary  plat  in  such  a  manner  as  to  contrast  and  show 
their  relation  to  the  lines  of  survey. 

See  text,  S  671. 


Comers  of  location  aot  to  lio  ebaaged* 

132.  In  view  of  the  principle  that  courses  and  distances 
must  give  way  when  in  conflict  with  fixed  objects  and  monu- 
ments, the  surveyor  will  not,  under  any  circumstances,  change 
the  corners  of  the  location  for  the  purpose  of  making  them 
conform  to  the  description  in  the  record.  If  the  difference 
from  the  location  be  slight,  it  may  be  explained  in  the  field 
notes. 

See  text,  |  671. 

Surface  area  of  laijilaK  olaiat;    Ooureo  of  Tein. 

133.  No  mining  claim  located  subsequent  to  May  10,  1872, 
should  exceed  the  statutory  limit  in  width  on  each  side  of  the 
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center  of  vein  or  1,500  feet  in  length,  and  all  surveys  must 
close  within  50-100  feet  in  1,000  feet,  and  the  error  must  not 
be  such  as  to  make  the  location  exceed  the  statutory  limit, 
and  in  absence  of  other  proof  the  discovery  point  is  held  to  be 
the  center  of  the  vein  on  the  surface.  The  course  and  length 
of  the  vein  should  be  marked  upon  the  plat. 

Surface  area,  length,  and  width  of  claims:  $  361. 

Discovery  point  center  of  vein  if  not  otherwise  specified:  fi  362. 

Solar  AttAol&meiit  oa  transit;  Courses  referred  to  tmo 
meridian. 

134.  All  mineral  surveys  must  be  made  with  a  transit  pro- 
vided with  a  solar  attachment,  by  which  the  meridian  can  be 
determined  independently  of  the  magnetic  needle,  and  all 
courses  must  be  referred  to  the  true  meridian.  The  variation 
should  be  noted  at  each  corner  of  the  survey.  The  true  course 
of  at  least  one  line  of  each  survey  must  be  ascertained  by 
astronomical  observations  made  at  the  time  of  the  survey; 
the  data  for  determining  the  same  and  details  as  to  how  these 
data  were  arrived  at  must  be  given.  Or,  in  lieu  of  the  fore- 
going, the  survey  must  be  connected  with  some  line  the  true 
course  of  which  has  been  previously  established  beyond  ques- 
tion, and  in  a  similar  manner,  and,  when  such  lines  exist,  it 
is  desirable  in  all  cases  that  they  should  be  used  as  a  proof  of 
the  accuracy  of  subsequent  work. 

Claim  to  be  eonneeted  with  eomer  of  pnblio  survey  or  min- 
eral nionnment. 

135.  Comer  No.  1  of  each  location  embraced  in  a  survey 
must  be  connected  by  course  and  distance  with  nearest  comer 
of  the  public  survey  or  with  a  United  States  location  monu- 
ment, if  the  claim  lies  within  two  miles  of  such  corner  or 
monument.  If  both  are  within  the  required  distance,  the  con- 
nection must  be  with  the  comer  of  the  public  survey. 

See  text,  §  671. 

Burreju  in  snspended  townships  |   Mineral  monnment* 

136.  Surveys  and  connections  of  mineral  claims  may  be 
made  in  suspended  townships  in  the  same  manner  as  though 
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the  claims  were  upon  tmsurveyed  land,  except  as  hereinafter 
specified,  by  connecting  them  with  independent  mineral  monu- 
ments. At  the  same  time,  the  position  of  any  public  land 
corner  which  may  be  found  in  the  neighborhood  of  the  claim 
should  be  noted,  so  that,  in  case  of  the  release  of  the  town- 
ship from  suspension,  the  position  of  the  claim  can  be  shown 
on  the  plat 

Santo. 

137.  A  mineral  survey  must  not  be  returned  with  its  con- 
nection made  only  with  a  corner  of  the  public  survey,  where 
the  survey  of  the  township  within  which  it  is  situated  is  under 
suspension,  nor  connected  with  a  mineral  monument  alone, 
when  situated  within  the  limits  of  a  township  the  regularity 
and  correctness  of  the  survey  of  which  is  unquestioned. 

Tyins  to  pulillo  surrey  and  mineral  nionnnientB. 

138.  In  making  an  official  surv^,  corner  No.  1  of  each 
location  must  be  established  at  the  comer  nearest  the  comer 
of  the  public  survey  or  location  monument,  unless  good  cause 
is  shown  for  its  being  placed  otherwise.  If  connections  are 
given  to  both  a  comer  of  the  public  survey  and  location  monu- 
ment, corners  Nos.  1  should  be  placed  at  the  corner  nearest 
the  corner  of  the  public  survey.  When  a  boundary  line  of  a 
claim  intersects  a  section  line-courses  and  distances  from 
point  of  intersection  to  the  government  comers  at  each  end  of 
the  half  mile  of  section  line  so  intersected  must  be  given. 

EstabliflliinK  n&ineral  monnment. 

139.  In  case  a  survey  is  situated  in  a  district  where  there 
are  no  corners  of  the  public  survey  and  no  monuments  within 
the  prescribed  limits,  a  mineral  monument  must  be  established, 
in  the  location  of  which  the  greatest  care  must  be  exercised 
to  insure  permanency  as  to  site  and  construction. 

Site  for  mineral  monnment. 

140.  The  site,  when  practicable,  should  be  some  prominent 
point,  visible  for  a  long  distance  from  every  direction,  and 
should  be  so  chosen  that  the  permanency  of  the  monument 
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will  not  be  endangered  by  snow,  roek^  or  landslides,  or  other 
natural  causes. 

DimeiuioiiB  and  mAterial  of  mineral  BtommieBt. 

141.  The  monument  should  consist  of  a  stone  not  less  than 
30  inches  long,  20  inches  wide,  and  6  inches  thick,  set  half  way 
in  the  ground,  with  a  conical  mound  of  stone  4  feet  high  and 
6  feet  base  alongside.  The  letters  U.  S.  L.  M.,  followed  by  the 
consecutive  number  of  the  monument  in  the  district,  must  be 
plainly  chiseled  upon  the  stone.  If  impracticable  to  obtain  a 
stone  of  required  dimensions,  then  a  post  8  feet  long,  6  inches 
square,  set  3  feet  in  the  ground,  scribed  as  for  a  stone  monu- 
ment, protected  by  a  well-built  conical  mound  of  stone  of  not 
less  than  3  feet  high  and  6  feet  base  around  it,  may  be  used. 
The  exact  point  for  connection  must  be  indicated  on  the  monu- 
ment by  an  X  chiseled  thereon ;  if  a  post  is  used,  then  a  tack 
must  be  driven  into  the  post  to  indicate  the  point. 


BearinsSf  deflorlptton,  and  map  of  mlmeral  aioaiimeat. 

142.  From  the  monument,  connections  by  course  and  dis- 
tance must  be  taken  to  two  or  three  bearing  trees  or  rocks, 
and  to  any  well-known  and  permanent  objects  in  the  vicinity, 
such  as  the  confluence  of  streams,  prominent  rocks,  buildings, 
shafts,  or  mouths  of  adits.  Bearing  trees  must  be  properly 
scribed  B.  T.  and  bearing  rocks  chiseled  B.  B.,  together  with 
the  number  of  the  location  monument ;  the  exact  point  on  the 
tree  or  stone  to  which  the  connection  is  taken  should  be  indi- 
cated by  a  cross  or  other  unmistakable  mark.  Bearings  should 
also  be  taken  to  prominent  mountain  peaks,  and  the  approxi- 
mate distance  and  direction  ascertained  from  the  nearest 
town  or  mining  camp.  A  detailed  description  of  the  locating 
monument,  with  a  topographical  map  of  its  location,  should 
be  furnished  the  office  of  the  surveyor-general  by  the  surveyor. 

Xiooatloa  moavmeiitfl. 

143.  Corners  may  consist  of — 

First, — ^A  stone  at  least  24  inches  long  set  12  inches  in  the 
ground,  with  a  conical  mound  of  stone  1^  feet  high,  2  feet 
base,  alongside. 
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Second, — ^A  post  at  least  3  feet  long  by  4  inches  square,  set 
18  inches  in  the  ground  and  surrounded  by  a  substantial 
mound  of  stone  or  earth. 

Third, — A  rock  in  place. 

A  stone  should  always  be  used  for  a  comer  when  possible, 
and  when  so  used  the  kind  should  be  stated. 


8i 

144.  All  comers  must  be  established  in  a  permanent  and 
workmanlike  manner,  and  the  comer  and  survey  number  must 
be  neatly  chiseled  or  scribed  on  the  sides  facing  the  dainu 
The  exact  corner  point  must  be  permanently  indicated  cu  the 
corner.  When  a  rock  in  place  is  used,  its  dimensions  above 
ground  must  be  stated  and  a  cross  chiseled  at  the  exact  corner 
point 

Snrreyor's  witaeu  eonter. 

145.  In  case  the  point  for  the  comer  be  inaccessible  or 
unsuitable,  a  witness  comer,  which  must  be  marked  with  the 
letters  W.  C.  in  addition  to  the  corner  and  survey  number, 
should  be  established.  The  witness  corner  should  be  located 
upon  a  line  of  the  survey  and  as  near  as  possible  to  the  true 
corner,  with  which  it  must  be  connected  by  course  and  dis- 
tance. The  reason  why  it  is  impossible  or  impracticable  to 
establish  the  true  corner  must  always  be  stated  in  the  field 
notes,  and  in  running  the  next  course  it  should  be  stated 
whether  the  start  is  made  from  the  true  place  for  comer  or 
from  witness  corner. 

Beariiiss  of  oomers* 

146.  The  identity  of  all  comers  should  be  perpetuated  by 
taking  courses  and  distances  to  bearing  trees,  rocks,  and  other 
objects,  as  prescribed  in  the  establishment  of  location  monu- 
ments, and  when  no  bearings  are  given  it  should  be  stated 
that  no  bearings  are  available.  Permanent  objects  should  be 
selected  for  bearings  whenever  possible. 
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'Tylns"  to  oomers  of  offleial  surrey  of  another  elaim* 

147.  If  an  oflScial  survey  has  been  made  within  a  reasonable 
distance  in  the  vicinity,  there  should  be  a  connecting  line  run 
to  some  corner  of  the  same,  and  in  like  manner  all  conflicting 
surveys  and  claims  should  be  so  connected,  and  the  corner  with 
which  the  connection  is  made  described.  In  survey  of  contigu- 
ous locations  which  are  part  of  a  consolidated  claim,  where 
corners  are  common,  bearings  should  be  mentioned  but  once. 

Topograpby  of  elaim* 

148.  The  mineral  surveyor  should  note  carefully  all  topo- 
graphical features  of  the  claim,  taking  distances  on  his  lines 
to  intersections  with  all  streams,  gulches,  ditches,  ravines, 
mountain  ridges,  roads,  trails,  etc.,  with  th^r  widths,  course^, 
and  other  data  that  may  be  required  to  map  them  correctly. 
All  municipal  or  private  improvements,  such  as  blocks,  streets, 
and  buildings,  should  be  located. 

CoafllotlnK  eiurreys;    Comers  of. 

149.  If,  in  running  the  exterior  lines  of  a  claim,  the  survey 
is  found  to  conflict  with  the  survey  of  another  claim,  the  dis- 
tances to  the  points  of  intersection,  and  the  courses  and 
distances  along  the  line  intersected  from  an  established  corner 
of  such  conflicting  claim  to  such  points  of  intersection,  should 
be  described  in  the  field  notes ;  provided,  that  where  a  corner 
of  the  conflicting  survey  falls  within  the  claim  being  sur- 
veyed, such  comer  should  be  selected  from  which  to  give  the 
bearing,  otherwise  the  corner  nearest  the  intersection  should 
be  taken.  The  same  rule  should  govern  in  the  survey  of  claims 
embracing  two  or  more  locations  the  lines  of  which  intersect. 

Iiode  and  mlllsite  ia  oae  surrey  |  Comers. 

150.  A  lode  and  millsite  claim  in  one  survey  will  be  dis- 
tinguished by  the  letters  A  and  B  following  the  number  of  the 
survey.  The  corners  of  the  millsite  will  be  numbered  inde- 
pendently of  those  of  the  lode.  Comer  No.  1  of  the  millsite 
must  be  connected  with  a  corner  of  the  lode  claim  as  well  as 
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with  a  comer  of  the  public  survey  or  United  States  location 
monument. 

See  text,  9  708. 

I«odes  withia  plAoeri  OoBtli;iiavfl  plaeer  and  lode  loeattoms 
as  one  elaim;    Conors. 

151.  When  a  plaeer  claim  includes  lodes,  or  when  several 
contiguous  placer  or  lode  locations  are  included  as  one  claim 
in  one  survey,  there  must  be  given  to  the  comers  of  each  loca- 
tion constituting  the  same  a  separate  consecutive  numerical 
designation,  beginning  with  comer  No.  1  in  each  case. 

See  text,  |  704. 


Desoription  of  snrreyi  Haa&es  of  looatloas  roforoaoe  to 
wMeh  Is  mado. 

152.  Throughout  the  description  of  the  survey,  after  each 
reference  to  the  lines  or  corners  of  a  location,  the  name  there- 
of must  be  given,  and  if  unsurveyed,  the  fact  stated.  If  ref- 
erence is  made  to  a  location  included  in  a  prior  olSScial  survey, 
the  survey  number  must  be  given,  followed  by  the  name  of  the 
location.    Corners  should  be  described  once  only. 

Area  of  loeatloai  Area  of  eoafllets. 

153.  The  total  area  of  each  location  and  also  the  area  in 
conflict  with  each  intersecting  survey  or  claim  should  be 
stated;  also  the  total  area  claimed.  But  when  locations  em- 
braced in  one  survey  conflict  with  each  other  such  conflicts 
should  only  be  stated  in  connection  with  the  location  from 
which  the  conflicting  area  is  excluded. 

Statement  of  whether  olalm  Is  oa  snrreyed  or  vasurveyvd 
land. 

154.  It  should  be  stated  particularly  whether  the  claim  is 
upon  surveyed  or  unsurveyed  public  lands,  giving  in  the 
former  case  the  quarter  section,  township,  and  range  in  which 
it  i^  located,  and  the  section  lines  should  be  indicated  by  full 
lines  and  the  quarter-section  lines  by  dotted  lines. 
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Title-pase  of  ileld  aotei. 

155.  The  title-page  of  the  field  notes  must  contain  the  post- 
ofiSce  address  of  the  claimant  or  his  authorized  agent. 

CmrtULemtm  of  Talue  of  improTemonts;    What  to  inolvde. 

156.  In  the  mineral  surveyor's  certificate  of  the  value  of  the 
improvements  all  actual  expenditures  and  mining  improve- 
ments made  by  the  claimant  or  his  grantors,  having  a  direct 
relation  to  the  development  of  the  claim,  must  be  included  in 
the  estimate. 

Bee  text,  f  673. 


157.  The  expenditures  required  may  be  made  from  the  sur- 
face or  in  running  a  tunnel,  drifts,  or  crosscuts  for  the  devel- 
opment of  the  claim.  Improvements  of  any  other  character, 
such  as  buildings,  machinery,  or  roadways,  must  be  excluded 
from  the  estimate,  unless  it  is  shown  clearly  that  they  are 
associated  with  actual  excavations,  such  as  cuts,  tunnels, 
shafts,  etc.,  are  essential  to  the  practical  development  of,  and 
actually  facilitate  the  extraction  of  mineral  from,  the  claim. 

See  text,  §  673. 

Dosoription  of  ImproveBieatfl. 

158.  All  mining  and  other  improvements  claimed  will  be 
located  by  courses  and  distances  from  corners  of  the  survey, 
or  from  points  on  the  center  or  side  lines,  specifying  with 
particularity  and  detail  the  dimensions  and  character  of  each, 
and  the  improvements  upon  each  location  should  be  numbered 
consecutively,  the  point  of  discovery  being  always  No.  1.  Im- 
provements made  upon  other  locations,  or  by  a  former  locator 
who  has  abandoned  the  claim,  cannot  be  included  in  the  esti- 
mate, but  should  be  described  and  located  in  the  notes  and 
plat. 

See  text,  |  673. 

Iiode  and  mlllfllte  claim  |    Expenditure  on  lode  elaim. 

159.  In  case  of  a  lode  and  millsite  claim  in  the  same  survey 
the  expenditure  of  five  hundred  dollars  must  be  shown  upon 
the  lode  claim. 
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Proof  of  ezpenditiire  supplemental  to  rarrey* 

160.  If  the  value  of  the  labor  and  improTements  upon  a 
mineral  claim  is  less  than  five  hundred  dollars  at  the  time  of 
survey,  the  mineral  surveyor  may  file  with  the  surveyor-gen- 
eral supplemental  proof  showing  five  hundred  dollars'  expendi- 
ture made  prior  to  the  expiration  of  the  period  of  publication. 

Preliminaxy  plat  to  be  retimed  by  nurveyor. 

161.  The  mineral  surveyor  will  return  with  his  field  notes 
a  preliminary  plat  on  blank  sent  to  him  for  that  purpose, 
protracted  on  a  scale  of  two  hundred  feet  to  an  inch,  if  practi- 
cable. In  preparing  plats  the  top  is  north.  Copy  of  the 
calculations  of  areas  by  double  meridian  distances  and  of  all 
triangulations  or  traverse  lines  must  be  furnished.  The  lines 
of  the  claim  surveyed  should  be  heavier  than  the  lines  of  con- 
fiicting  claims. 

Report  of  error  in  inrrey;    Joint  ■nrrey. 

162.  Whenever  a  survey  has  been  reported  in  error  the  sur- 
veyor who  made  it  will  be  required  to  promptly  make  a  thor- 
ough examination  upon  the  premises  and  report  the  result 
under  oath,  to  the  surveyor-generars  ofl5ce.  In  case  he  finds 
his  survey  in  error  he  will  report  in  detail  all  discrepancies 
with  the  original  survey  and  submit  any  explanation  he  may 
have  to  oflfer  as  to  the  cause.  If,  on  the  contrary,  he  shoulcf 
report  his  survey  correct,  a  joint  survey  will  be  ordered  to 
settle  the  diflferences  with  the  surveyor  who  reported  the  error. 
A  joint  survey  must  be  made  within  ten  days  after  the  date  of 
order,  unless  satisfactory  reasons  are  submitted,  under  oath, 
for  a  postponement.  The  field  work  must  in  every  sense  of  the 
term  be  a  joint  and  not  a  separate  survey,  and  the  observations 
and  measurements  taken  with  the  same  instrument  and  chain, 
previously  tested  and  agreed  upon. 

Same  I    Field  notes  of  Joint  unsrrtjm 

163.  The  surveyor  found  in  error,  or,  if  both  are  in  error, 
the  one  who  reported  the  same,  will  make  out  the  field  notes  of 
the  joint  survey,  which,  after  beings  duly  signed  and  sworn 
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to  by  both  parties,  must  be  transmitted  to  the  surveyor-gen- 
eral's  ofiSce. 

Amended  eiurreyes    Special  Instraetloii. 

164.  Inasmuch  as  amended  surveys  are  ordered  only  by 
special  instructions  from  the  general  land  oflBce,  and  the  con- 
ditions' and  circumstances  peculiar  to  each  separate  case,  and 
the  object  sought  by  the  required  amendment,  alone  govern 
all  special  matters  relative  to  the  manner  of  making  such 
survey  and  the  form  and  subject-matter  to  be  embraced  in  the 
field  notes  thereof,  but  few  general  rules  applicable  to  all 
cases  can  be  laid  down. 

Amended  anrrey;    Oonformlty  to  orlclnaL 

165.  The  amended  survey  must  be  made  in  strict  conformity 
with,  or  be  embraced  within,  the  lines  of  the  original  survey. 
If  the  amended  and  original  surveys  are  identical,  that  fact 
must  be  clearly  and  distinctly  stated  in  the  field  notes.  If 
not  identical,  a  bearing  and  distance  must  be  given  from  each 
established  comer  of  the  amended  survey  to  the  corresponding 
corner  of  the  original  survey.  The  lines  of  the  original  sur- 
vey, as  found  upon  the  ground,  must  be  laid  down  upon  the 
preliminary  plat  in  such  manner  as  to  contrast  and  show  their 
relation  to  the  lines  of  the  amended  survey. 

Amended  munrej;    Field  notes. 

166.  The  field  notes  of  the  amended  survey  must  be  pre- 
pared on  the  same  size  and  form  of  blanks  as  are  the  field  notes 
of  the  original  survey,  and  the  word  "amended"  must  be  used 
before  the  word  ** survey"  wherever  it  occurs  in  the  field 
notes* 

Plaoer  elalmei    DeserlptlTe  report;    Contents;     Oorrobora- 


167.  Mineral  surveyors  are  required  to  make  full  examina- 
tions of  all  placer  claims  at  the  time  of  survey  and  file  with 
the  field  notes  a  descriptive  report,  in  which  will  be  de- 
scribed— 
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(a)  The  quality  and  composition  of  the  soil,  and  the  kind 
and  amount  of  timber  and  other  vegetation. 

(5)  The  locus  and  size  of  streams,  and  such  other  matter 
as  may  appear  upon  the  surface  of  the  claims. 

(c)  The  character  and  extent  of  all  surface  and  under- 
ground workings,  whether  placer  or  lode,  for  mining  purposes, 
locating  and  describing  them. 

(d)  The  proximity  of  centers  of  trade  or  residence. 

(e)  The  proximity  of  well-known  systems  of  lode  deposits 
or  of  individual  lodes. 

(/)  The  use  or  adaptability  of  the  claim  for  placer  mining, 
and  whether  water  has  been  brought  upon  it  in  sufficient 
quantity  to  mine  the  same,  or  whether  it  can  be  procured  for 
that  purpose. 

(g)  What  works  or  expenditures  have  been  made  by  the 
claimant  or  his  grantors  for  the  development  of  the  claim, 
and  their  situation  and  location  with  respect  to  the  same  as 
applied  for. 

(h)  The  true  situation  of  all  mines,  salt  licks,  salt  springs, 
and  millsites  which  come  to  the  surveyor's  knowledge,  or  a 
report  by  him  that  none  exist  on  the  claim,  as  the  facts  may 
warrant. 

({)  Said  report  must  be  made  under  oath  and  duly  corrob- 
orated by  one  or  more  disinterested  persons. 

See  text,  S  672. 

Employment  of  intorestod  partj  in  msklns  uwewmju  proUk* 
lied. 

168.  The  employing  of  claimants,  their  attorneys,  or  parties 
in  interest,  as  assistants  in  making  surveys  of  mineral  claims, 
will  not  be  allowed. 

Errors  to  be  oorreeted  at  ■nrveyor'e  expense;  Smrtejot^t 
aeoonntabiltj. 

169.  The  field  work  must  be  accurately  and  properly  pei^ 
formed  and  returns  made  in  conformity  with  the  foregoing 
instructions.    Errors  in  the  survey  must  be  corrected  at  the 
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surveyor's  own  expense,  and  if  the  time  required  in  the 
examination  of  the  returns  is  increased  by  reason  of  neglect 
or  carelessness,  he  will  be  required  to  make  an  additional 
deposit  for  office  work.  He  will  be  held  to  a  strict  accounta- 
bility for  the  faithful  discharge  of  his  duties,  and  will  be 
required  to  observe  fully  the  requirements  and  regulations  in 
force  as  to  making  mineral  surveys.  If  found  incompetent 
as  a  surveyor,  careless  in  the  discharge  of  his  duties,  or  guilty 
of  a  violation  of  said  regulations,  his  appointment  will  be 
promptly  revoked. 

BINGER  HERMANN, 
Commissioner. 
Approved. 

E.  A.  Hitchcock,  Secretary. 


VIL    Coal  Land  Law  with  Regulations  Thereunder. 

Ooal  lands,  who  may  enter  j   8iie  of  loeatton;  Priee. 

§  2347.  Every  person  above  the  age  of  twenty-one  yeai3, 
who  is  a  citizen  of  the  United  States,  or  who  has  declared  his 
intention  to  become  such,  or  any  association  of  persons  several- 
ly qualified  as  above,  shall,  upon  application  to  the  register 
of  the  proper  land  oflSce,  have  the  right  to  enter,  by  legal  sub- 
divisions, any  quantity  of  vacant  coal  lands  of  the  United 
States  not  otherwise  appropriated  or  reserved  by  competent 
authority,  not  exceeding  one  hundred  and  sixty  acres  to  such 
individual  person,  or  three  hundred  and  twenty  acres  to  such 
association,  upon  payment  to  the  receiver  of  not  less  than  ten 
dollars  per  acre  for  such  lands,  where  the  same  shall  be  sit- 
uated more  than  fifteen  miles  from  any  completed  railroad, 
and  not  less  than  twenty  dollars  per  acre  for  such  lands  as 
shall  be  within  fifteen  miles  of  such  road. 

Classification  of  coal  as  mineral,  and  characteristicB  of  system:  |  495. 

Hales  for  determining  character  of  land:  S  496. 

"Who  may  enter  coal  lands:  §  501. 

J>ifferent  classes  of  entries:  {  502. 

private  entry:  f  503. 

X>eclaratory  statement :  S  505. 

X'urchase  price:  §  507. 
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Prttf  eroailal  vlckts  of  pwraki 

§2348.  Any  person  or  association  of  persons  severally 
qualified,  as  above  provided,  who  have  opened  and  improved, 
or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines 
npon  the  public  lands,  and  shall  be  in  actual  possession  of  the 
same,  shall  be  entitled  to  a  preference-right  of  entry,  under 
the  preceding  section,  of  the  mines  so  opened  and  improved ; 
provided,  that  when  any  association  of  not  less  than  four 
persons,  severally  qualified  as  above  provided,  shall  have 
expended  not  less  than  five  thousand  dollars  in  working  and 
improving  any  such  mine  or  mines,  such  association  may  enter 
not  exceeding  six  hundred  and  forty  acres,  including  such 
mining  improvements. 

Preferential  right  to  purchase  diectuwed  In  text:  |  504. 

ft 

Declaratory  statoment,  ^rhea  fllod* 

§  2349.  All  claims  under  the  preceding  section  must  be 
presented  to  the  register  of  the  proper  land  district  within 
sixty  days  after  the  date  of  actual  possession  and  the  com- 
mencement of  improvements  on  the  land,  by  the  filing  of  a 
declaratory  statement  therefor;  but  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improvement,  filing  must  be 
made  within  sixty  days  from  the  receipt  of  such  plat  at  the 
district  ofQce;  and  where  the  improvements  shall  have  been 
made  prior  to  the  expiration  of  three  months  from  the  third 
day  of  March,  eighteen  hundred  and  seventy-three,  sixty  days 
from  the  expiration  of  such  three  months  shall  be  allowed  for 
the  filing  of  a  declaratory  statement,  and  no  sale  under  the 
provisions  of  this  section  shall  be  allowed  until  the  expiration 
of  six  months  from  the  third  day  of  March,  eighteen  hundred 
and  seventy-three. 

Declaratory  statement:  f  505. 

One  person  sKall  aiako  bnt  one  entry. 

§2350.  The  three  preceding  sections  shall  be  held  to 
authorize  only  one  entry  by  the  same  person  or  association 
of  persons,  and  no  association  of  persons  any  member  of  which 
shall  have  taken  the  benefit  of  such  sections,  either  as  an 
individual  or  as  a  member  of  any  other  association,  shall  enter 
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or  hold  any  other  lands  under  the  proyisions  thereof ;  and  no 
member  of  any'association  which  shall  have  taken  the  benefit 
of  such  sections  shall  enter  or  hold  any  other  lands  under 
their  provisions;  and  all  persons  claiming  under  section 
twenty-three  hundred  and  forty-eight  shall  be  required  to 
prove  their  respective  rights  and  pay  for  the  lands  filed  upon 
within  one  year  from  the  time  prescribed  for  filing  their 
respective  claims ;  and  upon  failure  to  file  the  proper  notice, 
or  to  pay  for  the  land  within  the  required  period,  the  same 
shall  be  subject  to  entry  by  any  other  qualified  applicant 

Limitation  to  one  entry:  I  501. 
Purchase  price:  fi  507. 
Final  entry:  S  508. 

OoBiliotliic  clalauk 

§  2351.  In  case  of  conflicting  claims  upon  coal  lands  where 
the  improvements  shall  be  commenced,  after  the  third  of 
March,  eighteen  hundred  and  severity-three,  priority  of  pos- 
session and  improvement,  followed  by  proper  filing>and  con- 
tinued good  faith,  shall  determine  the  preference  right  to 
purchase.  And  also  where  improvements  have  already  been 
made  prior  to  the  third  day  of  March,  eighteen  hundred  and 
seventy-three,  division  of  the  land  claimed  may  be  made  by 
legal  subdivisions,  to  include,  as  near  as  may  be,  the  valuable 
improvements  of  the  respective  parties."  The  commissioner  of 
the  general  land  ofiSce  is  authorized  to  issue  all  needful  rules 
and  regulations  for  carrying  into  effect  the  provisions  of  this 
and  the  four  preceding  sections. 

Applicatioa  of  preoedisK  seetioas. 

§  2352.  Nothing  in  the  five  preceding  sections  shall  be  con- 
strued to  destroy  or  impair  any  rights  which  may  have 
attached  prior  to  the  third  day  of  March,  eighteen  hundred 
and  seventy-three,  or  to  authorize  the  sale  of  lands  valuable 
for  mines  of  gold,  silver,  or  copper. 

Coal  land  laws  extended  to  Alaska:  31  Stats,  at  Large,  658. 
See,  laws  applicable  to  Alaska,  post,  p.  1787. 

Lindley  on  H.—llO 
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Rules  aad  ves«l«tl«»s  of 

Under  the  authority  eonferred  by  said  Section  2351  the 
following  rules  and  regulations  are  issued  for  carrying  ia*o 
effect  the  provisions  of  said  law : — 


Classes  ef  entries. 

1.  Sale  of  coal  lands  is  provided  for — 

By  ordinary  private  entry  under  section  2347. 
By  granting  a  preference  right  of  purchase,  baaed  on  pri- 
ority of  possession  and  improvement,  under  section  2348. 

Classes  of  entries:   f  502. 

Private  entry:   S  503. 

Preferential  right  of  purchase:  |  504. 

Entry  by  legal  snbdirlsionsi   Iimnd  sn%|eet  te  entry* 

2.  The  land  entered  under  either  section  must  be  by  legal 
subdivisions,  as  made  by  the  regular  United  States  survey. 
Entry  is  confined  to  surveyed  lands;  to  such  as  are  vacant^ 
not  otherwise  appropriated,  reserved  by  competent  authority, 
or  containing  valuable  minerals  other  than  eoaL 


Wke  may  enter. 

3.  Individuals  and  associations  may  purdiase.  If 
vidual,  he  must  be  twenty-one  years  of  age  and  a  eitizen  of  the 
United  States,  or  have  declared  his  intention  to  become  anch 
citizen. 

4.  If  an  association  of  persons  each  person  moat  be  <i«aii- 
fied  as  above. 

Who  may  enter  eoal  lands:  §  501. 
Blsqnaliiloation,  what  is  not. 

5.  A'  person  is  not  disqualified  by  the  ownership  of  bxkj 
quantity  of  other  land,  nor  by  having  removed  from  his  own 
land  in  the  same  state  or  territory. 


Llnit  of  qnantity  of  entry. 

6.  Any  individual  may  enter  by  legal  subdivisions  as  afore* 
said  any  area  not  exceeding  one  hundred  and  sixty  acres. 


GOAL    LAND    LAW — ^DEPARTMENT    REGULATIONS.        1747 

7.  Any  association  may  enter  not  to  exceed  three  hundred 
and  twenty  acres. 

See  text,  |  608. 

8.  Any  association  of  not  less  than  four  persons,  duly  quali- 
fied, who  shall  have  expended  not  less  than  five  tlKmsand  dol- 
lars in  working  and  improving  any  coal  mine  or  mines,  may 
enter  under  section  2348  not  exceeding  six  hundred  and  forty 
acres,  including  such  mining  improvements. 

See  text,  |  504. 

Number  of  entries  permlttedL 

9.  One  person  can  have  the  benefit  of  one  entry  or  filing 
only.  He  is  disqualified  by  having  made  such  entry  or  filing 
alone  or  as  a  member  of  an  association.  No  entry  can  be 
allowed  an  association  which  has  in  it  a  single  person  thus 
disqualified,  as  the  law  prohibits  the  entry  or  holding  of  more 
than  one  claim  either  by  an  individual  or  an  association. 

See  text,  ^  501. 

Entry  of  lands  eontainin^  other  minerals  proltibited. 

10.  Lands  that  are  sufficiently  valuable  for  gold,  silver,  or 
copper  to  prevent  their  entry  as  agricultural  lands  can  not  be 
entered  as  coal  lands ;  and  you  will  not  allow  any  entry  to  be 
made  under  the  above  named  provisions  of  law  of  lands  valu- 
able for  their  deposits  of  said  minerals. 


to  estaliUsli  eharaoter  of  land. 

11.  The  present  rules  relative  to  '*  hearings  to  establish  the 
character  of  lands,"  contained  in  general  land  office  regula- 
tions of  October  31,  1881,  issued  under  the  mining  laws,  will, 
as  far  as  applicable,  govern  your  action  in  determining  the 
character  of  lands  sought  to  be  entered  as  coal  land. 

See  land  department  regulations  on  subject  of  mineral  lands  other 
than  coal :  par.  99  et  seq.,  ante,  p.  1722. 

Pnrehase  priee. 

12.  The  price  per  acre  is  ten  dollars  where  the  land  is  situ- 
ated more  than  fifteen  miles  from  any  completed  railroad,  and 
•twenty  dollars  per  acre  where  the  land  is  within  fifteen  miles 
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of  such  road.  The  price  of  the  land,  however,  must  be  deter- 
mined by  its  distance  from  a  completed  railroad  at  the  date  of 
payment  and  entry  irrespective  of  the  preference  right  of 
entry. 

See  text,  |  607. 

Same:   Proof  of  dlstaaee  f^m  railroad* 


13.  When  application  is  made  to  purchase  coal  land  at  the;, 
rate  of  ten  dollars  per  acre  you  will  in  all  cases  require  satis- 
factory proof  that  the  land  applied  for  is,  at  date  of  entry, 
situated  more  than  fifteen  miles  from  any  completed  railroad. 
This  proof  may  consist  of  the  afSdavit  of  the  applicant,  or  that 
of  his  duly  authorized  agent,  corroborated  by  the  affidavit  of 
some  disinterested  credible  party  showing  personal  knowledge 
of  the  facts. 

See  text,  |  607. 

Same;    When  only  partly  within  ilf teen-mile  limit. 

14.  Where  the  land  lies  partly  within  fifteen  miles  of  such 
road  and  in  part  outside  such  limit,  the  maximum  price  must 
be  paid  for  all  legal  subdivisions  the  greater  part  of  which  lie 
within  fifteen  miles  of  such  road« 

See  text,  §  507. 

Same;    ''Completed  railroad.** 

15.  The  term  ''completed  railroad"  is  held  to  mean  one 
which  is  actually  constructed  on  the  face  of  the  earth;  and 
lands  within  fifteen  miles  of  any  point  of  a  railroad  so  con- 
structed will  be  held  and  disposed  of  at  twenty  dollars  per 
acre. 

See  text,  fi  507. 

Preference  to  persons  in  possession. 

16.  Any  duly  qualified  person  or  association  must  be  pre- 
ferred as  purchasers  of  those  public  lands  on  which  they  have 
opened  and  improved,  or  shall  open  and  improve,  any  coal 
mine  or  mines,  and  which  they  shall  have  in  actual  possession. 
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Possession  by  asoat. 

17.  Possession  by  agent  is  recognized  as  the  possession  of 
the  principal.  The  clearest  proof  on  the  point  of  agency 
must,  however,  be  required  in  every  case,  and  a  clearly  defined 
possession  must  be  established. 

ImproTements  §^^ring  preferoaee  to  pvroliaso. 

18.  The  opening  and  improving  of  a  coal  mine,  in  order  to 
confer  a  preference  right  of  purchase,  must  not  be  considered 
as  a  mere  matter  of  form;  the  labor  expended  and  improve- 
ments made  must  be  such  as  to  clearly  indicate  the  good  faith 
of  the  claimant. 

See  text,  f  504. 

Pref erenee  of  adverso  elalmants  actlim;  in  good  faith. 

19.  These  lands  are  intended  to  be  sold,  where  there  are 
adverse  claimants  therefor,  to  the  party  who,  by  substantial 
improvements,  actual  possession,  and  a  reasonable  industry, 
shows  an  intention  to  continue  his  development  of  the  mines 
in  preference  to  those  who  would  purchase  for  speculative 
purposes  only.  '^ith«this  view,  you  will  require  such  proof 
of  compliance  with  the  law,  when  lands  are  applied  for  under 
section  2348  by  adverse  claimants,  as  the  circumstances  of  each 
case  may  justify. 

CoBiliots;    Priority;    Oompliaaee  with  the  laisr. 

20.  In  conflicts  where  improvements  have  been  or  shall  here« 
after  be  commenced,  priority  of  possession  and  improvement 
shall  govern  the  award  when  the  law  has  been  fully  complied 
with  by  each  party.  A  mere  possession,  however,  without 
satisfactory  improvements,  will  not  secure  the  tract  to  the 
first  occupant  when  a  subsequent  claimant  shows  his  full  com- 
pliance with  the  law. 

Adverse  elaim  after  entry  allowed. 

21.  After  an  entry  has  been  allowed  to  one  party,  you  will 
make  no  investigation  concerning  it  at  the  instance  of  any 
person  except  on  instructions  from  this  ofSce.     You  will, 
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however,  receive  all  aflSdavits  concerning  snch  case  and  for- 
ward the  same  to  this  office,  aecompanied  by  a  statement  of 
the  facts  as  shown  by  your  records. 

Adverse  elaim;    InvestisAtioB  befove  •mtqr. 

22.  Prior  to  entry  it  is  competent  for  you  to  order  an  inves- 
tigation, on  sufficient  grounds  set  forth  under  oath  of  a  party 
in  interest  and  substantiated  by  the  affidavits  of  disinterested 
and  credible  witnesses. 

IfiimiBT  of  obtainias  title;    Applioatio»  for  private  eatry; 

Form* 

23.  When  title  is  sought  by  private  entry  the  party  will 
himself  make  oath  to  the  following  application,  which  must 
be  presented  to  the  register: — 

I, ,  hereby  apply,  under  the  provisions  of  the 

Revised  Statutes  of  the  United  States  relating  to  the  sale  of 

coal  lands  of  the  United  States,  to  purchase  the quarter 

of  seetion ,  in  township  ,  of  range ^  in 

the  district  of  lands  subject  to  sale  at  the  land  office  at , 

and  containing acres;  and  I  solemnly  swear  that  no 

portion  of  said  tract  is  in  the  possession  oi  any  other  party ; 
that  I  am  twenty-one  years  of  age,  a  citizen  of  the  United 
States  (or  have  declared  my  intention  to  become  a  citizen  of 
the  United  States),  and  have  never  held  nor  purchased  lan'ds 
under  said  act,  either  as  an  individual  or  as  a  member  of  an 
association ;  and  I  do  further  swear  that  I  am  well  acquainted 
with  the  character  of  said  described  land,  and  with  each  and 
every  legal  subdivision  thereof,  having  frequently  passed  over 
the  same ;  that  my  knowledge  of  said  land  is  such  as  to  enable 
me  to  testify  understandingly  with  regard  thereto;  that  said 
land  contains  large  deposits  of  coal  and  is  chiefly  valuable 
therefor ;  that  there  is  not  to  my  knowledge  within  the  limits 
thereof  any  vein  or  lode  of  quartz  or  other  rock  in  place  bear- 
ing gold,  silver,  or  copper,  and  that  there  is  not  within  the 
limits  of  said  land,  to  my  knowledge,  any  valuable  deposit  of 
gold,  silver,  or  copper.    So  help  me  God. 

Bee  text,  i  503. 
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ReBicter's  eertlfleate;   Paj»ea*  of  purehw  atwney. 

24.  Thereupon  the  regiBter,  if  the  tract  is  vacant,  will  so  cer- 
tify to  the  receiver,  stating  the  price,  and  the  applicant  or  his 
duly  authorized  agent  must  then  pay  the  amount  of  purchase 
money. 


Reeeiver'a  reooiyt;    lM«aae«  of  patoat. 

25.  The  receiver  will  then  issue  to  the  purchaser  a  duplicate 
receipt,  and  at  the  close  of  the  month  the  register  and  receiver 
will  make  returns  of  the  sale  to  the  general  land  office,  from 
whence,  when  the  proceedings  are  found  regular,  a  patent  or 
complete  title  will  be  issued ;  and  on  surrender  of  the  duplicate 
receipt  such  patent  will  be  delivered,  at  the  option  of  the 
patentee,  either  by  the  commissioner  at  Washington  or  by 
the  register  at  the  district  land  office. 

VaUd  prior  adTorse  rifl^ts  protoetod. 

26.  This  disposition  at  private  entry  will  be  subject  to  any 
valid  prior  adverse  right  which  may  have  attached  to  the  same 
land  and  which  is  protected  by  section  2348. 

Application  to  puroliaae  under  preferential  right. 

27.  Second. — ^When  the  application  to  purchase  is  based  on 
a  priority  of  possession,  etc.,  as  provided  for  in  section  2348, 
the  claimant  must,  when  the  township  plat  is  on  file  in  your 
office,  file  his  declaratory  statement  for  the  tract  claimed 
sixty  days  from  and  after  the  first  day  of  hie  actual  possession 
and  improvement.  Sixty  days,  exclusive  of  the  first  day  of 
possession,  etc.,  must  be  allowed. 

See  text,  i  504. 

Declaratory  stateatent;    Form, 

28.  The  d^laratory  statement  must  be  substantially  as  fol- 
lows, to-wit: — 

I ,  do  solemnly  swear  that  I  am years 

of  age,  and  a  citizen  of  the  United  States  (or  have  declared  my 
intention  to  become  a  citizen  of  the  United  States),  that  I 
never  have,  either  as  an  individual  or  as  a  member  of  an 
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Preferential  risbts  of  purohaee. 

§  2348.  Any  person  or  association  of  persons  severally 
qualified,  as  above  provided,  who  have  opened  and  improved, 
or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines 
upon  the  public  lands,  and  shall  be  in  actual  possession  of  the 
same,  shall  be  entitled  to  a  preference-right  of  entry,  under 
the  preceding  section,  of  the  mines  so  opened  and  improved; 
provided,  that  when  any  association  of  not  less  than  four 
persons,  severally  qualified  as  above  provided,  shall  have 
expended  not  less  than  five  thousand  dollars  in  working  and 
improving  any  such  mine  or  mines,  such  association  may  enter 
not  exceeding  six  hundred  and  forty  acres,  including  such 
mining  improvements. 

Preferential  right  to  purchase  discuased  in  text:  |  504. 
Declaratory  statement,  when  filed. 

§  2349.  AH  claims  under  the  preceding  section  must  be 
presented  to  the  register  of  the  proper  land  district  within 
sixty  days  after  the  date  of  actual  possession  and  the  com- 
mencement of  improvements  on  the  land,  by  the  filing  of  a 
declaratory  statement  therefor;  but  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improvement,  filing  must  be 
made  within  sixty  days  from  the  receipt  of  such  plat  at  the 
district  office;  and  where  the  improvements  shall  have  been 
made  prior  to  the  expiration  of  three  months  from  the  third 
day  of  March,  eighteen  hundred  and  seventy-three,  sixty  days 
from  the  expiration  of  such  three  months  shall  be  allowed  for 
the  filing  of  a  declaratory  statement,  and  no  sale  under  the 
provisions  of  this  section  shall  be  allowed  until  the  expiration 
of  six  months  from  the  third  day  of  March,  eighteen  hundred 
and  seventy-three. 

Declaratory  statement:  |  505. 

One  person  shall  make  bnt  one  entry. 

§  2350.  The  three  preceding  sections  shall  be  held  to 
authorize  only  one  entry  by  the  same  person  or  association 
of  persons,  and  no  association  of  persons  any  member  of  which 
shall  have  taken  the  benefit  of  such  sections,  either  as  an 
individual  or  as  a  member  of  any  other  association,  shall  enter 
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or  hold  any  other  lands  under  the  provisions  thereof ;  and  no 
member  of  any'association  which  shall  have  taken  the  benefit 
of  such  sections  shall  enter  or  hold  any  other  lands  under 
their  provisions;  and  all  persons  claiming  under  section 
twenty-three  hundred  and  forty-eight  shall  be  required  to 
prove  their  respective  rights  and  pay  for  the  lands  filed  upon 
within  one  year  from  the  time  prescribed  for  filing  their 
respective  claims ;  and  upon  failure  to  file  the  proper  notice, 
or  to  pay  for  the  land  within  the  required  period,  the  same 
shall  be  subject  to  entry  by  any  other  qualified  applicant 

Limitatioii  to  one  entry:  S  501. 
Purehase  price:  f  507. 
Final  entry:  |  508. 

Confllotinc  elaiati* 

§  2351.  In  case  of  conflicting  claims  upon  coal  lands  where 
the  improvements  shall  be  commenced,  after  the  third  of 
March,  eighteen  hundred  and  severity-three,  priority  of  pos- 
session and  improvement,  followed  by  proper  filing  >  and  con- 
tinued good  faith,  shall  determine  the  preference  right  to 
purchase.  And  also  where  improvements  have  already  been 
made  prior  to  the  third  day  of  March,  eighteen  hundred  and 
seventy-three,  division  of  the  land  claimed  may  be  made  by 
legal  subdivisions,  to  include,  as  near  as  may  be,  the  valuable 
improvements  of  the  respective  parties.'  The  commissioner  of 
the  general  land  o£Sce  is  authorized  to  issue  all  needful  rules 
and  regulations  for  carrying  into  effect  the  provisions  of  this 
and  the  four  preceding  sections. 

Applioation  of  precedins  seetioiis. 

§  2352.  Nothing  in  the  five  preceding  sections  shall  be  con- 
strued to  destroy  or  impair  any  rights  which  may  have 
Attached  prior  to  the  third  day  of  March,  eighteen  hundred 
and  seventy-three,  or  to  authorize  the  sale  of  lands  valuable 
for  mines  of  gold,  silver,  or  copper. 

Coal  land  lawo  extended  to  Alaska:  31  Stats,  at  Large,  658. 
Bee,  laws  applicable  to  Alaska,  past,  p.  1787. 

Llndley  on  H.>-110 


1754  APPENDIX. 

Offieerfl  awth^rlaed  to  aiwlBlgtar  wtemwmmrj  oatha. 

33.  The  application,  declaratory  statement,  and  the  affidavit 
required  at  the  time  of  aetual  purchase,  the  forma  of  which 
are  given  above  under  paragraphs  23,  28,  and  32,  may  be 
sworn  to  before  any  officer  authorized  by  law  to  administer 
oaths,  but  the  authority  of  such  officer  must  be  properly 
shown. 

ApplloatloB  by  agent. 

34.  Any  party  duly  qualified  under  the  law,  after  swearing 
to  his  application  or  declaratory  statement,  may,  by  a  suffi- 
cient power  of  attorney  duly  executed  under  the  laws  of  the 
state  or  territory  in  which  such  party  may  then  be  residing, 
empower  an  agent  to  file  with  the  register  of  the  proper  land 
office  the  application,  declaratory  statement,  or  affidavit  re- 
quired at  the  time  of  actual  purchase,  and  also  authorize  him 
to  make  payment  for  and  entry  of  the  land  in  the  name  of 
such  qualified  party ;  and  when  such  power  of  attorney  shall 
have  been  filed  in  your  office  you  will  p^mit  such  agent  to 
act  thereunder  as  above  indicated. 

See  text:  i  505. 

AffldaTlts  liy  agent;   Corroboration. 

35.  Where  a  claimant  shows  by  affidavit  that  he  is  not  per- 
sonally acquainted  with  the  character  of  the  land,  his  duly 
authorized  agent  who  possesses  such  knowledge  may  make  the 
required  affidavit  as  to  its  character;  but  whether  this  affi- 
davit  is  made  by  principal  or  agent*  it  must  be  corroborated  by 
the  affidavits  of  two  disinterested  and  credible  witnesses  hav- 
ing knowledge  of  its  character. 

Ordinary  rules  of  oTldenee  to  goTorn  In  proof  of  fact. 

36.  Nothing  in  these  regulations  shall  be  so  conatraed  as  to 
prevent  a  party  from  proving  his  citizenship  or  age,  cr  estab- 
lishing the  status  of  the  lands  sought  to  be  entered,  in  accord- 
ance with  ordinary  rules  of  evidence ;  and  any  proof  regularly 
introduced  for  that  purpose  that  would  be  competent  in  a 
court  or  before  a  commissioner  charged  with  the  ascertain- 
ment of  facts  may  be  considered. 
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AmMitpKmmmtM  of  Hi^t  to  pwobase. 

37.  Assignments  of  the  right  to  purchase  will  be  recognized 
when  properly  executed.  Proof  and  payment  must  be  made, 
however,  within  the  prescribed  period,  which  dates  from  the 
first  day  of  the  possession  of  the  assignor  who  initiated  the 
claim. 

See  text,  i  506,  and  eases  cited. 

Bnlefl  of  p»«otloe. 

38.  The  **  Rules  of  practice  in  cases  before  the  United  States 
district  land  offices,  the  general  land  office,  and  the  depart- 
ment of  the  interior,"  approved  December  20,  1880,^  will,  as 
far  as  applicable,  govern  all  cases  and  proceedings  arising 
under  the  sections  of  the  Revised  Statutes  above  quoted  pro- 
viding for  the  sale  of  coal  lands  of  the  United  States. 

^  Reyision  approved  January  27, 1899. 
Monthly  report  of  sales  of  eoal  lands. 

39.  You  will  report  at  the  close  of  each  month  as  "sales  of 
coal  lands"  all  filings  and  entries  in  separate  abstracts,  com- 
mencing with  number  one  and  thereafter  proceeding  consecu- 
tively in  the  order  of  their  reception.  Where  a  series  of  num- 
bers has  already  been  commenced  by  sale  of  coal  lands  you 
will  continue  the  same  without  change. 

In  addition  to  the  foregoing  rules  and  regulations  a  circular  of 
instructions  was  issued  by  Commissioner  Lamoreuz  to  the  registers, 
receiTers,  and  surveyors-general  of  the  land  department,  under  date  of 
August  7,  1895,  relatiye  to  deposits  by  individuals  for  the  survey  of 
public  lands.  (21  L.  D.  77.)  So  much  of  said  eireular  as  relates  to 
coal  lands  is  given  below. 

For  land  department  regulations  concerning  the  acquisition  of  title  to 
eoal  lands  in  Alaska,  see  instructions  of  June  27,  1900,  30  L.  D.  368; 
post,  p.  1789. 

Coal  elalauuit*s  applioation* 

In  addition  to  the  rights  of  settlers,  referred  to  in  the 
foregoing  portions  of  this  circular,  sections  2401,  2402  and 
2403,  U.  S.  R.  S.,  as  amended  by  the  act  of  August  20,  1894, 
embrace  provisions  in  favor  of  ''persons  and  associations  law- 


1756  APPENDIX. 

fully  possessed  of  coal  lands  and  otherwise  qualified  to  make 
entry  thereof." 

The  coal  laws  contained  in  sections  2347  to  2352,  U.  S.  B. 
S.,  provide  methods  by  which  persons  properly  qualified  may 
become  lawfully  possessed  of  coal  lands  even  before  the  survey 
of  the  lands,  and  be  entitled  to  enter  the  same  after  survey. 
For  particular  information  in  regard  thereto,  reference  is 
made  to  departmental  circular  of  July  31, 1882,  entitled  "Coal 
Land  Laws  and  Regulations  Thereunder."  Such  parties,  in 
cases  where  the  tracts  of  which  they  are  lawfully  possessed  are 
still  unsurveyed,  may,  under  said  sections  2401,  2402,  and 
2403,  as  amended  by  act  of  August  20, 1894,  apply  to  the  sur- 
veyor-general for  the  surveying  district  in  which  the  lands 
are  included,  for  a  survey  of  the  township  or  townships  in- 
cluding the  land  according  to  the  provisions  of  said  sections. 
Such  an  application  must  be  accompanied  by  the  affidavit  of 
the  applicant  or  applicants  substantially  as  prescribed  for 
declaratory  statements  on  pdge  7  of  the  said  circular  of  July 
31,  1882,  corroborated  by  the  testimony  of  two  or  more  wit- 
nesses, in  which  the  qualifications  of  the  applicants,  the  char- 
acter and  location  of  the  land,  indicating  the  township  or 
townships  in  which  it  is  included  as  nearly  as  practicable,  and 
other  essential  facts  must  be  so  set  forth  as  to  satisfy  the  sur- 
veyor-general that  the  case  comes  properly  within  the  pro- 
visions of  the  law  as  above  given.  He  will  thereupon,  if  he 
approves  the  application,  transmit  the  same  to  this  office,  with 
the  required  proofs  and  his  report.  Subsequent  proceedings 
will  be  governed  by  the  regulations  as  hereinbefore  given 
under  the  head  of  *' Settlers'  Applications." 

VIII.    Instructions  Relating  to  Selection  of  LA2>n)6  by 

Railroads  and  States. 

A.  railroads. 
Secretary  Smith  to  the  commissioner  of  the  general  land 
office,  July  9, 1894. 

Rules  for  deteminins  oharaoter  of  la&d. 

In  the  matter  of  the  selection  by  railroad  companies,  of 
lands  in  satisfaction  of  their  grants,  the  following  rules  and 
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reflations  will  be  observed  in  determining  whether  the  lands 
selected  are  mineral  or  non-mineral  lands : 

Hearlns  to  determine  eharaeter  of  laacL 

1.  Where  the  lands  have  been  returned  by  the  surveyor- 
general  as  mineral,  a  hearing  may  be  had  to  determine  the 
character  of  the  land,  under  rules  110  and  111  of  rules  and 
regulations  issued  December  10,  1891,  controlling  the  disposal 
of  mining  claims. 

AAdATit  of  eompany**  land  agent  that  lands  are  non-min- 
eraL 

2.  Where  the  lands  selected  by  the  company  are  within  a 
mineral  belt,  or  proximate  to  any  mining  claim,  the  railroad 
company  will  be  required  to  file  with  the  local  land  ofiicers  an 
aflSdavit  by  the  land  agent  of  the  company,  which  affidavit 
shall  be  attached  to  said  list  when  returned,  setting  forth  in 
substance  that  he  has  caused  the  lands  mentioned  to  be  care- 
fully examined  by  the  agents  and  employees  of  the  company, 
as  to  their  mineral  or  agricultural  character,  and  that,  to  the 
best  of  his  knowledge  and  belief,  none  of  the  lands  returned 
in  said  list  are  mineral  lands. 

Pnblioatlon  of  etatement  of  application  for  patent  of  lands, 
"witkin  sin  miles  of  mining  claim. 

Upon  receipt  of  said  list  you  will  cause  it  to  be  examined, 
and  a  clear  list  to  be  prepared  of  all  lands  embraced  therein 
that  are  not  within  a  radius  of  six  miles  from  any  mineral  en- 
try, claim,  or  location,  which  list  shall  be  transmitted  to  the 
department  for  its  approval.  If  any  of  the  lands  embraced 
in  said  list  of  selections  are  found  upon  examination  to  be 
within  a  radius  of  six  miles  from  any  mineral  entry,  claim,  or 
location,  you  will  cause  a  supplemental  list  of  such  lands  to 
be  prepared,  and  return  the  same  to  the  register  and  receiver 
of  the  district  in  which  they  are  situated,  and  notify  the  rail- 
road company  that  they  have  been  so  returned.  The  register 
and  receiver  will  at  once  cause  notice  to  be  published  in  such 
newspapers  as  shall  be  designated  by  the  commissioner  of  the 
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general  land  office,  containing  a  statement  that  the  railroad 
company  has  applied  for  a  patent  for  the  lands,  designating 
the  same  by  townships,  and  has  filed  lists  of  the  same  in  the 
local  land  office;  that  said  lists  are  open  to  the  public  for 
inspection;  that  a  copy  of  the  same,  by  descriptive  subdivis- 
ions, has  been  conspicuously  posted  in  said  land  office  for 
inspection  by  persons  interested,  and  the  public  generally; 
and  that  the  local  land  officers  will  receive  protests,  or  con- 
tests, within  the  next  sixty  days,  for  any  of  said  tracts  or 
subdivisions  of  land  claimed  to  be  more  valuable  for  mineral 
than  for  agricultural  purposes. 

CertifieatioB  of  lands  urhose  oharaoter  not  oontestod. 

At  the  expiration  of  said  sixty  days,  the  register  and  re- 
ceiver will  return  to  the  commissioner  of  the  general  land 
office  said  supplemental  list,  noting  thereon  any  protests,  or 
contests,  or  suggestions,  as  to  the  mineral  character  of  any 
of  such  lands,  together  with  any  information  they  may  have 
received  as  to  the  mineral  character  of  any  of  the  lands  men- 
tioned in  said  list.  After  the  same  shall  have  been  returned 
by  the  register  and  receiver,  you  will  first  eliminate  from  said 
supplemental  list  all  the  lands  that  have  been  protested  or 
contested,  or  claimed  to  be  more  valuable  for  mineral  than  for 
agricultural  purposes,  or  concerning  which  any  suggestion 
has  been  made  as  to  their  mineral  character.  The  remaining 
lands  you  will  certify  to  this  department  for  approval  and 
patenting  as  agricultural. 

Hearlmc*  mt  land  wltoae  oharaoter  oontootod« 

In  regard  to  lands  protested  or  contested,  or  claimed  to  be 
mineral,  or  concerning  which  any  suggestion  has  been  made, 
or  report  by  the  register  and  receiver,  as  to  their  minera- 
character,  you  will  order  a  hearing  to  be  had  by  the  local  land 
officers  in  each  case,  after  giving  due  notice  to  the  persona 
furnishing  such  information,  and  to  the  railroad  coispanyy 
under  the  existing  rules  and  regulations  of  the  department 
concerning  hearings  in  cases  where  the  land  has  been  returnet) 
as  mineral  land. 
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The  railroad  company  shall  pay  to  the  register  and  receiver 
the  cost  of  advertisiiig  said  lands  in  the  munner  set  forth. 

Besvlatloaa  do  sot  mpyly  to  lands  alroadr  Ad|«di0ttd 


You  are  further  instructed  that  all  lists  which  have  been 
heretofore  prepared  in  accordance  with  any  rales,  regulations, 
or  instructions  of  the  secretary  of  the  integrior,  where  such 
rules  have  been  complied  with  (such  as  furnishing  affidavits 
showing  the  non-mineral  character  of  the  land  in  aocordanee 
with  the  instructions  of  the  interior  department),  and  such 
mineral  affidavits  furnished  for  each  and  every  legal  sub- 
division,^ shall  be  excepted  from  tiie  terms  of  the  foregoing 
regulations.  Also,  wh>ere  lists  of  selections  are  now  pending 
of  lands  returned  by  the  surveyor-general  as  mineral,  where 
hearings  have  been  had  ifi  accordance  with  rules  110  and  111 
of  rules  and  regulations  of  December  10,  1891,  above  referred 
to,  and  the  local  officers  have  determined  that  said  lands  are 
non-mineral  in  character,  and  such  determination  has  been 
approved  by  the  general  land  office,  such  lands  shall  be  sub- 
mitted to  the  department  for  approval,  without  further 
investigation,  although  they  may  be  within  6  miles  of  any 
mineral  claim  or  location,  unless  since  said  hearing  mineral 
claims  or  locations  have  been  made  of  any  tract  embraced  in 
said  lists,  in  which  event  you  will  eliminate  said  tract  from 
said  list,  and  hold  the  same  for  further  investigation. 

^  Amendment  of  April  9,  1897,  24  L.  D.  321. 

B.     CIRCULAB  INSTRUCTIONS  WITH  REFERENCE  TO  SELECTIONS  OF 

LANDS  BY  STATES. 

Department  of  the  Interior, 

GSNERA2L  lOLM  OFFIOK, 

Washington,  D.  C,  November  27,  1S96. 
Segisters  and  Receivers,  U.  S.  Land  OflBces. 

Non-mineral  nffldavlt;   Pnblieation  mi  wumtUe  of  s«*io  aypll- 
^Ation  f  OT  lands  in  nOaoral  bolt. 

Sirs:    Hereafter  where  the  lands  selected  by  the  staltes, 
under  their  grants,  are  within  a  mineral  belt  or  proximate  to 
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any  mining  claim,  the  state  will  be  required  to  file  with  the 
local  land  officers,  with  each  selection  list,  a  satisfactory  non- 
mineral  affidavit,  covering  each  legal  subdivision  of  land 
selected.  If  any  of  the  lands  selected  are  found,  upon  exam- 
ination, to  be  within  a  township  containing  any  mineral  entry^ 
claim  or  location,  you  will  at  once  notify  the  proper  state 
officer  as  to  the  specific  tracts,  and  require  him  to  at  once 
publish  notice  in  some  newspaper  of  general  circulation  (to 
be  designated  by  you)  within  the  vicinity  of  said  lands, 
setting  forth  that  the  state  has  applied  for  the  land  designated, 
and  has  filed  lists  for  the  same  in  your  office ;  that  said  lists 
are  open  to  the  public  for  inspection,  and  that  a  copy  of  the 
same  by  descriptive  subdivisions  has  been  conspicuously  posted 
in  your  office  for  inspection  by  persons  interested  and  the 
public  generally;  and  that  you  will  receive  protests  or  con- 
tests within  the  next  sixty  days  for  any  of  said  tracts  or 
subdivisions  of  land  claimed  to  be  more  valuable  for  mineral 
than  for  agricultural  purposes. 

Report  of  protosta  matd  oontosta. 

At  the  expiration  of  the  sixty  days  you  will  make  full 
report  to  this  office  as  to  any  protests  or  contests,  or  sug- 
gestions as  to  the  mineral  character  of  any  of  such  lands, 
together  with  any  information  you  may  have  received  in 
regard  thereto. 

Kotioo  of  effect  of  failure  to  publish* 

You  will  also  notify  the  proper  state  officer  that  a  failure  to 
make  the  required  publication  within  thirty  days  will  result 
in  the  cancellation  of  the  selections  referred  to,  upon  the  same 
being  reported  to  this  office. 

Time  of  pwbliemtion  of  notiee* 

The  notice  will  be  published  once  a  week  for  ten  consecu- 
tive weeks. 

ForwardiBS  ^  oricinal  liata. 

The  original  lists,  with  proper  notations  as  to  the  lands 
within  mineral  townships,  will  be  duly  forwarded  to  this 
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office,  without  awaiting  the  publication  of  notice,  that  proper 
action  may  be  taken  in  respect  to  the  remaining  lands. 

Circular  instructions  of  July  9,  1894  (19  L.  D.,  21),  so  far 
as  the  same  are  made  applicable  to  state  selections,  are  accord- 
ingly modified. 

Very  respectfully, 

S.  yf.  LAMOREUX, 

C(nnmissioner» 
Approved: 

David  B.  Francis, 

Secretary. 

ClBCULAB  PrESCBIBINO  BuLES  AND  REGULATIONS  FOB  MAKING 

Selections  of  Land  in  the  States  of  Montana,  North 
Dakota,  South  Dakota,  and  Washington,  Undeb  ths 
Obants  to  Said  States. 

[This  circular  was  issued  May  27,  1891,  and  modified  June  17,  1897, 
(24  L.  D.  548,  553).  The  instructions  therein  contained  are  made  to 
apply  to  aU  states  and  territories  except  Nevada  and  Alaska.  8o  much 
of  these  instructions  as  affect  mineral  lands  are  here  given.] 

lAeu  wmlmetiomm  eonflaed  to  noB-miaer al  laads. 

1.  Under  the  provisions  of  the  foregoing  acts  where  either 
of  the  sections  16  or  36,  or  any  parts  thereof,  have  been  sold 
or  otherwise  disposed  of  in  the  manner  indicated  above,  the 
state  will  be  entitled  to  select  an  equal  quantity  of  land  in  lieu 
thereof.  The  selections  must  be  made  of  surveyed  agricultural, 
non-mineral  lands,  in  legal  subdivisions,  according  to  the  ap- 
proved township  plats  on  file  at  the  time. 

Beleotioiia  to  be  made  hj  Koremor  or  his  acent* 

2.  The  selections  should  be  made  by  the  governor,  or  by  any 
agent  duly  appointed,  acting  under  the  authority  of  the  legis- 
lature of  the  state,  evidence  of  whose  right  so  to  act  must  be 
£led  in  the  local  offices  and  in  this  office. 

Gharaeter  of  lands  seleeted;  Non-mineral  allldaTits. 

3.  The  law  allows  selections  to  be  made  of  surveyed  lands, 
^vrhcther  offered  or  unoffered  -,  but  no  selection  is  admissible  of 

Lindley  on  M.— lU 
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lands  to  which  a  valid  pre-emption  or  other  claim  shall  be 
legally  established,  nor  of  any  land  which  is,  or  may  be,  re- 
served from  sale  by  any  law  of  congress,  or  proclamation  of 
the  president  of  the  United  States,  nor  of  land  ^diich  is  re- 
served or  withdrawn  from  market  for  any  purpose,  nor  of 
mineral  land.  The  character  of  the  selected  lands  will  be 
determined  under  the  rules  existing  as  to  agricultural  land 
entries.  In  all  cases  the  selected  tracts  must  be  covered  by 
non-mineral  affidavits  made  by  the  duly  appointed  selecting 
agent,  or  by  an  agent  appointed  by  the  selecting  agent  for  the 
purpose,  and  if  by  the  latter,  evidence  of  his  appointment 
should  accompany  the  affidavits. 

Quality  •<  lamds  ••leeted  la  Item  of  adnend  lamds. 

7.  The  language  of  the  law  is  plain  as  to  the  quantity  of 
indemnity  lands  that  may  be  selected  in  lieu  of  mineral  lands 
upon  a  determination  of  their  mineral  character,  and  respect- 
ing such  determination  the  following  is  prescribed : — 

Lien   ■election   for  whole   eeotion   if   snallest   enbdiTielon 


first. — A  determination  by  the  secretary  of  the  interior,  or 
a  decision  by  this  office,  or  by  the  local  officers,  which  has 
become  final  under  the  rules  of  practice,  that  a  portion  of 
the  smallest  legal  subdivision  in  a  section  numbered  sixteen  or 
thirty-six  is  mineral  land,  will  place  the  entire  subdivision  in 
the  class  of  bases  that  may  be  used  in  selections  of  land  as 
indemnity. 

Betnra  of  enrreyor-senerAl  mm  to  ehnraeter  of  land  ie 
preenmptiTe  only. 

Second. — All  the  lands  in  said  section  sixteen  or  thirty-six, 
returned  as  non-mineral,  must  be  presumed  to  be  school  lands, 
for  the  purposes  of  this  act,  until  the  presumption  is  over- 
come in  the  manner  hereinafter  indicated.  The  bare  return 
of  lands  as  mineral  by  the  surveyors-general  will  not  be  regard- 
ed as  conclusive  in  classifying  them  as  mineral,  the  returns 
of  the  deputy  surveyors  as  to  the  character  of  the  land  sur- 
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Tejed  IiaviDg  been  found  in  many  eases  to  be  indefinite  or 
erroneous. 

State  atay  afthar  praTa  naA-ailmeral  oharaotar,  ar  raly  aa 
BUaaral  retam  amd  auika  liam 


Third, — In  the  absence  of  a  decision  by  this  department 
that  land  in  a  school  section  is  either  mineral  or  non-mineral 
in  character,  the  state  may  proceed  as  follows: — 

(b)  By  proceeding  to  prove  land  which  has  been  returned 
as  mineral  to  be  in  fact  non-mineral,  in  the  maimer  prescribed 
in  circulars  **N"  of  September  23, 1880,  and  October  31, 1881. 

(c)  By  relying  upon  the  record  for  indemnity  where  land» 
have  been  entered  as  mineral.  Where  the  state  authorities 
have  information  that  the  mineral  character  of  tracts  in 
sections  sixteen  and  thirty-six  is  shown  by  evidence  in  this 
office,  a  list  thereof  may  be  sent  here  through  the  proper 
district  office,  to  determine  whether  they  may  be  used  as 
bases  for  selections.  If  the  decision  should  be  in  the  negative, 
the  character  of  such  tract  may  be  determined  under  the 
procedure  indicated  in  the  first  and  second  subdivisions  of 
this  paragraph. 

Appliaatlaa  af  iastractlamB. 

These  instructions  are  also  applicable  to  all  states  and  terri- 
tories, except  the  state  of  Nevada,  which  has  a  grant  in  quan- 
tity, and  Alaska,  for  which  no  reservation  of  public  lands  has 
been  made. 

BulSs  and  regulations  for  making  selections  in  the  territory 
of  New  Mexico,  under  the  act  of  June  21,  1898,  are  contained 
in  the  circular  of  July  20,  1898,  (27  L.  D.  281  et  seq.).  They 
are  quite  similar  to  those  contained  in  the  circular  for  Mon- 
tana, North  Dakota,  South  Dakota,  and  Washington. 
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IX.    Pbteolbum  Law  op  Feb.  11,  1897,  and  CmcuiiAB  In- 
structions Belatino  Thereto. 

Petrolevau 

DEPABTMBNT  of  THB  iNTKBIOBy 

Gknsral  Land  Offigb, 
Washington,  D.  C,  Febmaij  25, 1897. 

Registers  and  Receivers,  U.  S.  Land  OfiSces. 

Sirs :  Your  attention  is  directed  to  the  act  of  Congress,  ap- 
proved on  February  11,  1897,  as  follows : 

[Public  No.  57.] 

An  act  to  authorize  the  entry  and  patenting  of  lands  con- 
taining petroleum  and  other  mineral  oils  under  the  placer 
mining  laws  of  the  United  States. 

Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  America  in  congress  assembled,  that 
any  person  authorized  to  enter  lands  under  the  mining  laws 
of  the  United  States  may  enter  and  obtain  patent  to  lands 
containing  petroleum  or  other  mineral  oils,  and  chiefly  valu- 
able therefor  under  the  provisions  of  the  laws  relating  to 
placer  mineral  claims;  provided,  that  lands  containing  such 
petroleum  or  other  mineral  oils  which  have  heretofore  been 
filed  upon,  claimed,  or  improved  as  mineral,  but  not  yet 
patented,  may  be  held  and  patented  under  the  provisions  of 
this  act  the  same  as  if  such  filing,  claim,  or  improvement  were 
subsequent  to  the  date  of  the  passage  hereof. 

Aot  applies  omlj  to  lands  as  to  whloh  no  Talld  advorse  elalat 
existed  prior  to  February  11,  1897. 

It  is  to  be  observed  that  though  the  provisions  of  the  placer 
mineral  land  laws  are  by  said  act  extended  so  as  to  allow  the 
location  and  entry  thereunder  of  public  lands  chiefly  valuable 
for  petroleum  or  other  mineral  oils,  yet  the  substances  named 
are  not  expressly  stated  to  be  mineral,  in  view  of  which  it 
would  appear  that  the  prior  assertion  of  a  legal  adverse  claim 
to  land  valuable  for  petroleum  or  other  mineral  oils  would 
preclude  the  acquisition  of  any  rights  thereto  under  the  pro- 
visions of  the  mineral  land  laws. 
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Claims  to  lands  of  the  character  mentioned,  heretofore  initi- 
ated under  the  mineral  land  laws  are  by  said  act  expressly 
confirmed;  but  this  confirmation  must,  of  course,  be  con- 
strued as  applying  only  to  cases  where,  prior  to  February  11, 
1897,  no  valid  adverse  claim  to  lands  involved  had  been 
acquired  under  other  than  the  mineral  land  laws. 

In  proceeding  under  this  law,  you  will  act  in  accordance 
with  the  views  herein  set  forth. 

Very  respectfully, 

S.  W.  LAMOREUX, 

Commissioner. 

Approved : 

Davu)  B.  Francis, 

Secretary. 


X.    Alien  Act  of  March  2, 1897. 

An  act  to  better  define  and  regulate  the  right  of  aliens  to 
hold  and  own  real  estate  in  the  territories. 

As  to  the  effect  of  this  act,  see  opinion  of  Attomey-Qeneral,  28  L.  D. 
178. 


Alieiui  not  to  hold  lands  in  territories;  Ezoeptions. 

An  act  entitled  "An  act  to  restrict  the  ownership  of  real 
estate  in  the  territories  to  American  citizens,  and  so  forth," 
approved  March  3, 1887,  except  so  far  aa  it  affects  real  estate 
in  the  District  of  Columbia,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

"§  1.  That  no  alien  or  person  who  is  not  a  citizen  of  the 
United  States,  or  who  has  not  declared  his  intention  to  become 
a  citizen  of  the  United  States  in  the  manner  provided  by  law, 
fihall  acquire  title  to  or  own  any  land  in  any  of  the  territories 
of  the  United  States  except  as  hereinafter  provided;  provided, 
that  the  prohibition  of  this  section  shall  not  apply  to  cases 
in  which  the  right  to  hold  or  dispose  of  lands  in  the  United 
States  is  secured  by  existing  treaties  to  citizens  or  subjects  of 
foreign  countries,  which  rights,  so  far  as  they  may  exist  by 
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force  of  any  siioh  treaty^  shall  conftinue  to  exist  so  long  as  such 
treaties  are  in  force,  and  no  longer." 

Bights  of  aliens  in  territoriee  prior  to  this  act:  U  242 -244. 

Power  of  congress  over  territories:  §  242. 

General  scope  of  former  act:  S  244. 

For  discussion  of  this  act,  see  1 684,  and  note. 


B«aAdemt  aUeaa  asajr  hald  lands;  AUea*  mot  prokiMted  by 
this  aet  from  aoqnirias  <uid  holdiiis  mimoa. 

''§2.  That  this  act  shall  not  apply  to  land  now  owned  in 
any  of  the  territories  of  the  United  States  by  aliens,  which 
waa  acquired  on  or  before  March  3,  1887,  so  long  as  it  is  held 
by  the  then  owners,  their  heirs  or  legal  representatives,  nor  to 
any  alien  who  shall  become  a  bona  fide  resident  of  the  United 
States,  and  any  alien  who  shall  become  a  bona  fide  resident  of 
the  United  States,  or  shall  have  declared  his  intention  to  be- 
come a  citizen  of  the  United  States  in  the  manner  provided  by 
law,  shall  have  the  right  to  acquire  and  hold  lands  in  either  of 
the  territories  of  the  United  States  upon  the  same  terms  as 
citizens  of  the  United  States ;  provided,  that  if  any  such  resi- 
dent alien  shall  cease  to  be  a  bofia  fide  resident  of  the  United 
States  then  such  alien  shall  have  ten  years  from  the  time  he 
ceases  to  be  such  bona  fide  resident  in  which  to  alienate  such 
lands.  This  act  shall  not  be  construed  to  prevent  any  persons 
not  citizens  of  the  United  States  from  acquiring  or  holding  lots 
or  parcels  of  lands  in  any  incorporated  or  platted  city,  town,  or 
village,  or  in  any  mine  or  mining  claim,  in  any  of  the  territories 
of  the  United  States.'* 

This  clause  does  not  confer  upon  aliens  greater  rights  as  to  mines  or 
mining  claims  in  the  territories  than  they  are  given  under  the  general 
mining  laws.    Opinion  of  attorney-general,  28  L.  D.  178. 

Alleaa  may  acquire  lands  by  desoent  and  mortfl^aso*  hmt 
nj^nst  dispose  of  them. 

'' §  3.  That  this  act  shall  not  prevent  aliens  from  acquiring 
lands  or  any  interests  therein  by  inheritance  or  in  the  ordi- 
nary course  of  justice  in  the  collection  of  debts,  nor  from 
acquiring  liens  on  real  estate  or  any  interest  therein,  nor  from 
lending  money  and  securing  the  same  upon  real  estate  or  any 
interest  therein ;  nor  from  enforcing  any  such  lien,  nor  from 
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acquiring  and  holding  title  to  such,  real  estate,  or  any  interest 
tbereiny  upon  which  a  lien  may  have  heretofore  or  may  here- 
after be  fixed,  or  upon  which  a  loan  of  money  may  have  been 
heretofore  or  hereafter  may  be  made  and  secured ;  provided, 
however,  that  all  lan(k  so  acquired  shall  be  sold  within  ten 
years  after  the  title  shall  be  perfected  in  him  under  said  sale 
or  the  same  shall  escheat  to  the  United  States  and  be  forfeited 
as  hereinafter  provided." 


€7oaTe3r«aees  In  evmsioa  of  tbdm  mmt  a*«  ▼•id* 

''§4.  That  any  alien  who  shall  hereafter  hold  lands  in  any 
of  the  territories  of  the  United  States  in  contravention  of  the 
provisions  of  this  act  may  nevertheless  convey  his  title  thereto 
at  any  time  before  the  institution  of  escheat  proceedings  as 
hereinafter  provided;  provided,  however,  that  if  any  such 
conveyance  shall  be  made  by  such  alien,  either  to  an  alien  or 
to  a  citizen  of  the  Unitea  States,  in  trust  and  for  the  purpose 
and  with  the  intention  of  evading  the  provisions  of  this  act, 
such  conveyance  shall  be  null  and  void,  and  any  such  lands 
so  conveyed  shall  be  forfeited  and  escheat  to  the  United 
States." 

•*§  5.  That  it  shall  be  the  duty  of  the  attorney-general  of 
the  United  States,  when  he  shall  be  informed  or  have  reason 
to  believe  that  lands  in  any  of  the  territories  of  the  United 
States  are  being  held  contrary  to  the  provisions  of  this  act, 
to  institute  or  cause  to  be  instituted  suit  in  behalf  of  the 
United  States  in  the  district  court  of  the  territory  in  the  dis- 
trict where  such  land  or  a  part  thereof  may  be  situated,  pray- 
ing for  the  escheat  of  the  same  on  behalf  of  the  United  States 
to  the  United  States ;  provided,  that  before  any  such  suit  is 
instituted  the  attorney  general  shall  give  or  cause  to  be  given 
ninety  days'  notice  by  registered  letter  of  his  intention  to  sue, 
or  by  personal  notice  directed  to  or  delivered  to  the  owner 
of  said  land,  or  the  person  who  last  rendered  the  same  for 
taxation,  or  his  agent,  and  to  all  other  persons  having  an  inter- 
est in  such  lands  of  which  he  may  have  actual  or  constructive 
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notice.  In  the  event  personal  notice  can  not  be  obtained  in 
Bome  one  of  the  modes  above  provided,  then  said  notice  shall 
be  given  by  publication  in  some  newspaper  published  in  the 
county  where  the  land  is  situate,  and  if  no  newspaper  is  pub- 
lished in  said  county  then  the  said  notice  shall  be  published  in 
some  newspaper  nearest  said  county." 

Sale  of  land)  DisposAl  of  prooeedsi  Alien  booomins  qiuili« 
ilecL 

''§6.  That  if  it  shall  be  determined  upon  the  trial  of  any 
such  escheat  proceedings  that  the  lands  are  held  contrary  to 
the  provisions  of  this  act,  the  court  trying  said  case  shall 
render  judgment  condemning  such  lands  and  shall  order  the 
same  to  be  sold  as  under  execution ;  and  the  proceeds  of  such 
sale,  after  deducting  cost  of  such  suit,  shall  be  paid  to  the 
clerk  of  such  court  so  rendering  judgment,  and  said  fund 
shall  remain  in  the  hands  of  such  clerk  for  one  year  from  the 
date  of  such  payment,  subject  to  the  order  of  the  alien  owner 
of  such  lands,  or  his  heirs  or  legal  representatives ;  and  if  not 
claimed  within  the  period  of  one  year,  such  clerk  shall  pay 
the  same  into  the  treasury  of  the  territory  in  which  the  lands 
may  be  situated,  for  the  benefit  of  the  available  school  fund 
of  said  territory;  provided,  that  the  defendant  in  any  such 
escheat  proceedings  may,  at  any  time  before  final  judgment, 
suggest  and  show  to  the  court  that  he  has  conformed  with  the 
law,  either  becoming  a  bona  fide  resident  of  the  United  States, 
or  by  declaring  his  intention  of  becoming  a  citizen  of  the 
United  States,  or  by  the  doing  or  happening  of  any  other  act 
which,  under  the  provisions  of  this  act,  would  entitle  him  to 
hold  or  own  real  estate,  which  being  admitted  or  proved,  such 
suit  shall  be  dismissed  on  payment  of  costs  and  a  reasonable 
attorney  fee  to  be  fixed  by  the  court." 

General  applieation  of  the  net* 

* '  §  7.  That  this  act  shall  not  in  any  manner  be  construed 
to  refer  to  the  District  of  Columbia,  nor  to  authorize  aliens 
to  acquire  title  from  the  United  States  to  any  public  lands  in 
the  United  States  or  to  in  any  manner  affect  or  change  the 
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laws  regulating  the  disposal  of  the  public  lands  of  the  United 
States.  And  the  act  of  which  this  act  is  an  amendment  shall 
remain  in  force  and  unchanged  by  this  act  so  far  as  it  refers 
to  or  affects  real  estate  in  the  District  of  Columbia. 

''§8.    That  all  laws  and  parts  of  laws  so  far  as  they  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed." 


XI.    Legislation  and  Regulations  on  Subject  of  Mining 
Claims  within  Forest  Reservations. 

Congress  on  June  4, 1897,^  passed  an  act  making  appropria- 
tions for  sundry  civil  expenses  of  the  government,  and  emr 
bodied  therein  certain  regulations  relating  to  forest  reserva- 
tions  among  which  were  the  following : — 
^  30  Stats,  at  Large,  11,  35-36. 

Mineral  lands  not  Intended  to  lie  Inelnded. 

"It  is  not  the  purpose  or  intent  of  these  provisions,  or  of 
the  act  providing  for  such  reservations,  to  authorize  the 
inclusion  therein  of  lands  more  valuable  for  the  mineral 
therein,  or  for  agricultural  purposes,  than  for  forest  pur- 
poses." ... 

Vme  of  timber  and  atone  hj  aettlera,  minera,  eto. 

**The  secretary  of  the  interior  may  permit,  under  regula- 
tions to  be  prescribed  by  him,  the  use  of  timber  and  stone 
found  upon  such  reservations,  free  of  charge,  by  bona  fide 
settlers,  miners,  residents,  and  prospectors  for  minerals,  for 
firewood,  fencing  buildings,  mining,  prospecting  and  other 
domestic  purposes,  as  may  be  needed  by  such  persons  for  such 
purposes."  •  •  « 


Entrj  for  pvrpoae  of  proapeetinc,  loeatins»  And  developins 
sninea  not  prohibited. 

*'Nor  shall  anything  herein  prohibit  any  person  from  enter- 
ing upon  such  forest  reservations  for  all  proper  and  lawful 
purposes,  including  that  of  prospecting,  locating,  and  develop- 
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ing  th€  mineral  resourees  thereof;  provided,  that  such  per- 
sons e<Hnply  with  the  rules  and  regulationa  covering  such 
forest  reservations."  .  .  . 

Vme  of  watem  on  much  rosorratioiuk 

''All  waters  on  such  reservations  may  be  used  for  domestic, 
mining,  milling,  or  irrigation  purposes,  under  the  laws  of  the 
state  wherein  such  forest  reservations  are  situated,  or  under 
the  laws  of  the  United  States  and  the  rules  and  regulations 
established  thereunder." 

Beotoimtioift  of  mlBerml  and  agricultural  lands  to  pnblle 
domain. 

**Upon  the  recommendation  of  the  secretary  of  the  interior 
with  the  approval  of  the  president,  after  sixty  days*  notice 
thereof  published  in  two  papers  of  general  circulation  in  the 
state  or  territory  wherein  any  forest  reservation  is  situated, 
and  near  the  said  reservation,  any  public  lands  embraced 
within  the  limits  of  any  forest  reservation,  which  after  due 
examination  by  personal  inspection  of  a  competent  person 
appointed  for  that  purpose  by  the  secretary  of  the  interior, 
shall  be  found  better  adapted  for  mining  or  for  agricultural 
purposes  than  for  forest  usage,  may  be  restored  to  the  public 
domain.  And  any  mineral  lands  in  any  forest  reservation 
which  have  been  or  which  may  be  shown  to  be  such  and  sub- 
ject to  entry  under  the  existing  mining  laws  of  the  United 
States  and  the  rules  and  regulations  applying  thereto,  shall 
continue  to  be  subject  to  such  location  and  entry,  notwith* 
standing  any  provisions  herein  contained." 

Under  the  authority  vested  in  the  secretary  of  the  interior 
by  the  act  to  insure  the  objects  for  which  forest  reservations 
are  created,  rules  and  regulations  were  prescribed  June  30, 
1897,  by  the  commissioner  (24  L.  D.  589),  among  which  the 
following  are  important : — 

Restoration  of  mineral  and  agrienltnval  lands  to  pnMio 
dosiain. 

''3.  It  is  the  intention  to  exclude  from  these  reservations, 
as  far  as  possible,  lands  that  are  more  valuable  for  the  min- 
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era]  therein,  or  for  agriculture,  than  for  forest  purposes; 
and  where  such  lands  are  embraced  with  the  boundaries  of 
a  reservation,  they  may  be  restored  to  settlement,  location 
and  entry." 

KIbsmI  lands  0«bieot  tm  Ipoatlom  and  eattrj* 

**  19.  The  law  provides  that  *any  mineral  lands  in  any 
forest  reservation  which  have  been  or  which  may  be  shown 
to  be  such,  and  subject  to  entry  under  the  existing  mining 
laws  of  the  United  States  and  the  rules  and  regulations  apply- 
ing thereto,  shall  continue  to  be  subject  to  8U«h  location  and 
entry,  notwithstanding  the  reservation.  This  makes  mineral 
lands  in  the  forest  reserves  subject  to  location  and  entry 
under  the  general  mining  laws  in  the  usual  manner. 


tf 


Timber  n&aj  be  need  bj  mtntng-eiaim  owners  for  wining 
purposes. 

**  20.  Owners  of  valid  mining  locations  made  and  held  in 
good  faith  under  the  mining  laws  of  the  United  States  and 
the  regulations  thereunder,  are  authorized  and  permitted  to 
fell  and  remove  from  such  mining  claims  any  timber  groTying 
thereon,  for  actual  mining  purposes  in  connection  with  the 
particular  claim  from  which  the  timber  is  felled  or  removed.'' 

A  circular  of  instructions  was  issued  by  Commissioner  Her- 
mann to  local  land  officers  on  July  7,  1902,  (31  L.  D.  372,) 
relative  to  forest  reserve  lieu  lands  selections  under  the  acts 
of  June  4,  1897,  (30  Stats,  at  L.,  36,)  and  June  6,  1900,  (31 
Stats,  at  L.,  612,)  which  acts  provide  that  the  owners  of  claims 
or  patents  to  lands  within  the  limits  of  forest  reservations 
xnay,  if  they  so  desire,  select  in  lieu  thereof  vacant,  surveyed, 
^nd  non-mineral  public  lands  which  are  subject  to  homestead 
^ntry,  not  exceeding  in  area  the  tract  <!laimed  by  such  entry 
c>r  patent.    So  much  of  these  instructions  as  relate  to  mineral 
lAndjs  are  here  given: — 

Mineral  Innds  ennnot  be  relinqnished  for  lien  selections. 

*  *  2.  Mineral  lands,  whether  covered  by  patent  or  not,  can- 
[3ot  be  relinquished  as  bases  for  lieu  selections  under  said 
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Lien  selectioiui  coflned  to  non-mineral  land. 

**  4.  Selections  after  October  1,  1900,  are  authorized  to  be 
made  only  of  vacant  unsurveyed  non-mineral  lands  which  are 
subject  to  homestead  entry." 


AiBdaTite  that  land  aeleeted  ia  non-n&ineral  and  oontalna 
no  salt. 

**  21.  The  a£Sdayit  to  support  a  selection  based  upon  the 
relinquishment  of  land  covered  by  a  patent  or  by  a  patent 
certificate  must  be  made  by  the  selector,  or  by  some  credible 
person  possessed  of  the  requisite  personal  knowledge  in  the 
premises,  and  must  be  filed  with  and  as  a  part  of  the  selec- 
tion. This  affidavit  must  show  that  the  selected  land  is  non- 
mineral  in  character;  that  it  contains  no  salt  springs  or 
deposits  of  salt  in  any  form,  sufficient  to  render  it  chiefly 
valuable  therefor ;  and  that  it  is  not  in  any  manner  occupied 
adversely  to  the  selector.    (Form  4r-061  a)." 

Proof  ehowins  whether  aeleoted  land  within  sin  miles  ef 
mining  elainu 

''  22.  In  making  selections  in  lieu  of  relinquished  lands 
covered  by  patent  or  patent  certificate,  form  4-643,  or  its 
equivalent,  should  be  used;  and  in  every  such  selection  the 
selector  must  show,  to  the  satisfaction  of  the  local  officers,  by 
affidavit  or  otherwise,  in  addition  to  the  other  proofs  required, 
that  the  relinquished  land  does  not  constitute  the  basis  for 
any  other  selection  made  by  him,  and  also  whether  or  not  the 
selected  land  is  situated  within  six  miles  of  a  mining  claiuL" 


Publication  and  posting  of  notiee  of  seleetion  of  land 
within  sin  miles  of  mining  olaim* 

*'  23.  Where  the  selection  is  within  six  miles  of  a  mining 
claim  or  within  a  mineral  township  you  will  require  the 
selector,  within  twenty  days  from  the  filing  of  his  selection, 
to  begin  publication  of  notice  thereof  at  his  own  expense  in  a 
newspaper  to  be  designated  by  the  register  as  of  general  circu- 
lation in  the  vicinity  of  the  land  and  published  nearest 
thereto.     Such  publication  must  cover  a  period  of  thirty 
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da3rs,  during  which  time  a  similar  notice  of  the  selection  must 
be  posted  in  the  local  land  office  and  upon  each  and  every  non- 
contiguous tract  included  in  the  selection." 


Contents  of  notloe  for  pnblioation  and  postins* 

"  24.  The  notice  should  describe  the  land  selected  and  give 
the  date  of  selection,  and  state  that  the  purpose  thereof  is  to 
allow  all  persons  claiming  the  selected  land  under  the  mining 
laws,  or  desiring  to  show  it  to  be  mineral  in  character,  an 
opportunity  to  file  objection  to  such  selection  with  the  local 
officers  for  the  land  district  in  which  the  land  is  situate  and  to 
establish  their  interest  therein  or  the  mineral  character 
thereof." 


Proof  of  pnblieatlon  nnd  posting* 

''  25.  Proof  of  publication  shall  consist  of  an  affidavit  of  the 
publisher,  or  of  the  foreman  or  other  proper  employee,  of  the 
newspaper  in  which  the  notice  was  published,  with  a  copy  of 
the  published  notice  attached.  Proof  of  posting  upon  the 
land,  and  that  such  notice  remained  posted  during  the  entire 
period  required,  shall  be  made  by  the  selector  or  some  credible 
person  having  personal  knowledge  of  the  fact.  The  register 
shall  certify  to  posting  in  his  office.  The  first  and  last  dates 
of  such  publication  and  posting  shall,  in  all  cases,  be  given." 


XII.    Legislation  Concerning  the  Cutting  of  Timber  on 

PuBuc  Mineral  Lands. 

As  to  the  privilege  of  cutting  timber  on  the  public  lands 
for  mining  purposes,  we  note  the  following  provisions : — 

On  June  3,  1878,  a  law  was  passed  by  congress  wherein  it 
^WBS  provided — 

''That  aU  citizens  of  the  United  States  and  other  persons 
*'  bona  fide  residents  of  the  state  of  Colorado  or  Nevada  or 
* '  either  of  the  territories  of  New  Mexico,  Arizona,  Utah,  Wyo- 

*  *  ming,  Dakota,  or  Montana,  and  all  other  mineral  districts  of 
**  the  United  States,  shall  be,  and  are  hereby  authorized  and 

*  *  permitted  to  fell  and  remove  for  building,  agricultural,  min- 
**  ing,  or  other  domestic  purposes  any  timber  or  other  trees 
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growing  or  being  on  the  public  lands,  said  lands  being  min- 
eral and  not  subject  to  entry  under  existing  laws  of  the 
United  States,  except  for  mineral  entry  in  either  of  said 
states,  territories,  or  districts  of  which  such  citizens  or  per- 
sons may  be  at  the  time  bona  fide  residents,  subject  to  such 
rules  and  regulations  as  the  secretary  of  the  interior  may 
prescribe  for  the  protection  of  the  timber  and  of  the  under- 
growth growing  upon  such  lands,  and  for  other  purposes; 
provided,  the  provisions  of  this  act  shall  not  extend  to  rail- 
road corporations."  * 

This  act  is  cited  and  referred  to  as  act  of  June  3,  1878, 
(No.  1).« 

Circular  instructions  have  been  issued  from  time  to  time 
by  the  secretary  of  the  interior  referring  to  this  act.* 

On  the  same  day  on  which  the  act  referred  to  above  was 
passed  congress  enacted  what  was  known  as  the  ''Timber  and 
stone  act."  This  act,  among  other  things,  inhibited  the 
cutting  and  wanton  destruction  of  timber  growing  on  any 
lands  of  the  United  States  in  California,  Oregon,  Nevada, 
and  Washington  territory,  and  the  removal  with  intent  to 
export  or  dispose  of  the  same;  provided,  that  nothing  in  the 
act  contained  should  be  construed  to  prevent  any  miner  or 
agriculturist  from  clearing  his  land  in  the  ordinary  working 
of  his  mining  claim  or  preparing  his  farm  for  tillage.^ 

This  act  is  referred  to  as  the  act  of  June  3,  1878,  (No.  2,) 
or  as  the  ''Timber  and  stone  act."* 

The  first  act  was  held  to  be  confined  in  its  operation  to 
the  states  and  territories  named,  and  that  the  phrase,  "aU 
other  mineral  districts,"  was  too  indefinite  to  warrant  the 
extension  of  the  provisions  of  the  act  to  other  states  and 
territories.* 

On  August  4,  1892,  the  first  act  was  amended  by  striking 
out  the  names  of  the  states  and  territories  therein  appearing 
and  inserting  in  lieu  thereof  the  words  "public  land  states/' 
the  avowed  purpose  of  the  amendatory  act  being  to  make  the 
provisions  of  the  first  act  applicable  to  all  public  land  states.' 

There  is  still  another  act  which  may  be  referred  to  as  the 
third  act,  which  was  passed  March  3,  1891,*  and  amended 
July  1,  1898.*  It  was  originally  limited  in  its  operation  tc 
the  states  of  Colorado,  Montana,  Idaho,  North  Dakota  and 
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South  Dakota,  Wyoming,  and  the  district  of  Alaska,^^^  and  the 
gold  and  silver  regions  of  Nevada  and  Utah,  and  fiubse- 
quently  extended  so  as  to  embrace  California,  Oregon,  and 
Washington.** 

The  object  of  this  act  was  to  enable  the  secretary  of  th« 
interior  to  permit  the  cutting  of  timber  for  agricultural, 
mining,  manufacturing,  or  domestic  purposes  from  the  unre- 
served non-mineral  public  lands  of  the  United  States,  under 
such  rules  and  regulations  as  he  might  prescribe,  in  order 
that  settlers  upon  the  public  lands  and  other  residents  within 
the  states  and  territories  named  in  the  act  might  procure  tim- 
ber from  the  public  lands,  under  authority  of  law,  to  supply 
their  immediate  wants  for  the  purposes  above  stated.** 

With  the  exception  of  the  states  of  Idaho,  Wyoming,  and 
Montana,  timber  so  cut  must  be  used  in  the  state  or  territory 
where  it  is  felled.  These  states  enjoy  certain  reciprocal  priv- 
ileges, under  the  supervision  of  the  secretary  of  the  interior, 
authorizing  the  removal  into  one  state  of  timber  cut  in  the 
other.*' 

There  is  a  fourth  act,  passed  June  4,  1897,  which  provides 
that^ 

**The  secretary  of  the  interior  may  permit,  under  regula- 
tions to  be  prescribed  by  him,  the  use  of  timber  and  stone 
found  upon  forest  reservations  free  of  charge  by  bona  fide 
settlers,  miners,  residents,  and  prospectors  for  minerals,  for 
firewood,  fencing,  buildings,  mining,  prospecting,  and  other 
domestic  purposes,  as  may  be  needed  by  such  persons  for  sucb 
purposes;  such  timber  to  be  used  in  the  state  or  territory, 
respectively,  where  such  reservation  may  be  located."  ** 

The  manner  in  which  the  privileges  conferred  by  these  vari- 
ous acts  may  be  exercised,  and  the  restrictions  imposed  by  the 
regulations  of  the  land  department,  may  be  ascertained  by 
consulting  the  various  rulings  and  circulars  referred  to  in  the 
xiotes.  The  subject  does  not  deserve  further  prominence  in 
this  treatise. 

^  20  Stats,  at  Large,  88. 

•TJnsurveyed  land  within  the  limits  <jf  a  railroad  grant,  which,  when 
purveyed,  would  be  within  an  odd-numbered  section,  are  not  public  lands 
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within  the  meaxiing  of  thia  act.    United  States  v.  MuUan  Fuel  Co.,  118 
Fed.  663,  664. 

The  federal  courts  and  the  land  department  have  held  that  in  order  to 
classify  lands  as  mineral  within  the  meaning  of  this  act,  it  is  not  neces- 
sary that  mineral  in  paying  quantities  should  be  discovered  thereon,  bat 
that  it  is  sufficient  if  the  land  is  adjacent  to  other  lands  in  which  mineral 
has  been  discovered  in  paying  quantities,  and  is  of  such  a  character  as 
not  to  be  subject  to  entry  under  any  of  the  laws  of  the  United  States  ex- 
cept as  mineral  lands.  United  States  v.  Edwards,  38  Fed.  812;  United 
States  V.  Bichmond  M.  Co.,  40  Fed.  415;  United  States  v.  The  Basic 
Company,  (not  yet  reported,  decided  by  circuit  court  of  appeals,  ninth 
circuit,  February  2,  1903).  See,  also,  Frank  P.  Hardin  et  aL,  1  L.  D. 
697. 

The  supreme  court  of  Arizona  seems  to  take  a  different  view. 
United  States  v.  Copper  Queen  C.  M.  Co.  (Ariz.),  60  Pac.  885,  886. 

On  an  issue  as  to  whether  lands  on  which  timber  is  cut  is  actually  min- 
eral land  within  the  meaning  of  the  act,  it  is  not  error  to  admit  in  evi- 
dence either  a  geological  map  issued  by  the  department  of  the  interior 
covering  the  land  in  question,  or  a  certified  copy  of  the  "General  de- 
scription of  the  survey"  of  the  land  in  question  made  by  the  surveyor- 
general  of  the  state  in  which  the  land  is  situated.  United  States  v. 
Van  Winkle,  113  Fed.  903. 

•1  L.  D.  597,  602,  614,  618,  697;  2  L.  D.  823;  6  L.  D.  129;  24  L.  D. 
349,  571. 

A  person  defending  the  cutting  of  timber  on  public  land  by  virtue 
of  the  act  of  June  3,  1878,  should  plead  facts  showing  a  compliance  with 
such  rules  and  regulations  prescribed  on  the  subject  by  the  secretary  of 
the  interior  as  the  secretary  has  power  to  adopt.  What  authority  the 
secretary  possesses  in  this  connection  is  uncertain;  but  the  act  should 
be  liberally  construed,  and  the  secretary  has  no  power  to  make  rules  and 
regulations  which  annul  or  limit  its  effect.  United  States  v.  Mullan 
Fuel  Co.,  118  Fed.  663,  665-66. 

As  to  the  interpretation  to  be  given  to  the  rules  prescribed  by  the 
secretary  of  the  interior  concerning  the  keeping  of  records  of  timber 
cut  on  mineral  land,  see  United  States  i;.  Price  Trading  Co.,  109  Fed.  239. 

Where  punitive  damages  are  sought  for  cutting  timber  on  public 
mineral  land  in  violation  of  the  rules  and  regulations  of  the  secretary 
of  the  interior,  it  is  proper  to  show  the  good  faith  of  the  defendant  by 
evidence  that  he  acted  on  advice  of  counsel  as  to  what  was  a  compliance 
with  such  rules  and  regulations.  United  States  v,  Mullan  Fuel  Co., 
118  Fed.  663,  667.  See,  also.  United  States  v.  Van  Winkle,  113  Fed.  903. 
«  20  Stats,  at  Large,  89. 

*This  act  does  not  authorize  the  cutting  of  timber  on  an  unpatented 
mining  claim  for  the  purpose  of  sale  or  removal.  Such  privilege  is  lim- 
ited to  the  necessary  use  of  the  timber  on  the  claim  (Teller  v.  United 
States,  113  Fed.  273),  nor  for  use  at  a  quartz  mill  (United  States  «. 
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EngliBh,  107  Fed.  867;  Id.,  on  appeal,  116  Fed.  625;  Circular  Inatme- 
tions,  24  L.  D.  167.) 

*  United  States  v.  Smith,  11  Fed.  487;  United  States  v.  Benjamin,  21 
Fed.  285;  United  States  v.  English,  107  Fed.  867;  S.  C.  on  appeal,  116 
Fed.  625. 

'27  Stats,  at  Large,  348;  Gire.  Inst,  24  L.  D.  167. 
•26  Stats,  at  Large,  1093,  1095. 

•  30  Stats,  at  Large,  597,  618. 

'*  The  right  to  ent  and  use  timber  on  the  public  lands  in  Alaska  under 
the  supervision  of  the  secretary  of  the  interior  is  now  governed  bj  the 
act  of  May  14, 1898,  (30  Stats,  at  Large,  409.) 

"Act  of  March  8, 1901;  30  L.  D.  542. 

1*  Circular  Instructions,  31  L.  D.  412. 

For  circular  instructions  as  to  this  part  of  the  act,  see,  12  L.  D.  456; 
13  L.  D.  149;  14  L.  D.  96;  26  L.  D.  399;  L.  D.  404  (Alaska) ;  29  Id.  572; 
30  Id.  542. 

''27  L.  D.  276;  30  L.  D.  540;  31  L.  D.  412.  On  the  subject  of  removal 
and  exportation  generally,  see  Circ  Inst.  24  L.  D.  587. 

1^  30  Stats,  at  Large,  11,  85. 
Circular  Instructions,  24  L.  D.  589,  593;  opinion,  29  L.  D.  383. 

Llndley  on  M.— 112 
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DXSTBZCT    OF    AIJL8XA. 

L    Fkdbbal  Laws  and  Bmqvlatiovh  Gomokbnino  Kinm  or  AIiAbta. 

A.  Statutes. 

B.  Land  Dipartmxnt  Bboulations. 

I.    Federal  Laws  and  Regulations  Congebnino  Mines  in 

Alaska. 

Alaska  is  a  civil  and  judicial  district.  It  has  an  executive 
and  an  organized  judicial  system,  but  no  legislative  branch 
such  as  exists  in  the  territories.  Congress  legislates  directly 
upon  all  matters  connected  with  the  district  Consequently 
we  are  to  look  alone  to  congressional  statutes  to  ascertain 
the  extent  to  which  the  public  land  laws  have  by  special 
enactment  been  extended  over  the  area  of  the  public  domain. 
We  are  not  particularly  concerned  with  the  various  laws  pro- 
viding a  civil  government  for  Alaska,  except  as  such  laws 
may  directly  or  indirectly  affect  the  mining  industry  of  the 
district. 

The  general  land  laws  have  not  been  made  applicable  to 
Alaska.^  The  following  is  a  schedule  of  such  congressional 
acts  affecting  the  public  lands  as  are  now  in  force  in  the  dis- 
trict : — 

(1)  The  general  mining  laws;* 

(2)  The  coal  land  laws;* 

^Act  of  June  6,  1900,  |  27,  31  Stati.  at  Large,  p.  330.  Ophdon  of 
attorney-general,  30  L.  D.,  417,  419. 

*  Act  of  Ma  J  17,  1884,  i  8,  23  Stats,  at  Large,  p.  24;  Carter's  Annot. 
Alaska  Code,  442;  Act  of  June  6,  1900,  I  26,  31  Stats,  at  Large,  p.  321, 
329;  Carter's  Annot.  Alaska  Code,  139. 

*  Act  of  June  6, 1900,  31  Stats,  at  Large,  p.  658;  Carter's  Annot  Alaska 
Code,  464. 
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(3)  The  townsite  laws,  and  the  law  providing  for  the  sale 
of  lands  for  trade  or  manufacture ;  ^ 

(4)  The  homestead  laws,  and  provision  for  right  of  way  for 
railroads.' 

The  first  act  extending  the  general  mining  laws  to  Alaska 
(May  17,  1884,)  contained  also  the  following  provisions:— 

''  §  7.  That  the  general  laws  of  the  state  of  Oregon  now  in 
force  [».  e.  May  17,  1884,]  are  hereby  declared  to  be  the 
law  in  said  district  [Alaska]  so  far  as  the  same  may  be  appli- 
cable and  not  in  conflict  with  the  provisions  of  this  act  or  the 
laws  of  the  United  States."  * 

Were  this  provision  still  in  force,  it  might  be  expedient  to  in- 
qoire  as  to  what  valid  supplemental  state  legislation  on  the 
subject  of  location  of  and  maintenance  of  possessory  rights  in 
mining  claims  was  in  force  in  Oregon  at  the  time  of  the 
passage  of  the  act  of  May  17,  1884,  and  to  discuss  the  possible 
operative  force  of  such  laws  within  the  district  But  the 
provision  was  undoubtedly  repealed  by  implication  by  the 
act  of  June  6,  1900,  entitled  ''An  act  making  further  pro- 
vision for  a  civil  government  for  Alaska  and  for  other  pur- 
poses." ^  This  act,  generally  speaking,  embodied  the  existing 
laws  of  Oregon  upon  the  subjects  covered  by  it.' 

As  to  matters  of  general  law  not  embraced  in  this  act,  the 
common  law  is  made  the  rule  of  decision.* 

In  view  of  this,  it  would  serve  no  useful  purpose  to  inquire 
into  the  state  of  law  in  Oregon  in  March,  1884,  upon  the  sub- 
ject of  mining  claims  on  the  public  domain. 

Such  provisions  of  the  acts  of  congress  as  are  germane  to 
the  present  inquiry  are  here  presented  in  full,  followed  by 
the  regulations  of  the  land  department,  concerning  them. 

^Act  of  March  3,  1891,  26  Stats,  at  Large,  pp.  1095,  1099;  Carter's 
Annot.  Alaska  Code,  444. 

'Act  of  May  14,  1898,  30  Stats,  at  Large,  p.  409;  Carter's  Annot 
Alaska  Code,  464. 

•  23  Stats,  at  Large,  p.  24. 

«The  local  courts  in  Alaska  have  uniformly  held  that  the  Oregoa  laws 
on  the  sobject  of  mining  claims  were  not  in  force  in  Alaski^  Tkors  SM 
no  reported  decisions  on  the  subject. 

•  See  Senator  Carter's  preface  to  his  Annotated  Alaska  Code^  p.  xnii. 
*§  867  of  the  act,  post. 


ALASKA — ^FBDEBAL  LAWS.  1781 

The  unique  conditions  existing  in  Alaska  and  the  absence  of 
any  local  legislative  power  have  resulted  in  the  organization 
of  mining  districts  and  the  enactment  of  local  regulations  in 
different  parts  of  the  district  which  are  more  or  less  compre- 
hensive in  their  scope.  It  would  be  useless  to  attempt  to 
present  in  this  treatise  all  or  any  of  these  district  rules.  The 
facility  with  which  they  may  be  amended,  their  transitory 
character,  and  the  uncertainty  as  to  their  operative  force 
render  it  inexpedient  to  attempt  anything  in  this  direc* 
tion. 


A.    MiNiNQ  Statutes  Relating  to  Alaska. 

Act  of  May  17, 1884,  providing  for  the  civU  government  of 
AUiska. 

[23  Stats,  at  L.,  24.] 

Alaska  created  land  distiloti  Land  offloe  at  Sltkai  Mining 
laws  extended  to  Alaska;  Prior  possessions  protected. 

§  8.  That  the  said  district  of  Alaska  is  hereby  created  a 
land  district,  and  a  United  States  land  office  for  said  district 
is  hereby  located  at  Sitka.  [The  commissioner  provided  for 
by  this  act  to  reside  at  Sitka  shall  be  ex-officio  register  of  said 
land  office,  and  the  clerk  provided  for  by  this  act  shall  be 
eX'Offlcio  receiver  of  public  moneys,  and  the  marshal  provided 
for  by  this  act  shall  be  ex-officio  surveyor-general  of  said  dis- 
trict], and  the  laws  of  the  United  States  relating  to  mining 
claims  and  the  rights  incident  thereto,  shall,  from  and  after 
the  passage  of  this  act,  be  in  full  force  and  effect  in  said  dis- 
trict, under  the  administration  thereof  herein  provided  for, 
subject  to  such  regulations  as  may  be  made  by  the  secretary  of 
the  interior,  approved  by  the  president;  provided,  that  the 
Indians  or  other  persons  in  said  district  shall  not  be  disturbed 
in  the  possession  of  any  lands  actually  in  their  use  or  occupa- 
tion or  now  claimed  by  them,  but  the  terms  under  which  such 
persons  may  acquire  title  to  such  lands  is  reserved  for  future 
legislation  by  congress;  and  provided  further,  that  parties 
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who  have  located  mines  or  mineral  privileges  therein  under 
the  laws  of  the  United  States  applicable  to  the  public  domain, 
or  who  have  occupied  and  improved  or  exercised  acts  of 
ownership  over  such  claims,  shall  not  be  disturbed  therein, 
but  shall  be  allowed  to  perfect  their  title  to  such  claims  by 
payment  as  aforesaid;  and  provided  also,  that  the  land  not 
exceeding  six  hundred  and  forty  acres  at  any  station  now 
occupied  as  missionary  stations  among  the  Indian  tribes  in 
said  section,  with  the  improvements  thereon  erected  by  or  for 
such  societies,  shall  be  continued  in  the  occupancy  of  the 
several  religious  societies  to  which  said  missionary  stations 
respectively  belong  until  action  by  congress.  But  nothing 
contained  in  this  act  shall  be  construed  to  put  in  force  in 
said  district  the  general  land  laws  of  the  United  States. 
23  Stats,  at  L.,  p.  24,  sec.  8;  Carter's  Annot.  Codes,  pp. 
442,  452. 

The  above  act  proteets  possessory  claims  to  mines  in  Alaska  there- 
tofore initiated,  though  not  based  upon  a  compliance  with  aU  the  pro- 
visions of  the  United  States  laws  relative  to  the  location  of  a  mining 
claim.    Bennett  v.  Harkrader,  158  U.  8.  441,  15  Sup.  Gt.  Bep.  963;  {  64. 

Did  the  alien  act  of  March  3,  1887,  apply  to  Alaska  f  {  243. 

Congress  passed  an  act  in  1897  (approved  July  24th)  amending 
section  8  above  by  striking  out  the  words  above  included  in  brackets. 
The  amendment  also  provides  for  the  appointment  of  a  regiater  and 
receiver  of  the  land  office  and  a  surveyor-general,  and  authorizes  the 
president  to  create  two  additional  land  districts  in  the  district  of 
Alaska  (30  Stats,  at  L.,  p.  215).  But  no  additional  districts  were 
created  under  this  act.  By  section  12  of  the  act  of  May  14,  1898,  (30 
Stats,  at  Large,  p.  414,)  it  was  provided:  — 

''That  the  President  is  authorized  and  empowered,  in  his  discretion, 
by  executive  order,  from  time  to  time  to  establish  or  discontinue  land 
districts  in  the  district  of  Alaska,  and  to  define,  modify,  and  change  the 
boundaries  thereof,  and  designate  or  change  the  location  of  any  land 
office  therein."  After  the  discovery  of  gold  in  the  Klondike  and 
adjacent  countries,  mining  enterprises  in  Alaska  were  so  stimulated 
that  it  was  thought  advisable  to  create  additional  districts.  Accord- 
ingly, by  executive  order,  issued  June  14,  1898,  Alaska  was  divided  into 
three  land  districts— the  Sitka  district,  in  the  southern  portion,  with  its 
land  office  at  Sitka;  the  Circle  district,  in  the  northeastern  portion,  with 
its  land  office  first  at  Circle  City  and  later  at  Bampart;  and  the  Yukon 
district,  in  the  northwestern  portion,  with  the  office  first  at  Nulato,  next 
at  Weare,  then  at  Bampart,  and  finally  at  St.  Michael.    Later,  by  exeea- 
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live  order  of  Tobruary  14,  1899,  the  Peavy  land  distriet  was  carved  out 
of  northern  portions  of  the  Yukon  and  Circle  districts,  with  the  land 
office  at  Peavy;  but  this  district  was  abolished  by  executive  order  of 
February  24^  1900.  Owing  to  lack  of  business  in  the  Yukon  and  Circle 
districts,  Commissioner  Hermann,  in  his  annual  report  for  the  year 
1901,  recommended  that  they  be  also  discontinued.  (See  page  57.) 
Accordingly,  by  act  of  congress,  approved  February  14,  1902  (Stats. 
1st  Sees.  57th  congress,  p.  20),  it  was  provided:  — 

^'That  on  and  after  June  first,  nineteen  hundred  and  two,  the  num- 
ber of  land  offices  and  land  districts  in  the  district  of  Alaska  is  hereby 
reduced  to  one,  the  location  of  which  shall  be  fixed  by  the  president. '^ 

Under  this  act  the  executive  order  of  April  2,  1902,  was  issued,  by 
which  the  land  districts  previously  created  in  Alaska  were  discontinued 
and  the  Juneau  land  district  established  for  the  entire  territory,  with 
the  land  office  at  Juneau.  This  order  went  into  effect  on  June  1,  1902, 
and  still  remains  operative. 

An  act  making  further  provision  for  a  civU  government  for 
Alaska,  and  for  other  purposes. 

[Approved  June  6, 1900,  31  Stats,  at  Large,  p.  821.] 
The  act  contains  the  following  proyisions : — 

Reoordlns  notiees  of  looation  of  milling  clalma. 

Title  I,  eh.  I,  §  15.  The  respective  recorders  shall,  upon 
the  payment  of  the  fees  for  the  same  prescribed  by  the  attor- 
ney-general, record  separately,  in  large  and  well-bound  sepa- 
rate books,  in  fair  hand  [among  other  instruments]  :— 

Eleventh.  Such  other  writings  as  are  required  or  per- 
mitted by  law  to  be  recorded,  including  the  liens  of  mechanics, 
laborers,  and  others;  provided,  notices  of  location  of  mining 
claims  shall  be  filed  for  record  within  ninety  days  from  the 
date  of  the  discovery  of  the  claim  described  in  the  notice,  and 
all  instnunents  shall  be  recorded  in  the  recording  district  in 
^hich  the  property  or  subject-matter  affected  by  the  instru- 
ment is  situated,  and  where  the  property  or  subject-matter  is 
not  situated  in  any  established  recording  district  the  instru- 
ment affecting  the  same  shall  be  recorded  in  the  office  of  the 
clerk  of  the  division  of  the  court  having  supervision  over  the 
recording  division  in  which  such  property  or  subject-matter 
is  situated.  Alaska  Codes,  p.  7;  Carter's  Annot  Alaska  Codes, 
p.  137. 
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Fees  •€  re«or4er»  p«Baltj  for  f Aline  tm  ymj  •▼«»; 
aotiees  of  loeatiom  of  inlalug  olidaui)  Bvlea  of  ilwlmg  distxict; 
Mlaiiig  difltriet  reoovder;  ig<«<»«g  distrlet  rocorda* 

§  16.  Any  clerk  or  commissioner  authorized  to  record  any 
instrument  who  having  collected  fees  for  so  doing  fails  to 
record  such  instrument  shall  account  to  his  successor  in  office, 
or  to  such  person  as  the  court  may  direct,  for  all  the  fees 
received  by  him  for  recording  any  instrument  on  file  and 
unrecorded  at  the  expiration  of  his  official  term,  or  at  the 
time  he  is  required  to  transfer  his  records  to  another  officer 
under  the  direction  of  the  court.  And  any  clerk  or  com- 
missioner who  fails,  neglects,  or  refuses  to  so  aocount  for  fees 
received  and  not  actually  earned  by  the  recording  of  *instra* 
ment  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof ,  shall  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars,  and  imprisoned 
for  not  more  than  one  year,  or  until  fees  received  and  un- 
earned as  aforesaid  shall  have  been  properly  accounted  for 
and  paid  over  by  him,  as  hereinbefore  provided.  And  in 
addition  such  fees  may  be  recovered  from  such  clerk  or  com- 
missioner or  the  bondsmen  of  either,  in  a  civil  action  which 
shall  be  brought  by  the  district  attorney,  in  the  name  of  the 
United  States,  to  recover  the  same;  and  the  amount  when 
recovered  shall  be  by  the  court  transferred  to  the  suoeessor  in 
office  of  such  recorder,  who  shall  thereupon  proceed  to  record 
the  unrecorded  instruments;  provided,  miners  in  any  organ- 
ized mining  district  may  make  rules  and  regulations  governing 
the  recording  of  notices  of  location  of  mining  claims,  water 
rights,  flumes  and  ditches,  mill^ites,  and  affidavits  of  labor, 
not  in  conflict  with  this  act  or  the  general  laws  of  the  United 
States;  and  nothing  in  this  act  shall  be  construed  so  as  to 
prevent  the  miners  in  any  regularly  organised  mining  district 
not  within  any  recording  district  established  by  the  court  from 
electing  their  own  mining  recorder,  to  act  as  such  until  a 
recorder  therefor  is  appointed  by  the  court;  provided 
further,  all  records  heretofore  regularly  made  by  the  United 
States  commissioner  at  Dyea,  Skagway,  and  the  recorder  at 
Douglas  City,  not  in  conflict  with  any  records  regularly  made 
with  the  United  States  conunissioner  at  Juneau,  are  hereby 
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legalized.  And  all  records  heretofore  made  in  good  faith  in 
any  regularly  organized  mining  district  are  hereby  made 
public  records,  and  the  same  shall  be  delivered  to  the  recorder 
for  the  recording  district  including  such  mining  district  within 
six  months  from  the  passage  of  this  act.  Alaska  Codes,  p.  8 ; 
Carter's  Annot.  Alaska  Codes,  p.  138. 

Mtnins  laws  ezt«mded  to  Alaska;  Certalm  ti4e-laiids  svbjeot 
to  szploratiom  for  a&lnerals;  Mlatug  dlsttlot  rogiilatioBSi 
lABds  ImIow  low  tide  svbjeet  to  aiiaoval  ozploratioa  vader 
xeK^atioBs  of  soeretary  of  urar— exolttsiTO  ponalts  prohibited; 
Right  to  dump  tailii&sB  iato  or  pnaip  from  sea  preserred. 

§  26.    The  laws  of  the  United  States  relating  to  mining 
claims,  mineral  locations,   and  rights  incident  thereto  are 
hereby  extended  to  the  district  of  Alaska;  provided,  that 
subject  only  to  such  general  limitations  as  may  be  necessary 
to  exempt  navigation  from  artificial  obstructions  all  land  and 
shoal  water  between  low  and  mean  high  tide  on  the  shores, 
bays,  and  inlets  of  Bering  Sea,  within  the  jurisdiction  of  the 
United  States,  shall  be  subject  to  exploration  and  mining  for 
gold  and  other  precious  metals  by  citizens  of  the  United 
States,  or  persons  who  have  legally  declared  their  intentions 
to  become  such,  under  such  reasonable  rules  and  reflations 
as  the  miners  in  organized  mining  districts  may  have  here- 
tofore made  or  may  hereafter  make  governing  the  temporary 
possession  thereof  for  exploration  and  mining  purposes  until 
otherwise  provided  by  law;  provided  further,  that  the  rules 
and  regulations  established  by  the  miners  shall  not  be  in 
conflict  with  the  mining  laws  of  the  United  States;   and  no 
exclusive  permit  shall  be  granted  by  the  secretary  of  war 
authorizing  any  person  or  persons,  corporation,  or  company 
to  excavate  or  mine  under  any  of  said  waters  below  low  tide, 
and  if  such  exclusive  permit  has  been  granted  it  is  hereby 
revoked  and  declared  null  and  void ;  but  citizens  of  the  United 
States  or  persons  who  have  legally  declared  their  intention  to 
become  such  shall  have  the  right  to  dredge  and  mine  for  gold 
or  other  precious  metals  in  said  waters,  below  low  tide,  subject 
to  such  general  rules  and  regulations  as  the  secretary  of  war 
may  prescribe  for  the  preservation  of  order  and  the  protection 
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of  the  interests  of  commerce^  such  rules  and  regulations  shall 
not,  however,  deprive  miners  on  the  beach  of  the  right  hereby 
given  to  dump  tailings  into  or  pump  from  the  sea  opposite 
their  claims,  except  where  such  dumping  would  actually 
obstruct  navigation,  and  the  reservation  of  a  roadway  sixty 
feet  wide,  under  the  tenth  section  of  the  act  of  May  fourteenth, 
eighteen  hundred  and  ninety-eight,  entitled  ''An  act  extending 
the  homestead  laws  and  providing  for  right  of  way  for  rail- 
roads in  the  district  of  Alaska,  and  for  other  purposes,"  shall 
not  apply  to  mineral  lands  or  townsites.  Alaska  Codes,  p.  9; 
Carter's  Annot.  Alaska  Codes,  p.  139. 

An  act  extending  the  homestead  laws  and  providing  for 
right  of  wa^  for  railroads  in  the  district  of  Alaska,  and  for 
other  purposes. 

[80  Stats,  at  Large,  p.  409.    Approved  May  14,  1898.] 

BailroAd  right  of  way;  Rlglit  to  mimerals  mot  Imelmdedi 
Minliig  oporatioaa  aot  to  interfere  with  operation  of  road. 

§  2.  That  the  right  of  way  through  the  lands  of  the  Uni- 
ted States  in  the  district  of  Alaska  is  hereby  granted  to  any 
railroad  company,  [and  after  making  provision  for  the  ae- 
quisition  of  incidental  rights,  is  the  following] ;  provided, 
that  nothing  herein  contained  shall  be  so  construed  as  to  give 
such  railroad  company,  its  lessees,  grantees,  or  assigns,  the 
ownership  or  use  of  minerals,  including  coal,  within  the  limits 
of  its  right  of  way,  or  of  the  lands  hereby  granted ;  provided 
further,  that  all  mining  operations  prosecuted  or  undertaken 
within  the  limits  of  such  right  of  way  or  of  the  lands  hereby 
granted  shall,  under  rules  and  regulations  to  be  prescribed  b7 
the  secretary  of  the  interior,  be  so  conducted  as  not  to  injure 
or  interfere  with  the  property  or  operations  of  the  road  over 
its  said  lands  or  right  of  way. 

^ff<<ii«g^  rii^ta  of  Canadian  eitisena. 

§  13.  That  native-bom  citizens  of  the  dominion  of  Canada 
shall  be  accorded  in  said  district  of  Alaska  the  same  mining 
rights  and  privileges  accorded  to  citizens  of  the  United  States 
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in  British  CJolumbia  and  the  Northwest  territory  by  the  laws 
of  the  Dominion  of  Canada  or  the  local  laws,  rules,  and  regu- 
lations; but  no  greater  rights  shall  be  thus  accorded  than 
citizens  of  the  United  States  or  persons  who  have  declared 
their  intention  to  become  such  may  enjoy  in  said  district  of 
Alaska;  and  the  secretary  of  the  interior  shall  from  time  to 
time  promulgate  and  enforce  rules  and  regulations  to  carry 
this  provision  into  effect.    Carter's  Annot.  Codes,  p.  461. 

Section  13  of  this  act  is  of  no  force,  as  is  pointed  out  in  the  instruc- 
tions of  the  land  department,  under  date  of  June  8,  1898,  27  L.  D.  248, 
267.  (Sections  53,  ^4  and  55  of  these  instructions  are  given,  post,  in 
their  appropriate  place.) 

An  act  to  extend  the  coal  land  laws  to  the  district  of 
Alaska. 

[31  Stats,  at  Large,  p.  658.    Approved  June  6,  1900.] 


Coal  land  laws  eztemded  to  Alaska. 

That  so  much  of  the  public  land  laws  of  the  United  States 
are  hereby  extended  to  the  district  of  Alaska  as  relate  to  coal 
lands,  namely,  sections  twenty-three  hundred  and  forty- 
seven  to  twenty-three  hundred  and  fifty-two,  inclusive,  of  the 
Revised  Statutes.    Carter's  Annot.  Codes,  p.  464.^ 

^  Act  referred  to  in  text :  S  497. 

Text  of  above  sections  of  Bev.  Stats.,  ante,  pp.  1743-1 745, 
Coal  lands  generally:  i{  495-509. 

B.    Land  Depabtment  Reoulations  CoNCEBNiNa  Mining  in 

Alaska. 

Mtnliig  reKvlations  extended  to  Alaska. 

§  1.  In  pursuance  of  the  eighth  section  of  the  act  of  con- 
gress, approved  May  17,  1884,  entitled  **An  act  to  provide  a 
civil  government  for  Alaska"  (23  Stats,  at  Large,  24),  it  is 
hereby  prescribed  that  the  rules  and  regulations  of  the  general 
land  oflSce  and  department  of  the  interior  governing  the  ad- 
ministration of  the  mining  laws  of  the  United  States,  be 
adopted  for  and  extended  to  the  district  of  Alaska,  so  far  as 
the  same  may  be  applicable. 
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PvblioAtiom  of  Botioes  may  be  Auide  in  Waahlnstoa  vmtll 
Bewspapers  mre  est»bll«kecl  la  Alaska. 

§  2.  Notices  required  by  mining  laws  and  regulations  to  be 
published  in  a  newspaper  nearest  the  claim,  may,  until  news- 
papers  are  established  in  Alaska,  be  published  in  some  suitable 
newspaper  or  newspapers  printed  in  Washington  territory, 
to  be  designated  by  the  ex-officio  register  of  the  land  district 
of  Alaska. 

K en-mineral  lands  not  inbjeet  to  enrrey  or  dieposaL 

§  3.  No  public  lands  other  than  specific  mineral  claims 
are  subject  to  survey  or  disposal  in  said  district. 

This  section  is  rendered  obsolete  in  so  far  as  the  land  laws  enumerated 
above  have  been  extended  to  the  distriet. 


Offlciala  of  land  offloe  enbjeot  to  aame  resnl*tiona  ae  riiailar 
offloere  in  United  States. 

§  4.  The  ex-officio  register,  receiver,  and  surveyor-general, 
while  acting  as  such,  and  their  clerks  and  deputy  surveyors, 
will  be  deemed  subject  to  the  laws  and  regulations  governing 
the  official  conduct  and  responsibilities  of  similar  officers  and 
persons  under  general  statutes  of  the  United  States. 

Land  offieere  enbjeet  to  enperrieion  of  the  ooBuaiaeiomor. 

§  5.  The  commissioner  of  the  general  land  office  will  from 
time  to  time  direct  the  ex-officio  land  officers  in  the  proper 
discharge  of  their  official  duties,  and  will  exercise  the  same 
general  supervision  over  the  execution  of  the  laws  as  are,  or 
may  be,  exercised  by  him  in  other  mineral  districts.  4  L.  D., 
p.  128.    Issued  July  28, 1885. 

What  is  said  in  §{  2,  4,  and  5,  tupra,  concerning  the  ex-officio  land 
officers  applies  to  the  actual  officers  since  the  provision  for  the  appoint- 
ment of  a  register,  receiver,  and  survejor-general  of  the  land  distriet  of 
Alaska  (30  Stats,  at  L.,  p.  215). 

Instructions  of  June  8, 1898. 

Cltlsens  of  Domiiilom  of  Caaada;  Bights  vmdor  eeetioa  13  of 
aet  of  May  14,  1898,  eztemdins  homestead  laws  to  Alaska. 

§  53.  By  the  laws  of  the  Dominion  of  Canada  citicens  of 
the  United  States  are,  with  all  other  persona  over  eighteen 
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years  of  age,  permitted  to  lease  mineral  lands  in  British 
Columbia  and  the  Northwest  territory  upon  the  payment  of  a 
certain  royalty  to  the  general  government,  but  the  laws  of 
that  dominion  do  not  authorize  the  purchase  of  mineral  lands 
in  British  Colmnbia  or  the  Northwest  territory. 

§  54.  The  existing  laws  of  the  United  States  do  not  make 
any  provision  for  the  leasing  of  mineral  lands  in  Alaska  either 
to  citizens  of  the  United  States  or  to  others,  but  they  do  pro- 
vide for  and  authorize  the  purchase  of  such  lands  in  Alaska 
by  our  own  citizens. 

§  55.  Since  this  section  accords  to  native-bom  citizens  of 
Canada  ''the  same  mining  rights  and  privileges"  accorded 
to  citizens  of  the  United  States  in  British  Columbia  and  the 
Northwest  territory  by  the  laws  of  the  Dominion  of  Canada, 
and  since  under  the  laws  of  the  Dominion  of  Canada  the  only 
mining  rights  and  privileges  accorded  to  citizens  of  the  United 
States  are  those  of  leasing  mineral  lands  upon  the  payment 
of  a  stated  royalty,  and  since  the  laws  of  the  United  States  do 
not  accord  to  its  own  citizens  the  right  or  privilege  of  leasing 
mineral  lands  in  Alaska,  and  since  this  section  also  provides 
that  ''no  greater  rights  shall  be  thus  accorded"  to  citizens 
of  the  Dominion  of  Canada  "than  citizens  of  the  United  States 
or  persons  who  have  declared  their  intention  to  become  such 
may  enjoy  in  such  district  of  Alaska,"  it  results  that  for  the 
time  being  this  section  is  inoperative.    27  L.  D.,  p.  267. 

Instructions  of  June  27, 1900. 

Coal  Uuds  ia  Alaska;  Satvles  and  mwarwju* 

Your  attention  is  directed  to  the  following  act  of  congress, 
approved  June  6,  1900,  extending  the  coal  land  laws  to  the 
district  of  Alaska : — 

An  act  extending  the  coal  land  laws  to  the  district  of  Alaska. 

"  Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  America  in  congress  assembled,  that 
so  much  of  the  public  land  laws  of  the  United  States  are 
hereby  extended  to  the  district  of  Alaska  as  relate  to  coal 
landS|— nam,ely,  sections   twenty-three    hundred    and  forty- 
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seven  to  twenty-three  hundred  and  fifty-two,  melnuTe,  of  the 
Revised  Statutes. ' ' 

Under  the  coal  land  law,  sections  2347  to  2352,  inetuaiTe,  of 
the  Revised  Statutes,  and  the  regpilations  thereunder,  issued 
July  31,  1882,  coal  land  filings  and  entries  must  be  by  legal 
$ubdiv%sians,  as  made  by  the  regular  United  States  surrey. 

Section  2401  of  the  Revised  Statutes,  as  amended  by  act  of 
August  20,  1894,  is  as  follows : — 

''§2401  [as  amended  by  act  of  August  20,  1894}.  When 
the  settlers  in  any  township  not  mineral  or  reserved  by  the 
government,  or  persons  and  associations  lawfully  possessed 
of  coal  lands  and  otherwise  qualified  to  make  entry  thereof, 
or  when  the  owners  or  grantees  of  public  lands  of  the  United 
States  under  any  law  thereof  desire  a  survey  made  of  the  same 
under  the  authority  of  the  surveyor-general,  and  shall  file  an 
application  therefor  in  writing  and  shall  deposit  in  a  proper 
United  States  depository  to  the  credit  of  the  United  States  a 
sum  sufficient  to  pay  for  such  survey,  together  with  all  ex- 
penditures incident  thereto  without  cost  or  claim  for  indemnity 
on  the  United  States,  it  shall  be  lawful  for  the  surveyor- 
general,  under  such  instructions  as  may  be  given  him  by  the 
Commissioner  of  the  General  Land  Office,  and  in  accordance 
with  law,  to  survey  such  township  or  such  public  lands  owned 
by  said  grantees  of  the  government  and  make  return  thereof 
to  the  general  and  proper  local  land  office ;  provided,  that  no 
application  shall  be  granted  unless  the  township  so  proposed 
to  be  surveyed  is  within  the  range  of  the  regular  progress  of 
the  public  surveys  embraced  by  existing  standard  lines  or 
bases  for  township  and  subdivisional  surveys." 

Under  said  section  2401,  as  amended,  persons  and  associa- 
tions lawfully  possessed  of  coal  claims,  upon  unsurveyed 
lands,  may  have  such  claims  surveyed,  provided  the  township 
so  proposed  to  be  surveyed  is  within  the  range  of  the  regular 
progress  of  the  public  surveys  embraced  by  existing  standard 
lines  or  bases  for  township  and  subdivisional  surveys. 

Although  the  sjrstem  of  public  land  surveys  was  extended  to 
the  district  of  Alaska  by  a  provision  contained  in  the  act  of 
Congress  approved  March  3,  1899,  (30  Stats.,  p.  1098,),  m 
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township  or  subdivisional  surveys  have  been  made,  nor  have 
any  standard  lines  or  bases  for  township  and  sabdiyisional 
surveys  been  established^  within  the  district;  therefore,  until 
the  filing  in  your  office  cf  the  official  plat  of  survey  of  the 
township,  no  coal  filing  nor  entry  cam  be  made.  30  L.  D., 
pp.  368-369. 
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ARIZONA. 

I;      Act  of  1901  BSLATINO  TO  THE  LOCATION,  DEVELOPHKNT,  AND  FOI- 

FEiTUBi  or  Mining  Claims. 
II.    Bkferengs  to  Miscellaneous  Legislation  on  Mining  Subjects. 

I.    Act  of  1901  Relating  to  the  Location,  Development, 

AND  FORFEITUSE  OF  MINING  CLAIMS. 

Mining  act  of  Mftrch  16,  1901. 

(By  this  act  the  previous  mining  laws  of  Aiisona  were  reriaed  and 
embodied  in  one  comprehensive  enactment.  The  provisions  of  this  act  are 
contained  in  the  Revised  Statutes  of  Arizona  (1901),  Civil  Code,  title 
XLVII,  sections  3231-3259,  as  follows:—) 

DlaooTerer  of  lode  may  loeato  elaim  for  kiatsolf  or  otkora. 

3231.  (§1.)  On  the  discovery  of  mineral  in  place  on  the 
public  domain  of  the  United  States,  the  same  may  be  located 
as  a  mining  claim  by  the  discoverer  for  himself,  or  for  himself 
and  others,  or  for  others. 

Manner  of  n&akinK  loomtionf  and  oontonta  of  notioo. 

3232.  (§2.)  Such  location  shall  be  made  by  erecting 
at  or  contiguous  to  the  point  of  discovery  a  conspicuous  mon- 
ument of  stones  not  less  than  three  feet  in  height,  or  an  upright 
post,  securely  fixed,  projecting  at  least  four  feet  above  the 
ground,  in  which  monument  of  stones  or  on  which  post  there 
shall  be  posted  a  location  notice,  which  shall  be  signed  by  the 
name  or  names  of  the  locator  or  locators.  The  location  notice 
must  contain : — 

1.  The  name  of  the  claim  located; 

2.  The  name  or  names  of  the  locators; 

3.  The  date  of  the  location ; 
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4.  The  length  and  width  of  the  claim  in  feet,  and  the  dis- 
tance in  feet  from  the  point  of  discovery  to  each  end  of  the 
claim  ;* 

5.  The  general  course  of  the  claim ; 

6.  The  locality  of  the  claim  with  reference  to  some  natural 
object,  or  permanent  monument  whereby  the  claim  can  be 
identified.' 

1  Surface  area,  length  and  width  of  lode  elainui :  |  361. 
'Variation  between  calls  in  certificate  and  monuments  on  the  ground: 
§382. 

"Natural  objects "  and  ''permanent  monuments":  (  383. 
Section  referred  to  in  text:  S§  353,  380. 
Liberal  rules  of  construction  applied  to  notices:  |355. 
Place  and  manner  of  posting:  (  356. 
Purpose  of  location  certificate:  §  379. 
Bules  of  construction  applied  to  location  certificates:  (  381. 
Effect  of  failure  to  comply  with  law  as  to  contents  of  certificate:  i  384« 

Wliem  rlsht  to  elalai  Aoqolred. 

3233.  (§3.)  Until  each  and  all  of  the  above  specified 
things  shall  have  been  done,  no  right  thereto  shall  have  been 
acquired. 


TUne  and  maimer  of  eoaipletins  looatlon* 

3234.  (§4.)  From  the  time  of  the  location  of  a  mining 
claim,  48  above  specified,  the  locator  shall  be  allowed  ninety 
days  within  which  to  do  or  cause  to  be  done  the  following 
things  :— 

1.  To  cause  to  be  recorded  in  the  oflSce  of  the  county  recorder 
of  the  county  in  which  the  claim  is  situated  a  copy  of  the 
location  notice ;  ^ 

2.  To  sink  a  discovery  shaft  in  the  claim  to  a  depth  of  at 
least  ten  feet  from  the  lowest  part  of  the  rim  of  the  shaft  at 
the  surface,  and  deeper,  if  necessary,  until  there  is  disclosed 
in  said  shaft  mineral  in  place ;  * 

^  Prios  to  the  passage  of  the  act  of  July  1,  1895,  there  was  no  penalty 
attached  to  a  failure  to  record  the  location  notice:  Jordan  v.  Duks^ 
(Aria),  53  Pac  197. 

The  record:  9§  389-392. 

*  Subject  discussed  in  text:  li  343-34ff. 
XJndley  on  M.— 118 
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3.  To  monument  the  claim  on  the  ground  so  that  its  bounda- 
ries can  be  readily  traced. 

Section  referred  to  in  text :  %  374. 
Marking  boundaries:  f{  371-375. 


Failure  to  complete  loeation  Is  »ba&domBieat  of  olalaB* 

3235.  (§5.)  The  failure  to  do  all  the  things  enumerated 
in  this  section  in  the  time  and  place  specified  shall  be  eon- 
strued  into  an  abandonment  of  the  claim,  and  all  right  and 
claim  thereto  of  the  discoverer  and  locator  shall  be  forfeited. 

Mftrtlng  of  surf aee  boundaries* 

3236.  (§6.)  Such  surface  boundaries  shall  be  marked 
by  six  substantial  posts  projecting  at  least  four  feet  above  the 
surface  of  the  ground,  or  by  substantial  stone  monuments  at 
least  three  feet  high,  to  wit:  One  at  each  comer  of  said  claim 
and  one  at  the  center  of  each  end-line  thereof. 

Marking  boundaries:  f§  371-375. 
EquiTalent  of  diseoTery  shaft. 

3237.  ( §  7. )  Any  open  cut,  adit,  or  tunnel,  which  shall 
be  made  as  above  provided  for,  as  a  part  of  the  location  of  a 
lode  mining  claim,  and  which  shall  be  equal  in  amount  of  work 
to  a  shaft  ten  feet  deep  and  four  feet  wide  by  six  feet  long, 
and  which  shall  cut  a  lode  or  mineral  in  place  at  a  depth  of 
ten  feet  from  the  surface,  shall  be  equivalent,  as  a  discovery 
work,  to  a  shaft  sunk  from  the  surface. 

Subject  of  discovery  shaft  and  equivalent  discussed:  §§343'>346w 
Amemded  loeatiom  notioes. 

3238.  ( §  8. )  Location  notices  may  be  amended  at  any  time 
and  the  monuments  changed  to  correspond  with  the  amended 
location;  provided,  that  no  change  shall  be  made  that  will 
interfere  with  the  rights  of  others. 

Objects  and  functions  of  amended  certificates:  |  S9S. 
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Ananal  work  go¥e«ed  hj  laws  of  United  States. 

3239.  (§9.)  The  amount  of  assessment  or  representation 
work  or  improvements  to  be  done  or  made  during  each  year, 
after  the  completion  of  the  location  as  heretofore  provided, 
and  the  time  for  doing  the  same,  shall  be  as  provided  hy  the 
laws  of  the  United  States. 

Federal  law  eoncerning  annual  labor,  Bey.  Stats.,  §  2324.  See  ante,  p. 
1651. 

Section  reterred  to  in  text :  |  626. 

Perpetuation  of  estate  hj  annual  development  and  improyement:  || 
623-638. 

Aaiiwal  labor;  AAdaTlt  of  performanee* 

3240.  (§10.)  Within  three  months  after  the  expiration 
of  the  period  of  time  fixed  for  the  performance  of  annual  labor 
or  the  making  of  improvements  npon  any  mining  claim,  the 
person  on  whose  behalf  such  work  or  improvement  was  made, 
or  some  person  for  him  knowing  the  facts,  may  make  and 
record  in  the  oflSce  of  the  county  recorder  of  the  county  where- 
in such  claim  is  situated,  an  affidavit,  in  substance  as  follows : — 

Territory  of  Arizona,  County  of ,  ss. 

,  being  duly  sworn,  deposes  and  sajrs  that  he 

is  a  citizen  of  the  United  States  and  more  than  twenty-one 

years  of  age,  resides  at  ^  in county,  Arizona 

territory,  and  is  personally  acquainted  with  the  mining  claim 

known  as  mining  claim,  situated  in  mining 

district,  Arizona  territory,  the  location  notice  of  which  is 
recorded  in  the  office  of  the  county  recorder  of  said  county,  in 

book of  records  of  mines,  at  page ;  that  between 

the day  of ,  A.  D. and  the day  of , 

A.  D. ,  at  least dollars'  worth  of  work  and  improve- 
ments were  done  and  performed  upon  said  claim,  not  including 
the  location  work  of  said  claim.    Such  work  and  improvements 

were  made  by  and  at  the  expense  of ,  owners  of  said 

claim,  for  the  purpose  of  complying  with  the  laws  of  the 
United  States  pertaining  to  assessments  of  annual  work,  and 
[here  name  the  miners  or  men  who  worked  upon  the  claim  in 
doing  the  work]  were  the  men  employed  by  said  owner  and 
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who  labored  upon  said  claim,  did  said  work  and  iroproTe- 
ments,  the  same  being  as  follows,  to  wit :  [Here  describe  the 
work  done.] 

[Signature] 

Subscribed  and  sworn  to  before  me  this day  of ^ 

A.  D. . 

My  commission  as  notary  public  expires  on  the  day 

of ,  A.  D. . 

[Notarial  seal.]  ^ 


Notary  Public 

Section  referred  to  in  text :  i  636. 


AffldATlt  of  performanoe  of  aBawal  labor  as  evidemeo; 
loeatioB  of  abandoned  daiw. 

3241.  (§11.)  Such  affidavit  when  so  recorded  shall  be 
prima  facie  evidence  of  the  performance  of  such  labor  or  the 
making  of  such  improvements,  and  said  original  affidavit  after 
it  has  been  recorded,  or  a  certified  copy  of  record  of  the  same, 
or  the  record  of  same,  shall  be  received  as  evidence  accordingly 
by  the  courts  of  this  territory.  The  relocation  of  forfeited 
or  abandoned  lode  claims  shall  only  be  made  by  sinking  a  new 
discovery  shaft  and  fixing  the  boundary  in  the  same  manner 
and  to  the  same  extent  as  is  required  in  making  an  original  lo- 
cation ;  or  the  relocator  may  sink  the  original  discovery  shaft 
ten  feet  deeper  than  it  was  at  the  date  of  the  commencement  of 
such  location,  and  shall  erect  new,  or  make  the  old  monuments 
the  same  as  originally  required.  In  either  case  a  new  location 
monument  shall  be  erected,  and  the  location  notice  shall 
state  if  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property,  else  it  shall  be  void. 

Subject  discussed :  S  636. 

Placer  eliJuui;  Xanner  of  looatlnK* 

3242.  (§12.)  The  locator  of  a  placer  mining  claim  shall 
locate  his  claim  in  the  following  manner :  By  posting  a  loca- 
tion notice  thereon  containing  the  name  of  the  claim,  the  name 
of  the  locator  or  locators,  the  date  of  location,  and  the  number 
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of  acres  claimed,  a  description  of  the  claim  with  reference 
to  some  natural  object  or  permanent  monument  that  will 
identify  the  claim  by  marking  the  boundaries  of  his  claim  with 
a  post  or  monument  of  stones  at  each  angle  of  the  claim  lo- 
cated. When  a  post  is  used,  it  must  be  at  least  four  inches  by 
four  feet  six  inches  in  length,  set  one  foot  in  the  ground,  and 
surrounded  by  a  mound  of  stone  or  earth. 

Section  referred  to  in  text:  $S  442,  445. 
Placer  location  and  its  requirements:  §S  432-433. 
Lfocation  certificate  and  its  record:  §  459. 
Marking  boundaries:  fiS  454-455. 

Placer  elaiata;  Maimer  of  atarkiac  kouAdariefl. 

3243.  (§13.)  Where  it  is  practically  impossible,  on  ac- 
count of  a  bed  of  rock  or  precipitous  ground,  to  sink  such 
posts,  they  may  be  placed  in  a  pile  of  stones.  And  if  for  any 
reason  it  is  impossible  to  erect  and  maintain  a  post  or  monu- 
ment of  stone  at  any  angle  of  such  claim,  a  witness-post  or 
monument  may  be  used,  said  witness  monument  to  be  placed 
as  near  the  true  corner  as  the  nature  of  the  ground  will 
permit.  When  a  mound  of  stone  is  used,  it  must  be  at  least 
three  feet  in  height  and  four  feet  in  diameter  at  the  base. 

See  text,  If  454-455. 

Plaoer  looation  aotloe;  Reoordini^ 

3244.  <§  14.)  The  locator  of  any  placer  claim  shall  within 
sixty  days  after  the  date  of  location  of  such  claim  have  a  copy 
of  the  locati(m  notice  claim  recorded  in  the  ofSee  of  the 
county  recorder  of  the  county  in  which  said  placer  claim  may 
be  situated.  Any  record  of  the  location  of  a  placer  mining 
claim  which  shall  not  contain  all  the  requirements  of  this 
section  shall  be  void. 

Location  certificate  and  its  record :  |  459. 


Forf eitare  tm  eo-owa«r%  ii«v  efleeted* 

3245.     t§15.)     Whenever  a  co-owner  or  co-owners  shall 
give  to  a  delinquent  co-owner  or  co-owners  the  notice  in  writ- 
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ing  or  notice  by  publication  provided  for  in  section  twenty- 
three  hundred  and  twenty-four  (2324)  of  the  Revised 
Statutes  of  the  United  States,  an  affidavit  of  the  person  giving 
such  noticCi  stating  the  time,  place,  manner  of  service,  and  by 
whom  and  upon  whom  such  service  was  made,  shall  be  attached 
to  a  true  copy  of  such  notice,  and  such  notice  and  affidavit 
must  be  recorded  in  the  office  of  the  county  recorder  of  the 
county  in  which  the  mining  claim  is  situate,  within  ninety 
(90)  days  after  giving  the  notice,  or,  if  such  notice  is 
given  by  publication  in  a  newspaper,  there  shall  be  attached 
to  a  printed  copy  of  such  notice  an  affidavit  of  the  editor, 
publisher  or  foreman  of  such  paper  stating  the  date  of 
the  first,  last,  and  each  insertion  of  such  notice  therein, 
and  when  and  where  the  newspaper  was  published  during  that 
time,  and  the  name  of  such  newspaper.  Such  affidavit  and 
notice  shall  be  recorded  as  aforesaid  within  one  hundred  and 
eighty  days  after  the  first  publication  thereof. 

Validity  of  this  class  of  laws  questioned :  §§  251,  646. 
Forfeiture  to  eo-owners  under  federal  law  discussed :  |  646. 
Por  departmental  regulations  on  this  subject,  see,  ante,  page  109C^ 
par.  15. 


Failure  of  oo-oimer  to  eontribnte,  ho^r  proTod* 

3246.  (§16.)  The  original  of  such  notice  and  affidavits 
or  the  records  thereof  shall  be  evidence  that  the  delinquent 
mentioned  in  section  2324  has  failed  or  refased  to  contrib- 
ute his  proportion  of  the  expenditure  required  by  that  section, 
and  of  the  services  or  publication  of  said  notice ;  provided,  the 
writing  or  affidavit  hereinafter  provided  for  is  not  of  record. 

See  note  to  preceding  section. 


GertilLoate  of  oontribntiom  by  eo«owmer  witkia  aiaety  days 
after  aotloe. 

3247.  (§17.)  If  such  delinquent  shall,  within  the  ninety 
days  required  by  section  2324  aforesaid,  contribute  to  his  co- 
owner  or  co-owners  his  proportion  of  such  expenditures,  such 
co-owner  or  co-owners  shall  sign  and  deliver  to  the  delinquent 
or  delinquents  a  writing,  stating  that  the  delinquent  or  delin* 
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quents  by  name,  has  within  the  time  required  by  section  2324 
of  the  Revised  Statutes  of  the  United  States,  contributed  his 

share  for  the  year  upon  the  mine,  and  further 

stating  "therein  the  districts,  county,  and  territory  wherein  the 
same  is  situate,  and  the  book  and  page  w}iere  the  location 
notice  is  recorded.  Such  writing  shall  be  recorded  in  the  ofSoe 
of  the  county  recorder  of  said  county. 

See  note  to  I  8245. 

Penalty  for  f ailiiTe  to  dellTer  eertlfleato  of  eontribntloii. 

3248.  (§18.)  If  such  co-owner  or  co-owners  shall  fail  to 
sign  and  deliver  such  writing  to  the  delinquent  or  delinquents 
within  twenty  days  after  such  contribution,  the  co-owner  or 
co-owners  so  failing  as  aforesaid,  shall  be  liable  to  a  penalty 
of  one  hundred  dollars,  to  be  recovered  by  any  person  for  the 
use  of  the  delinquent  or  delinquents,  in  any  court  of  competent 
jurisdiction.  If  such  co-owner  or  co-owners  fail  to  deliver  such 
writing  within  said  twenty  days,  then  the  delinquent,  with  two 
disinterested  persons  having  personal  knowledge  of  such  con- 
tribution, may  make  an  afSdavit,  setting  forth  in  what  manner, 
the  amount  of,  to  whom,  and  upon  what  mine,  such  contribu- 
tion was  made.  Such  affidavit,  or  a  record  thereof  in  the  office 
of  the  county  recorder  of  the  county  in  which  said  mine  is 
situate,  shall  be  prima  facie  evidence  of  such  contribution. 

See  note  to  I  3245^  supra, 

Deseriptioa  of  «■***« g  elalms,  wliat  is  siifieient. 

3249.  (§19.)  In  all  actions,  judgments,  grants,  or  convey- 
ances it  shall  be  a  sufficient  description  of  a  mining  claim,  if 
it  can  be  intelligently  learned  therefrom  the  name  of  the 
claim,  the  district,  county,  and  territory  where  same  is  situate, 
and  the  book  and  page  where  the  notice  thereof  is  recorded. 

Seeordem  to  proevro  books  for  mialBK  reoorde* 

3250.  (§20.)  The  county  recorders  of  the  several  counties 
are  authorized  and  required  to  procure  suitable  books  in  which 
the  records  of  all  mines  and  mineral  deposits  shall  be  kept, 
which  said  books  shall  be  paid  for  out  of  the  county  treasury. 
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Preiioiis  loeatlims  not  affeetod* 


3251.  (§21.)  Nothing  in  this  act  shall  be  so  eonstmed 
as  to  affect  the  claims  to  mines  and  mineral  deposits  heretofore 
located  and  duly  recorded. 

II.    Reference  to  Miscellaneous  Leqislation  on  Mining 

Subjects. 

1.  Providing  that  destruction  of  notices  of  location  shall 
be  punished  as  a  misdemeanor.  Rev.  Stats.  1901,  p.  1282; 
Penal  Code,  §548;  Rev.  Stats.  1887,  p.  746,  par.  947. 

2.  Concerning  drainage  of  mines.  Rev.  Stats.  1901,  p.  841 ; 
Civil  Code,  §§  3252-3257 ;  Rev.  Stats.  1887,  p.  412,  par.  2352. 

3.  Providing  for  condemnation  of  rights  of  way  for  roads, 
ditches,  tunnels,  flumes  and  other  easements  for  mining  pur- 
poses. Rev.  Stats.  1901,  p.  654,  Civil  Code,  §  2445,  subd.  5 ; 
Rev.  Stats.  1887,  p.  314. 

4.  Providing  for  miners'  liens.  Rev.  Stats.  1901,  p.  762; 
Civil  Code,  §  2904 ;  Rev.  Stats.  1887,  p.  402,  par.  2276. 

5.  Providing  a  penalty  for  *  *  salting ' '  ores.  Rev.  Stats.  1901, 
p.  1272 ;  Penal  Code,  §  494 ;  Laws  of  1895,  p.  34. 

6.  Relating  to  sales  of  mining  property  when  betonging  to 
estates.    Rev.  Stats.  1901,  p.  513 ;  Civil  Code,  §§  1772-1776. 

7.  Relating  to  optional  sales  of  mining  property  belonging 
to  estates  of  decedents  or  infants  or  insane  persona.  Rev. 
Stats.  1901,  p.  560;  Civil  Code,  §§2013-2017;  Laws  of  1897, 
p.  111. 

8.  Restricting  charges  for  assaying  ores  and  for  reeording 
notices  of  location  of  mining  claims.  Rev.  Stats.  1901,  p.  848; 
Civil  Code,  §§  3258-3259 ;  Laws  of  1899,  p.  21. 

9.  Providing  that  an  injunction  issuing  against  the  working 
and  mining  of  a  lode  or  mining  claim  without  notice  to  the 
opposite  party  shall  be  void.  Rev.  Stats.  1901,  p.  730;  Civil 
Code,  §  2746. 

10.  Making  public  waters  applicable  for  the  purposes  of 
irrigation  and  mining.  Rev.  Stats.  1901,  p.  1045^  Civil  Code, 
§4174. 
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11.  Reserving  the  right  of  inhabitants  to  erect  dams,  mills, 
machinery,  sluices,  or  dykes  for  mining  purposes  or  the  reduc- 
tion of  metals,  even  if  irrigation  of  land  is  thereby  interfered 
with,  by  pa3ring  the  landowner  damages  therefor.  Rev.  Stats. 
1901,  pp.  1045,  1046;  Civil  Code,  §§  4178-4180. 

12.  Providing  a  penalty  for  the  falsifying  by  any  person 
engaged  in  milling,  smelting,  sampling,  concentrating,  reduc- 
ing, shipping,  or  purchasing  ores,  of  the  value  of  any  ores  de- 
livered to  him.    Rev.  Stats.  1901,  p.  1269 ;  Penal  Code,  §  484. 

13.  Providing  a  penalty  for  taking  water  from  a  canal, 
ditch,  flnme,  or  reservoir,  used  for  mining  purposes.  Rev. 
Stats.,  p.  1271 ;  Penal  Code,  §  493. 
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ABKAHSAS. 

I.    Act  or  March  18,  1899,  to  Peovidb  fob  the  Betteb  PuEsxByA- 
TiON  OF  MiNiKO  Records. 

n.    Act  of  May  23,  1901,  to  Fix  thx  Statutb  of  LnoTAnoNS 
BsLATiNo  TO  Mining  Claims,  and  for  Other  Purposes. 

m.    Befersnce  to  Miscellaneous  Legislation  on  Mining  Subjsctsl 

I.    Act  of  Mabgh  18,  1899,  to  Provide  for  thb  Betteb 

Preservation  of  Mining  Records. 

[Acts  of  1899,  p.  113.] 

Be  it  enacted  by  the  general  assembly  of  the  state  of  Ar- 
kansas:— 

Beeordlac  inlnliig  eUdat  motlees* 

§  1.  That  in  every  county  in  this  state  in  which  lands 
containing  minerals  still  belonging  to  the  United  States  gov- 
ernment, the  recording  of  mining-claim  notices  of  all  kinds 
shall  be  done  with  the  ex-officio  recorders  of  the  various  conn* 
ties  in  which  said  lands  are  situated. 

Beeording  location  certificates;  Lode  claims:  {§389-392;  Placers:  | 
459. 
Section  2  provides  for  recorder's  fee. 

Beeorder  to  proTido  book  and  keep  m  plat  for  — <»*mg 
rooorda. 

§  3.  The  recorder  shall  procure  a  suitable  bound  book,  and 
shall  receive,  file,  and  record  all  papers  presented  to  him  for 
record  when  the  fees  therefor  are  paid,  and  note  the  hour  and 
minute  of  such  filing.  He  shall  keep  an  alphabetically  ar- 
ranged index-book,  showing  the  name  of  each  claim  or  proof  of 
labor  filed,  and  shall  keep  a  plat-book,  on  which  he  shall  make 
a  plat  of  each  mining  claim  recorded  and  show  the  recording 
number  of  the  same. 
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Recorders  of  mining  distrieta  to  deposit  «<»»<<■£  records 
with  eonatj  rooorder. 

Section  4  requires  recorders  of  local  mining  districts  to  torn  over  all 
records  of  mining-claim  notices  in  their  possession  to  the  ex-officio 
recorder  of  the  county  in  thirty  days  from  the  passage  of  this  act 

Section  5  imposes  penalty  for  failure  to  comply  with  section  4. 

Assessment  urork;  Miners  to  nuike  mles  oonoemins;  Other 
mles  and  resnlntlons  of  miners* 

§  6.  The  miners  of  the  county  shall  make  such  by-laws  and 
regulations  regarding  the  time,  manner,  and  amount  of  work 
necessary  to  hold  mining  claims,  and  other  rules  and  regula- 
tions, as  are  not  in  conflict  with  the  laws  of  the  United  States 
or  the  state  of  Arkansas. 

Local  rules  and  customs:  S§  41-45. 

Same,  as  to  preliminary  notice  and  posting:  i  350. 

Prior  loeations  not  afPeeted. 

§  7.  This  act  shall  take  effect  and  be  in  full  force  and  effect 
from  and  after  its  passage  and  shall  not  affect  the  validity  of 
locations  made  prior  to  the  passage  of  this  act  under  existing 
laws. 

RepeAlinc  eonflietins  laws* 

§  8.  That  all  laws  and  parts  of  laws  in  conflict  herewith 
be  and  the  same  are  hereby  repealed. 

II.    Act  of  May  23,  1901,  to  Fix  the  Statute  op  Limita- 
tions Belatinq  to  MmiNQ  Claims,  and  fob  Other 

PUBPOSES. 

[Acts  of  1901,  p.  830.1 

Be  it  enacted  by  the  general  assembly  of  the  state  of  Ar- 
kansas : — 

PosseuMnrjr  ricbt  to  mlniBS  claim;  AannAl  work;  Statute  of 
UiBltationfl. 

§  1.  That  where  any  owner  or  claimant  of  any  mining 
claim  on  any  of  the  lands  subject  to  location  as  mining  claims 
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in  this  state  under  the  laws  of  the  United  States,  shall  haTe 
had  possession  of  such  claim  for  a  period  of  three  (3)  years 
and  shall  have  performed  the  necessary  amount  of  annual  labor 
or  improvement  to  hold  said  claim,  as  now  required  by  law  for 
said  period,  the  same  shall  be  sufficient  to  establish  his  pos- 
sessory right  to  the  same;  provided,  that  if  said  claimant 
shall  have  performed  the  necessary  work  for  any  one  (1)  year 
during  such  period  and  shall  have  resumed  work  at  any  time 
before  the  right  of  others  intervene,  then  he  shall  be  entitled 
to  the  possessory  right  to  the  same.  No  person  shall  maintain 
an  action  against  such  claimant  for  the  recovei^  of  a  mining 
claim,  unless  the  same  shall  be  commenced  within  one  (1)  year 
after  his  right  of  action  shall  accrue. 

Perpetuation  of  estate  by  annual  development  and  improTeineDt:  if 
623-638. 


Afadavit  of  perf om&a&ee  of  a»»Ml  ^rork;  Reoordias* 

§  2.  That  on  or  before  the  thirty-first  day  of  December  of 
any  year  in  which  the  time  expires  in  which  the  assessment 
work  or  improvement  now  required  by  law  to  hold  the  same, 
the  owner  of  such  claim,  or,  in  his  absence,  his  agent  or  the 
party  who  was  in  charge  of  the  work  for  the  claimant,  may 
make  and  file  for  record  in  the  recorder's  office  in  the  county 
in  which  said  claim  is  situated,  an  affidavit  in  substance  as 
follows: — 

State  op  Arkansas, 
County  of . 

,  being  duly  sworn,  deposes  and  says  that  at 

least  dollars'  worth  of  work  or  improvements  were 

performed  or  made  upon  [here  describe  claim]  situated  in 
mining  district,  county  of  and  state  of  Ar- 
kansas, between  the day  of and  the day  of 

,  A.  D. ,  and  that  such  expenditure  was  made  by 

or  at  the  expense  of ,  owners  of  said  claim,  for  the  put^ 

pose  of  complying  with  the  law  for  holding  said  claim. 

[Signature] ^ 

[Jurat] . 

And  said  affidavit  when  so  filed  and  recorded  shall  be  prima 


''|ss. 


MINING  LAWS  OF  ARKANSAS.  1805 

facie  evidence  of  the  performance  of  such  labor  or  the  making 
of  such  improvements. 

Proof  of  annual  work :  f  636. 

County  recorder  to  keep  plat-book  for  Biiniiis  records. 

§  3.  That  hereafter  it  shall  be  the  duty  of  the  recorder  of 
any  county  in  which  mining  location  notices  and  proof  of 
labor  performed  shall  be  recorded  to  keep  a  suitable  bound 
plat-book,  properly  arranged,  showing  all  the  legal  subdivis- 
ions affected  by  such  notices,  in  which  he  shall  keep  a  complete 
index  of  all  such  instruments  recorded,  showing  the  number 
of  the  book  and  page  on  which  they  are  recorded;  that  this 
index  shall  be  kept  up  to  the  date  of  recording. 

Penalty. 

Section  4  prescribei  penalty  for  failure  of  recorder  to  keep  index  as 
"above  provided  for." 

Repenllns  eonlllotins  Inws. 

§  5.  All  laws  and  parts  of  laws  in  conflict  with  this  act 
are  hereby  repealed,  and  this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

III.    Reference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

« 

1.  Providing  that  general  assembly  may  create  mining, 
manufacturing,  and  agricultural  bureau;  the  office  of  state 
geologist;  and  exempt  capital  invested  in  any  or  all  kinds  of 
mining  or  manufacturing  business  from  taxation  for  a  period 
of  seven  years.    Const.,  art.  x. 

2.  Establishing  bureau  of  mines,  manufacturing,  and  agri- 
culture, and  defining  duties  of  the  commissioner  thereof. 
Sand.  &  H.  Digest  of  Stats.  (1894),  §§  5063-5072. 

3.  Providing  for  miner's  lien.    Acts  of  1895,  p.  27. 

4.  Establishing  general  police  regulations  in  connection 
virith  the  working  of  coal  mines  for  the  purpose  of  general 
security,  and  the  health  and  safety  of  employees.  Sand.  & 
H.  Digest  of  Stats.  (1894),  §§5045-5062;  Acts  of  1899,  p. 
165. 
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OAXXFOBNIA. 

I.     AOT  07  1891,  BKLATENO  to  PEEUTORMANCI  and  PBOOF  of  LiABOft. 

II«    Pboyisions  on  Subject  or  Bkcordino. 

III.  Rbottlatino  the  Sale  of  Mineral  Iiands  Belonging  to  the  State. 

IV.  Congressional  Act  Regulating  Hydraulic  Mining  in  California. 

Y.     BSFERENOE  TO  MISCELLANEOUS  LEGISLATION  ON  MINING  SUBJEGTB. 

In  1891  the  legislature  of  this  state  passed  an  act  providing 
for  the  proof  of  annual  labor,  forfeiture  to  co-owners,  and 
resumption  of  work  to  prevent  forfeituire.  Subsequently, 
in  1897,  another  act  more  comprehensive  in  scope  and  em- 
bracing some  of  the  subjects  embodied  in  the  previous  law 
was  passed.  (Stats.  1897,  p.  215.)  This  act  repealed  hj 
implication  the  act  of  1891,  to  the  extent  that  it  embraced  sub- 
jects covered  by  the  prior  law.  This  last  named  act  was 
itself  repealed  by  the  act  of  March  20,  1899.  (Stats.  1899, 
p.  148.) 

Owing  to  the  peculiar  phraseology  of  the  repealing  act, 
it  was  contended  that  it  was  ineffectual  and  d^d  not  operate  to 
repeal  the  act  of  1897.  This  contention  was  set  at  rest  by  a 
decision  of  the  supreme  court  of  California,^  holding  it  to  be 
effectual,  and  that  the  act  stood  repealed  March  20,  1899. 

Before  this  decision  was  rendered,  however,  the  legislature 
had  passed  a  second  repealing  act  the  phraseology  of  which 
was  free  from  objection,  which  took  effect  February  8,  1900. 
(Stats.  1900,  p.  9.) 

This  left  in  force  such  of  the  provisions  of  the  act  of  1891 
which  were  not  in  conflict  with  the  act  of  1897. 

The  act  of  1891  is  herewith  appended  in  fulL  With  the  ex- 
ception of  the  unrepealed  provisions  of  this  act  and  some  iso- 
lated legislation  on  the  subject  of  recording,  which  is  of  an 
equivocal  character,  so  far  as  it  affects  the  necessity  for  record* 
ing  of  mining  locations,  there  is  no  legislation  in  California 
supplementary  to  the  federal  mining  laws.    Since  the  repeal 
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of  the  act  of  1897,  in  some  parts  of  the  state  mining  districts 
have  been  reorganized  and  local  regulations,  limited  in  scope, 
have  been  adopted.  But  these  instances  are  sporadic.  In  the 
main  the  federal  mining  laws  are  the  sole  guide  to  the  miner 
in  locating  mining  claims  on  the  public  mineral  lands  in  this 
state. 

^Countj  oi  Kem  v.  Lee,  129  CaL  361,  61  Pac  1124. 


L    Act  of  Mabch  31, 1891. 

[Laws  of  1891,  pp.  219-221.] 

Proof  of  labor;  Forfeituro  for  failure  to  perforot  labor | 
Besvmptioa  of  work;  Forfeiture  to  oo-owaers. 

§  1.  Whenever  any  mine-owner,  company,  or  corporation 
shall  have  performed  the  labor 'and  made  the  improvements 
required  by  law  for  the  location  and  ownership  of  mining 
claims  or  lodes,  such  owner,  company,  or  corporation  shall 
file  or  cause  to  be  filed,  within  thirty  days  after  the  time  lim* 
ited  for  performing  such  labor  or  making  such  improvements, 
with  the  connty  recorder  of  deeds  of  the  county  in  which  the 
mine  or  claim  is  situated,  particularly  describing  the  labor 
performed  and  improvements  made,  and  the  value  thereof, 
which  affidavit  shall  be  prima  facie  evidence  of  the  facts  there- 
in stated.^  Upon  the  failure  of  any  claimant  or  mine-owner 
to  comply  with  the  conditions  of  this  act  in  the  performance 
of  labor,  or  making  of  improvements  upon  any  claim,  mine,  or 
mining  ground,  the  claim  or  mine  upon  which,  such  failure 
occurred  shall  be  opened  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been  made.'  But  if, 
previous  to  relocation,  the  original  locators,  their  heirs,  assigns, 
or  legal  representatives,  resume  work  upon  such  claim,  and 
continue  the  same  with  reasonable  diligence  until  the  required 
amount  of  labor  has  been  performed  or  improvements  made, 
and  the  required  statement  of  accounts  and  affidavits  filed 
with  the  county  recorder,  then  the  claim  shall  not  be  subject 
to  relocation  because  of  previous  failure  to  file  accounts.*  Upon 


1808  APPENDIX. 

the  failure  of  any  one  of  the  several  co-owners  to  contribnte 
his  portion  of  the  expenditures  required  hereby,  the  co-owners 
who  have  performed  the  labor  or  made  the  improvements  may, 
at  the  expiration  of  the  year,  give  such  delinquent  co-owner 
personal  notice,  in  writing,  or  by  publication  in  the  newspaper 
published  nearest  the  claim,  for  at  least  once  a  week  for  ninety 
days ;  and  if,  at  the  expiration  of  ninety  days  after  such  notice 
in  writing  or  publication,  such  delinquent  shall  fail  or  refuse 
to  contribute  his  portion  of  the  expenditures  required  by  this 
section,  his  interest  in  the  claim  shall  become  the  property 
of  his  co-owners  who  made  the  required  expenditures.     A 
copy  of  such  notice,  together  with  an  affidavit  showing  per- 
sonal service  or  publication,  as  the  case  may  be,  of  such  notice, 
when  filed  or  recorded  with  the  recorder  of  deeds  of  the  county 
in  which  such  mining  claim  is  situated,  shall  be  evidence  of  the 
acquisition  of  title  of  such  co-owners.    Where  a  person  or  com- 
pany has  or  may  run  a  tunnel  or  cuts,  in  good  faith,  for  the 
purpose  of  developing  a  lode,  lodes,  or  claims  owned  by  said 
person,  or  company,  or  corporation,  the  money  so  expended 
in  running  said  tunnel  shall  be  taken  and  considered  as  ex- 
pended on  said  lodes  or  claims;  provided,  further,  that  said 
lode,  claim,  or  claims  shall  be  distinctly  marked  on  the  surface 
as  provided  by  law. 

This  character  of  legislation  by  the  states  is  amenable  to  the  eritieism 
•ngg^ted  in  f  251. 

For  discussion  of  sabjeet  of  forfeiture  for  failure  to  perform  anBoal 
labor,  see  S  645. 
Validity  of  this  class  of  laws  questioned:  f  251. 
Forfeiture  to  co-owners:  |  646. 

For  departmental  regulations  on  this  subject,  see,  ante,  p.  1690. 
*For  discussion  of  this  subject:  See  |  636;  and  see  Harris  ▼.  KeUogg, 
117  Cal.  4S4;  49  Pac.  708. 

>8ee  similar  provision  in  federal  statues:     Beiv.  Stats.,  |  2324,  amU, 
p.  1651. 
*Bestoration  of  estate  by  resumption  of  work  discussed:    ||  651-654. 

§  2.  All  mining  locations  and  mining  claims  shall  be  sub- 
ject to  a  reservation  of  the  right  of  way  through  or  over  any 
mining  claims,  ditches,  roads,  canals,  cuts,  tunnels,  and  other 
easements  for  the  purpose  of  working  other  mines;  provided, 
that  any  damage  occasioned  thereby  shall  be  assessed  and 
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paid  for  in  the  manner  provided  by  law  for  land  taken  for 
public  nse  nnder  the  right  of  eminent  domain. 

Thii  iectioii  is  to  thd  mm»  purport  as  iubdiTiaioA  6  of  seetion  123S  of 
the  Code  of  Civil  Procedure  of  California,  and  is  nndonbtedly  unconsti- 
tutional.  For  a  discussion  of  the  subject,  see,  ante,  |§  252-264,  particu- 
larly §  263. 


II.    Pbovisions  on  Subject  of  Becobding. 

The  County  Goremment  Act,  approved  April  1,  1897,  (Stats.  1897,  p. 
452),  in  defining  the  duties  of  the  county  recorder,  prescribes:— 

§  120.  He  must,  npon  the  pasonent  of  his  fees  for  the 
same,  record,  separately,  in  large  and  well-bound  separate 
books,  in  a  fair  hand : — 

[Among  other  instruments] : 

12.  Such  other  writings  as  are  required  or  permitted  by 
law  to  be  recorded. 

Section  1159  of  the  Civil  Code  as  amended  March  9, 1897,  prescribes  :*- 

Judgments  affecting  the  title  to  or  possession  of  real  prop- 
erty authenticated  by  the  certificate  of  the  clerk  of  the  court 
in  which  such  judgments  were  rendered  (and  notices  of  loca- 
tion of  mining  claims),  may  be  recorded  without  acknowledg- 
ment, certificate  of  acknowledgment,  or  further  proof.    The 
record  of  all  notices  of  location  of  mining  claims  heretofore 
made  in  the  proper  office  without  acknowledgment,  or  certifi- 
cate of  acknowledgment,  or  other  proof  shall  have  the  same 
force  and  effect  for  all  purposes  as  if  the  same  had  been  duly 
acknowledged,  or  proved  and  certified  as  required  by  law. 
AfSdavits  showing  work  or  posting  of  notices  upon  mining 
claims  may  also  be  recorded  in  the  recorder's  office  of  the 
county  where  such  mining  claims  are  situated. 

The  supreme  eourt  of  California  has  held  that  under  these  statutes 
the  fees  collected  by  the  recorder  for  recording  notices  of  location  of 
mining  claims  are  to  be  paid  by  him  into  the  county  treasury,  but 
declined  to  pass  upon  the  validity  or  invalidity  of  the  records  as  evidence. 
County  of  Kern  v.  Lee,  129  Cal.  361,  363,  61  Pac.  1124. 

On  the  subject  of  recording,  consult  S  392. 
Lindley  on  M.— U4 
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III.    Regulatikq  Sale  of  Mikebal  Lands  Belonqiko  lo 

THE  State. 

A  law  was  passed  in  1874  providing  for  the  disposal  of  sixteenth  and 
thirty-sixth  sections  belonging  to  the  state  which  were  found  to  be  mineral 
in  character.  Stats.  1873-74,  p.  766;  Amended  Stats.  1875-76^  p.  20; 
Amended  Stats.  1880,  p.  26. 

This  act  and  those  amendatory  thereof  were  repealed  by  the  aet  of 
April  1,  1897,  (Stats.  1897,  p.  438).  The  repealing  aet  contained  the 
following  provisions:  — 

§  2.  When  it  shall  be  shown  b^  affidavits  or  otherwise,  to 
the  satisfaction  of  the  surveyor-general,  that  any  portion  of  a 
sixteenth  or  thirty-sixth  section  belonging  to  the  state  is 
valuable  for  its  mineral  deposits,  the  surveyor-general  shall 
not  approve  any  application  to  purchase  the  same,  nor  shall 
the  register  of  the  state  land  office  issue  a  certificate  of  pur- 
chase therefor  until  the  question  of  the  character  of  the  land 
has  been  referred,  for  determination,  to  a  court  of  competent 
jurisdiction,  in  the  manner  provided  by  section  thirty-four 
hundred  and  fourteen  of  the  Political  Code,  and  adjudged  not 
to  be  valuable  as  mining  land. 

§  3.  The  sixteenth  and  thirty-sixth  sections  belonging  to 
the  state,  in  which  there  may  be  found  valuable  mineral 
deposits,  are  hereby  declared  to  be  free  and  open  to  explora- 
tion, occupation,  and  purchase  of  the  United  States,  under 
the  laws,  rules,  and  regulations  passed  and  prescribed  by  the 
United  States  for  the  sale  of  mineral  lands. 

§  4.    This  act  shall  take  effect  from  and  after  its  passage. 

The  peculiarity  of  these  provisions  desenres  notice.  Formerly  min- 
eral lands  within  16th  and  36th  sections  were  sold  bj  the  state  under 
special  laws,  which  are  repealed  by  this  act.  Title  of  the  state  to  these 
sections  vests  upon  approval  of  the  survey  if  at  that  date  the  lands  were 
not  known  to  be  mineral  {ante,  |  142).  If  they  were  then  known  to  be 
mineral,  the  state  received  no  title.  The  act  therefore  can  have  no 
possible  application  to  any  lands  except  16th  or  36th  sections  wherein 
mineral  has  been  discovered  subsequent  to  the  approval  of  the  sorr^  and 
vesting  of  title  in  the  state.  What  is  the  object  of  the  actf  The  title 
gives  no  due.    It  does  not  purport  to  revest  title  in  the  federal  goveoi- 
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ment.   If  it  did  it  would  not  be  effectual  for  any  such  purpose  without 
the  consent  of  congress.    States  have  no  power  to  compel  the  United 
States  to  resume  sovereignty  over  such  lands  nor  impose  upon  the 
national  government  the  obligation  to  include  such  lands  within  its  public 
land  system  without  some  concurrent  congressional  legislation,  accepting 
the  burden.     (In  re  State  of  Montana,  27  L.  D.  474.)    If  the  intent  of 
the  act  is  to  provide  a  method  of  location  upon  the  theory  of  the  reten- 
tion of  the  title  by  the  state,  it  is  open  to  several  constitutional  objec- 
tions.   No  act  of  a  state  legislature  which  should  declare  that  the  law 
of  another  state,  without  re-enacting  it,  should  be  the  rule  of  civil  conduct 
on  a  certain  subject,  could  be  upheld.    We  see  no  difference  in  principle 
when  a  federal  statute  is  named.    Nevada  has  a  sinular  law  (see,  post, 
Nevada)  which  is  open  to  the  same  objection. 
Consult  Stanley  v.  Mineral  Union,  63  Pac.  59. 

A  statute  of  somewhat  similar  purport  was  passed  also  by  the  legis- 
lature of  Alabama  regulating  the  disposal  of  grants  made  by  Congress 
to  the  state  in  aid  of  railroad  construction.  See  Miller's  Executors  v. 
Swann,  150  U.  S.  132. 


IV.      CONGBESSIONAL  ACT  REGULATING  HYDBAULIC  MiNING  IN 

Califobnia. 

[27  Stats,  at  JLarge,  507;  Supplement  to  Bev.  Stats.,  voL  2,  p.  97.] 

Causes  leading  up  to  the  passage  by  congress  of  the  act  creating  the 
debris  commission:  §  848. 

Hydraulic  mining  not  a  nuisance  per  M^Principles  established  by 
the  debris  cases:  §  849. 

Essential  features  of  the  congressional  act  creating  the  California 
debris  commission  and  regulating  hydraulic  mining  in  the  state  of 
California:  I  850. 

Necessity  for  definition  of  term  ''hydraulic  mining' ':  f  851. 

What  constitutes  ''hydraulic  mining"  or  "mining  by  the  hydraulic 
process''  within  the  meaning  of  the  act:  §  852. 

Judicial  interpretation  of  the  act— Its  constitutionality:  f  853. 

California  debris  eommissioBy  Ko^r  eomposed* 

Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  America,  in  congress  assembled,  that 
a  commission  is  hereby  created,  to  be  known  as  tne  California 
debris  commission,  consisting  of  three  members.  The  presi- 
dent of  the  United  States  shall,  by  and  with  the  advice  and 
consent  of  the  senate,  appoint  the  commission  from  officers 
of  the  corps  of  engineers,  United  States  army.     Vacancies 
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occurring  therein  shall  be  filled  in  like  manner.  It  shall  hai^e 
the  authority,  and  exercise  the  powers  hereinafter  set  forth, 
under  the  supervision  of  the  chief  of  engineers  and  direction 
of  the  secretary  of  war. 

nlefl. 

§  2.  That  said  commission  shall  organize  within  thirty  days 
after  its  appointment  by  the  selection  of  such  ofiScers  as  may 
be  required  in  the  performance  of  its  duties,  the  same  to  be 
selected  from  the  members  thereof.  The  members  of  said 
commission  shall  receive  no  greater  compensation  than  is  now 
allowed  by  law  to  each,  respectively,  as  an  ofScer  of  said  corps 
of  engineers.  It  shall  also  adopt  rules  and  regulations,  not 
inconsistent  with  law,  to  govern  its  deliberations  and  prescribe 
the  method  of  procedure  under  the  provisions  of  this  act. 

Territorial  Jvriadictioii  of  eommiMioai  Kydraulie  ailat«g 
not  provided  for  in  thi*  act  proliibited. 

§  3.  That  the  jurisdiction  of  said  commission,  in  so  far  as 
the  same  affects  mining  carried  on  by  the  hydraulic  process, 
shall  extend  to  all  such  mining  in  the  territory  drained  by  the 
Sacramento  and  San  Joaquin  river  systems  in  the  state  of 
California.  Hydraulic  mining,  as  defined  in  section  eight 
hereof,  directly  or  indirectly  injuring  the  navigability  of 
said  river  systems,  carried  on  in  said  territory  other  than  as 
permitted  under  the  provisions  of  this  act  is  hereby  prohibited 
and  declared  unlawful. 

Duty  of  oommisBioii  to  adopt  plans  to  restoro  navlca- 
bility  of  riTer%  and  permit  hydranlio  mining  nnder  proper 
reetriotione* 

§  4.  That  it  shall  be  the  duty  of  said  commission  to  mature 
and  adopt  such  plan  or  plans,  from  examinations  and  surveys 
already  made  and  from  such  additional  examinations  and 
surveys  as  it  may  deem  necessary,  as  will  improve  the  navi- 
gability of  all  the  rivers  comprising  said  systems,  deepen  their 
channels,  and  protect  their  banks.    Such  plan  or  plans  shall 
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be  matured  with  a  view  of  making  the  same  effective  as  against 
the  encroachment  of  and  damage  from  debris  resulting  from 
mining  operations,  natural  erosion,  or  other  causes,  with  a 
view  of  restoring,  as  near  as  practicable  and  the  necessities 
of  commerce  and  navigation  demand,  the  navigability  of  said 
rivers  to  the  condition  existing  in  eighteen  hundred  and  sixty, 
and  permitting  mining  by  the  hydraulic  process,  as  the  term 
is  understood  in  said  state,  to  be  carried  on,  provided  the 
same  can  be  accomplished  without  injury  to  the  navigahility 
of  said  rivers  or  the  lands  adjacent  thereto. 

Duty  of  commission  to  inTestiffate  praotioability  of  storaso 
sites  and  of  settling  reservoirs. 

§  5.  That  it  shall  further  examine,  survey,  and  determine 
the  utility  and  practicability,  for  the  purposes  hereinafter 
indicated,  of  storage  sites  in  the  tributaries  of  said  rivers  and 
in  the  respective  branches  of  said  tributaries,  or  in  the  plains, 
basins,  sloughs,  and  tule  and  swamp  lands  adjacent  to  or 
along  the  course  of  said  rivers,  for  the  storage  of  debris  or 
water  or  as  settling  reservoirs,  with  the  object  of  using  the 
same  by  either  or  all  of  these  methods  to  aid  in  the  improve- 
ment and  protection  of  said  navigable  rivers  by  preventing 
deposits  therein  of  debris  resulting  from  mining  operations, 
natural  erosion,  or  other  causes,  or  for  affording  relief  thereto 
in  flood  time  and  providing  sufficient  water  to  maintain  scour- 
ing force  therein  in  the  summer  season;  and  in  connection 
therewith  to  investigate  such  hydraulic  and  other  mines  as 
are  now  or  may  have  been  worked  by  methods  intended  to 
restrain  the  debris  and  material  moved  in  operating  such  mines 
by  impounding  dams,  settling  reservoirs,  or  otherwise,  and  in 
general  to  make  such  study  of  and  researches  in  the  hydraulic 
mining  industry  as  science,  experience,  and  engineering  skill 
may  suggest  as  practicable  and  useful  in  devising  a  method  or 
methods  whereby  such  mining  may  be  carried  on  as  aforesaid. 


3>iit7  to  note  the  etfeot  on  streams  of  snch  mining  as  the 
•osunission  may  permit. 

§  6.    That  the  said  commission  shall  from  time  to  time  note 
the  conditions  of  the  navigable  channels  of  said  river  systems, 
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by  cross-section  surveys  or  otherwise,  in  order  to  ascertain  the 
effect  therein  of  such  hydraulic  mining  operations  as  may  be 
permitted  by  its  orders  and  such  as  is  caused  by  erosion, 
natural  or  otherwise. 

Amnval  report  of  ooaunlssioii* 

§  7.  That  said  commission  shall  submit  to  the  chief  of 
engineers,  for  the  information  of  the  secretary  of  war,  on  or 
before  the  fifteenth  day  of  November  of  each  year,  a  report  of 
its  labors  and  transactions,  with  plans  for  the  construction, 
completion,  and  preservation  of  the  public  works  outlined  in 
this  act,  together  with  estimates  of  the  cost  thereof,  stat- 
ing what  amounts  can  be  profitably  expended  thereon  each 
year.  The  secretary  of  war  shall  thereupon  submit  same  to 
congress  on  or  before  the  meeting  thereof. 

^'Hydranlio  minlnc"  defined. 

§  8.  That  for  the  purposes  of  this  act  **  hydraulic  mining" 
and  ''mining  by  the  hydraulic  process,"  are  hereby  declared 
to  have  the  meaning  and  application  given  to  said  terms  in 
said  state. 

What  constitutes  "hydraulic  mining '^  or  <' mining  bj  the  hydraulic 
process":  Sf  851,  852. 

Permit  to  mine,  how  obtained;  Petition* 

§  9.  That  the  individual  proprietor  or  proprietors,  or  in 
case  of  a  corporation,  its  manager  or  agent  appointed  for  that 
purpose,  owning  mining  ground  in  the  territory  in  the  state 
of  California,  mentioned  in  section  three  hereof,  which  it  is 
desired  to  work  by  the  hydraulic  process,  must  file  with  said 
commission  a  verified  petition,  setting  forth  such  facts  as  will 
comply  with  law  and  the  rules  prescribed  by  said  commis- 
sion. 


Bisht  to  resnlate  the  restraining  of  the  debris  to  be  si 
rendered  by  petitioner. 

§  10.    That  said  petition  shall  be  accompanied  by  an  instra« 
ment  duly  executed  and  acknowledged,  as  required  by  the 
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law  of  the  said  state,  "whereby  the  owner  or  owners  of  such 
mine  or  mines  surrender  to  the  United  States  the  right  and 
privilege  to  regnlate  by  law,  as  provided  in  this  act,  or  any 
Jaw  that  may  hereafter  be^  enacted,  or  by  such  rules  and  regu- 
lations as  may  be  prescribed  by  virtue  thereof,  the  manner 
and  method  in  which  the  debris  resulting  from  the  working 
)f  said  mine  or  mines  shall  be  restrained,  and  what  amount 
ihall  be  produced  therefrom;  it  being  understood  that  the 
urrender  aforesaid  shall  not  be  construed  as  in  any  way 
ffecting  the  right  of  such  owner  or  owners  to  operate  said 
line  or  mines  by  any  other  process  or  method  now  in  use  in 
lid  state;  provided,  that  they  shall  not  interfere  with  the 
ivigability  of  the  aforesaid  rivers. 


Joint  petitioii  by  adjoining  owners. 

§  11.  That  the  owners  of  several  mining  claims  situated  so 
to  require  a  common  dumping-ground,  or  dam,  or  other 
training  works  for  the  debris  issuing  therefrom  in  one  or 
re  sites,  may  file  a  joint  petition  setting  forth  such  facts  in 
lition  to  the  requirements  of  section  nine  hereof;  and 
jre  the  owner  of  a  hydraulic  mine  or  owners  of  several 
1  mines  have  and  use  common  dumping-sites  for  impound- 
debris  or  as  settling  reservoirs,  which  sites  are  located 
w  the  mine  of  an  applicant  not  entitled  to  use  same,  such 
shall  also  be  stated  in  said  petition.  Thereupon  the  same 
3eding8  shall  be  had  as  provided  for  herein. 

Hob  o£  petition  to  bo  pnbUahed;  Examination  of  mine; 
i  mAX  Ite  Hied  I  Fnrtber  hearings. 

J.  A  notice  specifying  briefly  the  contents  of  said  peti- 
ind  fixing  a  time  previous  to  which  aU  proofs  are  to  be 
tted,  shall  be  published  by  said  commission  in  some 
aper  or  newspapers  of  general  circulation  in  the  commu- 
interested  in  the  matter  set  forth  therein.  If  published 
%ily  paper  such  publication  shall  continue  for  at  least 
ra ;  if  in  a  weekly  paper  in  at  least  three  issues  of  the 
Pending  publication  thereof  said  commission,  or  a 
tee  thereof,  shall  examine  the  mine   and  premises  de- 
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seribed  in  such  petition.  On  or  before  the  time  so  fixed  all 
parties  interested,  either  as  petitioners  or  contestants,  whether 
miners  or  agriculturalists,  may  file  affidavits,  plans,  and  maps 
in  support  of  their  respective  claims.  Further  hearings,  upon 
notice  to  all  parties  of  record,  may  be  granted  by  the  com- 
mission when  necessary. 


Pedflloa  of  oomnitfltoai  Order  dir«etlnc  nittmer  of 
■tmotlon  of  dam  and  eondltioii  imdor  wUeh  oporatloBs 
bo  carried  on. 

§  13.  That  in  case  a  majority  of  the  members  of  said  com- 
mission, within  thirty  days  after  the  time  so  fixed,  coneur  in 
a  decision  in  favor  of  the  petitioner  or  petitioners,  the  said 
commission  shall  thereupon  make  an  order  directing  the 
methods  and  specifying  in  detail  the  manner  in  which  opera- 
tions shall  proceed  in  such  mine  or  mines;  what  restraining 
or  impounding  works,  if  facilities  therefor  can  be  found,  shall 
be  built  and  maintained;  how  and  of  what  material;  where  to 
be  located ;  and  in  general  set  forth  such  further  requirements 
and  safeguards  as  will  protect  the  public  interests  and  pre- 
vent injury  to  the  said  navigable  rivers,  and  the  lands 
adjacent  thereto,  with  such  further  conditions  and  limitations 
as  will  observe  all  the  provisions  of  this  act  in  relation  to  the 
working  thereof  and  the  payment  of  taxes  on  the  gross  pro- 
ceeds of  same;  provided,  that  all  expense  incurred  in  com- 
plying with  said  order  shall  be  borne  by  the  owner  or  owners 
of  such  mine  or  mines. 


Bnbmiiflioii  of  plans  for  oorrootioai  Ooastrvetton  of 

§  14.  That  such  petitioner  or  petitioners  must  within  a 
reasonable  time  present  plans  and  specifications  of  all  works 
required  to  be  built  in  pursuance  of  said  order  for  examina- 
tion, correction,  and  approval  by  said  commission ;  and  there- 
upon work  may  immediately  commence  thereon  under  the 
supervision  of  said  commission  or  representative  thereof 
attached  thereto  from  said  corps  of  engineers,  who  shall 
inspect  same  from  time  to  time.  Upon  completion  thereof, 
if  found  in  every  respect  to  meet  the  requirements  of  the  said 
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order  and  said  approved  plana  and  specificationa,  permission 
shall  thereupon  be  granted  to  the  owner  or  owners  of  such 
mine  or  mines  to  commence  mining  operations,  subject  to  the 
conditions  of  said  order  and  the  provisions  of  this  act. 


i9r  mtmj  eoi 

§  15  That  no  permission  granted  to  a  mine-owner  or 
owners  under  this  act  shall  take  effect,  so  far  as  regards  the 
working  of  a  mine,  until  all  impounding  dams  or  other  re- 
straining works,  if  any  are  prescribed  by  the  order  granting 
such  permission,  have  been  completed,  and  until  the  impound- 
ing dams  or  other  restraining  works  or  settling  reservoirs 
provided  by  said  commission  have  reached  such  a  stage  as, 
in  the  opinion  of  said  commission,  it  is  safe  to  use  the  same ; 
provided,  however,  that  if  said  commission  shall  be  of  the 
opinion  that  the  restraining  and  other  works  already  con- 
structed at  the  mine  or  mines  shall  be  sufficient  to  protect  the 
navigable  rivers  of  said  systems  and  the  work  of  said  com- 
mission, then  the  owner  or  owners  of  such  mine  or  mines  may 
be  permitted  to  commence  operations. 


Joint  coBatmction  and  use  by  adJoIiilBc  owners;  Expenflo, 
how  divided;  Where  dams  mmet  be  eoaetmoted* 

§  16.    That  in  case  the  joint  petition  referred  to  in  section 
eleven  hereof  is  granted,  the  commission  shall  fix  the  respective 
amounts  to  be  paid  by  each  owner  of  such  mines  toward 
providing  and  building  necessary  ftnpounding  dams  or  other 
restraining  works.    In  the  event  of  a  petition  being  filed  after 
the  entry  of  such  order,  or  in  case  the  impounding  dam  or 
dams  or  other  restraining  works  have  already  been  constructed 
and  accepted  by  said  commission,  the  commissicm  shall  fix 
such  amount  as  may  be  reasonable  for  the  privilege  of  dump- 
ing therein,  which  amount  shall  be  divided  between  the  original 
owners  of  such  impounding  dams  or  other  restraining  works 
is  proportion  to  the  amount  Respectively  paid  by  each  party 
owning  same.     The  expense  of  maintaining  and  protecting 
0uch  joint  dam  or  works  shall  be  divided  among  mine-owners 
using  the  same,  in  such  proportion  as  the  commission  shall 
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determine.  In  all  cases  where  it  is  practicable,  restraining  and 
impounding  works  are  to  be  provided,  constructed,  and  main- 
tained  by  mine-owners  near  or  below  the  mine  or  mines  before 
reaching  the  main  tributaries  of  said  navigable  waters. 


No  Ml-aliig  to  bo  allowod  whoro  deteis  eaaaot  bo 

§  17.  That  at  no  time  shall  any  more  debris  be  permitted 
to  be  washed  away  from  any  hydraulic  mine  or  mines  situated 
on  the  tributaries  of  said  rivers,  and  the  respective  branches 
of  each,  worked  under  the  provisions  of  this  act,  than  can  be 
impounded  within  the  restraining  works  erected. 


OoBuniMion  may  revoke  or  atodlfy  tke  order  Allowiag 
owtter  to  operatob 

§  18.  That  the  said  commission  may  at  any  time,  when 
the  condition  of  the  navigable  rivers  or  when  the  capacities 
of  all  impounding  and  settling  facilities  erected  by  mine- 
owners  or  such  as  may  be  provided  by  government  authority 
require  same,  modify  the  order  granting  the  privilege  to  mine 
by  the  hydraulic  mining  process  so  as  to  reduce  amount 
thereof  to  meet  the  capacities  of  the  facilities  then  in  use,  or 
if  actually  required  in  order  to  protect  the  navigable  rivers 
from  damage,  may  revoke  same  until  the  further  notice  of  the 
commission. 

Intentioiud  Tiolatioii  of  order  works  m  f  orf eltvre  of  riglkt 
to  mine. 

§  19.  That  an  intentional  violation  on  the  part  of  a  mine- 
owner  or  owners,  company,  or  corporation,  or  the  agents  or 
employees  of  either,  of  the  conditions  of  the  order  granted 
pursuant  to  section  thirteen,  or  such  modifications  thereof  as 
may  have  been  made  by  said  commission,  shall  work  a  for- 
feiture of  the  privileges  thereby  conferred,  and  upon  notice 
being  served  by  the  order  of  said  commission  upon  such 
owner  or  owners,  company,  or  corporation,  or  agent  in  charge, 
work  shall  immediately  cease.  Said  commission  shall  take 
necessary  steps  to  enforce  its  orders  in  case  of  the  failure, 
neglect,  or  refusal  of  such  owner  or  owners,  company,  or 
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corporation,  or  agents  thereof,  to  comply  therewith,  or  in  the 
event  of  any  person  or  persons,  company,  or  corporation 
working  by  said  process  in  said  territory  contrary  to  law. 

Duty  of  eoBunissioii  to  Tisit  mines  la  operatioa* 

§  20.  That  said  commission,  or  a  committee  therefrom,  or 
of&cer  of  said  corps  assigned  to  duty  under  its  orders,  shall, 
whenever  deemed  necessary,  visit  said  territory  and  all  mines 
operating  under  the  provisions  of  this  act.  A  report  of  such 
examination  shall  be  placed  on  file. 


Public  lands  and  timber  mad  stone  tbereon  may  bo  nsed  by 
tbo  commission. 

§  21.  That  the  said  commission  is  hereby  granted  the  right 
to  use  any  of  the  public  lands  of  the  United  States,  or  any 
rock,  stone,  timber,  trees,  brush,  or  material  thereon  or  therein, 
for  any  of  the  purposes  of  this  act ;  and  the  secretary  of  the 
interior  is  hereby  authorized  and  requested,  after  notice  has 
been  filed  with  the  commissioner  of  the  general  land  office  by 
said  commission,  setting  forth  what  public  lands  are  required 
by  it  under  the  authority  of  this  section,  that  such  land  or 
lands  shall  be  withdrawn  from  sale  and  entry  under  the  laws 
of  the  United  States. 

Penalty  for  wUlfvlly  injnrins  dams,  and  for  workini;  by 
liydranlic  process  contrary  to  law. 

§  22.  That  any  person  or  persons  who  willfully  or  mali- 
ciously injure,  damage,  or  destroy,  or  attempt  to  injure,  dam- 
age, or  destroy,  any  dam  or  other  work  erected  under  the 
provisions  of  this  act  for  restraining,  impounding,  or  settling 
purposes,  or  for  use  in  connection  therewith,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
to  exceed  the  sum  of  five  thousand  dollars  or  be  imprisoned 
not  to  exceed  five  years,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court.  And  any  person  or  persons, 
company,  or  corporation,  their  agents  or  employees,  who  shall 
mine  by  the  hydraulic  process,  directly  or  indirectly,  injuring 
the  navigable  waters  of  the  United  States,  in  violation  of  the 
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provisions  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceed- 
ing five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court;  provided,  that  this  section  shall  take 
effect  on  the  first  day  of  May,  eighteen  hundred  and  ninety- 
three. 


Tax  of  three  per  eent  of  cross  prooeeds  of  mine  to  be  poid 
imto  treasury  of  United  States ;  Debris  fund. 

§  23.  That  upon  the  construction  by  the  said  commission 
of  dams  or  other  works  for  the  detention  of  debris  from 
hydraulic  mines  and  the  issuing  of  the  order  provided  for  by 
this  act  to  any  individual,  company,  or  corporation,  to  work 
any  mine  or  mines  by  hydraulic  process,  the  individual,  com- 
pany, or  corporation  operating  thereunder  working  any  mine 
or  mines  by  hydraulic  process,  the  debris  from  which  flows  into 
or  is  in  whole  or  in  part  restrained  by  such  dams  or  other 
works  erected  by  said  commission,  shall  pay  a  tax  of  three  per 
centum  on  the  gross  proceeds  of  his,  their,  or  its  mine  so 
worked;  which  tax  of  three  per  centum  shall  be  ascertained 
and  paid  in  accordance  with  regulations  to  be  adopted  by  the 
secretary  of  the  treasury,  and  the  treasurer  of  the  United 
States  is  hereby  authorized  to  receive  the  same.  All  sums  of 
money  paid  into  the  treasury  under  this  section  shall  be  set 
apart  and  credited  to  a  fund  to  be  known  as  the  ^'debris 
fund,"  and  shall  be  expended  by  said  commission  under  the 
supervision  of  the  chief  of  engineers  and  direction  of  the 
secretary  of  war,  in  addition  to  the  appropriations  made  by 
law  in  the  construction  and  maintenance  of  such  restraining 
works  and  settling  reservoirs  as  may  be  proper  and  necessary ; 
provided,  that  said  commission  ia  hereby  authorized  to  receive 
and  pay  into  the  treasury  from  the  owner  or  owners  of  mines 
worked  by  the  hydraulic  process,  to  whom  permission  may 
have  been  granted  so  to  work  under  the  provisions  hereof,  such 
money  advances  as  may  be  offered  to  aid  in  the  construction 
of  such  impounding  dams  or  other  restraining  works,  or 
settling  reservoirs,  or  sites  therefor,  as  may  be  deemed  necet- 
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saiy  by  said  oommission  to  protect  the  navigable  channels  of 
said  river  aystems,  on  condition  that  all  moneys  so  advanced 
shall  be  refunded  as  the  said  tax  is  paid  into  the  said  debris 
fund;  and  provided  farther,  that  in  no  event  shall  the  gov- 
ernment of  the  United  States  be  held  liable  to  refund  same 
except  as  directed  by  this  section. 

ComailMiiim  may  eonsvlt  with  a  eominiftsloA  •£  •agtiieers 
autlioriaed  hy  the  state  to  aet. 

§  24.  That  for  the  purpose  of  securing  harmony  of  action 
and  economy  in  expenditures  in  the  work  to  be  done  by  the 
United  States  and  the  state  of  California,  respectively,  the 
former  in  its  plans  for  the  improvement  and  protection  of 
the  navigable  streams  and  to  prevent  the  depositing  of  mining 
debris  or  other  materials  within  the  same,  and  the  latter  in 
its  plans  authorized  by  law  for  the  reclamation,  drainage,  and 
protection  of  its  lands,  or  relating  to  the  working  of  hydraulic 
mines,  the  said  commission  is  empowered  to  consult  thereon 
with  a  commission  of  engineers  of  said  state,  if  authorized  by 
said  state  for  said  purpose,  the  result  of  such  conference  to 
be  reported  to  the  chief  of  engineers  of  the  United  States 
army,  and  if  by  him  approved  shall  be  followed  by  said  com- 
mission. 

OommiMton  may  eonatmct  dams  to  restrain  debris  already 
l«>ds«d  in  trilmtaries  of  main  rivers  $  Certain  recommendations 
adopted  and  made  basis  of  operations;  Appropriation. 

§  25.  That  said  commission,  in  order  that  such  material 
as  is  now  or  may  hereafter  be  lodged  in  the  tributaries  of  the 
Sacramento  and  San  Joaquin  river  systems  resulting  from 
mining  operations,  natural  erosions,  or  other  causes,  shall  be 
prevented  from  injuring  the  said  navigable  rivers,  or  such  of 
the  tributaries  of  either  as  may  be  navigable,  and  the  land 
adjacent  thereto,  is  hereby  directed  and  empowered,  when 
appropriations  are  made  therefor  by  law,  or  sufficient  money 
is  deposited  for  that  purpose  in  said  debris  fund,  to  build  at 
such  points  above  the  head  of  navigation  in  said  rivers  and  on 
the  main  tributaries  thereof,  or  branches  of  such  tributaries, 
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or  at  any  place  adjacent  to  the  same,  which  in  the  judgment 
of  said  commission,  will  effect  said  object  (the  same  to  be  of 
such  material  as  will  insure  safety  and  permanency),  re- 
straining or  impounding  dams  and  settling  reservoirs,  with 
such  canals,  locks,  or  other  works  adapted  and  required  to  com- 
plete same.  The  recommendations  contained  in  executive 
document  numbered  two  hundred  and  sixty-seven,  fifty-first 
congress,  second  session,  and  executive  document  numbered 
ninety-eight,  forty-seventh  congress,  first  session,  as  far  as 
they  refer  to  impounding  dams,  or  other  restraining  works, 
are  hereby  adopted,  and  the  same  are  directed  to  be  made  the 
basis  of  operations.  The  sum  of  fifteen  thousand  dollars  is 
hereby  appropriated,  from  moneys  in  the  treasury  not  other- 
wise appropriated,  to  be  immediately  available  to  defray  the 
expenses  of  said  commission. 

y.    Befebencb  to  Miscellaneous  Legislation  on  Minino 

Subjects. 

1.  Bights  of  way  for  roads,  tunnels,  ditches,  flumes,  and 

other  easements  for  mining  purposes.  Code  Civ.  Proc,  §  1238, 

i^ubd.  5,  ^'Eminent  Domain." 

For  the  rulings  of  the  Supreme  Court  on  this  subject  and  a  general 
discussion  of  this  class  of  legislation,  see  SS  252-264. 

2.  Act  establishing  a  uniform  system  of  mine  bell  signals. 
Stats.  1893,  p.  82. 

3.  An  act  for  the  protection  of  stockholders  in  mining 
companies.  Laws  of  1873-74,  p.  866,  amended  Feb.  26,  1897, 
Stats.  1897,  p.  38 ;  Laws  of  1880,  p.  131,  amended  Stata.  1897, 
p.  96. 

4.  Providing  for  the  maintenance  and  establishment  of  a 
state  mining  bureau.    Stats.  1893,  p.  203. 

5.  Mining  partnerships.    Civ.  Code,  §§  2511-2520. 

6.  Providing  for  egress  from  mines  (escape  shafts).  Stats. 
1871-72,  p.  413. 

7.  Defining  hydraulic  mining.    Civ.  Code,  §§  1424-1425. 

8.  Providing  for  appointment  of  debris  commissioner. 
Stats.  1893,  p.  339,  amended  March  17,  1897 ;  Stats.  1897,  f, 
169. 
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9.  Making  appropriation  for  construction  of  debris  dams 
subject  to  conditions  of  above  act  of  1893.    Stats.  1901,  p.  7. 

10.  Reserving  rights  of  way  over  mining  claims  for  pur- 
pose of  working  other  mines.  Stats.  1869-70,  p.  569 ;  Stats. 
1891,  p.  219. 

11.  Mining  corporations.  Civ.  Code,  §§  584-587.  Act  sup- 
plemental thereto.    Stats.  1871-72,  p.  443. 

12.  Providing  for  order  of  court  to  permit  litigants  to  enter 
and  survey  mine  in  dispute.    Code  Civ.  Proc.,  §§  742-743. 

13.  Defining  miner's  inch  of  water.    Stats.  1901,  p.  660. 
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OOXiOKAlMK 

I.    Legislation  Belatino  to  Lodi  Glaix s. 
II.    Legislation  Relating  to  Placer  Claims. 

III.  Legislation  Belating  to  Tunnels  and  Tunnel  Claiks. 

A.  Tunnel  Act  of  April  17,  1897. 

B.  Tunnel  Claiic. 

IV.  Befsrencb  to  Miscellaneous  Legislation  on  Mining  Subjects. 

L    Legislation  Relating  to  Lode  Claims. 

1.  L«de  olaiaui;  Iie]is:th. 

The  length  of  any  lode  claim  hereafter  located  may  eqnal 
but  not  exceed  fifteen  hundred  feet  along  the  veuu  Mills* 
Annot.  Stats.,  §  3148 ;  Gen.  Stats.  1883,  p.  722. 

The  above  regulation  is  merely  a  re-enactment  of  the  federal  rule  as 
to  length. 

Subject  discussed  in  text:  |  361. 

2.  Xfode  elaimai  Width. 

The  width  of  lode  claims  hereafter  located  in  Oilpin,  Clear 
Creek,  Boulder,  and  Summit  counties,  shall  be  seventy-llye 
feet  on  each  side  of  the  center  of  the  vein  or  crevice;  and  in 
all  other  counties  the  width  of  the  same  shall  be  one  hundred 
and  fifty  feet  on  each  side  of  the  center  of  the  vein  or  crevice ; 
provided,  that  hereafter  any  county  may,  at  any  general  elec- 
tion, determine  upon  a  greater  width,  not  exceeding  three 
hundred  feet  on  each  side  of  the  center  of  the  vein  or  lode,  by 
a  majority  of  the  legal  votes  cast  at  said  election,  and  any 
county,  by  such  vote  at  such  election,  may  determine  upon  a 
less  width  than  above  specified.  Mills'  Annot.  Stats.,  §  3149; 
Gen.  Stats.  1883,  p.  722. 

Subject  discussed  in  text:  S  361. 
Location  covering  excessive  area:  (  362. 

3.  Xiooatioa  eertifloatej  Oontenta  aad  record* 

The  discoverer  of  a  lode  shall,  within  three  months  from 
the  date  of  discovery,  record  his  claim  in  the  oflSce  of  the 
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recorder  of  the  county  in  which  such  lode  is  situated,*  by  a 
location  certificate,  which  shall  contain :  1st,  the  name  of  the 
lode;  2d,  the  name  of  the  locator;  3d,  the  date  of  location; 
4th,  the  number  of  feet  in  length  claimed  on  each  side  of  the 
center  of  discovery  shaft;  5th,  the  general  course  of  the 
lode  as  near  as  may  be.  Mills'  Annot.  Stats.,  §3150;  Gen. 
Stats.  1883,  p.  722. 

Section  referred  to  in  text:  S  380. 

Purpose  of  location  certificate:  {  379. 

Bules  of  construction  applied:  {  381. 

Effect  of  failure  to  comply  with  jthe  law  as  to  contents  of  certificate: 
f  384. 

Time  and  place  of  record,  and  effect  of  failure  to  record  within  time 
limited:  §§  389-390. 

^Depositing  with  recorder  for  purpose  of  record  is  sufficient:  Shepard 
«.  Murphy,  26  Colo.  350,  58  Pac.  588. 

4.  Records  of  mlwliig  dlstiiots  to  lie  filed  with  eovnty  olerlc* 

A  copy  of  all  the  records,  laws,  and  proceedings  of  each 
mining  district^  so  far  [as]  they  relate  to  lode  claims,  shall  be 
ffled  in  the  oflBce  of  the  county  clerk  of  the  county  in  which 
the  district  is  situated,  within  the  boundaries  of  the  district 
attached  to  the  same,  which  shall  be  taken  as  evidence  in  any 
court  having  jurisdiction  in  the  matters  concerned  in  such 
record  or  proceeding;  and  all  such  records  of  deeds  and  con- 
veyances, laws  and  proceedings  of  any  mining  distri'ct  hereto- 
fore filed  in  the  clerk's  oflSce  of  the  proper  county,  and 
transcripts  thereof  duly  certified,  whether  such  records  relate 
to  gulch  claims,  lode  claims,  building  lots,  or  other  real  estate, 
shall  have  the  like  effect  as  evidence.  Mills'  Annot.  Stats., 
§  3147 ;  Gen.  Stats.  1883,  p.  722. 

5.  Iioeation  eertifieate  Toid  unless  eontaining  the  proper 
elements* 

Any  location  certificate  of  a  lode  claim  which  shall 
not  contain  the  name  of  the  lode,  the  name  of  the  locator,  the 
date  of  location,  the  number  of  lineal  feet  claimed  on  each 
side  of  the  discovery  shaft,  the  general  course  of  the  lode,  and 
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such  description  as  shall  identify  the  claim  with  reasonable 
certainty,  shall  be  void.  Mills'  Annot.  Stats.,  §3151;  Greou 
Stats.  1883,  p.  722. 

Effect  of  failure  to  complj  with  the  law  as  to  contents  of  certificate: 
1384. 

Ab  to  right  of  amendment,  consult  Frisholm  «•  Fitzgerald,  25  Colo. 
290,  53  Pac  1109. 

See  note  to  next  paragraph. 

6.  Lode  elmiai;  DisooTerj  ah  Aft;  Prellainaiy  notiee. 

Before  filing  such  location  certificate  the  discoverer  shall 
locate  his  claim  by:  first,  sinking  a  discovery  shaft  upon  the 
lode,  to  the  depth  of  at  least  ten  feet  from  the  lowest  part  of 
the  rim  of  such  shaft  at  the  surface,  or  deeper,  if  necessary 
to  show  a  well-defined  crevice  ;^  second,  by  posting  at  the  point 
of  discovery  on  the  surface  a  plain  sign  or  notice,  containing 
the  name  of  the  lode,  the  name  of  the  locator,  and  the  date  of 
discovery;^  third,  by  marking  the  surface  boundaries  of  the 
claim.    Mills'  Annot.  Stats.,  §  3152;  Oen.  Stats.  1883,  p.  723. 

^ '  *  Cre\'ice ' '  means  mineral-bearing  vein :  Beala  v.  Cone,  27  Colo.  473^ 
£3  Am.  St.  Bep.  92,  62  Pac  948,  958. 

Statute  referred  to  in  text :  $  343,  p.  448. 

Object  of  requirement  as  to  development  work:  |  344. 

Belation  of  discovery  shaft  to  discovery:  |  345. 

Extent  of  development  work:  §  346. 

Can  preliminary  development  work  be  credited  on  first  year's  workf 
S  632. 
'Preliminary  notice  and  its  posting  discussed  in  text:  Sf  350-3511. 

Place  and  manner  of  posting:  §  356. 

Liberal  rules  of  construction  applied  to  notices:  |  355. 

7.  MarklnK  the  boundaries. 

Such  surface  boundaries  shall  be  marked  by  six  substantial 
posts,  hewed  or  marked  on  the  side  or  sides  which  are  in 
toward  the  claim,  and  sunk  in  the  ground,  to  wit:  One  at 
each  comer  and  one  at  the  center  of  each  side  line.  Where  it 
is  practically  impossible  on  account  of  bedrock  to  sink  such 
posts,  they  may  be  placed  on  a  pile  of  stones,  and  where,  in 
marking  the  surface  boundaries  of  a  claim,  any  one  or  more 
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of  such  posts  shall  fall  by  right  upon  precipitous  ground, 
where  the  proper  placing  of  it  is  impracticable  or  dangerous 
to  life  or  limb,  it  shall  be  legal  and  valid  to  place  any  such 
post  at  the  nearest  practicable  point/  suitably  marked  to 
designate  the  proper  place.  Mills'  Annot.  Stats.,  §  3153;  Gen. 
Stats.  1883,  p.  723. 

Section  referred  to  in  text:  S  374. 

Time  allowed  for  marking:  |  372. 

Necessity  for,  and  object  of,  marking:  S  371. 

What  is  sufficient  marking  under  the  federal  law :  {  373. 

Perpetuation  of  monuments:  f  375. 
*■  Croesus  M.  and  M.  Go.  v.  Colorado  L.  and  M.  Co.,  19  Fed.  78 ;  Tajlor 
V.  Parenteau,  23  Colo.  368,  4S  Pac  505;  Beals  v.  Cone,  27  Colo.  473, 
83  Am.  St.  Bep.  92,  62  Pac.  948. 

8.  EqnWalent  of  dlsooTery  shaft. 

Any  open  cut,  cross-cut,  or  tunnel,  which  shall  cut  a  lode  at 
the  depth  of  ten  feet  below  the  surface,  shall  hold  such  lode, 
the  same  as  if  a  discovery  shaft  were  sunk  thereon,  or  an  adit 
of  at  least  ten  feet  in  along  the  lode,  from  the  point  where  the 
lode  may  be  in  any  manner  discovered,  shall  be  equivalent  to 
a  discovery  shaft.  Mills'  Annot  Stats.,  §  3154;  Gen  Stats. 
1883,  p.  723. 

Subject  of  discovery  shaft  and  its  equivalent  discussed  in  text:  SS 
343-346. 

O.     DiseoTcry  ahaf  t»  ttm*  wlthla  which  it  mnmt  b«  siiah. 

The  discoverer  shall  have  sixty  days  from  the  time  of  un- 
covering or  disclosing  a  lode  to  sink  a  discovery  shaft  thereon. 
Mills'  Annot  Stats.,  §  3155;  Gen.  Stats.  1883,  p.  723. 

See  note  to  preceding  section. 

10.  Eztralateral  vlshtsi  Intralimital  rlshta. 

The  location,  or  location  certificate,  of  any  lode  claim  shall 
be  construed  to  include  all  surface  ground  within  the  surface 
lines  thereof,  and  all  lodes  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  lines  extend- 
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ed  downward,  vertically,  with  such  parts  of  all  lodes  or  ledges 
as  continue  by  dip  beyond  the  side  lines  of  the  claim,  but  shall 
not  include  any  portion  of  such  lodes  or  ledges  beyond  the  end 
lines  of  the  claim  or  the  end  lines  continued,  whether  by  dip 
or  otherwise,  or  beyond  the  side  lines  in  any  other  manner  than 
by  the  dip  of  the  lode.  Mills'  Annot.  Stats.,  §3156;  Gen. 
Stats:  1883,  p.  723. 

11.  Same. 

If  the  top  or  apex  of  a  lode  in  its  longitudinal  course  extends 
beyond  the  exterior  lines  of  the  claim  at  any  point  on  the 
surface,  or  as  extended  vertically  downward,  such  lode  may 
not  be  followed  in  its  longitudinal  course  beyond  the  point 
where  it  is  intersected  by  the  exterior  lines.  Mills'  Annot 
Stats.,  §  3157 ;  Gen.  Stats.  1883,  p.  724, 

The  above  sections  conform  substantially  to  the  provisions  of  f  2322 
of  the  U.  S.  Rev.  Stats,  as  interpreted  by  the  courts:  See,  ante,  p.  1650, 
where  the  federal  statute  is  given  with  notes  referring  to  discussion  in 
text. 

That  such  legislation  by  a  state  is  of  questionable  validity:  See  text, 
f  251. 

12.  Cross  and  nnitinB  lodes. 

When  it  shall  appear  that  one  lode  crosses,  runs  into,  or 
unites  with  any  other  lode,  the  priority  of  record  shall  deter- 
mine the  rights  of  claimants ;  provided,  that  in  no  case  where  it 
appears  that  two  lodes  have  crossed  one  another,  shall  the 
priority  of  record  give  any  person  the  privilege  of  turning 
off  from  the  crevice  or  lode  which  continues  in  the  same 
direction  of  the  main  lode  upon  which  he  or  they  may  have 
recorded  their  claim  or  claims;  but  such  person  or  persons 
shall,  at  all  times,  follow  the  crevice  running  nearest  in  the 
general  direction  of  the  main  lode  upon  which  he  or  they  may 
have  recorded  their  claim  or  claims.  Mills'  Anuot.  Stats., 
§  3142 ;  Gen.  Stats.  1883,  p.  721. 

See  S  2336  of  Rev.  Statutes  of  United  States. 
Subject  discussed  in  text:  §§  557-560. 
Validity  of  above  section  questioned :  §  251, 
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13.  Two  erevioes  fovnd  to  be  the  same  lode;  Bights  of 
loeatori. 

Where  two  crevices  are  discovered  at  a  distance  from  each 
other  and  known  by  different  names,  and  it  shall  appear  that 
the  two  are  one  and  the  same  lode,  the  persons  having  recorded 
on  the  first  discovered  lode  shall  be  the  legal  owners,  ^fills' 
Annot.  Stats.,  §3143;  Gen.  Stats.  1883,  p.  721. 

Entire  width  of  apex  must  be  included  in  location :  |  683. 

14.  Amended  looation  eertliloate;  dianse  of  bovndaiiee. 

If  at  any  time  the  locator  of  any  mining  claim  heretofore 
or  hereafter  located,  or  his  assigns,  shall  apprehend  that  his 
original  certificate  was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  complied  with  before  filing, 
or  shall  be  desirous  of  changing  his  surface  boundaries,  or  of 
taking  in  any  part  of  an  overlapping  claim  which  has  been 
abandoned ;  or  in  case  the  original  certificate  was  made  prior 
to  the  passage  of  this  law,  and  he  shall  be  desirous  of  securing 
the  benefits  of  this  act,  such  locator  or  his  assigns  may  file  an 
additional  certificate,  subject  to  the  provisions  of  this  act ;  pro- 
vided, that  such  relocation  does  not  interfere  with  the  existing 
rights  of  others  at  the  time  of  such  relocation,  and  no  such 
relocation  or  other  record  thereof  shall  preclude  the  claimant 
or  claimants  from  proving  any  such  title  or  titles  as  he  or 
they  may  have  held  under  previous  location.  Mills'  Annot. 
Stats.,  §  3160;  Gen.  Stats.  1883,  p.  724. 

This  section  applies  to  placers :  Kirk  v,  Meldrum,  65  Pac.  633. 

Objects  and  functions  of  amended  certificates  discussed  in  text:  §  398. 
See  Frisholm  v.  Fitzgerald,  25  Colo.  290,  53  Pac.  1109;  Duncan  v.  Fulton, 
61  Pac.  244. 

Circumstances  justifying  change  of  boundaries:  |  396. 

Privilege  of  changing  boundaries  exists  in  absence  of  intervening 
rights,  independent  of  state  legislation:  I  397. 

16.  Proof  of  labor* 

Within  six  months  after  any  set  time,  or  annual  period 
allowed  for  the  performance  of  labor,  or  making  improvements 
upon  any  lode  claim  or  placer  claim,  the  person  on  whose  be- 
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half  such  outlay  was  made,  or  some  person  for  him,  may  make 
and  record  in  the  oflSce  of  the  recorder  of  the  county  wherein 
such  claim  is  situate  an  afSdavit,  in  substance  as  follows  in- 
state OF  Colorado.    , 

'  ss. 


County. 


I 


Before  me,  the  subscriber,  personally  appeared 


t 


who,  being  duly  sworn,  saith  that  at  least  dollars' 

worth  of  work  or  improvements  were  performed  or  made  upon 
[here  describe  claim  or  part  of  claim],  situate  in min- 
ing district,  county  of ,  state  of  Colorado,  between  the 

—  day  of A.  D. ,  and  the  —  day  of  —  A.  D. . 

Such  expenditure  was  made  by  or  at  the  expense  of , 

owners  of  said  claim,  for  the  purpose  of  complying  with  the 
law  and  holding  said  claim. 

[Signature] , 

[Jurat] 

And  such  affidavit  when  so  recorded  shall  be  prima  facte 
evidence  of  the  performance  of  such  labor  or  the  making  of 
such  improvements;  provided,  that  all  affidavits  of  labor  or 
improvements  upon  placer  claims  heretofore  filed  and  recorded 
within  the  period  prescribed  in  this  section,  or  within  the 
period  prescribed  in  section  2410  of  the  General  Statutes, 
which  shall  contain  in  substance  the  requirements  of  the  affi- 
davit prescribed  by  this  section  or  said  section  2410,  shall  be 
prima  facie  evidence  of  the  performance  of  such  labor  or  the 
making  of  such  improvements ;  and  the  original  thereof,  or  a 
certified  copy  of  the  record  of  the  same,  shall  be  received  as 
evidence  accordingly  by  the  courts  of  this  state,  and  this 
class  of  evidence  shall  be  receivable,  where  relevant  or  mate- 
rial, in  all  cases,  whether  now  pending  or  hereafter  brought. 
(As  amended,  Sess.  Laws,  1889,  pp.  261-262.)  Mills*  Annot 
Stats.,  §  3161. 

Proof  of  annual  labor  discnssed  in  text:  f  636. 
16.  Reloeation  of  abandoned  claims. 

The  relocation  of  abandoned  lode  claims  shall  be  by  sinking 
a  new  discovery  shaft  and  fixing  new  boundaries  in  the  same 


MINING  LAWS  OF  COLOEADO.  1831 

manner  as  if  it  were  the  location  of  a  new  claim ;  or  the  relo- 
cator  may  sink  the  original  discovery  shaft  ten  feet  deeper 
than  it  was  at  the  time  of  abandonment,  and  erect  new  or 
adopt  the  old  boundaries,  renewing  the  posts,  if  removed  or 
destroyed.  In  either  case  a  new  location  stake  shall  be  erected. 
In  any  case,  whether  the  whole  or  part  of  an  abandoned  claim 
is  taken,  the  location  certificate  may  state  that  the  whole  or  any 
part  of  the  new  location  is  located  as  abandoned  property. 
Mills'  Annot.  Stats.,  §  3162;  Gen.  Stats.  1883,  p.  725. 

Statute  referred  to  in  text:  S  408. 

Circumstanees  under  which  relocation  may  be  made :  §  402. 

New  discovery  not  essential  as  a  basis  of  relocation :  §  403. 

Belocation  admits  the  validity  of  the  original :  §  404. 

Belocation  by  original  locator:  S  405. 

Belocation  by  one  of  several  original  locators  in  hostility  to  others: 
i  406. 

Belocation.  by  agent  or  others  occupying  fiduciary  or  contractual  rela- 
tionship with  original  locator:  {  407. 

Bight  of  second  locator  to  improvements  made  by  first :  |  409. 

17.  Xfoeation  eertlfleate  B&vst  elalm  bvt  one  loeation. 

No  location  certificate  shall  claim  more  than  one  location, 
whether  the  location  be  made  by  one  or  several  locators.  And 
if  it  purport  to  claim  more  than  one  location,  it  shall  be  abso- 
lutely void,  except  as  to  the  first  location  therein  described, 
and  if  they  are  described  together,  or  so  that  it  cannot  be  told 
which  location  is  first  described,  the  certificate  shall  be  void 
as  to  all.   Mills'  Annot.  Stats.,  §  3163 ;  Gen.  Stats.  1883,  p.  725. 

Location  certificate  and  its  contents  discussed  in  text:  §S  379-385. 

II.    Legislation  Relating  to  Placer  Claims. 

1.  Plaaev  «lalaia|  PostiaB  notl«e$  Iffarliliig  bovftdavies;  Lo- 
eatioB  oertifleates. 

The  discoverer  of  a  placer  claim  shall,  within  thirty  days 
from  the  date  of  discovery,  record  his  claim  in  the  office  of  the 
recorder  of  the  county  in  which  said  claim  is  situated,  by  a 
location  certificate,  which  shall  contain :  First,  the  name  of  the 
claim,  designating  it  as  a  placer  claim.  Second,  the  name  of 
the  locator.    Third,  the  date  of  location.    Fourth,  the  number 
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of  acres  or  feet  claimed.  And  fifth,  a  description  of  the  claim 
by  such  reference  to  natural  objects  or  permanent  monuments 
as  shall  identify  the  claim.^  Before  filing  such  location  certifi- 
cate the  discoverer  shall  locate  his  claim :  First,  by  posting 
upon  such  claim  a  plain  sign  or  notice,  containing  the  name  of 
the  claim,  the  name  of  the  locator,  the  date  of  discovery,  and 
the  number  of  acres  or  feet  claimed.'  Second,  by  marking 
the  surface  boundaries  with  substantial  posts,  and  sunk  in  the 
ground,  to  wit :  One  at  each  angle  of  the  claim.*  Mills'  Annot 
Stats.,  §  3136;  Gen.  Stats.  1883,  p.  718. 

What  constitutes  diacoverj:  See  text,  §  437,  and  SS  335-337. 

Character  of  deposits  subject  to  location  under  placer  laws:  See  tei^ 
fiS  419-428,  §§  85-98. 
^  Statute  referred  to  in  text :  {  469. 

Purpose  of  location  certificate:  S  379. 

Bules  of  construction  applied:  I  381. 

Eifect  of  failure  to  comply  with  the  law  as  to  the  eontents:  f  384. 
'  Posting  notices :  See  fi  442. 
'  Statute  referred  to  in  text :  §  455. 

Bule  as  to  marking  boundaries  in  absence  of  state  legislation:  i  454. 


2.  Plaoer  olaimai  Annual  labor;  Forfeiture  to  eo«oi 

On  each  placer  claim  of  one  hundred  and  sixty  acres  or 
more,  heretofore  or  hereafter  located,  and  until  a  patent  has 
been  issued  therefor,  not  less  than  one  hundred  dollars'  worth 
of  labor  shall  be  performed  or  improvements  made  by  the  first 
day  of  August,  1879,  and  by  the  first  day  of  August  of  each 
year  thereafter.  On  all  placer  claims  containing  less  than  one 
hundred  and  sixty  acres,  the  expenditure  during  each  year 
shall  be  such  proportion  of  one  hundred  dollars,  as  the  number 
of  acres  bears  to  one  hundred  and  sixty.  On  all  placer  claims 
containing  less  than  twenty  acres,  the  expenditures  during 
each  year  shall  not  be  less  than  twelve  dollars ;  but  when  two 
or  more  claims  lie  contiguous,  and  are  owned  by  th^  same  per- 
son, the  expenditure  hereby  required  for  each  claim  may  be 
made  on  any  one  claim;  and  upon  a  failure  to  comply  with 
these  conditions,  the  claim  or  claims  upon  which  such  failure 
occurred  shall  be  open  to  relocation,  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made;  provided,  that 
the  original  locators,  their  heirs,  assigns,  or  legal  representa- 
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tives,  have  not  resumed  work  upon  the  claim  after  failure  and 
before  such  location;  provided,  the  aforesaid  expenditures 
may  be  made  in  building  or  repairing  ditches  to  conduct  water 
upon  such  ground  or  in  making  other  mining  improvements 
necessary  for  the  working  of  such  claim.^ 

Upon  the  failure  of  any  one  of  several  co-owners  to  contrib- 
ute his  proportion  of  the  expenditures  required  hereby,  the 
co-owners  who  have  performed  the  labor  or  made  the  improve- 
ments may  at  the  expiration  of  the  year,  to  wit:  the  first  of 
August,  1879,  for  the  locations  heretofore  made,  and  one  year 
from  the  date  of  locations  hereafter  made,  give  such  delinquent 
co-owner  personal  notice  in  writing,  or  if  he  be  a  non-resident 
of  the  state,  a  notice  by  publication  in  the  newspaper  published 
nearest  the  claim,  for  at  least  once  a  week  for  ninety  days, 
and  mailing  him  a  copy  of  such  newspaper  if  his  address  be 
known;  and  if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing,  or  after  the  first  publication  of  such  notice, 
such  delinquent  shall  fail  or  refuse  to  contribute  his  proportion 
of  the  expenditure  required  by  this  action  [section],  his  inter- 
est in  the  claim  shall  become  the  property  of  his  co-owners  who 
have  made  the  required  expenditures.* 

(The  foregoing  was  filed  in  the  office  of  the  secretary  of  state 
by  the  governor  March  12,  1879,  without  his  signature,  and 
became  a-  law  under  section  11,  article  IV,  constitution  of  the 
State  of  Colorado.)  Mills'  Annot.  Stats.,  §  3137;  Gen.  Stats. 
1883,  p.  719. 

^A  portion  of  this  section  was  declared  invalid  by  the  supreme  court 
of  Colorado  because  it  contravenes  the  federal  law:  Sweet  v.  Webber,  7 
Colo.  443,  4  Pac  752.    See  discussion  in  text:  §  626. 

Annual  labor  on  placers  in  absence  of  state  legislation:  See  text, 
•  625. 

*  Validity  of  such  legislation  questioned :  §  646  and  f  251. 

3.  Amended  loeatlon  oertlfleate. 

See  same  title  under  ''Lode  Claims." 

4.  Proof  of  labor. 

See  same  title  under  "Lode  Claims.'' 

5.  lioeation  eertifleate  miuit  elaim  livt  one  looatioii* 

See  same  title  under  "Lode  Claims.'' 


1834  APPENDIX. 


III.    Legislation    Relating    to    Tunnels    and    Tunnel 

Claims. 

A.    Tunnel  Act  of  April  17,  1897. 

[Laws  of  1897,  pp.  181,  182.] 
Owmer  of  tnnael  atajr  oontlave  It  throni^  elalai  of  ftaotkcr. 

§  1.  Any  person  or  company  who  has,  or  hereafter  may 
have,  a  tunnel  or  eross-cnt,  the  mouth  of  which  is  located  upon 
his  own  ground  or  upon  ground  in  his  lawful  occupation, 
shall  have  the  right  to  drive  and  continue  the  same  through 
and  across  any  located  or  patented  claim  in  front  of  the  mouth 
of  such  tunnel,  but  not  to  follow  or  drive  upon  any  vein  be- 
longing to  the  owner  of  such  claim.  See  Mills'  Annot.  Stats., 
§  3141 ;  act  of  1861,  post. 

This  statute  seems  to  have  been  ignored  by  Judge  Lunt  in  A  jaz  G.  M. 
Co.  V,  Calhoun  G.  M.  Co.,  1  Legal  Adv.  426.  See,  also,  Calhoun  M.  Co.  v. 
Ajax  M.  Co.,  27  Colo.  1,  83  Am.  St.  Rep.  17,  59  Pac.  607;  Id,,  182  U.  S. 
499,  21  Sup.  Ct.  Bep.  885;  and  is  held  to  be  clearly  void  by  Judge  Hallett 
in  Cone  v.  Bozanna  G.  M.  Co.,  2  Legal  Adv.  250. 

Diseussion  of  constitutionality  of  statutes  granting  rights  of  way 
through  property  of  others  for  mining  purposes:  fi  252-264. 

Provisions  of  federal  law  on  subject  of  tunnel  rights:  U.  S.  Bev. 
Stats.,  §  2323,  ante,  p.  1621. 

Manner  of  perfecting  tunnel  location  discussed:  fS  472-475. 

Length  upon  the  discovered  lode  awarded  to  the  tunnel  discoverer: 
I  481. 

To  what  extent  does  the  inception  of  a  tunnel  right  and  its  perpetua- 
tion by  prosecuting  work  with  reasonable  diligence  operate  as  a  with- 
drawal of  the  surface  from  exploration  by  others:    f§  483-491. 

Blfl^t  of  owner  of  imtersooted  Tolm  or  claim  to  emtor  aad 
laspeot;  Forfeiture  of  right  to  continue  tunneL 

§  2.  Such  tunnel  or  cross-cut  may  be  driven  and  worked 
for  the  purpose  of  drainage  and  for  the  purpose  of  reaching 
and  working  mining  ground  of  the  tunnel  owner  beyond  the 
intersected  claim.  The  owner  or  owners  of  any  vein  or  any 
claim  or  claims  so  intersected,  or  his  duly  authorized  agent, 
shall  have  the  right  to  enter  such  tunnel  upon  application  to 
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the  owner  or  owners  of  said  tunnel  without  resorting  to  any 
process  of  law  for  the  purpose  of  making  a  survey  and  inspect- 
ing such  vein  or  veins  as  may  be  crossed  within  the  boundary 
lines  of  such  intersected  claim,  and  if  the  owner  or  owners  of 
such  tunnel  shall,  by  bulkheading,  damming  back,  or  in  any 
manner  prevent  the  inspection  or  survey  herein  provided  for, 
or  if  such  owner  or  owners  shall  in  any  manner  prevent  the 
inspection  or  survey  herein  provided  for,  or  if  such  owner  or 
owners  shall  in  any  manner  prevent  the  natural  drainage  of 
water  from  such  intersected  claim  or  claims  without  the  con- 
sent of  the  owner  or  owners  thereof,  it  shall  work  a  forfeiture 
of  all  rights  granted  under  section  one  of  this  act. 

See  note  to  preceding  section. 

Validity  of  statutes  authorizing  inspection  and  survey  without  suit: 
§  873. 


Owaerahip  of  ore  of  iatorseoted  elalai  at  polat  of  interaeo- 
tiom;  Damase. 

§  3.  If  any  ore,  the  property  of  the  owner  of  the  claim  in- 
tersected or  crossed,  be  extracted  in  driving  such  tunnel,  it 
shall  be  the  property  of  the  owner  of  the  vein  from  which  it 
was  taken  and  the  owner  of  the  tunnel  shall  be  liable  for  all 
actual  damages  or  injury  done  to  the  owner  of  the  claim 
crossed  by  his  tunnel. 

See  note  to  I  1  of  this  act. 

Owneraliip  of  Telii  in  tunnel;  Bnrden  of  proof. 

§4.  In  all  actions  between  the  tunnel  owner  and  others, 
involving  the  right  to  any  vein  discovered  in  such  tunnel,  the 
burden  of  proving  that  the  vein  so  discovered  is  not  the  prop- 
erty of  the  adverse  claimant  in  such  action  shall  be  on  the 
tunnel  owner. 

Tunnel  proprietor  when  not  called  upon  to  adverse  mineral  application 
for  patent:  §  725. 

B.     Tunnel  Claims. 

Tnnnel  elaini;  Beeord. 

If  any  person  or  persons  shall  locate  a  tunnel  claim  for  the 
purpose  of  discovery,  he  shall  record  the  same,  specifying  the 
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place  of  commencement  and  termination  thereof,  with  the 
names  of  the  parties  interested  therein.  Mills'  Annot.  Stats., 
§  3140 ;  Gen.  Stats.  1883,  p.  720. 

Acts  to  be  performed  in  acquiring  tunnel  righta:  See  text,  S  472. 
Kegulations  of  the  department  concerning  tunnel  locations:  ante,  pp. 
16911692,  pars.  16-lS. 

Tviuiel  elftims;  Jjtngth* 

Any  person  or  persons  engaged  in  working  a  tunnel,  within 
the  provisions  of  this  chapter,  shall  be  entitled  to  two  hundred 
and  fifty  feet  each  way  from  said  tunnel,  on  each  lode  so  dis- 
covered; provided,  they  do  not  interfere  with  any  vested 
rights.  If  it  shall  appear  that  claims  have  been  staked  off 
and  recorded  prior  to  the  record  of  said  tunnel,  on  the  line 
thereof,  so  that  the  required  number  of  feet  cannot  be  taken 
near  said  tunnel,  they  may  be  taken  upon  any  part  thereof 
where  the  same  may  be  found  vacant;  and  persons  working 
said  tunnel  shall  have  the  right  of  way  through  all  lodes  which 
may  lie  in  its  course.  Mills'  Annot  Stats.,  §  3141;  Gen.  Stats. 
1883,  p.  720. 

This  was  superseded  by  the  act  of  congress:  Calhoun  G.  M.  Co.  r. 
Ajaz  M.  Co.,  27  Colo.  1,  83  Am.  St  Bep.  17,  59  Pac  607;  Id.,  182  U.  a 
499,  21  Sup.  Ct.  Bep.  885. 

The  above  section  is  referred  to  and  its  proyisions  discussed  in  f  481. 

See,  also,  note  to  |  2323,  Bev.  Stats.,  ante^  p.  1650. 


IV.    Reference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  all  mining  claims  shall  be  subject  to  a 
right  of  way  for  ditches  or  flumes,  or  tramway  or  pack-trail ; 
and  providing  means  of  enforcing  the  easement  Mills'  Annot. 
Stats.,  §  3158 ;  Gen.  Stats.  1883,  p.  724. 

See  text,  f  $  252,  630-531;  Declared  void.  People  ex  rel.  Aspen  M.  k 
8.  Co.  V.  District  Court,  11  Colo.  147,  17  Pac  298. 

2.  Requiring  miners  to  take  care  of  the  tailings  from  their 
mines.    Mills'  Annot  Stats.,  §  3144;  Gen.  Stata.  1883,  p.  721. 
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3.  Provisiona  relating  to  the  right  of  a  party  to  an  action 
for  the  recovery  of  the  possession  of  a  mining  claim  to  enter 
the  mine  with  consent  nf  the  court  for  the  purpose  of  inspec- 
tion. Mills'  Annot  Stats.,  §§  3164,  3176;  Gen.  Stats.  1883,  pp. 
725-726. 

4.  Regulating  mining  under  buildings  belonging  to  others. 
Mills'  Annot.  Stata.,  §  3139;  Gen.  Stats.  1883,  p.  720. 

5.  Providing  for  security  to  the  owner  of  the  surface  when 
the  ownership  of  the  surface  is  separate  from  the  right  to 
mine.    Mills'  Annot.  Stats.,  §3159;  Gen.  Stats.  1883,  p.  724. 

See  similar  statute  Idaho :  ^osX^  1847.    See,  also,  f  822  of  the  text. 

6.  Governing  right  of  way  for  water  brought  to  a  mining 
claim.  Mills'  Annot.  Stats.,  §3138;  Gen.  Stats.  1883,  p.  720; 
Rev.  Stats.,  p.  465,  §  2. 

7.  Governing  right  of  way  for  hauling  quartz.  Mills'  Annot. 
Stats.,  §  3145 ;  Gen.  Stats.  1883,  p.  721 ;  Rev.  Stats.,  p.  466, 

§9. 

8.  Providing  that  claims  of  enlisted  men  shall  not  be  for- 
feited for  two  years.  Mills'  Ann.  Stats.,  §3146;  Gen.  Stats. 
1883,  p.  721. 

9.  Penalty  for  unlawful  entry.  Gen.  Stats.  1883,  pp.  726- 
727;  Mills'  Annot.  Stats.,  §§  3165,  3166. 

10.  Relating  to  the  drainage  of  mines.  Mills'  Annot.  Stats., 
§§  3172-3180;  Gen.  Stats.  1883,  pp.  727-729. 

11.  Relating  to  ores,  including  the  requirement  that  persons 
engaged  in  reducing,  shipping,  or  purchasing  ores  keep 
records,  and  providing  a  punishment  for  stealing  ores  or  know- 
ingly purchasing  stolen  ores.  Mills'  Annot.  Stats.,  §§  3227, 
3234 ;  Gen.  Stats.  1883,  pp.  747-749. 

An  enactment  substantially  similar  relating  to  free  gold,  gold  dust, 
gold  amalgam,  gold  nuggets,  gold  specimens,  gold  bullion,  silver  nuggets, 
and  silver  bullion:  Mms'  Annot.  StaU.,  \\  3243-3247;  Laws  of  1889,  pp. 
183-184. 

12.  Defining  a  miner's  inch.  Mills'  Annot.  Stats.,  §4643; 
Gen.  Stats.  1883,  p.  1015. 

13.  Punishing  the  use  of  false  weights  for  weighing  gold  or 
gold  dust  Mills'  Annot  Stats.,  §1380;  Gen.  Stats.  1883,  p. 
343. 
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14.  Punishing  mill-owners  for  failure  to  turn  over  the  pro- 
ceeds extracted  from  ore  to  the  rightful  owner.  Mills'  Annot. 
Stats.,  §  1381 ;  Oen.  Stats.  1883,  p.  343. 

15.  Passing  counterfeit  gold  dust.  Mills'  Annot.  Stats.,  §§ 
1262, 1263 ;  Gen.  Stats.  1883,  p.  314. 

16.  Punishing  the  salting  of  ores.  Mills'  Annot.  Stats., 
§  1391 ;  Gen.  Stats.  1883,  p.  346. 

17.  Punishing  the  destruction  or  carrying  away  boundazy 
marks  or  timber  in  a  mine.    Mills'  Annot.  Stats.,  §  3171. 

18.  An  act  to  create  a  bureau  of  mines,  to  define  the  duties 
of  the  commissioner  of  mines  and  provide  for  the  governm^it 
thereof;  and  to  repeal  an  act  entitled  ''An  act  dividing  the 
state  of  Colorado  into  metalliferous  mining  districts,"  ap- 
proved April  1,  1889.  Laws  of  1895,  p.  206.  Mills'  Annot 
Stats.  [Supp.],  p.  875;  Amended,  Laws  of  1899,  p.  277. 

19.  Providing  that  defendants  defeated  in  any  action  to 
recover  possession  of  any  lode,  vein,  or  mining  claim  shall 
not  be  entitled  to  any  offset  for  any  timbering,  cribbing,  im- 
provement, or  development  made  upon  the  same.  Part  of 
chap.  62,  Laws  of  1895,  p.  142. 

20.  Regulating  the  working  of  coal  mines.  Laws  of  1893, 
pp.  347-349,  amending  an  act  approved  February  24,  1883. 
Mills'  Annot.  Stats.  [Supp.],  p.  871. 

21.  Providing  for  recovery  of  value  of  ore  wrongfully 
mined,  extracted,  or  taken  out  from  the  ground  of  another. 
Laws  of  1893,  p.  349.    Mills'  Annot.  Stats.  [Supp.],  p.  869. 

22.  Relating  to  the  duties  of  county  assessors  in  assessing 
mining  claims  entered  or  patented.  Laws  of  1891,  p.  113. 
Mills'  Annot  Stats.  [Supp.],  p.  883. 

23.  Relating  to  lode  mines,  lode  mining  claims,  or  mining 
property  that  cannot  be  partitioned.  Laws  of  1893,  p.  358; 
Mills'  Annot  Stats.  [Supp.],  p.  892. 

24.  Regulating  the  hours  of  employment  in  mines  and  smelt- 
ers, and  providing  penalty  for  violation.    Laws  of  1899,  p.  232. 

25.  Giving  miner's  lien  on  claim  for  labor  expended  thereon. 
Laws  of  1899,  p.  266. 

26.  Prescribing  a  special  procedure  for  assessing  and  tax- 
ing lands  bearing  minerals  other  than  gold  and  silver.  Laws 
of  1899,  p.  327. 
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27.  Providing  for  the  employment  of  the  check  weighman 
at  coal  mines.    Laws  of  1897,  p.  137. 

28.  Providing  a  penalty  for  the  removal  of  trees,  timber, 
or  buildings  from  a  mining  claim  without  the  consent  of  the 
owner,  and  defining  owners  of  mining  claims  within  the  mean- 
ing of  the  act.  Mills'  Annot.  Stats.,  §§3167-3170;  Laws  of 
1889,  p.  460. 

29.  Prescribing  method  of  assessment  and  taxation  of  mines 
and  mining  property.  Mills'  Annot.  Stats.,  §§  3222-3226 ;  Laws 
of  1887,  pp.  340,  341. 

30.  Specifying  who  are  to  be  deemed  owners  of  ore,  and  pre- 
scribing a  method  by  which  the  rightful  owner  of  a  mining 
claim  may  hold  purchaser  of  ore  from  one  wrongfully  in 
possession  responsible  therefor.  Mills'  Annot.  Stats.,  §§  3235- 
3242;  Laws  of  1889,  pp.  273-275. 

31.  Requiring  owtiers  or  lessees  of  coal  mines  to  weigh  in 
the  pit  car  or  other  apparatus  the  coal  mined  by  each  miner 
and  credit  him  therewith  before  passing  the  coal  over  a  screen 
or  other  device.    Laws  of  1901,  p.  235. 

32.  Authorizing  owners  of  coal  or  other  mineral  lands  to 
connect  the  same  with  any  railroad  by  a  connecting  spur  not 
exceeding  fifteen  miles  in  length  and  granting  right  of  emi- 
nent domain  for  that  purpose.    Laws  of  1901,  p.  237. 

33.  Prescribing  the  method  of  levying  taxes  on  mines  or 
mineral  land,  and  assessing  the  same.  Laws  of  1901  (an  act  in 
relation  to  public  revenues),  p.  241,  §§  13,  47,  82,  120,  230, 
and  232. 

See  special  act  of  congress  relating  to  school  lands  in  Colorado :  Supp. 
to  Bev.  Stats.  U.  S.,  ch«  20,  p.  424. 
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IDAHa 

I.  Persons  Who  Mat  Locate  and  Hold  Mining  CXaiics. 

II.  Provisions  Belating  to  Lode  Claims. 

III.  Provisions  Belating  to  Placer  Claims. 

IV.  Provisions  Atfeotino  Both  Lode  and  Placer  Claims. 

Y.    Beterence  to  Miscellaneous  Legislation  on  Mining  Subjects. 

I.    Persons  Who  May  Locate  and  Hold  Mining  Claims. 

Any  person,  whether  citizen  or  alien  (except  as  hereinafter 
provided),  natural  or  artificial,  may  take,  hold,  and  dispose 
of  mining  claims  and  mining  property,  real  or  personal, 
tunnel  rights,  millsites,  quartz-mills  and  reduction  works  used 
or  necessary  or  proper  for  the  reduction  of  ores,  and  water 
rights  used  for  mining  or  milling  purposes,  and  any  other 
lands  or  property  necessary  for  the  working  of  mines  or  the 
reduction  of  the  products  thereof;  provided,  that  Chinese,  or 
persons  of  Mongolian  rescent  [descent]  not  bom  in  the  United 
States,  are  not  permitted  to  acquire  title  to  land  or  any  real 
property  under  the  provisions  of  this  title.  Civ.  Code  (1901), 
§  2555 ;  Stats.  1899,  p.  99. 

Citizens:  §§223-227. 

Aliens:  §§231-234. 

General  property  rights  of  aliens  in  the  states:  §§  237-238. 

General  property  rights  of  aliens  in  the  territories:  §§  242-244. 

II.    Provisions  Relating  to  Lode  Claims. 

Width  of  lode  olaimsi  Line  of  Tein  not  to  be  ehansed. 

Mining  claims  hereafter  located  upon  veins  or  lodes  of 
quartz  or  other  rock  in  place  bearing  any  of  the  metals  or 
other  valuable  deposits  mentioned  in  section  2320  of  the  Re- 
vised Statutes  of  the  United  States  may  extend  to  three  hun- 
dred feet  on  each  side  of  the  middle  of  the  vein  or  lode; 
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provided,  Umi  wfaen  ibe  locators  have  set  stakes,  posts,  or 
moniUBents  dcsKrifaed  in  section  2557  of  tiiis  chapter,  to  indir 
cate  the  line  of  the  vein,  ledge,  or  lode,  such  stakes,  posts,  or 
monmneiits  must  be  taken  for  the  purpose  of  such  location,  to 
mark  conwetly  liie  line  tiiereof,  and  such  line  must  not  after- 
ward be  chaiBged  so  as  to  affect  rights  ^c^ired  or  interfere 
with  any  locations  made  subsequent  thereto.  Civ.  Code 
(1901),  §2556;  Laws  of  1895,  p.  25,  (amending  §  3100,  Rev. 
Stats.). 

Width  of  lode  claims  generally:  |  861. 

PreUn&laarj  notieos  MarklBK  boomdavlMi;  Hotloe  of  loea- 
tion;  Loeation  monnmenta. 

The  locator,  at  the  time  of  making  the  discovery  of  such 
vein  or  lode  must  erect  a  monument  at  such  place  of  discov- 
ery, upon  which  he  must  place  his  name,  the  name  of  the 
claim,  the  date  of  discovery,  and  the  distance  claimed  along 
the  vein  each  way  from  such  monument.  Within  ten  days 
from  the  date  of  discovery,  he  must  mark  the  boundaries  of 
his  claim  by  establishing  at  each  comer  thereof  and  at  any 
angle  in  the  side  lines,  a  monument  marked  with  the  name  of 
the  claim  and  the  comer  or  angle  it  represents;  also  at  the 
time  of  so  marking  his  boundaries,  he  must  post  at  his  discov- 
ery monument  his  notice  of  location,  in  which  must  be  stated: 
First,  the  name  of  the  locator ;  second,  the  name  of  the  claim ; 
third,  the  date  of  discovery;  fourth,  the  direction  and  distance 
claimed  along  the  ledge  from  the  discovery ;  fifth,  the  distance 
claimed  on  each  side  of  the  middle  of  the  ledge;  sixth,  the 
distance  and  direction^  from  the  discovery  monument  to 
such  natural  object  or  permanent  monument,  if  any  such 
there  be,  as  will  fix  and  describe  in  the  notice  itself  the  loca- 
tion of  the  claim;  and  seventh,  the  name  of  the  mining  dis- 
trict, county,  and  state." 

When,  from  any  cause,  a  monument  cannot  be  safely 
planted  at  the  true  comer  or  angle  it  may  be  placed  as  near 
thereto  as  practicable,  and  so  marked  as  to  indicate  the  place 
of  such  comer  or  angle.  Monuments  may  be  made  of  any  such 
material  or  form  as  will  readily  give  notice,  and  wlien  of  posts 

Lindley  on  M.— U6 
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or  trees,  they  must  be  hewn  and  marked  upon  the  side  facing 
toward  the  discovery,  and  must  be  at  least  four  inches  square 
or  in  diameter.* 

Monuments  must  be  at  least  four  feet  high  above  the 
ground,  and  trees  must  be  so  hewn  as  to  readily  attract  atten- 
tion. At  the  time  the  locator  so  marks  the  boundaries  of  his 
claim  he  may  do  so  in  any  direction  that  wUl  not  interfere 
with  rights  or  claims  which  existed  prior  to  his  discovery. 
Civ.  Code  (1901),  §  2557;  Laws  of  1899,  p.  633,  (amending 
Laws  of  1895,  p.  26,  amending  §  3101,  Bev.  Stats.). 

*  Failure  to  comply  with  this  requirement  invalidates  the  location: 
Clearwater  Short  line  By.  Co.  v.  San  Garde,  61  Pac  137.  See,  also^ 
Brown  v.  Levan,  46  Pac.  661. 

'Statute  referred  to  in  text:  fiS  354-380. 
Liberal  rules  of  construction  applied  to  notices:  S  355. 
Place  and  manner  of  posting:  f  356. 

*  Object  of  and  necessity  for  marking :  {  371. 
Time  allowed  for  marking:  {{  372,  339. 

What  is  sufficient  marking  under  federal  law  discussed:  {  373. 
Statute  referred  to  in  text:  S  374. 
Perpetuation  of  monuments  discussed:  S  375. 

Discovery  shaft  and  equivalent t  Glaini,  wl&en  open  to  reloea- 
tion. 

Within  sixty  days  after  such  location,  the  locator  or  his 
assigns  must  sink  a  shaft  upon  the  lode  to  the  depth  of  at 
least  ten  feet  from  the  lowest  part  of  the  rim  of  such  shaft 
at  the  surface,  and  of  not  less  than  sixteen  square  feet 
area.  Any  excavation  which  shall  cut  such  vein  ten  feet  from 
the  lowest  part  of  the  rim  of  such  shaft,  and  which  shall 
measure  one  hundred  and  sixty  cubic  feet  in  extent,  shall  be 
considered  a  compliance  with  this  provision.  Any  located 
claim  upon  which  work  has  been  done  in  compliance  with  the 
above  requirements  is  not,  unless  abandoned,  subject  to  re- 
location for  a  period  of  ninety  days  from  and  after  the  date 
of  location.    Civ.  Code  (1901),  §2558;  Laws  of  1895,  p.  27, 

§3. 

Section  referred  to  in  text :  fi  343. 

Object  of  requirement  as  to  development  work  discussed :  §  344. 
Kelation  of  discovery  to  discovery  shaft :  f  345. 
Extent  of  development  work:  S  346. 
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Copy  of*  notioe  of  looatlon  to  be  reeorded. 

Within  ninety  days  after  the  location  of  the  claim,  the 
locator  or  his  assignsi  must  file  for  record  in  the  office  of  the 
county  recorder  of  the  county,  or  of  the  deputy  recorder  of 
the  mining  district  in  which  the  claim  is  situated,  a  sub- 
stantial copy  of  his  notice  of  location.  Civ.  Code  (1901), 
§  2559 ;  Laws  of  1895,  p.  27,  §  4. 

Certificate  must  be  verified :   See  post,  §  13  of  this  act. 
Statute  referred  to  in  text:  §  380. 
Purpose  of  location  certificate:  fi  379. 
Bules  of  construction  of  location  notices:  S  381. 
Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
I  384. 

Time  and  place  of  record:  §  389. 

Effect  of  failure  to  record  within  time  limited:  S  390. 

Proof  of  record :  §  391. 

Becord  as  evidence:  |  392. 

Abandoned  elaims,  l&ow  IcKsaied. 

The  location  of  abandoned  claims  shall  be  done  in  the  same 
manner  as  if  the  location  were  a  new  claim;  but  the  locator 
may,  instead  of  sinking  a  new  discovery  shaft,  sink  the  original 
discovery  shaft  ten  feet  deeper  than  it  was  at  the  time  of  his 
location,  or  he  may  drive  the  open  cut  or  tunnel  ten  feet 
further  along  the  course  of  the  lead,  lode,  or  vein,  and  must 
erect  new  posts  or  monuments.  Civ.  Code  (1901),  §2560; 
Laws  of  1895,  p.  28,  §  7; 

Section  referred  to  in  text:  §  408. 

Circumstances  under  which  relocations  may  be  made :  9  402. 
New  discovery  not  essential:  f  403. 
Relocation  by  original  locator:  S  405. 

Belocation  by  agent  or  others  occupying  contractual  or  fiduciary 
relations  with  original  locator:  S  407. 

Belocation  by  one  of  several  co-owners  in  hostility  to  others:  |  406. 
Bight  of  second  locator  to  improvements  made  by  first :  §  409. 

liOoatlon  notice  olaimins  more  than  one  location  Toid* 

No  location  notice  shall  claim  more  than  one  location, 
whether  the  location  is  made  by  one  or  several  locators,  and 
if  it  purport  to  claim  more  than  one  location  it  is  absolutely 
void.    Civ.  Code  (1901),  §  2561;  Laws  of  1895,  p.  28,  §  8. 
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III.    Provisions  Relating  to  Placer  Claims. 

PlAoev  ttlmlaui  any  1m  .loMvtedL 

Placer  claims,  as  mentioned  in  section  2329  of  the  Revised 
Statutes  of  the  United  States,  may  be  located  for  the  purpose 
of  mining  deposits  and  precious  stones  after  the  discovery  of 
such  deposits.  Civ.  Code  (1901),  §2562;  Laws  of  1895,  p. 
29,  §  11. 

What  deposits  are  subject  to  location  under  placer  laws?  See  text, 
S§  419-428. 

Placer  ebdata;  Marking  boimdarlee;  Frellmlaary  aotfoa; 
DeTelopmeiit  work;  Loeation  oertlfieate. 

The  locator  of  any  placer  mining  claim  located  for  the  pur- 
pose of  mining  placer  deposits  or  precious  stones  must,  at  the 
time  of  making  the  location,  place  a  substantial  post  or  monu- 
ment as  is  required  in  the  location  of  quartz  claims  at  each 
corner  of  the  location,^  and  must  also  post  on  one  of  the  same 
a  notice  of  location  containing  the  date  of  the  location,  the 
name  of  the  locator,  the  name  and  dimensions  of  the  claim, 
the  mining  district  (if  any)  and  county  in  which  the  same  is 
situated ;  and  must  also  give  the  distance  and  direction  from 
said  post  or  monument  to  such  natural  object  or  permanent 
monument,  if  any  such  there  be,  as  will  fix  and  describe  in  the 
notice  itself,  the  location  of  the  claim.* 

Within  fifteen  days  after  making  the  location,  the  locator 
must  make  an  excavation  on  the  claim  of  not  less  than  one 
hundred  cubic  feet,  for  the  purpose  of  prospecting  the  same.* 

Within  thirty  days  after  the  location,  the  locator  must  file 
for  record  in  the  office  of  the  county  recorder  of  the  county, 
or  of  the  deputy  recorder  of  the  mining  district  in  which  the 
claim  is  situated,  a  substantial  copy  of  his  notice  of  location, 
to  which  must  be  attached  an  affidavit  such  as  is  required  in 
the  case  of  quartz  claims.  Civ.  Code  (1901),  §2563;  Laws 
of  1897,  p.  12,  (amending  §  12  of  Act  of  March  5,  1895). 

-^Marking  location  on  ground  in  absence  of  state  legislation:  i  454. 

*  See  text,  442. 

•  See  text,  |  443. 
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What  deposits  subject  to  appropriation  under  placar  taws:  See  text, 
IS  419-428. 

Form  and  extent  of  placer  locations:  SI  447-448* 


rv.    Provisions  Appectino  Both  Lode  and  Placer  Claims. 

AiHdaTit  tkat  claim  la  open  to  looatloau 

At  or  before  the  time  of  presenting  a  location  notice  for 
record,  whether  it  be  for  a  quartz  or  placer  claim,  one  of  the 
locators  named  in  the  same  must  make  and  subscribe  an  affi- 
davit in  writing  on  or  attached  to  the  notice,  substantially  as 
follows,  to  wit: — 

SiTATE  OF  Idaho, 

'    ss. 


■■\ 


County  of 

I,  ,  do  solemnly  swear  that  I  am  a  citizen  of  the 

United  States  of  America  (or  have  declared  my  intentions  to 
become  such),  and  that  I  am  acquainted  with  the  mining 
ground  described  in  this  notice  of  location,  and  herewith  called 

Ihe ledge,  lode,  or  claim;  that  the  ground  and  claim 

therein  described,  or  any  part  thereof,  has  not,  to  the  best  of 
my  knowledge  and  belief,  been  located  according  to  the  laws 
of  the  United  States  and  of  this  state,  or  if  so  located,  that 
the  same  has  been  abandoned  or  forfeited  by  reason  of  the 
failure  of  such  former  locators  to  comply  in  re8i>ect  thereto 
with  the  requirements  of  said  laws,  and  (in  the  case  of  quartz 
claims)  that  I  have  opened  new  ground  to  the  extent  or  depth 
of  ten  feet  as  required  by  the  laws  of  Idaho. 

[Signature.] . 

Subscribed  and  sworn  to  before  me  this  day  of 

A.  D.  19—. 

[Signature.] . 

Civ.  Code  (1901),  §  2564;  Laws  of  1895,  p.  29,  §  13,  (amend- 
ing §3104,  Rev.  Stats.). 

Section  referred  to  in  text:  II  251-385. 

This  affidavit  may  be  made  by  an  agent  (Dunlap  i;.  Patteeon,  42  Pae. 
504),  but  not  before  a  deputy  district  recorder:  Van  Buren  v,  McKinley, 
66  Pae.  936. 
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AJBdm^tt  of  perf orauuioe  of  *«i^«»*i  labor* 

Within  sixty  days  after  any  time  set  or  period  allowed  for 
the  performance  of  labor,  or  making  improvements  upon  any 
lode  or  placer  claim,  the  person  in  whose  behalf  such  work  or 
improvement  is  performed,  or  some  person  for  him,  must 
make  and  record  an. affidavit  in  substance  as  follows: — 


State  op  Idaho 
County  of  — 


■-U 


Before  me,  the  subscribed,  personally  appeared 


who,  being  first  duly  sworn,  says  that  at  least dollars' 

worth  of  work  for  improvements  were  performed  or  made 

upon claim,  situate  in mining  district, 

county  of ,  state  of  Idaho ;  that  such  expenditure  was 

made  by,  for,  or  at  the  expense  of ,  owner  of  said 

claim,  for  the  purpose  of  holding  said  claim  and  all  stakes, 
monuments,  or  trees  marking  boundaries  of  said  claims  are 
in  proper  place  and  positions. 


Subscribed  and  sworn  to  before  me  this  —  day  of 
19-, 


The  fee  for  administering  the  oath  and  recording  the  fore- 
going affidavit,  when  taken  before  the  county  recorder  or 
deputy  mining  recorder,  shall  be  fifty  cents ;  the  fee  for  record- 
ing the  same,  when  the  oath  is  taken  before  any  other  officer 
authorized  to  administer  oaths,  shall  be  fifty  cents. 

Such  affidavit,  or  a  certified  copy  thereof  in  case  the  orig- 
inal is  lost,  shall  be  prima  facie  evidence  of  the  performance 
of  such  labor.  The  failure  to  file  such  affidavit  shall  be  con- 
sidered prima  facie  evidence  that  such  labor  has  not  been  done. 
Civ.  Code  (1901),  §2565;  Laws  of  1899,  p.  634,  amending 
Laws  of  1895,  p.  27,  §  6. 

Proof  of  annual  labor  discussed :  I  630. 

Amondod  loeation  oertifleates;  dtange  of  boumdariea. 

If  at  any  time  the  locator  of  any  mining  claim  heretofore 
or  hereafter  located,  or  his  assigns,  shall  apprehend  that  his 
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original  certificate  was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  complied  with  before 
filing,  or  shall  be  desirous  of  changing  the  surface  boundaries, 
or  of  taking  any  part  of  an  overlapping  claim  which  has  been 
abandoned,  or  in  case  the  original  certificate  was  made  prior 
to  the  passage  of  this  law,  and  he  shall  be  desirous  of  secur- 
ing the  benefits  of  this  chapter,  such  locator  or  his  assigns  may 
file  an  additional  certificate  subject  to  the  conditions  of  this 
chapter  and  to  contain  all  that  this  chapter  required  an  origi- 
nal certificate  to  contain;  provided,  that  such  amended  loca- 
tion does  not  interfere  with  the  existing  rights  of  others  at  the 
time  when  such  amendment  is  made.  Civ.  Code  (1901),  §  2566; 
Laws  of  1895,  p.  27,  §  5. 

Section  referred  to  in  text:  §  397. 

Objects  and  functions  of  amended  certificated  discussed :  S  398. 

Deputy  reeordera,  when  and  hoir  ohoseii. 

For  the  convenience  of  prospectors  and  locators,  the  county 
recorders  of  the  several  counties  must  appoint  a  deputy  at  any 
place  where  he  may  deem  it  necessary ;  and  at  all  places  more 
than  twenty  miles  distant  from  existing  office  whenever  ten 
or  more  mining  locators  interested  petition  for  the  appoint- 
ment of  a  deputy.  Upon  failure  of  recorder  to  appoint  a 
deputy  for  ten  days  after  the  petition  in  writing  has  been 
presented  to  him,  the  resident  miners  in  such  district  may 
appoint  temporarily  one  of  their  number  to  act  as  the  re- 
corder for  the  district,  whose  record  shall  be  as  valid  as  if 
made  by  the  deputy,  and  must  be  entered  by  the  recorder  as 
hereinafter  required;  provided,  that  whenever  at  any  time 
afterwards  the  recorder  has  appointed  a  deputy  for  such  dis- 
trict or  place,  the  authority  of  the  person  elected  by  the  resi- 
dent miners  ceases.  Civ.  Code  (1901),  §  2567;  Stats.  1895,  p. 
28,  (amending  §  3103,  Rev.  Stats.). 

Neither  a  district  recorder  appointed  by  resident  miners  nor  a  deputy 
appointed  by  the  recorder  have  power  to  appoint  a  deputy.  Van  Buren  i;. 
McEinley,  (Idaho)  66  Pac.  936. 


Seovrity  must  be  clTen  to  surf aoe  owner. 

When  the  right  to  mine  is  in  any  case  separate  from  the 
ownership  or  right  of  occupancy  of  the  surface  ground,  the 
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owners  or  rightful  oecttpanta  of  the  surface  ground  may  de- 
mand satisfactory  aeeurity  from  the  miners,  and  if  it  be 
refused  or  not  given,  may  enjoin,  sueh  miners  from  wotting 
such  ground  until  such  security  is  given.  The  court  granting 
the  writ  of  injunction  shall  fix  the  amount  and  nature  of  the 
security.  Civ.  Code  (1901),  §2571;  Laws  of  1895,  p.  29, 
§10. 

Subjacent  support:  f|  818-822. 

Legislation  of  tMs  eharaeter  diacusaed:  |  822. 

Itoeation  notioa»  k»w  recorded. 

The  location  notice  herein  required  to  be  recorded  must  be 
recorded  by  the  deputy  appointed  for  the  district,  or  the  person 
appointed  for  that  purpose  as  above  provided  (whoi  the  legal 
fee  therefor  is  tendered),  in  a  book  to  be  kept  for  that  pur- 
pose. Said  book  must  be  indexed,  with  the  names  of  all  the 
locators  arranged  in  alphabetical  order,  according  to  the 
family  or  surname  of  each.  The  fee  to  be  tendered  for  mak- 
ing such  record,  administering  the  oath  to  the  locator  and 
certifying  the  same,  for  indexing  the  names  appearing  on  the 
notice  and  to  include  recording  the  notice  by  the  recorder  as 
hereinafter  required,  and  the  indexing  by  said  recorder,  is 
two  dollars,  which  fee  must  be  equally  divided  between  the 
recorder  and  the  deputy  or  the  person  acting  under  an  election, 
as  hereinabove  provided,  and  no  other  additional  sum  of 
money  must  be  demanded  or  received  by  either  of  them  for 
any  services  connected  with  the  recording  of  any  locatioo 
notice  made  pursuant  to  the  requirements  of  this  dkapter. 
Civ.  Code  (1901),  §  2568;  Laws  of  1895,  p.  30,  §  14,  (amend* 
ing  §  3105,  Rev.  Stats.). 

As  to  records  of  mining  claims  generally,  see  i§  389-392. 
Local  rules  and  ouatonuu 

In  actions  respecting  mining  claims,  proof  must  be  ad- 
mitted of  the  customs,  usages,  or  regulations  estaUished  and 
in  force  at  the  bar  or  diggings  embracing  such  claim,  and 
such  customs,  usages,  or  regulations,  when  not  in  conflict 
with  the  laws  of  this  state,  must  govern  the  decision  of  the 
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action.     Code  Civ.  Proc.   (1901),  §3388;  Key.  Stats.  1887, 
§4547. 

Local  ral6e  and  customs:.  1 1  41-46. 


Owner  of  tiuuiol  sMiy  eonttnif  It  tkvovi^  oUdm  of  aaotliov. 

Any  person  or  c<Miipany  who  has  or  may  hereafter  have 
a  tunnel  or  cross-cut,  the  mouth  of  which  is  located  upon  his 
own  ground,  or  upon  ground  in  his  lawful  occupation,  shall 
have  the  right  to  drive  and  continue  the  same  through  and 
across  any  located  or  patented  claim  in  front  of  the  mouth  of 
such  tunnel,  but  not  to  follow  or  drive  upon  any  vein  belong* 
ing  to  the  owner  of  such  claim.  Civ.  Code  (1901),  §2575; 
Laws  of  1899,  p.  653,  §  1. 

A  statute  substantiallj  similar  in  Colorado  was  held  to  be  elearlj  Toid 
in  Gone  v.  Bozana  O.  M.  Co.,  2  Legal  Adv.  250. 

Discussion  of  constitutionalitj  of  statutes  granting  rights  of  way 
through  property  of  others  for  mining  purposes:  ||  252-264. 

Provisions  of  federal  law  on  subject  of  tunnel  rights :  U.  S.  Bev.  Stats., 
{  2323;  ante,  p.  1651. 

Manner  of  perfecting  tunnel  locations:  If  472-475. 

Length  upon  discovered  lode  of  tunnel  location; {481. 

Withdrawal  of  surface  from  exploration  bj  inception  of  tunnel  rights: 
f  I  483-491. 

RisM  mi  owmeap  of  lnt«rs«ot«d  wota  av  alAte  to  omtov  rad 
iBspeot;  Fovfoitwo  of  rlglit  to  oomtla«o  tnaaoL 

Each  tunnel  or  cross-cut  may  be  driven  and  worked  for 
the  purpose  of  drainage,  and  for  the  purpose  of  reaching 
and  working  mining  ground  of  the  tunnel-owner  beyond 
the  intersected  claim.  The  owner  or  owners  of  any  vein  or 
any  claim  or  claims  so  intersected  or  his  duly  authorized 
agent,  shall  have  the  right  to  enter  such  tunnel  up<m  appli- 
cation to  the  owner  or  owners  or  person  in  charge  of  said 
tunnel  without  resorting  to  any  process  of  law  for  the  pur- 
pose of  making  a  survey  and  inspecting  such  vein  or  veins 
as  may  be  crossed  within  the  boundary  lines  of  such  inter- 
sected claim,  and  if  the  owner  or  owners  of  aueh  tunnel 
shall,  by  bulkheading,  damming  baek,  or  in  any  manner 
prevent  the  inspection  or  survey  herein  provided  for,  or  if  such 


1850  APPENDIX. 

owner  or  owners  shall  in  any  manner  prevent  the  natural 
drainage  of  water  from  such  intersected  claim  or  claims,  with- 
out the  consent  of  the  owner  or  owners  thereof,  it  shall  work 
a  forfeiture  of  all  rights  granted  under  section  2575.  Civ. 
Code  (1901),  §  2576,  Laws  of  1899,  p.  653,  §2. 

Validity  of  statutes  authorizing  inspection  and  survej  without  suit:  § 
873. 


Ownership  of  ore  of  intersected  cUdm  at  point  of  inter- 
section; Damage. 

If  any  ore,  the  property  of  the  owner  of  the  claim  inter- 
sected or  crossed,  be  extracted  in  driving  such  tunnel,  it  shall 
be  the  property  of  the  owner  of  the  vein  from  which  it  was 
taken,  and  the  owner  of  the  tunnel  shall  be  liable  for  all 
actual  damages  or  injury  done  to  the  owner  of  the  claim 
crossed  by  his  tunnel.  Civ.  Code  (1901),  §2577;  Laws  of 
1899,  p.  653,  §  3. 

Ownership  of  vein  in  tnnneli  Bnrden  of  proof. 

In  all  actions  between  the  tunnel-owner  and  others  in- 
volving the  right  to  any  vein  discovered  in  such  tunnel,  the 
burden  of  proving  that  the  vein  so  discovered  is  not  the 
property  of  the  adverse  claimant  in  such  action  shall  be  on 
the  tunnel-owner.  Civ.  Code  (1901),  §2578;  Laws  of  1899, 
p.  654,  §  4. 

When  tunnel  proprietor  not  called  upon  to  adverse  mineral  applieatioB 
for  patent:  i  725. 


V.    Sefebence  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  deputy  recorder  must  transmit  records 
to  county  recorder.  Rev.  Stats.  1887,  §3106;  Civ.  Code 
(1901),  §2569. 

2.  Defining  powers  and  duties  of  deputy  recorders.  Rev. 
Stats.  1887,  §3107;  Civ.  Code  (1901),  §2570. 
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3.  Providing  that  destmction  or  defacement  of  location 
notice  shall  be  punishable  as  a  misdemeanor.  Bev.  Stats.  1887, 
§  7172;  Pen.  Code  (1901),  §  5096. 

4.  Tools  of  a  miner  not  exceeding  in  value  the  sum  of  $400 
are  exempt  from  taxation.  Mining  claims  not  patented  are 
also  exempt,  but  property  and  improvements  upon  or  appur- 
tenant to  mining  claims  are  not  exempt.  Bev.  Stats,  of  1887, 
§1401,  subd.  7;  as  amended,  Pol.  Code  (1901),  §1312, 
subds.  8,  11. 

5.  Creating  the  office  of  inspector  of  mines  and  defining 
the  duties  of  the  inspector.  Pol.  Code  (1901),  §§139-152; 
Laws  of  1893,  pp.  152-155;  Laws  of  1895,  p.  160;  Laws  of 
1899,  pp.  316-322. 

6.  Prescribing  penalty  for  failure  of  mine-owner  to  comply 
with  notice  given  by  inspector  of  mines  under  section  144  of 
the  Political  Code.    Penal  Code  (1901),  §  4761. 

7.  Laws  relating  to  mining  partnerships.  Civ.  Code  (1901), 
§§  2774-2784;  Rev.  Stats.  1887,  §§  3300-3309. 

Bef erred  to  in  text:  f  790. 

8.  Rights  of  way  and  easements  for  development  of  mines. 
Rev.  Stats.  1887,  §§  3130-3142  (amended.  Laws  of  1899,  p. 
618) ;  Civ.  Code  (1901),  §§  2572-2574. 

See  text,  §  252. 

9.  Limiting  proprietorship  of  aliens  to  mining  property. 
Civ.  Code  (1901),  §§  2355l,  2555;  Session  Laws  of  1899,  p.  99. 

10.  Regulating  the  disposition  of  mining  interests  of 
decedents.  Code  Civ.  Proc.  (1901),  §§4166-4170;  Session 
Laws  of  1899,  p.  511. 

11.  Providing  for  the  recordation  of  prospecting  and  min- 
ing contracts.  Civ.  Code  (1901),  §2784;  Session  Laws  of 
1899,  p.  608. 

12.  Prescribing  five  years  as  period  of  limitation  of  actions 
concerning  possessory  rights  to  mining  claims.  Code  Civ. 
Proc.  (1901),  §3117;  Rev.  Stats.  1887,  §4036. 

13.  Providing  for  an  order  of  court  for  examination  and 
survey  of  mines  in  dispute  and  workings  therein,  and  pre- 
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scribing  method  of  procedure.    Code  Civ.  Proe.  (1901),  %% 
3383-3384;  Rev.  Stats.  1887,  §4542. 

14.  Authorizing  the  working  of  mines  on  public  lands  oeeu- 
pied,  claimed,  or  located  for  agricultural  purposes,  upon  pay- 
ment for  crops  destroyed.  Code  Civ.  Proc.  (1901),  §3389; 
Rev.  Stats.  1887,  §  4552. 

15.  Providing  that  the  right  to  conduct  mining  operations 
and  to  use  the  waters  of  any  stream  in  the  state  therefor 
shall  not  be  abridged  by  the  provisions  of  the  act  for  the  im- 
provement of  rivers,  etc.  Pol.  Code  (1901),  §1133;  Laws 
of  1899,  p.  518,  §  9. 

16.  Providing  for  a  permanent  state  mineral  exhibit. 
Laws  of  1901,  p.  186. 

17.  Providing  that  in  actions  involving  title  or  right  to 
possession  of  mines  or  mining  claims,  or  damages  thereto,  at 
the  request  of  either  party,  the  court  shall  prevent  the  jury 
from  separating  during  the  trial.  Code  Civ.  Proc  (1901), 
§  3468 ;  Laws  of  1901,  p.  216. 

18.  Defining  mines,  minerals,  and  quarries  in  land  to  be 
real  property  for  the  purposes  of  taxation.  Pol.  Code 
(1901),  §  1313;  Laws  of  1901,  p.  235. 

19.  Providing  for  the  assessment  of  mining  ditches.  PoL 
Code  (1901),  §  1356;  Laws  of  1901,  p.  239,  §  14. 
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MONTAHA. 

L    Laws  Ba.ATiN«  fo  thk  Looation  and  DBTKbOPHnrr  of  Mining 
Claims. 

il    bxrbskcs  to  mlsosllansous  lsaislation  on  mining  subjects. 

I.    Laws  BELATma  to  thb  Location  and  Development  op 

Mining  Claims. 

1.  ItOMitloa  of  miiiins  elaims;  Notloe  of  looatioit,  what 
to  oontaia. 

Any  person  a  citizen  of  the  United  States  or  one  who  has 
declared  his  intentions  to  become  such,  who  discovers  a  vein 
or  lode  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper>  or 
other  valuable  deposits,  or  who  discovers  or  locates  a  placer 
deposit  of  gold  or  other  deposit  of  minerals,  including  build> 
ing-stone,  limestone,  marble,  clay,  sand,  or  other  mineral 
substances  having  a  commercial  value,  may  locate  a  claim 
upon  such  vein,  lode,  or  deposit  by  defining  the  boundaries 
of  the  claim  in  the  manner  hereinafter  described,  and  by 
posting  a  notice  of  such  location  at  the  point  of  discovery, 
which  notice  must  contain:  First,  the  name  of  the  lode  or 
claim;  second,  the  name  of  the  locator  or  locators;  third,  the 
date  of  the  location;  fourth,  if  a  lode  claim,  the  number  of 
lineal  feet  claimed  in  length  along  the  course  of  the  vein 
each  way  from  the  point  of  discovery,  with  the  width  on  each 
side  of  the  center  of  the  vein  and  the  general  course  of  the 
vein  or  lode  as  near  as  may  be;  fifth,  if  a  placer  or  millsite 
claim,  the  number  of  acres  or  superficial  feet  claimed.  Rev. 
Pol.  Code  of  1895,  §  3610. 

Held  generaUy  to  be  conmstent  wiHi  tlie  federal  laws:  Sanders  v. 
Noble,  22  Mont.  110,  55  Pac.  1037,  1039;  Purdum  v.  Laddin,  23  Mont. 
387,  59  Pae.  153. 

Statute  referred  to  in  tert :  If  352,  442. 

Puipose  of  location  certificate:  f  379. 

Bules  of  construction  applied:  |  381.    See,  also,  §  351. 

Place  and  manner  of  posting :  §  356. 
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2.   DiseoTery  shaft;  Boundaries,  how  made  and  of  whAt  to 
eonsiat. 

Before  the  expiration  of  sixty  days  from  the  date  of  post- 
ing such  notice  upon  the  claim  the  locator  or  locators  must 
sink  a  discovery  shaft  upon  the  lode  or  claim  (millsite  claims 
excepted)  to  the  depth  of  at  least  ten  feet  from  the  lowest 
part  of  the  rim  of  such  shaft  at  the  surface,  or  deeper,  if 
necessary,  to  show  a  well-defined  crevice  or  valuable  deposit. 
Its  equivalent  in  work  must  be  done  upon  placer  claims.  A 
cut,  a  crosscut,  or  a  tunnel  which  cuts  a  lode  at  the  depth 
of  ten  feet  below  the  surface,  or  an  open  cut  of  at  least  ten 
feet  in  length  along  the  lode  from  the  point  where  the  lead 
may  be  in  any  manner  discovered,  is  equivalent  to  a  discovery 
shaft.^  The  locator  or  locators  must,  within  thirty  days  after 
posting  of  notice  of  location  aforesaid,  define  the  boundaries  of 
his  or  their  claim  by  marking  a  tree  or  rock  in  place,  or  by 
setting  a  post  or  stone  at  each  comer  or  angle  of  the  claim. 
When  a  post  is  used  it  must  be  at  least  four  inches  square 
by  four  feet  six  inches  in  length,  and  set  one  foot  in  the 
ground,  with  a  mound  of  earth  or  stone  at  least  four  feet 
in  diameter  by  two  feet  in  height  around  the  post.  When  a 
stone  is  used,  not  a  rock  in  place,  it  must  be  at  least  six  inches 
square,  and  eighteen  inches  in  length,  set  two-thirds  of  its 
length  in  the  ground,  which  trees,  stakes,  or  monuments 
must  be  so  marked  as  to  designate  the  comers.'  Rev.  PoL 
Code  1895,  §3611;  as  amended  by  act  approved  March  15, 
1901 ;  Laws  of  1901,  p.  140,  §  1. 

Held  to  be  consistent  with  and  supplementary  to  federal  legislation. 
Sanders  v.  Noble,  22  Mont  110;  55  Pac.  1037,  1039;  Purdum  t\  Laddin, 
23  Mont.  387,  59  Pac.  153. 
^Statute  referred  to  in  text:  fS  343,  443. 

Object  of  requirement  as  to  development  work:  S  344. 

Relationship  of  the  discovery  to  the  discovery  shaft:  |  345. 

Extent  of  development  work:  $  346. 
'  Section  referred  to  in  text:  SI  374,  455. 

Time  allowed  for  marking:  |  372. 

Necessity  for,  and  object  of,  marking:  §  371. 

What  is  sufficient  marking  under  the  federal  law :  |  373. 

What  is  sufficient  marking  under  the  federal  law  in  case  of  placers: 
§454. 

Perpetuation  of  monuments:  S  375. 
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8«   Declaratory  stateatent,  when  and  ivhere  flled;  Contents. 

Within  sixty  days  of  the  date  of  posting  the  location  notice 
upon  the  claim,  there  shall  be  filed  in  the  ofiSce  of  the  county 
clerk  of  the  county  in  which  the  lode  or  claim  is  situated,  a 
declaratory  statement,  which  shall  contain:  First,  the  name 
of  the  lode  or  claim ;  second,  the  name  of  the  locator  or  loca- 
tors; third,  the  date  of  location,  and  such  description  of  the 
location  of  said  claim  with  reference  to  some  natural  object 
or  permanent  monument  as  will  identify  the  claim;  fourth, 
if  a  lode  claim,  the  number  of  lineal  feet  claimed  in  length 
along  the  course  of  the  vein  each  way  from  the  point  of  dis- 
covery, with  the  width  on  each  side  of  the  center  of  the  vein, 
and  the  general  course  of  the  lode  or  vein  as  near  as  may  be ; 
fifth,  if  a  placer  or  millsite  claim,  the  number  of  acres  or 
superficial  feet  claimed;  sixth,  the  dimensions  and  location 
of  the  discovery  shaft,  cut,  or  tunnel,  or  its  equivalent,  sunk 
upon  lode  or  placer  claims. 

Such  declaratory  statement  must  be  verified  by  the  oath 
of  the  locator,  or  one  of  the  locators,  and  in  case  of  a  corpora- 
tion by  an  officer  thereof,  duly  authorized  to  act.  Rev.  Pol. 
Code  1895,  §  3612 ;  as  amended  by  act  approved  March  15, 
1901 ;  Laws  of  1901,  p.  141,  §  2. 

This  statute  held  to  be  mandatoxy  and  substantial  compliance  with  its 
provisions  necessaxy.    Purdum  v.  Laddin,  23  Mont.  387,  59  Pac.  153. 

Held  to  be  consistent  with  federal  laws.  Sanders  v.  Noble,  22  Mont. 
110,  55  Pac.  1037, 1039;  Pardum  v.  Laddin,  23  Mont.  387,  59  Pac  153. 

Section  referred  to  in  text:  ($  380,  459. 

Purpose  of  location  certificate:  §  379. 

Bules  of  construction:  f  381. 

Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
i  384. 

Verification  of  certificates :  |  385,  and  §  251,  where  the  validity  of  the 
requirement  is  questioned. 

Time  and  place  of  record  ana  eflfect  ot.  failure  lo  record  within  time 
Umited:   fi§  389-390. 

4.  Plaeer  loeationa  made  prior  to  1896  and  recorded  i 
Effeet  of. 

All  placer  mining  locations  or  locations  of  valuable  mineral 
deposits,  which  have  heretofore  been  recorded  in  the  ofSce 
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of  tke  eooBtj  dcrfc  or  rteavder,  kaw  tfce  wamtt  f i 

HKh  icMid>  bad  boB  sntbnixed  by  Uv,  exoept 
bere  the  ngbls  of  third  pgiium  hod  been  aeqfiiind 
before  the  poHOge  of  tbii  oode;  oad  nsh  record  k  entitled 
to  be  odwittfd  in  evidenee  in  oiqr  eonrt.    Rev.  PoL  Code  ld9S* 


The  ovner  of  o  lode  or  placer  daia  vho  perf «ns  or  eai 
to  h?  performed  the  annnal  vork  or  mafcca  the  inproTeBcntB 
re\|uired  bj  tbe  iavs  of  the  United  Statei  in  ocder  to  prevent 
the  f orf eitare  of  the  cLaim.  may,  nithin  tventj  dMj%  after 
the  annaai  vork,  file  in  tbe  office  of  the  oonntj  derk  of  the 
ecTinrr  in  vhieh  s:>eh  elaia  is  sitiuted.  an  aiBdarit  of  his  ovn, 
cr  aa  a&iavit  of  the  pefson  vho  pofonned  sadi  work  or 
]i^*ie  the  icipn^Tesients.  shoving:  First,  the  name  of  the 
Eiinir^  el^im  and  vbere  simated:  second,  the  nnmber  of 
divs*  vxrk  «k-ae.  azkd  the  character  and  Taine  oi  the  in- 
pr^:Trnr:i3  pla^^  thervr-o;  third,  the  date  of  performimr 
s:::-*h  v:rk  an-i  of  rr.akTr.g  the  iE4>roTes}eiits:  fowth.  at  vhose 
ir;s:aiiee  ihe  wcrk  was  done  or  the  iz:p?oT€nicnts  made;  fifOi, 
tbe  acniAl  aat. «i::it  pa^  for  v^rk  and  improTessents.  by  vhom 
paid.  v!hr^n  the  same  was  dx  done  by  tbe  owner. 

S  -  :h  ar:  iirits^  or  a  c^rr^id  cepy  tbereof.  are  pn'ms  fscit 
ev^iT-v-«  cf  ihe  fjr-ts  therein  stated.    Rev.  F6L  Code  1S95. 

P-.vf  J*  arx-si:  aKt:  f  CSC 

Oix  Trfth-ars^rr  ^-?k  i<ic>Lt€  H^  flCsftp  Iras  j 

il  jlK-   rpr^rirx.  iu«awii  a  tot:  ff 


-X  as  if  it  were  an  ordinal  loea- 
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tion  made  nnder  this  chapter;  or  the  relocator  may  sink  the 
original  discovery  shaft  ten  feet  deeper,  in  which  case  the 
declaratory  statement  must  give  the  depth  and  dimensions 
of  the  original  discovery  shaft  at  the  date  of  such  relocation. 
In  any  case,  whether  the  whole  or  a  part  of  an  abandoned 
claim  is  taken,  the  declaratory  statement  may  state  that  the 
whole  or  any  part  of  the  new  location  is  located  as  abandoned 
property.  If  it  is  not  known  to  the  locator  that  his  location 
is  on  an  abandoned  claim,  then  the  provisions  of  this  section 
do  not  apply.    Rev.  Pol.  Code  1895,  §  3615. 

Section  referred  to  in  text:  |  408. 

Cireumstaneee  under  which  relocation  may  be  made:  |  402. 
New  diacovery  not  essential  as  a  basis  of  relocation:  |  403. 
fielocation  admits  the  validity  of  the  original:  I  404. 
Belocation  by  original  locator:  f  405. 

Belocation  by  one  of  several  original  locators  in  hostility  to  others  i 
I  406. 

Belocation  by  agent  of  original  locator:  §  407. 

Bight  of  second  locator  to ^provements  made  by  first:  |  409. 


7.  Offloial  umrwert  field  notM»  and  oertUlemte  as  part  of 
declaratory  stateatont. 

Where  a  locator  or  owner  of  a  mining  claim  has  the  bound- 
aries and  comers  of  his  claim  established  by  a  United  States 
deputy  mineral  surveyor,  and  his  claim  connected  with  a 
comer  of  the  public  or  minor  surveys,  or  an  established  initial 
point,  and  incorporates  into  the  declaratory  statement  the 
field  notes  of  such  survey,  and  attaches  to  and  files  with  such 
declaratory  statement,  a  certificate  by  the  surveyor  setting 
forth:  First,  that  said  survey  was  actually  made  by  him, 
gfiving  the  date  thereof;  second,  the  name  of  the  claim  sur- 
veyed and  the  locators  thereof;  third,  that  the  description 
incorporated  in  the  declaratory  statement  is  sufficient  to 
identify  the  claim. 

Such  survey  and  certificate  becomes  a  part  of  the  declara- 
tory statement,  and  such  declaratory  statement  is  prima  facie 
evidence  of  the  facts  therein  contained.  The  provisions  of  this 
chapter  apply  only  to  locations  made  after  this  code  takes 
effect.    Rev.  Pol.  Code  1895,  §  3616. 

LindJer  on  M.— U7 
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8.  Amended  deelaratoiy  •tatea&ent  and  reloeatloa. 

If  at  any  time  the  locator  of  any  mining  claim  heretofore 
or  hereafter  located,  or  his  successors  or  assigns,  shall  appre- 
hend that  his  original  declaratory  statement  was  defective 
or  erroneous,  or  that  the  requirements  of  law  had  not  been 
complied  with,  or  shall  be  desirous  of  changing  his  bound- 
aries, or  taking  in  any  part  of  an  overlapping  claim  which 
has  been  abandoned,  or  in  case  his  original  declaratory  state- 
ment was  filed  prior  to  the  passage  of  this  law  and  he  shall 
be  desirous  of  securing  the  benefit  of  this  act,  such  locator, 
or  his  successors  or  assigns,  may  file  an  additional  or  amended 
declaratory  statement  subject  to  the  provisions  of  this  act; 
provided,  that  such  relocation  or  filing  of  an  amended  or 
additional  declaratory  statement  shall  not  interfere  with  the 
existing  right  of  others  at  the  time  of  such  relocation  or  filing 
of  the  amended  or  additional  declaratory  statement^  and  no 
such  relocation  or  amended  or  additional  declaratory  state- 
ment, or  other  record  thereof,  shall  preclude  the  claimant  or 
claimants  from  proving  any  such  title  as  he  or  they  may 
have  held  under  the  previous  location  and  notice  thereof. 
Act  of  March  15, 1901 ;  Laws  of  1901,  p.  56,  §  1. 

Objects  and  fanctioxui  of  amended  eertifieate:  f  398. 


0.   PreTioua   amended   deolaratorj  •tatements  and   relo 
tiona  to  Have  benefit  of  tkia  act. 

Any  amended  or  additional  declaratory  statement  which 
may  have  heretofore  been  filed  by  a  locator,  or  his  successors 
or  assigns,  shall  have  the  same  force  and  effect  and  be  sub- 
ject to  the  same  terms  and  conditions  as  though  the  same 
had  been  filed  under  the  provisions  of  section  one  of  this  act 
Act  of  March  15, 1901 ;  Laws  of  1901,  p.  57,  §  2. 

II.    Eeference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  the  owner  of  a  mining  claim  shall  have 
right  of  way  over  adjoining  property  and  prescribing  pro- 
cedure therefor.    Bev.  Pol.  Code  1895,  §§  3630-3641. 

See  text,  H  530-531,    See  Glass  y.  Basin  M.  Co.,  55  Pae.  1047. 
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2.  Mining  claims  properly  located  not  to  be  affected  by 
townsite  patents  for  unincorporated  towns.  Bev.  Pol.  Code 
1895,  §  5112. 

3.  Regulations  governing  safety  apparatus  and  signals  in 
mines.    Rev.  Pol.  Code  1895,  §§  3650-3654. 

4.  Regulations  governing  the  taxation  of  mines  and  ex- 
emptions of  property  from  execution.  Rev.  Pol.  Code  1895, 
§§3672,  3760-3768;  Rev.  Code  Civ.  Proc.  1895,  §1222, 
subd.  5. 

5.  Provisions  regulating  mining  partnerships.  Rev.  Civ. 
Code  1895,  §§  3350-3359. 

6.  Provisions  defining  fixtures  and  determining  what  things 
are  deemed  afSxed  to  mining  claims.  Rev.  Civ.  Code  1895, 
§  1077.      . 

7.  Customs  and  usages  of  particular  districts  as  evidence 
in  actions  to  determine  conflicting  claims  to  mining  property. 
Rev.  Code  Civ.  Proc.  1895,  §  1321, 

Local  district  regulations  as  evidence:  See  text,  |  272. 

8.  Provisions  regulating  the  summary  sales  of  mines  and 
mining  interests  of  decedents.  Rev.  Code  Civ.  Proc.  1895, 
§§  2660-2664. 

9.  Provisions  creating  the  office  of  inspector  of  mines  and 
defining  the  powers  and  duties  of  the  inspector.  Rev.  PoL 
Code  1895,  §§  580-590. 

As  amended  by  act  of  March  4, 1987;  Laws  of  1897,  p.  109. 

10.  Provisions  regulating  the  working  of  coal  mines.  Rev. 
Pol.  Code  1895,  §§  3350-3365. 

11.  Provisions  governing  the  employment  of  children  in 
mines.    Rev.  Pen.  Code  1895,  §  474. 

12.  Provisions  regulating  the  storage  of  explosives  in  mines. 
Rev.  Pen.  Code  1895,  §  708. 

13.  Provisions  regulating  punishment  for  malicious  mis- 
chief in  destroying  or  tearing  down  notices.  Rev.  Pen.  Code 
1895,  §  1062. 

14.  An  act  regulating  the  hours  of  labor  of  hoisting  engi- 
neers and  fixing  the  penalties  for  violation  thereof.  Ap- 
proved Feb.  19,  1897,  Laws  1897,  p.  67. 
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15.  An  act  to  further  protect  underground  miners.  Ap- 
proved March  1,  1897,  Laws  of  1897,  p.  66. 

16.  An  act  relating  to  the  casing  in  of  cages  in  mines, 
amending  section  705  of  the  Revised  Penal  Code  of  1895. 
Approved  March  1, 1897,  Laws  of  1897,  p.  245. 

17.  Regulating  the  right  of  a  party  to  an  action  concern- 
ing a  mining  claim  to  an  order  for  inspection  and  survey. 
Rev.  Code  Civ.  Proc,  §  1314. 

18.  Authorizing  the  issuance  of  certificates  of  stock  to 
bearer  by  mining  corporations.    Laws  of  1897,  p.  69. 

19.  Enlarging  the  powers  of  minii^  corporations  over 
property  of  such  corporations,  and  protecting  dissenting 
stockholders.    LawB  of  1899,  p.  105. 

20.  Establishing  a  standard  of  measurement  for  water  and 
defining  the  equivalent  of  a  miner's  inch.  Laws  of  1899, 
p.  117. 

21.  Regulating  the  exercise  of  the  right  of  eminent  domain 
in  connection  with  the  development  and  operation  of  mines. 
Laws  of  1899,  p.  125,  subds.  4  and  5. 

22.  Repealing  section  494  of  the  Code  of  Civil  Procedure, 
which  prescribes  a  limitation  of  one  year  for  actions  for  the 
recovery  of  placer  mining  claims.    Laws  of  1899,  p.  126. 

23.  Relating  to  exposed  shafts,  providing  a  penalty  for 
failure  to  close  and  protect  the  same.  (Amendatory  of 
section  704  of  the  Penal  Code.)    Laws  of  1899,  p.  138. 

24.  An  act  limiting  the  period  of  employment  of  men  in 
underground  mines  or  workings,  and  in  smelters,  stamp-mills, 
sampling  works,  concentrators,  etc.,  to  eight  hours  per  day, 
and  providing  a  penalty  for  the  violation  thereof.  Approved 
Feb.  2, 1901,  Laws  of  1901,  p.  62. 

25.  An  act  to  provide  for  the  employment  of  a  check 
weighman  at  coal  mines.  Approved  Feb.  19,  1901,  Laws  of 
1901,  p.  65. 

26.  An  act  prohibiting  owners  of  coal  mines  from  dump- 
ing coal  slack  or  coal  screenings  into  streams  containing  fish 
or  water  used  for  domestic  purposes  or  irrigation.  In  effect 
Nov.  1, 1901,  Laws  of  1901,  p.  165. 
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27.  Establishing  a  school  of  mines.  Rev.  Pol.  Code  1895, 
§§  1570-1602. 

28.  Providing  for  mechanics'  liens  for  miners.  Bey.  Code 
Civ.  Proc.  1895,  §  2130. 

29.  Providing  a  penalty  for  violating  the  provisions  con- 
cerning inspection  of  mines.    Bev.  Pen.  Code  1895,  §722. 

30.  Making  the  "salting"  of  mines,  changing  or  interfer- 
ing with  samples  of  ore  or  bullion  purchased  for  assaying, 
or  altering  the  certificate  of  sampling  or  assaying,  or  making 
false  sample  or  assay,  a  felony.  Bev.  Pen.  Code  1895,  §§ 
942-944. 

31.  Providing  that  a  cotenant  or  joint  tenant  of  mining 
property  may  mine  the  same  in  a  miner-like  manner,  without 
the  participation  of  the  other  cotenants  or  joint  tenants. 
Laws  of  1899,  p.  124  (amending  §  592  Code  Civ.  Proc.). 

Bef erred  to  in  text:  |  790. 

32.  Providing  that  the  statute  of  limitations  in  case  of 
underground  trespass  upon  mining  property  shall  not  begin 
to  run  until  discovery  of  the  trespass.  Bev.  Code  Civ.  Proc. 
1895,  §  524. 
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L    Act  or  1897  Begulatino  the  Location  and  Dkvelopiosnt  of 
Lode,  Placer,  Tunnel,  and  Millsitb  Claims. 

n.    Act  Begulatino  the  Disposition  or  State  Mineral  Lands. 

UL    Betekence  to  Miscellaneous  Legislation  on  Mining  Subjects. 

I.  Act  op  1897,  Regulating  the  Location  and  Devel- 
opment OF  Lode,  Places,  Tunnel,  and  Millsite 
Claims. 

[Approved  March  16, 1897.    Statates  of  1897,  pp.  103-109.] 
Lode  oUdmi  Wl&o  may  locate;  Posttns  aotlee. 

Any  person,  a  citizen  of  the  United  States,  or  one  who 
has  declared  his  intention  to  become  such,  who  discovers  a 
vein  or  lode  may  locate  a  claim  upon  such  vein  or  lode  by 
defining  the  boundaries  of  the  claim  in  the  manner  herein- 
after described  and  by  posting  a  notice  of  such  location  at 
the  point  of  discovery,  which  notice  must  contain:  Firsts 
the  name  of  the  lode  or  claim ;  second,  the  name  of  the  locator 
or  locators;  third,  the  date  of  the  location;  fourth,  the  num- 
ber of  linear  feet  claimed  in  length  along  the  course  of 
the  vein,  each  way  from  the  point  of  discovery,  with  the 
width  on  each  side  of  the  center  of  the  vein,  and  the  general 
course  of  the  vein  or  lode  as  near  as  may  be.  Comp.  Laws 
of  1900,  §  208. 

Liberal  rules  of  constrnction  applied  to  notices:  {  355. 
Place  and  manner  of  posting:  f  356. 
What  constitutes  discovery:  |  336. 

DisooTerj  shaft  aad  eqnlTaleBt;  Marking  bonmdaries. 

Before  the  expiration  of  ninety  days  from  the  posting  of 
such  notice  upon  the  claim  the  locator  must  sink  a  discovery 
shaft  upon  the  claim  located  to  the  depth  of  at  least  ten  feet 
from  the  lowest  part  of  the  rim  of  such  shaft  at  the  surface, 
or  deeper  if  necessary,  to  show  by  such  work  a  lode  d^osit 
of  mineral  in  place.  A  cut,  or  cross-cut,  or  tunnel  which 
cuts  the  lode  at  a  depth  of  ten  feet,  or  an  open  cut  along  the 
ledge  or  lode  equivalent  in  size  to  a  shaft  four  feet  by  six 
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feet  by  ten  feet  deep,  is  equivalent  to  a  discovery  shaft* 
The  locator  must  define  the  boundaries  of  his  claim  by  mark- 
ing a  tree  or  rock  in  place,  or  by  setting  a  post  or  stone,  one 
at  each  comer  and  one  at  the  center  of  each  side  line.  When 
a  post  is  used  it  must  be  at  least  four  inches  square,  by  four 
feet  six  inches  in  length,  set  one  foot  in  the  ground,  with  a 
mound  of  stone  or  earth  four  feet  in  diameter  by  two  feet 
in  height  around  the  post.  When  it  is  practically  impossible 
on  account  of  bedrock  or  precipitous  ground  to  sink  such 
posts,  they  may  be  placed  in  a  pile  of  stones;  or  where  the 
proper  placing  of  such  posts  or  monuments  of  stone  is  im- 
practicable or  dangerous  to  life  and  limb,  it  shall  be  lawful 
to  place  such  post  or  monument  of  stone  at  the  nearest  point, 
properly  marked  to  designate  its  right  place.  When  a  stone 
is  used,  not  a  rock  in  place,  it  must  be  at  least  six  inches 
square  and  eighteen  inches  in  length,  set  two-thirds  of  its 
length  in  the  ground,  which  trees,  stakes,  or  monuments 
must  be  so  marked  as  to  designate  the  comers  of  the  claim 
located.  As  amended  by  act  of  March  14,  1899 ;  Stats.  1899, 
p.  93 ;  Comp.  Laws  of  1900,  §  209 ;  as  amended  by  act  of  March 
20,  1901,  Stats.  1901,  p.  97.     (In  eflPect  July  1,  1901.) 

Section  referred  to  in  text:  §§  343,  374. 

Object  of  requirement  as  to  development  work:  §  344. 
BelationBliip  of  discovery  to  discovery  shaft:  §  345. 
Extent  of  development  work:  f  346. 
Form  and  size  of  the  claim:  S  361. 
Necessity  for,  and  object  of,  marking:  §  371. 
Time  aUowed  for  marking:  S  372. 
What  is  sufficient  marking  under  the  federal  law:  S  373. 
Perpetuation  of  monuments:  §  375. 
*  Validity  of  this  legislation  upheld:  Sissons  v,  Sommers,  24  Nev.  379, 
77  Am.  St.  Bep.  815,  55  Pac  829. 

LoeatloB  aotleei  Record |  Beeords  made  prior  to  passage 
of  act. 

Within  ninety  days  of  the  date  of  posting  the  location 
notice  upon  the  claim,  the  locator  shall  record  his  claim 
with  the  mining  district  recorder  and  the  county  recorder 
of  the  mining  district  or  county  in  which  such  claim  is  situ- 
ated by  a  location  certificate,  which  must  contain:     First, 
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the  name  of  the  lode  or  vein ;  Beeond,  the  name  of  the  locator 
or  locators ;  third,  the  date  of  the  location  and  such  descrip- 
tion of  the  location  of  said  claim,  with  reference  to  some 
natural  object  or  permanent  monument,  as  will  identify 
the  claim;  fourth,  the  number  of  lineal  feet  claimed    in 
length  along  the  course  of  the  vein  each  way  from  the  point 
of  discovery,  with  a  width  on  each  side  of  the  center  of  the 
vein,  and  the  general  course  of  the  lode  or  vein  as  near  aa 
may  be;  fifth,  the  dimensions  and  location  of  the  discovery 
shaft,  or  its  equivalent,  sunk  upon  the  claim;  sixth,  the 
location  and  description  of  each  comer,  with  the  markings 
thereon.    Any  record  of  the  location  of  A  lode  mining  claim 
which  shall  not  contain  all  the  requirements  named  in  this 
section  shall  be  void.    All  records  of  lode  or  placer  mining 
claims,  milLsites,  or  tunnel  rights  heretofore  made  by  any 
recorder  of  any  mining  district  or  any  county  recorder  are 
hereby  declared  to  be  valid  and  to  have  the  same  force  and 
effect  as  records  made  in  pursuance  of  the  provisions  of  this 
act.    And  any  such  record,  or  a  copy  thereof,  duly  verified 
by  a  mining  recorder  or  duly  certified  by  a  county  recorder, 
shall  be  prima  facie  evidence  of  the  facts  therein  stated. 
Comp.  Laws  of  1900,  §  210. 

Section  referred  to  in  text:  |  380. 

Purpose  of  location  certificate:  |  379. 

Boles  of  construction  applied:  §  381. 

Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
f  384. 

Time  and  place  of  record  and  failure  to  record  within  tune  limited: 
if  389-390. 

ZSztraUteral  rU/kUi  Imtralimital  rights. 

The  location  or  record  of  any  vein  or  lode  claim  shall  be 
construed  to  include  all  surface  ground  within  the  surface 
lines  thereof,  and  all  lodes  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  lines  ex- 
tended downward  vertically,  with  all  parts  of  such  lodes  or 
veins  as  continue  to  dip  beyond  the  side  lines  of  the  claim, 
but  shall  not  include  any  portion  of  such  lodes,  veins,  or 
ledges  beyond  the  end  lines  of  the  claim,  or  the  end  lines 
continued,  whether  by  dip  or  otherwise,  or  beyond  the  side 
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lines  in  any  other  manner  than  by  the  dip  of  the  lode.    Comp. 
La^i3  of  1900,  §  211. 

Validity  and  effect  of  sach  legislation  questioned :  (  251. 
Iiode  Bot  to  be  pvraved  on  strike  beyond  end  lines. 

If  the  top  or  apex  of  the  lode  in  its  longitudinal  conrse 
extends  beyond  the  exterior  lines  of  the  claim  at  any  point 
on  the  surface,  or  as  extended  vertically  downward,  such 
lode  may  not  be  followed  in  its  longitudinal  course  where 
it  is  intersected  by  the  exterior  lines.  Comp.  Laws  of  1900, 
§212. 

See  note  to  preceding  section. 

Amended  location  eertilloatei  Cbanse  of  bonndaries. 

If  at  any  time  the  locator  of  any  mining  claim  heretofore 
or  hereafter  located,  or  his  assigns,  shall  apprehend  that  his 
original  certificate  was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  complied  with  before 
filing ;  or  shall  be  desirous  of  changing  his  surface  boundaries 
or  of  taking  in  any  part  of  an  overlapping  claim  which  has 
been  abandoned;  or  in  case  the  original  certificate  was  made 
prior  to  the  passage  of  this  law,  and  he  shall  be  desirous  of 
securing  the  benefits  of  this  act,  such  locator  or  his  assigns 
may  file  an  additional  certificate,  subject  to  the  provisions 
of  this  act ;  provided,  that  such  relocation  does  not  interfere 
with  the  existing  rights  of  others  at  the  time  of  such  reloca- 
tion, and  no  such  relocation  or  the  record  thereof  shall  pre- 
clude the  claimant  or  claimants  from  proving  any  such  titles 
as  he  or  they  may  have  held  under  previous  location.  Comp. 
Laws  of  1900,  §  213. 

Objects  and  functions  of  amended  location  certificates  discussed  in 
text:  §  398. 

Circnmstances  justifying  change  of  boundaries:  S  396. 

Privilege  of  changing  boundaries  exists  in  absence  of  intervening 
rights,  independent  of  state  legislation:  |  897. 

Beloention  of  nbimdoned  olninuk 

The  relocation  of  abandoned  lode-  claims  shall  be  by  sink- 
ing a  new  discovery  shaft  and  fixing  new  boundaries  in  the 
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same  maimer  as  if  it  were  the  location  of  a  new  claim;  or 
the  relocator  may  sink  the  original  discovery  shaft  ten  feet 
deeper  than  it  was  at  the  time  of  abandonment,  in  which 
case  the  record  must  give  the  depth  and  dimensions  of  the 
original  discovery  shaft  at  the  date  of  snch  relocation  and 
erect  new  or  adopt  the  old  boundaries,  renewing  the  posts  or 
monuments  if  removed  or  destroyed.  In  either  case  a  new 
location  stake  shall  be  erected.  In  any  case,  whether  the 
whole  or  part  of  an  abandoned  claim  is  taken  the  record 
may  state  that  the  whole  or  any  part  of  the  new  location  is 
located  as  abandoned  property.  If  it  is  not  known  to  the 
relocator  that  his  location  is  on  an  abandoned  claim,  then  the 
provisions  of  this  section  do  not  apply.  Comp.  Laws  of  1900, 
§214. 

Cireiimstances  under  which  rdoeatioii  may  be  made:  §  402. 

New  diaeoTerj  not  essential  as  a  basis  of  reloeation:  |  403. 

Beloeation  admits  the  validitj  of  the  original:  f  404. 

Beloeation  bj  original  locator:  %  405. 

Beloeation  by  one  of  several  original  locators  in  hostility  to  others; 
i  406. 

Beloeation  by  agent  or  others  occupying  fiduciaiy  or  contractual  rela- 
tionship with  original  locator:  f  407. 

Manner  of  perfeetiDg  relocations:  {  408. 

Bight  of  second  locator  to  improvements  made  by  first:  {  409. 

ZKioatton  eertilleate;  DescriptloB  by  reference  to  surrvyed 
fleld  notes. 

Where  a  locator,  or  his  assigns,  has  the  boundaries  and 
comers  of  his  claim  established  by  a  United  States  depnty 
mineral  surveyor,  or  a  licensed  surveyor  of  this  state,  and 
his  claim  connected  with  a  comer  of  the  public  or  minor 
surveys  of  an  established  initial  point,  and  incorporates  into 
the  record  of  the  claim  the  field  notes  of  such  survey,  and 
attaches  to  and  files  with  such  location  certificate  a  certificate 
of  the  surveyor,  setting  forth:  First,  that  said  survey  was 
actually  made  by  him,  giving  the  date  thereof;  second,  the 
name  of  the  claim  surveyed  and  the  location  thereof;  third, 
that  the  description  incorporated  in  the  declaratory  state- 
ment is  sufficient  to  identify, — such  survey  and  certificate 
becomes  a  part  of  the  record,  and  such  record  is  prima  fade 
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evidence  of  the  facts  therein  contained.     Comp.  Laws  of 
1900,  §  215, 

Annual  labors  Amount  required;  Valne  of  a  day's  labor. 

The  amount  of  work  done  or  improvements  made  during 
each  year  to  hold  possession  of  a  mining  claim  shall  be  that 
prescribed  by  the  laws  of  the  United  States,  to  wit:  One 
hundred  dollars  annually.  In  estimating  the  worth  of  labor 
required  to  be  performed  upon  any  mining  claim,  to  hold 
the  same  under  the  laws  of  the  United  States,  the  value  of 
a  day's  labor  is  hereby  fixed  at  the  sum  of  four  dollars; 
provided,  however,  that  in  the  sense  of  this  statute  eight 
hours  of  labor  actually  performed  upon  the  mining  claim 
shall  constitute  a  day's  labor.    Comp.  Laws  of  1900,  §  216. 

For  discussion  of  the  subject  of  annual  labor,  see  fi§  623-638. 

Bequirement  as  to  annual  labor  imperative :  fi  624. 

By  whom  labor  must  be  performed:  f  633. 

Circumstances  under  which  performance  of  annual  labor  is  excused: 
i  624. 

Value  of  labor  and  improvements,  how  estimated :  (  635. 

When  obligation  to  perform  annual  labor  ceases:  S  637. 

Validity  of  legislation  fixing  the  value  of  a  day's  labor  questioned: 
I  635. 

Proof  of  animal  labor* 

Within  sixty  days  after  the  performance  of  labor,  or  mak- 
ing of  improvements,  required  by  law  to  be  annually  per- 
formed or  made  upon  any  mining  claim,  the  person  in  whose 
behalf  such  labor  was  performed,  or  improvements  made, 
or  some  one  in  his  behalf,  shall  make  and  have  recorded  by 
the  mining  district  recorder  or  the  county  recorder  in  books 
kept  for  that  purpose  in  the  mining  district  or  county  in 
which  such  mining  claim  is  situated,  an  affidavit  setting  forth 
the  amount  of  money  expended,  or  value  of  labor  or  improve- 
ments made,  or  both,  the  character  of  expenditures  or  labor, 
or  improvements,  a  description  of  the  claim  or  part  of  the 
claim  affected  by  such  expenditures,  or  labor  or  improve- 
ments, for  what  year,  and  the  name  of  the  owner  or  claimant 
of  said  claim  at  whose  expense  the  same  was  made  or  per- 
formed.   Such  affidavit  or  a  copy  thereof,  duly  certified  by 
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the  county  recorder,  shall  be  prima  facie  evidence  of  the  per- 
formance of  such  labor  or  the  making  of  such  improvements, 
or  both.    Comp.  Laws  of  1900,  §  217. 

See  note  to  preceding  section. 

Proof  of  annual  labor  diacuBsed:  S  636. 


Forfeiture  to  eo«owaers. 

Whenever  a  co-owner  or  co-owners  shall  give  to  a  delin- 
quent co-owner  or  co-owners  the  notice  in  writing  or  notice 
by  publication  provided  for  in  section  2324,  Revised  Statutes 
of  the  United  States,  an  afiELdavit  of  the  person  giving  such 
notice,  stating  the  time,  place,  manner  of  service,  and  by 
whom  and  upon  whom  such  service  was  made,  shall  be  at- 
tached to  a  true  copy  of  such  notice,  and  such  notice  and 
affidavit  must  be  recorded  by  the  mining  district  recorder  or 
the  county  recorder,  in  books  kept  for  that  purpose,  in  the 
mining  district  or  county  in  which  the  mining  claim  is  situ- 
ated ;  within  ninety  days  after  the  giving  of  such  notice,  or 
if  such  notice  is  given  by  publication  in  a  newspaper,  there 
shall  be  attached  to  a  printed  copy  of  such  notice  an  affidavit 
of  the  printer  or  his  foreman  or  principal  clerk  of  such  paper, 
stating  the  date  of  the  first,  last,  and  each  insertion  of  such 
notice  therein,  and  when  and  where  the  newspaper  was  pub- 
lished during  that  time,  and  the  name  of  such  newspaper. 
Such  affidavit  and  notice  shall  be  recorded  as  aforesaid  within 
one  hundred  and  eight  [eighty]  days  after  the  first  publica- 
tion thereof.  The  original  of  such  notice  and  affidavits,  or  a 
duly  certified  copy  of  the  record  thereof,  shall  be  evidence  that 
the  delinquent  mentioned  in  section  2324  has  failed  or  re- 
fused to  contribute  his  proportion  of  the  expenditure  re- 
quired by  that  section  and  of  the  service  or  publication 
of  said  notice;  provided,  the  writing  or  affidavit  hereinafter 
provided  for  is  not  of  record.  If  such  delinquent  shall,  within 
the  ninety  days  required  by  section  2324  aforesaid,  contribute 
to  his  co-owner  or  co-owners  his  proportion  of  such  expendi- 
tures, such  co-owner  or  co-owners  shall  sign  and  deliver  to 
the  delinquent  or  delinquents  a  writing,  stating  that  the  de- 
linquent or  delinquents,  by  name,  has  within  the  time  required 
by  section  2324  of  the  Revised  Statutes  of  the  United  States, 
contributed  his  share  for  the  year ,  upon  the mine, 
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and  further  stating  therein  the  district,  county,  and  state 
where  the  same  is  situate,  and  the  book  and  page  where  the 
location  notice  is  recorded ;  such  writing  shall  be  recorded  in 
the  office  of  the  county  recorder  of  said  county.  If  .such 
co-owner  or  co-owners  shall  fail  to  sign  and  deliver  such 
writing  to  the  delinquent  or  delinquents  within  twenty  days 
after  such  contribution,  the  co-owner  or  co-owners  so  failing 
as  aforesaid  shall  be  liable  to  a  penalty  of  one  hundred  dol- 
lars, to  be  recovered  by  any  person  for  the  use  of  the  de- 
linquent or  delinquents  in  any  court  of  competent 
jurisdiction.  If  such  co-owner  or  co-owners  fail  to  deliver 
such  writing  within  said  twenty  days,  then  the  delinquent, 
with  two  disinterested  persons  having  personal '  knowledge 
of  such  contribution,  may  make  affidavit  setting  forth  in  what 
manner,  the  amount  of,  to  whom,  and  upon  what  mine,  such 
contribution  was  made.  Such  affidavit,  or  a  record  thereof 
in  the  office  of  the  county  recorder  of  the  county  in  which 
said  mine  is  situate,  shall  be  prima  facie  evidence  of  such 
contribution.    Comp.  Laws  of  1900,  §  218. 

Validity  of  saeh  legislation  questioned:  §S  251,  646, 
Forfeiture  to  co-owners  discussed:  §  646. 

Notloe  of  looatioB  olaimlBc  n&ore  tlian  one  locatton  is  Told. 

No  notice  of  location  of  a  lode  claim  shall  claim  more  than 
one  location,  whether  the  location  be  made  by  one  or  several 
persons.  And  if  such  notice  purport  to  claim  more  than  one 
location  it  shall  be  absolutely  void,  except  as  to  the  first  loca- 
tion therein  described.  And  if  they  are  described  together, 
or  so  that  it  can  not  be  told  which  location  is  first  described, 
the  notice  of  location  shall  be  void  as  to  all.  Comp.  Laws 
of  1900,  §  219. 

The  location  certificate  and  its  contents  discussed:  §§  379-385. 

Flaoer  claims,  liow  located;  Postlns  aotices;  Markini^ 
lioundaries. 

The  location  of  a  placer  claim  shall  be  made  in  the  follow- 
ing manner :  By  posting  thereon,  upon  a  tree,  rock  in  place, 
stone,  post,  or  monument,  a  notice  of  location,  containing 
the  name  of  the  claim,  name  of  locator  or  locators,  date  of 
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location,  and  number  of  feet  or  acres  claimed,  and  by  mark* 
ing  the  boundaries  and  location  point  in  the  same  manner 
and  by  the  same  means  as  required  by  the  laws  of  this  state 
for  marking  the  boundaries  of  lode  claim  locations ;  provided, 
that  where  the  United  States  survey  has  been  extended  over 
the  land  embraced  in  the  location,  the  claim  may  be  taken 
by  legal  subdivisions,  and,  except  the  markings  of  the  loca- 
tion point  as  hereinbefore  prescribed,  no  other  markings 
than  those  of  said  survey  shall  be  required.  As  amended. 
Stats.  1899,  p.  94 ;  Gomp.  Laws  of  1900,  §  220. 

Beqmrements  for  locating  placers  in  absence  of  state  legislation: 
fifi  432,  454. 

Same  where  state  legislation  exists:  §  433. 

Liberal  rules  of  construction  applied  to  notices :  {  355. 

Place  and  manner  of  posting:  |  356. 

Plaoers;  Looatioii  oertifioatei  Record. 

Within  ninety  days  after  the  posting  of  the  notice  of  loca- 
tion of  a  placer  claim,  the  locator  shall  perform  not  less  than 
twenty  dollars'  worth  of  labor  upon  the  claim  for  the  develop- 
ment thereof,  and  shall  have  recorded  by  the  mining  dis- 
trict recorder  and  the  county  recorder  of  the  district  and 
county  in  which  the  claim  is  situated  a  certificate  which  shall 
state  the  name  of  the  claim,  designating  it  as  a  placer  claim, 
name  of  locator  or  locators,  date  of  location,  number  of  feet 
or  acres  claimed,  a  description  of  the  claim  with  regard  to 
some  natural  object  or  permanent  monument,  so  as  to  iden- 
tify the  claim,  and  the  kind  and  the  amount  of  work  done 
by  him  as  herein  required,  and  the  place  on  the  claim  where 
said  work  was  done.  This  certificate,  or  the  record  thereof, 
or  a  duly  certified  copy  of  said  record,  shall  be  prima  facie 
evidence  of  the  recitals  therein.  But  if  such  certificate  do 
not  state  all  the  facts  herein  required  to  be  stated,  it  shall 
be  void.  As  amended.  Stats.  1899,  p.  94 ;  Comp.  Laws  of  1900, 
§221. 

Referred  to  in  text:  §§  443,  459. 
Purpose  of  location  certificate:  S  379. 
Bules  of  construction  applied:  S  381. 

Effect  of  failure  to  comply  with  law  as  to  contents  of  eertifieat*: 
«  384. 
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MUlsite  may  be  located. 

The  proprietor  of  a  vein  or  lode  claim  or  mine,  or  the  owner 
of  a  quartz-mill  or  reduction  works,  may  locate  five  acres 
of  non-mineral  land  as  a  millsite.    Comp.  Laws  of  1900,  §  222. 

Law  relating  to  millsites  generally :  §  519. 
Different  classes  of  millsites :  |  520. 
Location  of  millsite  with  reference  to  lode:  {  522. 
Nature  of  use  required  in  case  of  location  by  lode  proprietor:  |  523. 
Millsites  used  for  quartz-mill  or  reduction  works  discoxmected  with 
lode  ownership :  $  524. 

Sight  to  millsite,  how  initiated:  f  521. 
Manner  of  acquiring  patent  to :  f  708. 

Millsite,  liow  looated;  Postinc  aotiee;  MarkiBK  boniidarias. 

The  locator  of  a  millsite  location  shall  locate  his  claim 
by  posting  a  notice  of  location  thereon,  which  must  contain: 
First,  the  name  of  the  locator  or  locators;  second,  the  name 
of  the  vein  or  lode  claim,  or  mine,  of  which  he  is  the  proprie- 
tor, or  the  name  of  the  quartz-mill  or  reduction  works  of 
which  he  is  the  owner ;  third,  the  date  of  the  location ;  fourth, 
the  number  of  feet  or  acres  claimed;  fifth,  a  description  of 
the  claim  by  such  reference  to  a  natural  object  or  permanent 
monument  as  shall  identify  the  claim  or  millsite.  And  by 
marking  the  boundaries  of  his  claim  in  the  same  manner 
as  provided  in  this  act  for  the  marking  of  the  boundaries 
of  a  placer  mining  claim,  so  far  as  the  same  may  be  applica- 
ble thereto.    Comp.  Laws  of  1900,  §  223. 

Bee  note  to  preceding  section. 

Millaite;  X«ooatioii  notioe  and  record. 

The  locator  of  a  millsite  claim  or  location  shall  within 
thirty  days  from  the  date  of  his  location  record  his  location 
with  the  mining  district  recorder  and  the  county  recorder 
of  the  district  or  county  in  which  such  location  is  situated, 
by  a  location  certificate  which  must  be  similar  in  all  respects 
to  the  one  posted  on  the  location.    Comp.  Laws  of  1900,  §  224. 

See  notes  to  |  222,  Comp.  Laws,  supra* 
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in  all  cases;  as  well  where  there  is  a  district  recorder 
where  there  is  none.    Stats.  1899,  p.  95,  §  25 ;  Comp.  Laws 
of  1900,  §  232. 

11.    Act  Regulating  the  Disposition  op  State  Minebal 

Lands. 

state  diflelaliiui  all  title  to  la&dn  eoBtalnlnK  mineral;  How 
aneh  lands  are  to  be  located |  Mining  a  pnbllo  nee. 

The  several  grants  made  by  the  United  States  to  the  state 
of  Nevada  reserved  the  mineral  lands.  Sales  of  such  lands 
made  by  the  state  were  made  subject  to  such  reservations. 
Any  citizen  of  the  United  States  or  person  having  declared 
his  intention  to  become  such,  may  enter  upon  any  mineral 
lands  in  this  state,  notwithstanding  the  state's  selection,  and 
explore  for  gold,  silver,  copper,  lead,  cinnabar,  or  other  valu- 
able mineral,  and  upon  the  discovery  of  such  valuable  mineral 
may  work  and  mine  the  same  in  pursuance  of  the  local  rules 
and  regulations  of  the  miners  and  the  laws  of  the  United 
States;  provided,  that  after  a  person  who  has  purchased 
land  from  the  state  has  made  valuable  improvements  thereon* 
such  improvements  shall  not  be  taken  or  injured  without  fuU 
compensation.  But  such  improvement  may  be  condemned 
for  the  uses  and  purposes  of  mining  in  like  manner  as  private 
property  is  by  law  condemned  and  taken  for  public  use. 
Mining  for  gold,  silver,  copper,  lead,  cinnabar,  and  other 
valuable  mineral,  is  the  paramount  interest  of  this  state,  and 
is  hereby  declared  to  be  a  public  use.  Stats.  1887,  pp.  102-103, 
§  1 ;  Comp.  Laws  of  1900,  §  281. 

See  discussion  of  thiB  statute  in  Stanley  v.  Mineral  Union  (Ner.), 
63  Pac.  59. 

See  similar  act  in  California  and  note  thereto :  ante,  p.  1810. 
See  In  re  State  of  Montana,  22  L.  D.  474. 
Mining  as  a  public  use  in  Nevada:  §  256. 

DeecU  foom  state  to  oontain  olanee  reserrinc  ndnernle. 

Every  contract,  patent,  or  deed  hereafter  made  by  this 
state,  or  the  authorized  agents  thereof,  shall  contain  a  pro- 
vision expressly  reserving  all  mines  of  gold,  silver,  copper. 
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lead,  cinnabar,  and  other  valuable  minerals  that  may  exist  in 
such  land,  and  the  state,  for  itself  and  its  grantees,  hereby 
disclaims  any  interest  in  mineral  lands  heretofore  or  hereafter 
selected  by  the  state  on  account  of  any  grant  from  the  United 
States.  All  persons  desiring  titles  to  mines  upon  lands  which 
have  been  selected  by  the  state,  must  obtain  such  title  from 
the  United  States  under  the  laws  of  congress,  notwithstand- 
ing such  selection.  Stats.  1887,  p.  103,  §2,  as  amended  in 
1897,  Stats,  of  1897,  p.  36 ;  Comp.  Laws  of  1900,  §  282. 


III.    Beference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  the  county  recorder  of  each  county  shall 
be  ex-officio  district  mining  recorder,  and  providing  that  he 
be  responsible  for  the  safekeeping  of  all  mining  records.  Gen. 
Stats.  1885,  §  300 ;  Comp.  Laws  of  1900,  §  237. 

2.  Requiring  mortgages  of  quartz  and  mining  claims  to  be 
recorded.  [An  act  concerning  conveyances  (§76)],  Laws  of 
1861,  p.  11 ;  Comp.  Laws  of  1900,  §  2715. 

3.  Providing  that  the  act  concerning  conveyances  shall  not 
be  so  construed  as  to  interfere  with  local  mining  rules,  regu- 
lations or  customs  in  regard  to  locating,  holding,  or  forfeit- 
ing of  claims,  and  giving  to  mortgagee  the  right  to  perform 
acts  to  prevent  forfeiture.  [An  act  concerning  conveyances, 
(§77)],  Laws  of  1861,  p.  11;  Comp.  Laws  of  1900,  §  2716. 

4.  Providing  that  duplicate  copies  of  mining  records  be 
transmitted  by  local  mining  recorder  to  the  county  recorder, 
and  providing  for  fees  of  recorders.  Stats.  1885,  p.  27,  §  1 ;  as 
amended  in  1897,  Stats,  of  1897,  p.  77 ;  Comp.  Laws  of  1900, 
§§  244-249. 

5.  Providing  that  each  district  mining  recorder  shall  tran- 
scribe into  suitable  books  and  file  with  the  county  recorder 
of  the  county  in  which  the  district  is  located  a  copy  of  the 
mining  records  of  his  district  for  the  preceding  three  months. 
Stats.  1881,  p.  33 ;  Comp.  Laws  of  1900,  §§  238-243. 

6.  Subjecting  future  conveyances  of  mining  claims  to  same 
formalities  and  rules  of  construction  as  conveyances  of  other 
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real  estate,  but  providing  that  past  conveyances  should  be 
construed  by  the  local  rules  and  customs.  Laws  of  1862,  p. 
12 ;  Comp.  Laws  of  1900,  §§  2720-2722. 

7.  Providing  that  minors  over  the  age  of  eighteen  may 
make  valid  conveyances  of  mining  claims  or  locations,  and 
confirming  past  conveyances  of  mining  claims  made  by  such 
minors.  Laws  of  1869,  p.  96 ;  Comp.  Laws  of  1900,  §§  2723- 
2724. 

8.  Providing  for  the  postponement  of  trials  involving  min- 
ing claims  when  it  appears  that  further  development  is 
necessary  to  prepare  for  trial.  Civ.  Prac.  Act,  §  160 ;  Laws 
of  1869,  p.  96 ;  Comp.  Laws  of  1900,  §  3255. 

9.  Providing  for  partition  of  mining  claims.  Civ.  Prac 
Act,  §§  312-318 ;  Comp.  Laws  of  1900,  §§  3407-3413. 

10.  Prescribing  what  is  necessary  to  confer  jurisdiction 
upon  a  court  to  try  an  action  involving  conflicting  rights  to 
a  mining  claim  for  which  an  application  for  patent  has  been 
made.    Laws  of  1873,  p.  70 ;  Comp.  Laws  of  1900,  §  3985. 

11.  Reserving  the  right  to  any  person  for  the  purpose  of 
prospecting  or  mining  to  enter  upon  lands  in  the  possession 
of  an  applicant  for  purchase  thereof  from  the  state.  Laws 
of  1887,  p.  124 ;  Comp.  Laws  of  1900,  §  327. 

12.  An  act  to  encourage  the  mining,  milling,  and  smelting, 
or  other  reduction  of  ores  in  the  state  of  Nevada,  declaring 
such  operations  to  be  for  the  public  use,  and  providing  that 
the  right  of  eminent  domain  may  be  exercised  therefor. 
Stats.  1875,  p.  Ill ;  Comp.  Laws  of  1900,  §§  283-300. 

13.  Fixing  the  period  of  the  statute  of  limitations  for  the 
recovery  of  mining  claims  at  two  years,  and  defining  adverse 
possession  of  a  mining  claim  to  be  **  holding  and  working  the 
same  in  the  usual  and  customary  mode  of  holding  and  work- 
ing similar  claims  in  the  vicinity  thereof."  Stats.  1861,  p. 
26  (as  amended.  Stats.  1867,  p.  85) ;  Comp.  Laws  of  1900, 
§  3706. 

14.  Providing  for  the  location  of  lands  containing  salt, 
requiring  the  same  to  be  surveyed  and  the  plat  thereof  to  be 
recorded.  Stats.  1865,  p.  172 ;  Comp.  Laws  of  1900,  §§  233- 
236. 
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15.  Providing  that  an  applicant  to  purchase  lands  not  pre- 
viously selected  by  the  state  shall  file  an  affidavit  to  the  effect 
that  the  lands  described  in  the  application  are  non-mineral  in 
character.    Stats.  1885,  p.  102 ;  Comp.  Laws  of  1900,  §  306. 

16.  Providing  for  damages  for  unlawful  encroachment  of 
one  mining  company  upon  the  property  of  another,  and  for 
an  order  of  inspection  and  survey  in  an  action  concerning  a 
mine  or  mining  claim.  Stats.  1862,  p.  33  (amended,  Stats. 
1891,  p.  37) ;  Comp.  Laws  of  1900,  §§  250-252. 

17.  Giving  mining  corporations  power  to  purchase  mining 
property,  such  power  to  be  exercised  by  a  majority  of  the 
stockholders.  Stats.  1866,  p.  204;  Comp.  Laws  of  1900,  §§ 
253-254. 

18.  Empowering  mining  corporations  and  associations  to 
sue  individual  members  thereof.  Stats.  1862,  p.  72;  Comp. 
Laws  of  1900,  §§  255-259. 

19.  Enabling  mining  corporations  to  consolidate,  and  de- 
fining the  manner  of  such  consolidation.  Stats.  1883,  p.  46; 
Comp.  Laws  of  1900,  §§  260-262. 

20.  Empowering  mining  corporations  or  associations  which 
have  advanced  money  in  the  development  of  a  mining  claim 
owned  in  part  by  them  to  bring  an  action  against  a  co-owner 
thereof  for  his  or  her  proportion  of  the  money  so  advanced. 
Stats.  1865,  p.  228 ;  Comp.  Laws  of  1900,  §§  263-270. 

21.  Providing  that  ore  sent  by  any  citizen  of  the  state  shall 
be  analyzed  free  of  charge  at  the  state  university.  Laws  of 
1895,  p.  76 ;  Comp.  Laws  of  1900,  §§  1402-1405. 

22.  Securing  persons  and  animals  from  danger  arising 
from  mining  and  other  excavations.  Stats.  1866,  p.  59 ;  Comp. 
Laws  of  1900,  §§  271-276. 

23.  Providing  for  the  use  of  safety  cages  and  iron  bonnets 
in  vertical  shafts  of  more  than  four  hundred  and  fifty  feet  in 
depth,  where  iron  mining  cages  are  used.  Stats.  1879,  p.  55 ; 
Comp.  Laws  of  1900,  §§  277-280. 

24.  Providing  that  the  proceeds  alone  of  mines  shall  be 
taxed.  Const.,  art.  X,  sec.  1 ;  see  Laws  of  1893,  p.  194 ;  Comp. 
Laws  of  1900,  §  148. 
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25.  Regulating  the  maimer  of  assessing  the  proceeds  of 
mines,  and  providing  that  an  uncollected  tax  on  the  proceeds 
of  a  mine  shall  constitute  a  lien  on  the  mine.  Laws  of  1891, 
p.  162 ;  Comp.  Laws  of  1900,  §§  1147-1170. 

26.  Regulating  the  sale  by  the  state  of  timber  and  mountain- 
ous grazing  lands  selected  by  the  state  under  any  grant  by  the 
United  States,  and  providing  that  the  deeds  contain  clauses 
reserving  all  mineral.    Stats.  1883,  pp.  103-104. 

27.  Providing  for  pajrment  of  a  bounty  to  the  person  first 
discovering  and  producing  oil  or  natural  gas  in  the  state  of 
Nevada.    Stats.  1901,  p.  86. 

28.  Providing  a  penalty  for  trespassing  on  patented  mining 
ground.    Stats.  1901,  p.  118. 
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HEW  MEXICO. 

I.    Laws  Belatiko  to  thx  Iogation,  Bxlocation,  and  Development 
ov  Mining  Claims. 

n.     BKrSBENGX  TO  MISCELLANEOUS  LEGISLATION  ON  MINING  SUBJECTS. 


L    Laws  Relating  to  the  Location,  Relocation^  and  De- 
velopment OF  Mining  Claims. 

1.  Postiiis  aotieei  Marklas  boundaries;  Loeation  oertilloate 

Any  person  or  persons  desiring  to  locate  a  mining  claim 
upon  a  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable 
deposit,  must  distinctly  mark  the  location  on  the  ground,  so 
that  its  boundaries  may  be  readily  traced  ;^  and  post  in  some 
conspicuous  place  on  such  location  a  notice  in  writing,  stating 
thereon  the  name  or  names  of  the  locator  or  locators,  his  or 
their  intention  to  locate  the  mining  claim,  giving  a  description 
thereof  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claims;'  and,  also,  within 
three  months  after  posting  such  notice,  cause  to  be  recorded 
a  copy  thereof  in  the  office  of  the  recorder  of  the  county  in 
which  the  notice  is  posted;  and  provided,  no  other  record  of 
such  notice  shall  be  necessary.*  Comp.  Laws  of  1884,  p.  754, 
§  1566 ;  Comp.  Laws  of  1897,  §  2286. 

Failure  to  comply  with  these  reqnirementB  vitiates  the  location.  Lock- 
hart  V,  Wills,  9  New  Mex.  344,  54  Pae.  336. 
^  Marking  boundaries:  See  next  paragraph. 
*  Preliminary  notice  and  its  posting  discussed:  fi  350-356. 
Place  and  manner  of  posting :  §  356. 
Liberal  rules  of  construction  applied  to  notices:  fi  355. 
'Section  referred  to  in  text:  §  380. 
Purpose  of  location  certificate:,  f  379. 
Bulee  of  construction  applied :  §  381. 

Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
§384. 

Time  and  place  of  record  and  effect  of  failure  to  record  within  time 
limited:  81  389-390. 
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2.  Karkiiis  bovmdmrii 

The  snrface  boundaries  of  mining  claims  hereafter  located 
shall  be  marked  by  four  substantial  posts  or  monuments,  one 
at  each  comer  of  such  claim,  so  as  to  distinctly  mark  the  claim 
on  the  ground,  so  that  its  boundaries  can  be  readily  traced, 
and  shall  otherwise  conform  to  section  2286  of  the  Compiled 
Laws  of  1897.  Laws  of  1899,  p.  Ill,  (amending  §2299, 
Comp.  Laws  of  1897.) 

This  section  referred  to  in  text:  f  374. 

« 
8.  JHaeerwvrj  shaft  mmd  eqwiralemt. 

The  locator  or  locators  of  any  mining  claim,  located  after 
this  act  shall  take  effect,  shall,  within  ninety  days  from  the 
date  of  taking  possession  of  the  same,  sink  a  discovery  shaft 
upon  such  claim  to  a  depth  of  at  least  ten  feet  from  the  lowest 
part  of  the  rim  of  such  shaft  at  the  surface,  exposing  mineral 
in  place,  or  shall  drive  a  tunnel,  adit,  or  open  cut  upon  such 
claim  to  at  least  ten  feet  below  the  surface,  exposing  mineral 
in  place.  Laws  of  1889,  p.  42  et  seq.,  §  1 ;  Comp.  Laws  of 
1897,  §  2298. 

Statute  referred  to  in  text:  S  343. 

Object  of  requirement  as  to  development  work:  §  344. 
Belationship  of  discovery  shaft  to  discovery :  |  345. 
Extent  of  development  work:  |  346. 

4.  Amended  location  oertiflcate  and  chance  of  bonndaxioa. 

If  at  any  time  the  owner  of  any  mining  claim  heretofore  or 
hereafter  located,  or  his  assigns,  shall  apprehend  that  the 
original  notice  of  location  is  defective,  erroneous,  or  the 
requirement  of  the  law  has  not  been  complied  with  before 
filing ;  or  shall  be  desirous  of  changing  his  surface  boundaries 
or  to  take  in  any  part  of  an  overlapping  claim  which  has 
been  abandoned;  or  in  case  the  original  notice  of  the  location 
was  made  prior  to  the  passage  of  this  act  and  the  owner  shall 
be  desirous  of  obtaining  the  benefits  of  this  act,  such  owner 
may  file  in  the  offices  where  notices  of  locations  are  by  law 
required  to  be  filed,  an  amended  or  additional  notice  of  loca- 
tion, subject  to  the  provisions  of  this  act;  provided,  that  such 
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additional  or  amended  notice  of  location  does  not  interfere 
with  the  existing  right  of  othei-s  at  the  time  of  filing  such 
notice ;  and  no  such  amended  or  additional  location,  or  record 
thereof,  shall  preclude  the  claimant  or  his  assigns  from  prov- 
ing any  such  title  as  he  or  they  may  have  held  under  the  pre- 
vious location.  Laws  of  1889,  p.  43  et  seq.,  §  4 ;  Comp.  Laws 
of  1897,  §  2301. 

Objects  and  functions  of  amended  certificates:  $  398. 
Circumstances  justifying  change  of  boundaries:  §  396. 
Privilege  of  changing  boundaries  independent  of  state  legislation: 
%  397. 

5.  Relocation  of  mining  claims. 

The  relocation  of  any  mining  ground,  which  is  subject  to 
relocation,  shall  be  made  in  the  same  way  as  an  original  loca- 
tion is  required  by  law  to  be  made,  except  the  relocator  may 
either  sink  a  new  shaft  upon  the  ground  relocated  to  the 
depth  of  at  least  ten  feet  from  the  lowest  part  of  the  rim  of 
such  shaft  at  the  surface,  exposing  mineral  in  place,  or  drive 
a  new  tunnel,  adit,  or  open  cut  upon  such  ground  at  least  ten 
feet  below  the  surface,  exposing  mineral  in  place,  or  the  relo- 
cator may  sink  the  original  discovery  shaft  ten  feet  deeper 
than  it  is  at  the  time  of  relocation,  or  drive  the  original  tunnel, 
adit,  or  open  cut  upon  such  claim  ten  feet  further.  Laws  of 
1889,  p.  42  et  seq.,  §  3 ;  Comp.  Laws  of  1897,  §  2300. 

When  relocation  may  be  made:  §  402. 

New  discovery  not  essential  as  a  basis  of  relocation :  S  403. 

Relocation  admits  the  validity  of  the  original:  §  404. 

Relocation  by  original  locator:  §  405. 

Relocation  by  one  of  several  original  locators,  in  hostility  to  others: 
I  406. 

Relocation  by  agent  or  others  occupying  fiduciary  or  contractual  rela- 
tionship with  original  locator:  $  407. 

Right  of  second  locator  to  improvements  made  by  first :  S  409. 

6.  Proof  of  annuml  labor. 

The  owner  or  owners  of  any  unpatented  mining  claim  in 
this  territory,  located  under  the  laws  of  the  United  States  and 
of  this  territory,  shall,  within  sixty  days  from  and  after  the 
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time  within  which  the  assessment  work  required  by  law  to  be 
done  npon  such  claim  should  have  been  done  and  performed, 
cause  to  be  filed  with  the  recorder  of  the  county  in  which 
such  mining  claim  is  situated,  an  affidavit  setting  forth  the 
time  when  such  work  was  done,  and  the  amount,  character, 
and  actual  cost  thereof,  together  with  the  name  or  names  of 
the  person  or  persons  who  performed  such  work;  and  such 
affidavit,  when  made  and  filed  as  herein  provided,  shall  be 
prima  facie  evidence  of  the  facts  therein  stated.  The  failure 
to  make  and  file  such  affidavit  as  herein  provided  shall  in  any 
contest,  suit  or  proceedings  touching  the  title  to  such  claim, 
throw  the  burden  of  proof  upon  the  owner  or  owners  of  such 
claim  to  show  that  such  work  has  been  done  according  to  law. 
Laws  of  1897,  p.  127,  sec  8;  Comp.  Laws  of  1897,  §  2315. 

Ptoof  of  aniraal  labor  diaeiuBed  in  text:  |  63d. 
Annual  labor  diaeosBed:  f  S  623-638. 

7.  IfaJmm  mi  4aj»s  Ub«r. 

In  estimating  the  worth  of  labor  required  to  be  performed 
upon  any  mining  claims,  to  hold  the  same  by  the  laws  of  the 
United  States,  in  the  regulation  of  mines,  the  value  of  a  day's 
labor  is  hereby  fixed  at  the  sum  of  four  dollars;  provided, 
however,  that  in  the  sense  of  this  statute,  eight  hours  of  labor 
actually  performed  upon  the  mining  claim  shall  eonstitnte 
a  day's  labor.  Comp.  Laws  of  1884,  p.  754,  §  1568;  Comp. 
Laws  of  1897,  §  2288. 

The  above  aeetion  is  referred  to  in  the  text  end  its  Tsliditj  questioDed: 
f  635. 


The  owner  or  owners  of  lands  within  this  territory,  the  title 
to  which  has  been  vested  by  letters  patent  from  the  United 
States  government,  may  make  and  file  in  the  office  of  the 
county  clerk  of  the  county  in  which  such  lands  are  situated, 
such  rules  and  regulations,  not  inconsistent  with  the  laws  of 
the  United  States,  and  of  this  territoiy,  as  they  may  see  fit, 
governing  the  location  and  acquisition  of  mining  claims  there- 
on, which  rules  and  regulations  when  so  ffied  shall  be  binding 
upon  all  parties,  and  a  copy  thereof  duly  certified  by  the 
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county  recorder  shall  be  received  and  admitted  as  evidence 
in  any  suit  or  proceedings  relating  to  such  mining  claims; 
such  rules  and  regulations  may  be  changed  and  supplemented 
from  time  to  time  by  other  rules  and  regulations  filed  in  like 
manner,  providing  that  such  change  shall  not  affect  rights  ac- 
quired thereto.    Comp.  Laws,  1897,  §  2314. 

11.    Reference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Requiring  the  probate  clerk  to  provide  books  of  record 
in  which  to  record  mining  claims,  and  regulating  fees  to  be 
paid  such  clerks  for  recording  claims.  Comp.  Laws  of  1884, 
p.  754,  §  1567 ;  Comp.  Laws  of  1897,  p.  589,  §  2287. 

2.  Prescribing  the  cases  in  which  an  action  of  ejectment 
will  lie  for  the  recovery  of  a  mining  claim.  Comp.  Laws  of 
1884,  p.  756,  §  1570 ;  Comp.  Laws  of  1897,  p.  589,  §  2289. 

3.  Force  and  effect  of  local  customs  and  regulations  as  evi- 
dence in  actions  concerning  mining  claims.  Laws  of  1882,  p. 
95,  §  1. 

4.  Providing  a  penalty  for  locating,  claiming,  or  staking 
upon  the  surface  ground  of  the  mining  claim  of  another  who 
has  complied  with  the  law  and  local  regulations.  Laws  of 
1882,  p.  95,  §§  2-3. 

5.  An  act  relating  to  the  termination  of  leases  upon  mines. 
Laws  of  1891,  p.  132;  Comp.  Laws  of  1897,  p.  603,  §§  2358- 
2359. 

6.  Providing  a  penalty  for  the  larceny  of  ores  and  for  the 
purchase  of  stolen  ores  by  persons  having  a  knowledge  of  the 
theft.  Laws  of  1891,  p.  133 ;  Comp.  Laws  of  1897,  p.  595  et 
seq.,  §§  2316-2317. 

7.  Providing  penalty  for  slander  of  title  of  mine.  Laws  of 
1889,  p.  23 ;  Comp.  Laws  of  1897,  p.  598,  §  2326. 

8.  Providing -penalty  for  removing  boundary  objects  and 
notices.  Laws  of  1889,  p.  43,  §  v ;  Comp.  Laws  of  1897,  p. 
591,  §  2302. 

9.  Providing  the  manner  in  which  mining  claims  shall  be 
abandoned.  Laws  of  1889,  p.  43,  §  vi ;  Comp.  Laws  of  1897, 
p.  592,  §  2303. 
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10.  Proridiiisr  ttat  mortgagee  or  lienholder  maj  perform 
ainna^  labor  wh-»re  the  owner  neglects  to  do  so,  and  providing 
a  penalty  for  oh?t meting  lienlKlder  in  his  work.  Laws  of 
1S69.  p.  «,  §  vii ;  Comp.  Law3  of  1S97,  p.  592,  §  2301. 

11.  An  aet  to  faeilitale  the  reeorery  of  ore  taken  by  theft 
or  tr^^ASs.    Laws  of  1SS9,  p.  2-14. 

12.  Ke^rtilatiiig  damages  for  injory  to  mine  by  liTesto^ 
La^s  of  1>S9.  p.  246 ;  Comp.  Laws  of  1S97,  p.  59S,'§  2327. 

13.  An  aet  in  rela::«:n  to  bringing  suits  where  itiining  daims 
re  ernt-ested  before  the  United  States  land  i^See,  and  aets 

LijLt-ry  thereto.    Laws  of  1>S7.  p.  2l>5;  Laws  of  1S89,  p. 
27?> ;  C— p.  Laws  of  1S97.  p.  5S9,  §§  2250-229L 

l-L  An  a.'t  proTi-iing  for  the  weighing  of  coal  at  minesL 
La^  of  1>?9,  p.  2^;  Comp.  Laws  of  1S97,  p.  601,  §|  2K0- 
2c.>L 

T!iis  aji.  t^-.^^i^  Teg:z2&riT  pajscd  a»i  approved,  kas  ■• 

15.  Prrvi^^g  for  the  cstal^IishiEent  of  a  sehool  of 
I^v  >  vf  l^^v,  p.  32L  §  3:  Co=ip.  Law^  of  1S97,  p.  86^  §  3592 
es  >»-;. 

l-f.  An  i.'t  :o  pn>T:-ie  for  the  ecndersnation  of  rights  of  way 
for  :rt.z:^*v^  over  any  lanis^  Laws  of  1SS9.  p.  347;  Comp. 
LuJ-irs  ci  Ir-.^..  p-  o^^.  J5  2:3J>-J>o^ 

17.  Rt-^tin^  tc  eertain  eTiden'^-e  in  mining  suits.  Lavs  of 
^o-  •  •  J. «  — . . .. 

15.  K:I-.::ng  to  the  ri^ht  to  $::rvey  and  ii^peet  mines.    Laws 


0 


f  IS^7.  p.  2- :  C  nip.  La^  of  1S.-7.  p.  o^X  ^ 
I?.  Fr.v:.:lni:  a  p^:n_iI:T  fcr  altering,  defaeing.  or  ehanging 
tht  '.  •J.::  n  n  ::---r  c:  any  mining  ela-ni-    Lavs  of  1S97,  p.  125, 
§  3;  C  -1-r.  Ld^^  :f  1S.-7.  p.  :  ^  5  2>IL 

2.\  Pr.Tiijig  a  penalty  for  Kl:ea:ing  or  atresipting  or 
a>5j:>vn^  :o  rflxite.  cr  a::rnir:ing  to  hold  possessi-jn  of  any 
f  r:\::-i  mining  <:Ii.ini-  ex.*-fct  as  pr\)v>5ed  for.  Laws  of 
l>r:.  p.  ::-.  §  4;  C:mp.  Law^  cT  lyi^7.  p.  5^  §  2312. 

21.  Fr^Tiiing  a  penilry  fcr  n.nliwf::ii:y  entering  with  intent 
to  1:1.1  r-:t5?e«>i:n  of  a  minima  elaim  a^caiast  one  lawfclli 


^>5ii^->jv:  r:„    Li-^^  ci  If'>7,  p.  12^:,  ^5;  Cvstp.  Laws  of  1S97,  pu 
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22.  Providing  that  a  failure  to  perfonn  development  work 
within  ninety  days  shall  work  a  forfeiture  of  the  claim.  Laws 
of  1897,  p.  124,  §  1;  Comp.  Laws  of  1897,  p.  593,  §§  2309-2310. 

23.  Partial  exemption  of  mines  and  mining  property  from 
taxation.  Comp.  Laws  of  1897,  p.  433,  §  1560,  and  p.  471,  § 
1756 ;  Laws  of  1899,  p.  130. 

24.  Giving  the  miner  a  lien  on  the  claim  for  work  done. 
Comp.  Laws  of  1897,  p.  573,  §  2217. 

25.  Making  the  obstruction  of  the  performance  of  annual 
labor  a  misdemeanor  and  providing  penalty.  Comp.  Laws  of 
1897,  p.  593,  §  2305. 

26.  Giving  the  stockholders  the  right  to  enter  and  examine 
the  mine,  and  providing  a  penalty  for  the  refusal  to  permit  its 
exercise.    Comp.  Laws  of  1897,  §§  2306-2307. 

27.  Requiring  persons  engaged  in  milling,  concentrating,  or 
sampling  ores  to  keep  a  record  book,  and  providing  a  penalty 
for  failure  to  do  so.    Comp.  Laws  of  1897,  §  2318  et  seq. 

28.  Penalizing  the  altering  or  changing  of  the  true  value  of 
the  ore.    Comp.  Laws  of  1897,  §  2324. 

29.  Requiring  smelting  companies  to  provide  for  its  em- 
ployees who  are  disabled  by  lead  poisoning.  Comp.  Laws,  §§ 
2337-2338. 

30.  Providing  for  the  safety  of  workmen  in  coal  mines. 
Laws  of  1882,  ch.  57;  Comp.  Laws  of  1897.  §§  2339-2349. 

31.  Prohibiting  the  issuance  to  employees  of  script  or  order 
payable  otherwise  than  in  money,  and  the  compelling  of  em- 
ployees to  deal  with  any  particular  person,  and  providing 
penalties.    Comp.  Laws  of  1897,  p.  602,  §§  2355-2357. 

32.  Regulating  fees  for  filing  of  certificates  of  incorporation 
of  mining  and  other  corporations,  and  requiring  the  filing  of 
annual  balance  sheets  with  the  secretary  of  the  territory  by 
such  corporations.    Laws  of  1899,  p.  171. 

33.  Requiring  mining  companies,  under  certain  conditions, 
to  provide  pest-houses  for  sick  employees.  Laws  of  1899,  p. 
134. 

34.  Defining  stockholders.  Laws  1884,  ch.  45,  §  1 ;  Comp. 
Laws  of  1897,  p.  593,  §  2308. 

35.  Defining  mines  as  real  estate.  Laws  of  1884,  ch.  6,  § 
5 ;  Comp.  Laws  of  1897,  p.  994,  §  4014. 
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VOBTH  DAKOTA. 

L     LraSLATION  BKLATINO  to  AOQUISmON  OF  TiTLB  TO  LODC  CLAIMS. 
XL     BxriRKNOB  TO  MISOELLANBOU8  I4TOTST.ATION  ON  MINING  SUBJXCTS. 

L    Legislation  Relating  to  Acquisition  of  Title  to  Lodb 

Claims. 

1.  IieBctk  of  lode  olalau. 

The  length  of  any  lode  claim  hereafter  located  within  this 
state  may  equal  but  shall  not  exceed  fifteen  hundred  feet 
along:  the  vein  or  lode.  Bey.  Code  of  1895,  §  1426 ;  Id.  1899, 
§  1426. 

See  text:  fS  250  (1),  861. 
2*  X«ode  claliB,  width* 

The  width  of  lode  claims  shall  be  one  hundred  and  fifty  feet 
on  each  side  of  center  of  the  vein  or  crevice;  provided,  that 
any  county  may  at  any  general  election  determine  upon  a 
greater  width,  not  exceeding  three  hundred  feet  on  each  side 
of  the  center  of  the  vein  or  lode,  by  a  majority  of  the  legal 
votes  cast  at  such  election,  and  any  county  by  such  vote  at 
such  election  may  determine  upon  a  less  width  than  specified ; 
provided,  that  not  less  than  twenty-five  feet  on  each  side  of  the 
vein  or  lode  shall  be  prohibited.  Rev.  Code  of  1895,  §  1427; 
Id.  1899,  §  1427. 

Statute  referred  to  in  text :  §  361. 

Location  covering  excessive  area :  S  362. 

Provision  of  federal  law:  Bev.  Stats.  U.  S.,  §  2320,  Appendix,  p.  164S. 

See  note  to  preceding  section. 

3.  Location  oertifloatei  Contents  and  record. 

The  discoverer  of  a  lode  shall  within  sixty  days  from  the 
date  of  discovery  record  his  claim  in  the  office  of  the  registi-ar 
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of  deeds  of  the  county  in  which  such  lode  is  situated  by  a 
location  certificate,  which  shall  contain : 

1.  The  name  of  the  lode; 

2.  The  name  of  the  locator; 

3.  The  date  of  the  location; 

4.  The  number  of  feet  in  length  claimed  on  each  side  of  the 
discovery  shaft; 

5.  The  number  of  feet  in  width  claimed  on  each  side  of  the 
vein  or  lode ; 

6.  The  general  course  of  the  lode,  as  near  as  may  be.  Bev. 
Code  of  1895,  §  1428 ;  Id.  1899,  §  1428. 

Seetion  referred  to  in  text :  f  380. 

Purpose  of  location  certificate:  fi  379. 

Bules  of  construction  applied:  (  381« 

Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
§384. 

Time  and  place  of  record  and  effect  of  failure  to  record  within  time 
limited:  §§  389,  390. 

4.  IfOcatlon  oertUloate  Toid^  wliea. 

Any  location  certificate  of  a  lode  claim  which  shall  not  con- 
tain the  name  of  the  lode,  the  name  of  the  locator,  the  date  of 
location,  the  number  of  lineal  feet  claimed  on  each  side  of  the 
discovery  shaft,  the  number  of  feet  in  width  claimed,  the 
general  course  of  the  lode,  and  such  description  as  shall 
identify  the  claim  with  reasonable  certainty,  shall  be  void. 
Rev.  Code  of  1895,  §  1429 ;  Id.  1899,  §  1429. 

Effect  of  failure  to  comply  with  law  as  to  contents  of  certificate: 
f  384. 

5.  DlsooTery    shaft;    PostliiB   nottoe;    Manner    of   locating 


Before  filing  such  location  certificate  the  discoverer  shall: 

1.  Locate  his  claim  by  first  sinking  a  discovery  shaft  thereon 
sufiScient  to  show  a  well-defined  mineral  vein  or  lode  ;^ 

2.  By  posting  at  the  point  of  discovery  on  the  surface,  a 
plain  sign  or  notice  containing  the  name  of  the  lode,  the  name 
of  the  locator  and  the  date  of  discovery,  the  number  of  feet 
claimed  in  length  on  either  side  of  the  discovery  and  the  num- 
ber of  feet  in  width  claimed  on  each  side  of  the  lode;' 
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3.  By  marking  the  surface  boundaries  of  the  same.  Rev. 
Code  of  1895,  §  1430;  Id.  1899,  §  1430. 

*  Section  referred  to  in  text:  f|  343,  352. 

Object  of  requirement  as  to  development  work:  §  344. 
BeUtionehip  of  discovery  shaft  to  discovery:  f  345. 
Extent  of  development  work:  |  346. 

Can  preliminary  work  required  by  state  laws  as  an  act  of  location 
be  credited  on  first  year's  workf  S  632. 
'Place  and  manner  of  posting:  fi  356. 
Liberal  rules  of  construction  applied  to  notices;  |  355* 

6.  Markiac  bouadarles. 

Such  surface  boundaries  shall  be  marked  by  ei^ht  sub- 
stantfal  posts,  hewed  or  blazed  on  the  side  facing  the  claim 
and  plainly  marked  with  the  name  of  the  lode  and  the  comer, 
end,  or  side  of  the  claim  that  they  respectively  represent,  and 
sunk  in  the  ground  as  follows :  One  at  the  comer  and  one  at 
the  center  of  each  side  line  and  one  at  each  end  of  the  lode. 
When  it  is  impracticable  on  account  of  rock  or  precipitous 
ground  to  sink  such  posts,  they  may  be  placed  in  a  monument 
of  stone.    Rev.  Code  of  1895,  §  1431 ;  Id.  1899,  §  1431. 

Section  referred  to  in  text:  |  374. 

Time  allowed  for  marking:  {  372. 

Necessity  for,  and  object  of,  marking:  |  371. 

What  is  sufficient  marking  under  the  federal  lawf  %  373. 

Perpetuation  of  monuments:  S  375. 

7.  EqnlTAleat  of  disooTory  shaft. 

Any  open  cut,  cross-cut  or  tunnel  at  a  depth  sufficient  to 
disclose  the  mineral  vein  or  lode,  or  an  adit  of  at  least  ten 
feet  in  along  the  lode  from  the  point  where  the  lode 
may  be  in  any  manner  discovered,  shall  be  equivalent  to  a 
discovery  shaft.    Rev.  Code  of  189?,  §  1432 ;  Id.  1899,  §  1432. 

Subject  discussed  in  text:  (S  343-346. 

8.  Time  within  v^hleh  dlseovery  ahaf  t  must  be  ooaipleted. 

The  discoverer  shall  have  sixty  days  from  the  time  of  un- 
covering or  disclosing  a  lode  in  which  to  sink  a  discovery  shaft 
thereon.    Rev.  Code  of  1895,  §  1433 ;  lA  §  1433. 

See  note  to  par.  5,  ante. 

Section  referred  to  in  text:  |  343. 
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9.  Intralimltal  and  eztralateral  rights* 

The  location  or  location  certificate  of  any  lode  claim  shall 
be  so  constmed  as  to  include  all  surface  ground  within  the 
surface  lines  thereof,  and  all  lodes  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  lines 
extended  verticaUy,  with  such  parts  of  all  lodes  or  ledges  as 
continue  by  dip  beyond  the  side  lines  of  the  claim,  but  shall 
not  include  any  portion  of  such  lodes  or  ledges  beyond  the  end 
lines  of  the  claim  or  the  end  lines  continued,  whether  by  dip  or 
otherwise,  or  beyond  the  side  lines  in  any  other  manner  than 
by  the  dip  of  the  lode.  Rev.  Code  of  1895,  §  1434;  Id.  1899, 
§  1434. 

yalidit7  of  legislation  questioned :  f  251. 

10.  Iiode  aot  to  be  punmed  on  strike  beyond  end  line. 

If  the  top  or  apex  of  the  lode  in  its  longitudinal  course  ex- 
tends beyond  the  exterior  lines  of  the  claim  at  any  point  on 
the  surface,  or  as  extended  vertically  downward,  such  lode 
may  not  be  followed  in  its  longitudinal  course  beyond  the 
point  where  it  is  intersected  by  the  exterior.  Rev.  Code  of 
1895,  §  1435 ;  Id.  1899,  §  1435. 

Validity  of  such  legislation  questioned:  |  251. 

11.  Amended  location  oertlficate;  Cbanse  of  bonndaries. 

• 

If  at  any  time  the  locator  of  any  mining  claim  heretofore 
or  hereafter  located,  or  his  assigns,  shall  apprehend  that  his 
original  certificate  was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  complied  with  before  fil- 
ing, or  shall  be  desirous  of  changing  his  surface  boundaries, 
or  of  taking  in  any  part  of  an  overlapping  claim  which  has 
been  abandoned,  or  in  case  the  original  certificate  was  made 
prior  to  the  passage  of  this  law,  and  he  shall  be  desirous  of 
securing  the  benefit  of  this  chapter,  such  locator  or  his  assigns 
may  file  an  additional  certificate  subject  to  the  provisions  of 
this  chapter;  provided,  that  such  relocation  does  not  interfere 
with  the  existing  rights  of  others  at  the  time  of  such  reloca- 
tion ;  and  no  such  relocation  nor  the  record  thereof  shall  pre- 
clude the  claimant  from  proving  any  such  title  as  he  may  have 
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held  under  previous  locations.     Rev.  Code  of  1895,  §  1437; 
Id.  1899,  §  1437. 

Objects  and  fnactioDB  of  amended  eertUleatea  diimaeed  in  text: 
1398. 

Cirettmstancei  justifTing  ebange  of  boundariee:  f  396. 

Privilege  of  changing  boundariea  eziats  in  abeence  of  intenremng 
rights  independent  of  state  legislation :  |  397. 

18.  BeloeAti*m  mt  Atea4«Bod  lodm  elalMa. 

The  relocation  of  abandoned  lode  claims  shall  be  made  bj 
sinking  a  new  discovery  shaft  and  fixing  new  boundaries  in 
the  same  manner  as  if  it  were  the  location  of  a  new  claim,  or 
the  locator  may  sink  the  original  shaft,  cut,  or  adit  to  a  suf- 
ficient depth  to  comply  with  sections  1430  and  1434.  and  erect 
new  or  adopt  the  old  boundaries,  renewing  the  posts,  if  re- 
moved or  destroyed.  In  either  case  a  new  location  stake  shall 
be  erected.  In  any  case  whether  the  whole  or  part  of  an 
abandoned  claim  is  taken,  the  location  certificate  must  state 
that  the  whole  or  any  part  of  the  new  location  is  located  as 
abandoned  property.  Rev.  Code  of  1895,  §  1439 ;  Id.  1899, 
§  1439. 

Statnte  referred  to  in  text:  f  408. 

Circumstances  under  which  relocations  may  be  made :  |  402. 

New  discovery  not  essential  as  a  basis  of  relocation:  f  403. 

Relocation  admits  the  validity  of  the  original :  |  404. 

Belocation  by  original  locator:  §  405. 

Relocation  by  one  of  several  original  locators  im  hostility  to  others: 
I  406. 

Belocation  by  agent  or  others  occupying  fiduciary  or  contractoai 
relationship  with  original  locator:  |  407. 

Bight  of  second  locator  to  improvements  made  by  first :  f  409. 

13.  Amovat  of  animal  work. 


The  amount  of  work  to  be  done  or  improvements  made  dar- 
ing each  year  to  hold  possession  of  a  mining  claim  shall  be 
that  prescribed  by  the  laws  of  the  United  States;  provided, 
that  the  period  within  which  the  work  required  to  be  done 
annually  on  all  unpatented  claims  so  located  shall  commence 
on  the  first  day  of  January  succeeding  the  date  of  the  location 
of  such  claim.    Rev.  Code  of  1899,  §  1438. 
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14.  Iiooation  oertUlemta  mvst  oontaia  deaoiiptloa  of  bvt  oae 
location. 

No  location  certificate  shall  contain  more  than  one  location, 
whether  the  location  is  made  by  one  or  several  locators ;  and 
if  it  purports  to  claim  more  than  one  location  it  shall  be 
absolutely  void,  except  as  to  the  first  location  therein  de- 
scribed; and  if  they  are  described  together,  or  so  that  it  can 
not  be  told  which  location  is  first  described,  the  certificate  shall 
be  void  as  to  all.    Rev.  Code  of  1895,  §  1440;  Id.  1899,  §  1440. 

Location  certifieate  and  its  contents  discussed:  tS  379-385. 


15*  Iiooal  evstoau  and  rosulatloas,  hoir  far  blading. 

In  actions  respecting  mining  claims  proof  must  be  ad- 
mitted of  the  customs,  usages,  or  regulations  established  and 
in  force  at  the  bar  or  diggings  embracing  such  claim;  and 
such  customs,  usages,  or  regulations,  when  not  in  conflict  with 
the  laws  of  this  state  and  the  United  States,  must  govern  the 
decision  of  the  action.  Bev.  Code  of  1895,  §  5918 ;  Id.  1899, 
§  5918. 

Subject  discussed  in  text:  {§  268-275. 

PermissiTe  scope  of  local  regulations:  S  270. 
Acquiescence  and  observance,  not  mere  adoption,  the  test:  S  271. 
Begnlations,  how  proved;  their  existence  a  question  of  fact  for  the 
jury;  their  construction  a  question  of  law  for  the  court:  $  272. 


II.    Refebence  to  Miscellaneous  Legislation  on  Minino 

Subjects. 

1.  Relating  to  the  duty  of  officials  and  mine-owners  to  fur- 
nish information  and  statistics  to  commissioner  of  agriculture 
and  providing  punishment  for  failure  so  to  do.  Rev.  Code  of 
1895,  §124;  Id.  1899,  §  124. 

2.  Providing  that  when  the  right  to  mine  is  separate  from 
the  ownership  of  the  surface  ground,  the  owner  of  surface  is 
entitled  to  security.  Rev.  Code  of  1895,  §1436;  Id.  1899, 
§  1436. 

3.  Conferring  authority  on  the  district  judges  to  order  sur- 
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veys  in  cases  of  disputed  mining  property.    Rev.  Code  of 
1895,  §  1442 ;  Id.  1899,  §  1442. 

4.  Providing  that  writs  of  injunction  may  be  issued  for 
affirmative  relief,  having  the  force  and  effect  of  writs  of  resti- 
tution, restoring  to  possession  person  improperly  ousted  from 
mining  property.    Rev.  Code  of  1895,  §  1443 ;  Id.  1899,  §  1443. 

5.  Regulating  the  organization  of  mining  corporations. 
Rev.  Code  of  1895,  §§  3154-3161;  Id.  1899,  §§  3154-3161. 

6.  Providing  punisment  for  conspiracy  to  obtain  possess- 
ion of  a  mining  claim  in  the  actual  possession  of  another  by 
force,  violence,  or  stealth.    Rev.  Code  of  1899,  §  7662. 

7.  Providing  that  if  the  death  of  any  person  results  from 
the  entry  of  a  mining  claim  in  accordance  with  a  conspiracy 
to  enter  by  force  of  numbers,  all  persons  so  entering  are 
guilty  of  murder  in  the  second  degree.  Rev.  Code  of  1899, 
§  7083. 

8.  Giving  a  lien  on  a  mine  for  materials  furnished  or  labor 
done  thereon,  and  providing  the  manner  of  perfecting  and 
foreclosing  the  same.    Rev.  Code  of  1899,  §§  4805-4812. 

9.  Fixing  fee  of  register  of  deeds  for  recording  location 
certificate  and  furnishing  certified  copy  thereof.  Rev.  Code 
of  1899,  §  1441. 

10.  Authorizing  the  board  of  trustees  of  the  North  Dakota 
agricultural  college  to  co-operate  with  the  federal  surveys 
in  completing  a  topographic,  agricultural,  and  geological 
survey  of  North  Dakota;  making  it  the  duty  of  the  director 
thereof  to  collect  and  place  on  exhibition  samples  of  all  rock, 
soils,  coals,  cla3rs,  minerals,  etc.;  and  providing  that  ''any 
lands  belonging  to  the  state  or  lands  kno^n  as  school  lands  and 
public  institution  lands,  in  which  is  discovered  any  valuable 
deposit  of  coal  or  minerals  of  any  kind,  clay,  gravel,  or  stone, 
shall  be  and  remain  the  property  of  the  state  until  provision 
for  the  same  and  leasing  thereof  is  especially  provided  by 
law."    Laws  of  1901,  ch.  8,  p.  14. 
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OREOOH. 

I.    Laws  Bilatino  to  Location  and  Bioordino  ov  Mining  Claims. 

A.  Mining  Act  or  Octobee  14,  1898. 

B.  Otheb  Pbovisions. 

n.     BETERXNCE  to  MiSCKLLANXOUS  LXGtSLATION  ON  MINING  SUBJIOTS. 


I.    Laws  Relating  to  the  Location  and  Beoobdinq  of  Min- 
ing Claims. 

A.    Mining  Act  of  October  14, 1898. 

(See  LawB  of  1898,  p.  16.  This  act  took  effect  January  1,  1899.  It 
repealed  the  previous  laws  of  Oregon  relating  to  the  location  and  record- 
ing of  mining  claims^  with  the  exception  of  section  3829  of  Hill's  Anno- 
tated Laws.  Sections  5,  6,  7,  8,  9,  and  11  of  the  act  do  not  relate  to  the 
location  or  recording  of  claims,  and  are  therefore  not  included  under 
this  heading,  but  are  referred  to  under  the  heading  of  "Miscellaneous 
Legislation.'') 

!•  Mining  elaimsy  wlio  may  looate;  Iioeatioa  notice;  Mark- 
fas  bonadarles. 

§  1.  Any  person,  a  citizen  of  the  United  States,  or  one  who 
has  declared  his  intention  to  become  such,  who  discovers  a 
vein  or  lode  of  mineral-bearing  rock  in  place,  upon  the  unap- 
propriated public  domain  of  the  United  States  within  this 
state,  may  locate  a  claim  upon  such  vein  or  lode  so  discovered, 
by  posting  *  thereon  a  notice  of  such  discovery  and  location, 
which  said  notice  shall  contain:  First,  the  name  of  the  lode 
or  claim ;  second,  the  name  or  names  of  the  locator  or  locators ; 
third,  the  date  of  the  location;  fourth,  the  number  of  linear 
feet  claimed  along  the  vein  or  lode  each  way  from  the  point 
of  discovery,  with  the  width  on  each  side  of  the  said  lode  or 
vein ;  *  fifth,  the  general  course  or  strike  of  the  vein  or  lode 
as  nearly  as  may  be,  with  reference  to  some  natural  object  or 
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permanent  monnment  in  the  vicinity  thereof;'  and  by  defin- 
ing the  bonndaries  upon  the  surface  of  each  claim  so  that  the 
same  may  be  readily  traced.  Such  boundaries  shall  be  marked 
within  thirty  days  after  posting  of  such  notice  by  six  sub- 
stantial posts,  projecting  not  less  than  three  feet  above  the 
surface  of  the  ground,  and  not  less  than  four  inches  square  or 
in  diameter,  or  by  substantial  mounds  of  stone,  or  earth  and 
stone,  at  least  two  feet  in  height,  to  wit,  one  such  post  or 
mound  of  rock  at  each  comer  and  at  the  center  ends  of  such 
claims.  As  amended  by  act  approved  Feb.  25,  1901 ;  Laws  of 
1901,  p.  140. 

Maridng  boundaries:  li  371-375. 

Section  referred  to  in  text:  if  353,  374,  380. 

^ Place  and  manner  of  posting:  i  356. 

'  Surface  area,  length,  and  width  of  lode  claims:  S  361. 

*  Liberal  rales  of  constraetion  applied  to  notices:  f  355. 

Porpoae  of  location  certificate:  f  379. 

Boles  of  eonstmction  applied  to  location  certificate:  |  381. 

Effect  of  failnse  to  eomplj  with  laws  as  to  contents  of  certificates: 
§384. 


2.  Beaovdiac  aatlae  of  l«Mitl«a  aad  aftdftvit  mf  perff^ 
•f  daTelopateat  iwork. 

§  2.  Such  locator  shall,  within  sixty  days  from  and  after 
the  posting  of  the  location  notices  by  him  upon  the  lode  or 
claim,  file  for  record  with  the  recorder  of  conveyances,  if 
there  be  one,  who  shall  be  the  custodian  of  mining  records  and 
miners'  liens,  otherwise  with  the  clerk  of  the  county  wherein 
the  said  claim  is  situated,  a  copy  of  the  notice  so  posted  by 
him  upon  the  lode  or  claim,  having  attached  thereto  an  afS- 
davit  showing  that  the  work  required  to  be  done  by  section 
3  of  this  act  has  been  done  and  performed,  and  shall  pay  to 
the  recorder  or  clerk  a  fee  of  one  dollar  for  such  record 
thereof,  which  said  sum  the  recorder  or  clerk  shall  imme- 
diately pay  over  to  the  treasurer  of  such  county,  and  shall  take 
his  receipt  therefor,  as  in  case  of  other  county  funds  coming 
into  the  possession  of  such  officer.  Such  recorder  or  clerk  shall 
immediately  record  such  location  notice  and  the  affidavit  an- 
nexed thereto.  No  location  notice  shall  be  entitled  to  record, 
or  recorded,  until  the  work  required  by  section  3  of  this  act 
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has  been  done  and  the  aflSdavit  in  proof  thereof  is  attached 
to  the  notice  to  be  recorded.  As  amended  by  act  of  Feb.  25, 
1901 ;  Laws  of  1901,  p.  140. 

The  record:  i§  389-392. 

Section  referred  to  in  text:  §§  343,  353. 

8.  DeTelopmeat  work;  AiAcl»Tit  of  perfomuuioe  of. 

§3.  Before  the  expiration  of  sixty  days  from  the  date  of 
the  posting  of  the  notice  of  discovery  upon  his  claim  as  afore- 
said, and  before  recording  the  notice  of  location  as  required 
by  section  2  of  this  act,  the  locator  must  sink  a  discovery  shaft 
upon  the  claim  located  to  a  depth  of  at  least  ten  feet  from  the 
lowest  part  of  the  rim  of  such  shaft  at  the  surface,  or  deeper 
if  necessary,  to  show  by  such  work  a  lode  or  vein  of  mineral 
deposit  in  place.  A  cut  or  cross-cut  or  tunnel  which  cuts  the 
lode  at  a  depth  of  ten  feet,  or  an  open  cut  at  least  six  feet 
deep,  four  feet  wide,  and  ten  feet  in  length  along  the  lode 
from  the  point  where  the  same  may  be  in  any  manner  dis- 
covered, is  equivalent  to  such  discovery  shaft.  Such  work 
shall  not  be  deemed  a  part  of  the  assessment  work  required  by 
the  Revised  Statutes  of  the  United  States.  The  locator,  or 
some  one  for  him,  who  did  work  upon  and  has  knowledge  of 
the  facts  relating  to  the  sinking  of  the  discovery  shaft,  shall 
make  and  attach  to  the  copy  of  the  notice  of  location  to  be 
recorded  an  affidavit  showing  the  compliance  by  the  locator 
with  the  provisions  of  this  section,  which  affidavit  shall  be 
recorded  with  such  copy  of  the  location  notice.  As  amended 
by  act  approved  Feb.  25,  1901 ;  Laws  of  1901,  p.  141. 

Section  referred  to  in  text:  §S  343-346. 

4.  Abandoned  elaims. 

§4.  Abandoned  claims  shall  be  deemed  unappropriated 
mineral  lands,  and  titles  thereto  shall  be  obtained  as  in  this 
act  specified,  without  reference  to  any  work  previously  done 
thereon. 

Belocation  of  forfeited  or  abandoned  claims:  S§  402-409. 

5.  Iioeatlons  not  in  eonf onnitjr  with  provisions  of  act  of 
Oetobor  14,  1808»  void. 

§  10.  Any  and  all  locations  or  attempted  locations  of 
quartz-mining   claims   within   this   state   subsequent   to   the 
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thirty-first  day  of  December,  1898,  that  shall  not  comply  and 
be  in  accordance  with  the  provisions  of  this  act  shall  be  noil 
and  void 


6*  ForBi«r  pvovisloai  repealed. 

§  12.  That  chapter  XUI  of  the  Code  of  Civil  and  Criminal 
Procedure  in  justice's  courts  and  sections  3827,  3828,  3830, 
3831,  3832,  3833,  3834,  3835,  and  3836  of  chapter  LX  of  Hill's 
Annotated  Laws  of  Oregon  be  and  the  same  are  hereby  re- 
pealed. 


B.    Other  Provisions. 

1.  Hunlier  of  »1ali«  that  may  be  located  bj  omo  poraoa. 

Any  person  may  hold  one  claim  by  location,  as  hereinafter 
provided,  upon  each  lead  or  vein,  and  as  many  by  purchase 
as  the  local  laws  of  the  miners  in  the  district  where  such  daima 
are  located  may  allow ;  and  the  discoverer  of  any  new  lead  or 
vein,  not  previously  located  upon,  shall  be  allowed  one  addi- 
tional claim  for  the  discovery  thereof.  Nothing  in  this  sec- 
tion shall  be  so  construed  as  to  allow  any  person,  not  the 
discoverer,  to  locate  more  than  one  claim  upon  any  one  lead 
or  vein.    Hill's  Annot  Laws  of  Oregon  (1892),  §  3829. 

No  limitation  under  federal  law  as  to  number  of  elaima  which  may  be 
located  bj  an  individual :  f  361. 


2.  Loeatioa  oa  stiroaat  or  eontlBiiows  to  placer  atlao  ralijeet 
to  right  of  prior  mines  to  diaoharso  debria. 

§  1.  That  any  location  of  any  mining  claim  made  upon 
any  natural  stream,  or  contiguous  or  near  to  any  placer  mine, 
or  upon  or  below  the  dump  of  any  placer  mine,  shall  be  sub- 
ject to  the  prior  right  of  all  mines  in  operation  prior  to  the 
making  of  such  location,  to  discharge  debris,  gravel,  earth,  and 
slickens  as  the  same  was  discharged,  or  may  be  discharged,  at 
the  time  of  making  such  subsequent  location  of  mining  claim 
or  claims.    Act  approved  Feb.  25,  1901 ;  Laws  of  1901,  p.  122. 
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11.    Befebence  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  all  mining  claims,  whether  quartz  or 
placer,  shall  be  real  estate,  and  that  possessory  right  thereto 
will  sustain  an  action  of  ejectment.  Act  of  Oct.  14,  1898, 
§  5 ;  Laws  of  1898,  p.  17 ;  as  amended,  Laws  of  1899,  p.  62. 

2.  Providing  that,  prior  to  patent,  mining  claims  shall  be 
exempt  from  taxation,  except  as  to  improvements  and  machin- 
ery thereon.    Act  of  Oct.  14, 1898,  §  6 ;  Laws  of  1898,  p.  17. 

3.  Providing  that  conveyances  of  mining  claims  shall  be 
subject  to  the  laws  governing  transfers  and  mortgages  of  other 
realty,  but  in  case  of  execution  sale,  the  judgment  debtor  can 
only  redeem  within  sixty  days.  Act  of  Oct.  14,  1898,  §7; 
Laws  of  1898,  p.  17. 

4.  Providing  that  redemptioner,  after  sale  by  judgment  or 
decree,  shall  pay,  in  addition  to  the  sums  usually  required  by 
law,  such  sum  as  may  have  been  expended  upon  the  property 
by  the  purchaser  in  order  to  keep  the  possessory  right  alive. 
Act  of  Oct.  14,  1898,  §  7 ;  Laws  of  1898,  p.  18. 

5.  Declaring  ditches  and  mining  flumes  to  be  real  estate, 
and  determining  what  shall  constitute  abandonment  thereof. 
Act  of  Oct.  14,  1898,  §  9 ;  Laws  of  1898,  p.  118. 

6.  Providing  that  all  grub-staking  contracts  shall  be  in 
writing,  shall  contain  the  names  of  the  parties  thereto  and  the 
duration  thereof,  and  requiring  them  to  be  recorded.  Act  of 
Oct.  14, 1898,  §  11 ;  Laws  of  1898,  p.  18. 

7.  Securing  liens  for  laborers  on  mining  claims,  and  mate- 
riahnen,  and  prescribing  the  manner  of  their  enforcement. 
Hill's  Annot.  Laws,  p.  1906;  amended.  Laws  of  1899,  p.  180. 

8.  Prescribing  penalty  for  trespass  to  mining  claim.  Hill's 
Annot.  Laws,  p.  924,  §  1805. 

9.  Providing  for  the  establishment  of  a  uniform  system  of 
mine-bell  signals,  and  providing  a  penalty  for  failure  to  com- 
ply therewith.  Act  approved  Feb.  26,  1901 ;  Laws  of  1901,  p. 
15L 
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SOUTH  DAKOTA. 

A.  MiNiKO  Laws  Enacted  bt  thx  LiEgislatokx  or  South  Dakota. 

B.  MunKO  Laws  of  Dakota  Tebrtiort  Adopted  bt  South  Dajkota. 

I.    Belatino  to  thb  Size,  Location,  and  Development  or  BIiking 
CX4AIM8. 

XL     BsrERKNGE  TO  MISGELLANBOU8  LEGISLATION  ON  MiKING  SUBJECTS. 


A.  MmiNQ  Laws  Enacted  by  the  Legislature  of  South 

Dakota. 

1.  An  act  providing  for  the  removal  of  unnecessary  gases, 
fumes,  and  dust  from  smelters  and  dry-crushing  works.  Ap- 
proved March  3,  1897;  Laws  of  1897,  p.  248;  Grantham's 
Annot.  Stats.   (1899),  §§2707-271L 

2.  An  act  requiring  mine-owners  to  provide  safety  eagres  to 
be  used  in  hoisting  and  lowering  employees  and  other  persons 
from  or  into  the  shaft.  Laws  of  1897,  p.  247;  Grantham's 
Annot.  Stats.   (1899),  §§2705-2706. 

3.  An  act  creating  the  office  of  inspector  of  mines,  and  reg- 
ulating the  duties  of  the  inspector.  Laws  of  1890,  p.  263 ;  as 
amended.  Laws  of  1899,  p.  146. 

B.  Mining  Laws  of  Dakota  Terrtfory  Adopted  by  South 

Dakota. 

After  the  divimon  of  Dakota  territory  into  North  and  South  Dakota 
and  the  admission  of  those  states  into  the  Union,  the  legislature  of  South 
Dakota  enacted  that :  ' '  AU  laws,  in  force  in  the  tenitozj  of  Dakota  at 
the  date  of  admission  of  the  state  of  South  Dakota  into  the  Union  and 
not  repugnant  to  or  inconsistent  with  the  constitution  of  aaid  state, 
shall  continue  and  be  in  full  force  and  effect  until  altered,  amended,  or 
repealed."    Laws  of  1890,  ch.  105,  §1. 

The  state  legislature  has  amended  the  laws  of  Dakota  relating  to 
mines  in  a  few  particulars  only,  and  they  are  consequently  m  force,  as 
hereafter  outlined. 
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I.    Laws  Relating  to  the  Size,  Location,  and  Develop- 
ment OF  Mining  Claims. 

1.  Leacth  of  lode  oIaIbi* 

The  length  of  any  lode  claim  hereafter  located  within  this 
territory  may  equal,  but  lihall  not  exceed,  fifteen  hundred  feet 
along  the  vein  or  lode.  Comp.  Laws  (1887),  §1997;  Gran- 
tham's Annot  Stats.  (1899),  §  2656. 

The  above  sectioii  is  but  a  re-enactment  of  the  federal  law. 

Surface  area,  length,  and  width  of  lode  claims  discussed  in  text :  |  361. 
Location  covering  excessive  area:  §  362. 

2.  Width  of  lode. 

The  width  of  lode  claims  shall  be  three  hundred  (300)  feet 
on  each  side  of  the  center  of  the  vein  or  crevice;  provided, 
that  any  county  may  at  any  general  election  determine  upon 
a  less  width  than  above  specified ;  provided,  that  not  less  than 
twenty-five  ffeet  on  each  side  of  the  vein  or  lode  shall  be  pro- 
hibited. Comp.  Laws  (1887),  §1998;  as  amended.  Laws  of 
1899,  ch.  115,  p.  148;  Grantham's  Annot.  Stats.  (1899),  § 
2657. 

Section  referred  to  and  discussed  in  text :  {  361. 

S.  Iiocatioa  cortiflomte  and  reoord;  Bocister's  oerttfieate, 
posttas. 

• 

The  discoverer  of  a  lode  shall,  within  sixty  days  from  the 
date  of  discovery,  record  his  claim  in  the  oflSce  of  the  register 
of  deeds  of  the  county  in  which  such  lode  is  situated,  by  a 
location  certificate,  which  shall  contain: 

First,  the  name  of  the  lode ;  second,  the  name  of  the  locator 
or  locators;  third,  the  date  of  location;  fourth,  the  number 
of  feet  in  length  claimed  on  each  side  of  the  discovery  shaft; 
fifth,  the  pumber  of  feet  in  width  claimed  on  each  side  of  the 
vein  or  lode;  sixth,  the  general  course  of  the  lode,  as  near  as 
may  be ;  seventh,  that  when  the  location  certificate  is  filed  for 
record  in  the  office  of  the  register  of  deeds,  the  register  of 
deeds  shall  immediately  furnish  to  the  locator  or  locators 
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a  certificate  giving  the  name  of  the  location,  the  name  of  the 
locator  or  locators,  the  date  of  filing  in  the  office  of  the  regis- 
ter  of  deeds,  and  the  book  and  page  where  recorded,  for  which 
certificate  the  register  of  deeds  shall  receive  the  sum  of  ten 
cents  in  addition  to  the  amount  now  allowed  by  law  for  filing 
and  recording  location  certificates,  which  certificate  shall  be 
delivered  to  the  locator  or  locators,  who  shall  post  the  same 
or  a  copy  thereof  on  the  said  claim  on  the  same  post  or  tree 
where  the  original  notice  is  posted  and  in  a  conspicuous  place. 
And  if  said  certificate  from  said  register  of  deeds  or  a  oopy 
thereof  is  not  so  posted  within  ninety  days  from  the  date  of 
the  original  notice,  the  said  claim  shall  be  deemed  abandoned 
ground  and  be  subject  to  relocation  by  any  qualified  locator. 
The  said  register  of  deeds  shall,  at  the  time  of  issuing  said 
certificate,  make  a  notation  on  the  margin  of  the  recorded 
certificate  giving  the  date  of  the  delivery  of  said  certificate^ 
which  notation  shall  be  prima  fade  evidence  of  the  delivery 
and  posting  of  the  same  as  herein  provided.  Comp.  Laws  of 
1887,  §  1999 ;  as  amended,  Laws  1899,  ch.  113,  p.  146 ;  Gran- 
tham's  Annot.  Stats.  (1899),  §2658. 
Section  referred  to  in  text:  §§  343,  380. 

Purpose  of  location  certificate:  8  379. 

Rules  of  construction  applied:  §  381. 

Effect  of  failure  to  complj  with  the  law  as  to  contents  of  certificates: 
I  385. 

Time  and  place  of  record  and  effect  of  failure  to  record  within  time 
limited:  §S  389,  390. 

4.  Looatlon  oerttfloatei  Effect  of  failnre  to  oomply  witk 
law  AS  to  contents. 

Any  location  certificate  of  a  lode  claim  which  shall  not 
contain  the  name  of  the  lode,  the  name  of  the  locator,  the  date 
of  location,  the  number  of  lineal  feet  claimed  on  each  side  of 
the  discovery  shaft,  the  number  of  feet  in  width  claimed,  the 
general  course  of  the  lode,  and  such  description  as  shall 
identify  the  claim  with  reasonable  certainty,  shall  be  void. 
Comp.  Laws  of  1887,  §2000;  Grantham's  Annot  Stats. 
(1899),  §2659. 

£ffect  of  failure  to  comply  with  law  as  to  eontents  discussed:  f  3S4w 
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5.  JHmco-vrj  ihafti  Postlas  aotioe. 

Before  filing  such  location  certificate,  the  discoverer  shall 
locate  lus  claim  by  first  sinking  a  discovery  shaft  thereon 
snfScient  to  show  a  well-defined  mineral  vein  or  lode,  and  not 
less  than  ten  (10)  feet  in  depth  on  the  lower  side;^  second,  by 
posting  at  the  point  of  discovery,  on  the  surface,  a  plain 
sign  or  notice  containing  the  name  of  the  lode,  the  name  of  the 
locator  or  locators,  and  the  date  of  discovery,  the  number  of 
feet  claimed  in  length  on  either  side  of  the  discovery,  and 
the  number  of  feet  in  width  claimed  on  each  side  of  the  lode ;  * 
third,  by  working  [marking]  the  surface  boundaries  of  the 
claim.  Comp.  Laws  of  1887,  §  2001 ;  as  amended,  Laws  of 
1899,  ch.  115,  p.  148;  Grantham's  Annot  Stats.  (1899), 
§  2660. 

^Seetion  referred  to  in  text:  if  343,  352. 

Object  of  requirement  as  to  development  work:  f  344. 
Belationship  of  dieeoTery  shaft  to  discovery :  §  345. 
Extent  of  development  work:  f  346. 

Can  preliminary  work  required  by  state  laws  as  an  aet  of  location  be 
credited  on  first  year's  workf  {  632. 
'Place  and  manner  of  posting:  t  356. 
Liberal  rules  of  construction  applied  to  notices:  |  855* 

8.  XarkiaB  surf  aoe  bonndmrtes. 

Such  surface  boundaries  shall  be  marked  by  eight  (8)  sub- 
stantial posts,  hewed  or  blazed  on  the  side  or  sides  facing 
the  claim  and  plainly  marked  with  the  name  of  the  lode  and 
the  comer,  end,  or  side  of  the  claim  that  they  respectively 
represent,  and  sunk  in  the  ground,  to  wit :  one  at  each  corner, 
and  one  at  the  center  of  each  side  line,  and  one  at  each  end 
of  the  lode.  When  it  is  impracticable  on  account  of  rocks 
or  precipitous  ground  to  sink  such  posts,  they  may  be  placed 
in  a  monument  of  stone.  Comp.  Laws  of  1887,  §  2002 ;  Gran- 
tham's Annot.  Stats.  (1899),  §  266L 

Section  referred  to  in  text:  §  374. 

Time  aUowed  for  marking:  |  372. 

Necessity  for,  and  object  of,  marking:  i  371. 

What  is  sufScient  marking  under  the  federal  lawf  S  373. 

Perpetuation  of  monuments:  |  375. 
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7.  EqniTaleat  of  diaeoTevj  ihaft* 

Any  open  cut,  at  least  ten-foot  face,  cross-cut,  or  tnimel, 
at  a  depth  sufScient  to  disclose  the  mineral  vein  or  lode,  or  an 
adit,  of  at  least  ten  feet  in  along  the  lode,  from  the  point  where 
the  lode  may  be  in  any  manner  discovered,  shall  be  equivalent 
to  a  discovery  shaft.  Comp.  Laws  of  1887,  §  2003 ;  as  amend- 
ed, Laws  of  1899,  ch.  115,  p.  148;  Grantham's  Annot.  Stats. 
(1899),  §2662. 

Discovery  shaft  and  equiyalent  diseussed  in  text:  S|  343-346. 

8.  Tia&e  within  wliioh  diaeovery  akaf  t  mnat  be  eosipleted. 

The  discoverer  shall  have  sixty  days  from  the  time  of 
uncovering  or  disclosing  a  lode,  to  sink  a  discovery  shaft  there- 
on. Comp.  Laws  of  1887,  §  2004;  Grantham's  Annot.  Stats. 
(1899),  §2663. 

See  note  to  preceding  sectiona. 

9.  Intralimltal  amd  aztnaateral  rii^t. 

The  location  or  location  certificate  of  any  lode  claim  shall 
be  construed  to  include  all  surface  ground  within  the  surface 
lines  thereof,  and  all  lodes  and  ledges  throughout  their  entire 
depth  the  top  or  apex  of  which  lie  inside  of  such  lines  ex- 
tended vertically,  with  such  parts  of  all  lodes  or  ledges  as 
continue  by  dip  beyond  the  side  lines  of  the  claim,  but  shall 
not  include  any  portion  of  such  lodes  or  ledges  beyond  the  end 
lines  of  the  claim,  or  the  end  lines  continued,  whether  by  dip 
or  otherwise,  or  beyond  the  side  lines  in  any  other  manner 
than  by  the  dip  of  the  lode.  Comp.  Laws  of  1887,  §  2005 ; 
Grantham's  Annot  Stats.   (1899),  §2664. 

Validity  of  legialation  questioned:  f  251. 

10.  I*od«  not  tm  1^  ymgamed  ob  atHka  bayoad  amd  Umaa. 

If  the  top  or  apex  of  the  lode  in  its  longitudinal  course  ex- 
tends beyond  the  exterior  lines  of  the  claim  at  any  point  on 
the  surface,  or  as  extended  vertically  downward,  such  lode 
may  not  be  followed  in  its  longitudinal  course  beyond  the 
point  where  it  is  intersected  by  the  exterior.  Comp.  Laws 
of  1887,  §2006;  Grantham's  Annot  Stats.  (1899),  §2665. 

Validity  of  state  legislation  of  the  character  of  above  questioiied: 
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11.  Aaiended  loiiatlon  oertlfioate;  Chaage  of  boundArles. 

If  at  any  time  the  locator  of  any  mining  claim  heretofore  or 
hereafter  located,  or  his  assigns,  shall  apprehend  that  his 
original  certificate  was  defective,  erroneous,  or  that  the 
requirements  of  the  law  had  not  been  complied  with  before 
filing,  or  shall  be  desirous  of  changing  his  surface  boundaries, 
or  of  taking  in  any  part  of  an  overlapping  claim  which  has 
been  abandoned,  or  in  case  the  original  certificate  was  made 
prior  to  the  passage  of  this  law,  and  he  shall  be  desirous  of 
securing  the  benefit  of  this  act,  such  locator  or  his  assigns  may 
file  an  additional  certificate  subject  to  the  provisions  of  this 
act ;  provided,  that  such  relocation  docs  not  interfere  with  the 
existing  rights  of  others  at  the  time  of  such  relocation;  and 
no  such  relocation  or  the  record  thereof  shall  preclude  the 
claimant  or  claimants  from  proving  any  such  title  or  titles  as 
he  or  they  may  have  held  under  previous  locations.  Comp. 
Laws  1887,  §  2008;  Grantham's  Annot.  Stats.  (1899),  §2667. 

Objects  and  functioiui  of  amended  certificates  discussed:  §  398. 
Circumstances  justifying  change  of  boundaries:  f  396. 
Privilege  of  changing  boundaries  exists  in  the  absence  of  intervening 
rights  independent  of  state  legislation:  §  397. 

12.  Relocation  of  abandoned  lode  claims. 

The  relocation  of  abandoned  lode  claims  shall  be  by  sinking 
a  new  discovery  shaft,  and  fixing  new  boundaries  in  the  same 
manner  as  if  it  were  the  location  of  a  new  claim,  or  the  relo- 
cator  may  sink  the  original  shaft,  cut,  or  adit  to  a  sufficient 
depth  to  comply  with  sections  2001  and  2003,  and  erect 
new  or  adopt  the  old  boundaries,  renewing  the  posts  if  re- 
moved or  destroyed.  In  either  case,  a  new  location  stake 
shall  be  erected.  In  any  case,  whether  the  whole  or  part 
of  an  abandoned  claim  is  taken,  the  location  certificate  must 
state  that  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property.  Comp.  Laws  1887,  §  2010 ;  Gran- 
tham's  Annot.  Stats.  (1899),  §2669. 

Section  referred  to  in  text:  8  408. 

Circumstances  under  which  relocations  maj  be  made:  S  402. 
New  diseoyery  not  essential  as  a  basis  of  relocation:  §  403. 
Relocations  admits  the  validity  of  the  original :  {  404. 
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Belocation  by  original  locator:  i  405. 

Belocation  by  one  of  several  original  locators  in  hostility  to  others: 
I  406. 

Belocation  bj  agent  or  others  occupying  fiduciary  or  contractual  rda- 
tionship  with  original  locator:  |  407. 

Bight  of  second  locator  to  improvements  made  by  first:  f  409. 

13«  AaBMl  labor. 

The  amount  of  work  to  be  done  or  improvements  made 
during  each  year,  to  hold  possession  of  a  mining  claim,  shall 
be  that  prescribed  by  the  laws  of  the  United  States,  to  wit: 
one  hundred  dollars  annually ;  provided,  that  the  period  within 
which  the  work  required  to  be  done  annually  on  all  unpatented 
claims  so  located,  shall  commence  on  the  first  day  of  January 
succeeding  the  date  of  location  of  such  claim.  Comp.  Laws  of 
1887,  §  2009;  Orantham's  Annot  Stats.  (1899),  §  2668. 

Requirement  of  above  section  the  same  as  the  federal  law:  §  6231 
Subject  of  annual  labor  discussed:  SI  623-638. 

14.  Looatioa  eerttfleate  must  eoatmia  deseriptioa  of  but  omo 
looatton. 

No  location  certificate  shall  claim  more  than  one  location, 
whether  the  location  be  made  by  one  or  several  locators;  and 
if  it  purport  to  claim  more  than  one  location,  it  shall  be  abso- 
lutely void,  except  as  to  the  first  location  therein  described; 
and  if  they  are  described  together,  or  so  that  it  cannot  be 
told  which  location  is  first  described,  the  certificate  shall  be 
void  as  to  all.  Comp.  Laws  of  1887,  §2011;  Grantham's 
Annot.  Stats.  (1899),  §2670. 

Location  certificate  discussed:  9S  379-385. 

Eifect  of  failure  to  comply  with  law  as  to  eontents  of  eertifieate: 
I  384. 

II.    Befebenge  to  Miscellaneous  Legislation  on  Mining 

SXTBJEGTS. 

1.  Providing  that  the  owner  of  the  surface  of  any  mining 
claim  or  the  rightful  occupant  may  demand  security  from  the 
miner  when  the  right  to  mine  is  separate  from  the  right  of 
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occupancy  of  the  surface.     Comp.  Laws  of  1887,  §  2007 ; 
Grantham's  Annot.  Stats.  (1899),  §  2666. 

2.  Begulating  the  fees  of  the  recorder  for  recording  location 
certificates,  and  for  furnishing  certified  copies  of  the  same. 
Comp.  Laws  of  1887,  §2012;  Grantham's  Annot.  Stats. 
(1899),  §2671. 

3.  Providing  that  a  miner  shall  have  a  lien  on  mines  for 
work  and  labor  done,  or  for  material  furnished,  and  providing 
for  the  collection  of  miners'  wages  when  employed  by  other 
than  the  owner.  Comp.  Laws  of  1887,  §§  2039-2040 ;  Gran- 
tham's Annot.  Stats.  (1899),  §§  2697-2704. 

4.  Authorizing  the  court  in  actions  involving  the  title  or 
possession  to  mining  claims  to  order,  upon  the  application  of 
any  of  the  parties,  a  survey  by  a  disinterested  surveyor  of  the 
property  in  dispute.  Comp.  Laws  of  1887,  §  2014 ;  Grantham's 
Annot.  Stats.  (1899),  §2672. 

5.  Authorizing  circuit  courts  sitting  in  chancery  to  issue 
writs  of  injunction  restoring  persons  to  the  possession  of  any 
mining  property  from  which  they  have  been  ousted  by  force 
or  fraud  or  during  their  temporary  absence,  or  from  which 
they  are  excluded  by  threats.  Comp.  Laws  of  1887,  §  2015 ; 
Grantham's  Annot.  Stats.  (1899),  §2678. 

6.  Providing  that  owners  of  mining  claims  shall  have  right 
of  way  over  lands  of  others  for  a  road,  ditch,  or  cut,  flume, 
shaft,  or  tunnel,  to  their  said  claims,  and  prescribing  the 
procedure  for  condemning  the  same.  Comp.  Laws  of  1887,  §§ 
2016-2028;  Grantham's  Annot.  Stats.  (1899),  §§2674-2686. 

7.  Authorizing  the  use  by  persons  owning  mineral  or  agri- 
cultural lands  of  the  waters  of  streams  or  creeks  for  mining, 
milling,  agricultural,  or  domestic  purposes,  giving  right  of  way 
to  convey  such  waters  to  said  lands,  defining  rights  therein, 
and  prescribing  the  method  of  appropriating  the  same.  Comp. 
Laws  of  1887,  §§  2029-2038;  Grantham's  Annot.  Stats.  (1899), 
§§  2687-2689. 

8.  Providing  that  the  homestead  laws  shall  not  be  construed 
to  include  any  gold  or  silver  mines,  or  gold  or  silver  mill,  or 
any  mill,  smelter,  or  machinery  intended  or  used  for  the  re- 

Llndley  on  M.— 120 
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duction  or  milling  of  gold  or  silver  ores.    Comp.  Laws  of  1887, 
§  2465;  Grantham's  Annot  Stats.  (1899),  §  3380. 

9.  Providing  tUat  evidence  of  local  rules  and  customs  shall 
be  admitted  in  actions  concerning  mining  claims,  and  if  not 
in  conflict  with  state  or  federal  law,  must  govern  the  decision 
of  the  action.  Comp.  Laws  of  1887,  §5463;  Grantham's 
Annot.  State.  (1899),  §  6694. 

10.  Prescribing  a  penalty  for  conspiracy  to  obtain  posses- 
sion of  mining  claim  by  force  and  violence,  threate,  or  stealth, 
or  for  intimidation  of  laborers  on  mining  claim.  Comp.  Laws 
of  1887,  §  6926;  Grantham's  Annot.  State.  (1899),.  §  8191. 

11.  Providing  that  if  the  death  of  any  person  resulte  from 
the  entry  or  attempt  to  enter  a  mining  claim  in  accordance 
with  a  conspiracy  to  enter  by  force  of  numbers,  all  persons  so 
entering,  or  attempting  to  enter,  are  guilty  of  murder.  Comp. 
Laws  of  1887,  §6448;  Grantham's  Annot.  State.  (1899),  § 
7707. 

^  12.  Providing  that  corporations  may  be  formed  for  mining 
purposes.  Comp.  Laws  of  1887,  §2900;  Grantham's  Annot 
State.  (1899),  §3812. 

13.  Regulating  the  formation,  conduct,  and  righte  of  mining 
and  manufacturing  corporations.  Comp.  Laws  of  1887,  §§ 
3108-3110,  3112-3125;  Grantham's  Annot  State.  (1899),  §§ 
4208-4224. 

14.  Requiring  all  owners  of  mining  claims  before  employing 
miners,  carmen,  or  laborers  thereon,  to  post  on  the  property 
a  true  copy  of  all  mortgages  and  encumbrances  against  said 
mining  property,  and  prescribing  penalty  for  violation.  Laws 
of  1899,  ch.  114,  p.  147. 

15.  Directing  the  legislature  to  provide  that  the  science  of 
mining  and  metallurgy  be  taught  in  at  least  one  institution  of 
learning  under  the  patronage  of  the  state.    Const,  art  ziv, 

§5. 
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UTAH. 

I.    Act  01*  1899  PbOvidino  tor  the  Maknxr  or  Looatino  and  Bboobd- 
iNo  Quartz  and  Placer  Minino  Claims. 

IL    Beference  to  Misoxllaneous  Legislation  on  Mining  Subjects. 


I.    Act  of  1899,  Pbovidinq  fob  the  Manner  of  Locating 

AND  ReCOBDING  QuABTZ  AND  PLACEB  MiNING  ClAIMS. 

[Laws  of  1899,  p.  26.] 

Eztent;  No  looatioa  to  bo  mado  until  dlsoovorj  of  ^tin» 

§  1.  A  mining  claim,  whether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one  thousand  five 
hundred  feet  in  length  along  the  vein  or  lode ;  but  no  location 
of  a  mining  claim  shall  be  made  until  the  discovery  of  a  vein 
or  lode  within  the  limits  of  the  claim  located.^  Any  lode  min- 
ing claim  may  extend  three  hundred  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  except  where  adverse  rights 
render  a  lesser  width  necessary.'  The  end  lines  of  each  claim 
must  be  parallel. 

^Discoveiy  the  source  of  miner's  title:  |  335. 
What  constitutes  a  valid  discovery :  §  336. 
Where  discovery  must  be  made :  S  337. 
Effect  of  loss  of  discovery:  S  338. 

Extent  of  locator's  rights  after  discovery  and  before  completion  of 
location:  f  339. 
'  Surface  area,  length  and  width  of  lode  claims:  ^  861* 

MomunoAti  Notloo  of  looatioiu 

§  2.  The  locator,  at  the  time  of  making  the  discovery  of 
guch  vein  or  lode,  must  erect  a  monument  at  the  place  of  dis- 
covery, and  post  ^  thereon  his  notice  of  location,  which  notice 
shall  contain: 

1.  The  name  of  the  lode  or  claims 

2.  The  name  of  the  locator  or  locators; 
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3.  The  date  of  the  location ; 

4.  If  a  lode  claim,  the  number  of  linear  feet  claimed  in 
length  along  the  course  of  the  vein  each  way  from  the  point 
of  discovery,  with  the  width  on  each  side  of  the  center  of  the 
vein,'  and  the  general  course  of  the  vein  or  lode  as  near  as  may 
be,  and  such  a  description  of  the  claim,  located  by  reference 
to  some  natural  object  or  permanent  monument,'  ss  will 
identify  the  claim ; 

5.  If  a  placer  or  millsite  claim,  the  number  of  acres  or 
superficial  feet  claimed,  and  such  a  description  of  the  claim 
or  millsite,  located  by  reference  to  some  natural  object  or 
permanent  monument  ps  will  identify  the  claim  or  millsite.* 

Bef erred  to  in  text:  i  380. 

Liberal  rules  of  construction  applied  to  notices:  |  355. 

Purpose  of  location  certificate:  i  379. 

Bules  of  construction  applied  to  location  certificates:  I  381. 

Effect  of  failure  to  comply  with  law  as  to  contents  of  location  certifi> 
eate:  (384. 

^  Place  and  manner  of  posting:  |  356. 

'Length  and  width  of  lode  claims:  9  36L 

'Variation  between  calls  in  certificate  and  monuments  on  the  ground: 
i382. 

''Natural  objects"  and  "permanent  monuments":  1383. 

«  Bef  erred  to  in  text:  ||  442,  445. 

Placer  location  certificates :  S  459. 

Placer  location  and  its  requirements:  |§  432-433. 

BQiuidaries  aiArked. 

§  3.  Mining  claims  and  millsites  must  be  distinctly  marked 
on  the  ground  so  that  the  boundaries  thereof  can  be  readily 
traced. 

Marking  boundaries:  S§  371-375. 
Placers:  il  454-455. 

Bee«rdims  oopy  of  notlees  Fee* 

§  4.  Within  thirty  days  from  the  date  of  posting  the  loca- 
tion notice  upon  the  claim,  the  locator  or  locators,  or  his  or 
their  assigns,  must  file  for  record  in  the  office  of  the  county 
recorder  of  the  county  in- which  such  claim  is  situated,  if  said 
claim  be  situated  without  and  beyond  an  original  mining  dis- 
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trict,  a  substantial  copy  of  such  notice  of  location.^  Such 
county  recorder  shall  charge  and  collect  a  fee  of  seventy-five 
cents  for  filing  and  recording  and  indexing  and  abstracting 
such  notice;  provided,  that  such  notice  of  location  shall  not 
be  abstracted  unless  a  subsequent  conveyance .  affecting  the 
same  property  be  filed  for  record,  when  such  notice  shall  be 
abstracted. 

^Becording  notices  of  lode  location:  {§  389-392. 
Placer  location  certificate  and  its  record :  S  459. 

Notioe  of  assessmei&t  work  being  done;  Posting. 

§  5.  Every  person  or  company  owning  a  group  of  claims 
and  doing  the  development  or  assessment  work  for  said  group 
at  one  point,  shall  post  a  notice  upon  each  claim  at  the  dis- 
covery monument,  stating  where  such  work  is  being  done,  and 
also  post  a  notice  at  the  entrance  of  the  workings,  where  said 
work  is  done,  stating  the  names  of  the  claims  for  which  the 
work  is  done. 

Annual  labor;  Reoordins  affidavit  of  porformanoo. 

§  6.  The  owner  of  any  quartz  lode  or  placer  mining  claini 
who  shall  do  or  perform,  or  cause  to  be  done  or  performed, 
the  annual  labor  or  improvements  required  by  the  laws  of  the 
United  States,*  in  order  to  prevent  a  forfeiture  of  the  claim, 
must  within  thirty  days  after  the  completion  of  such  work  or 
improvements  file  in  the  oflBce  of  the  county  recorder 
in  which  the  greater  part  of  the  mining  district  in 
which  such  claim  is  located  is  situated  his  afSdavit,  or  an 
affidavit  or  affidavits  of  the  person  or  persons  who  performed 
or  directed  such  labor  or  made  or  directed  such  improvements, 
and  shall  file  a  duplicate  thereof  with  the  district  mining 
recorder  of  the  district  in  which  said  claim  is  situated,  show- 
ing:— 

1.  The  name  of  the  claim  and  where  situated ; 

2.  The  number  of  days'  work  done  and  the  character  and 
value  of  the  improvements  placed  thereon ; 

3.  The  date  or  dates  of  performing  said  labor  and  making 
said  improvements,  and  number  of  cubic  feet  of  earth  or  rock 
removed  j 
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4.  At  whose  instance  or  request  said  work  was  done  or  im- 
provements made ; 

&  The  actual  amount  paid  for  said  labor  and  improvements, 
and  by  whom  paid,  when  the  same  was  not  done  by  the  owner 
or  owners  of  said  claim. 

Such  affidavits  or  duly  certified  copies  thereof  shall  be  prima 
facie  evidence  of  the  facts  therein  stated. 

Proof  of  annual  labor:  S  636. 

No  penalty  attached  for  failure  to  file  this  affidavit:  Murray  HiB  M. 
and  M.  Co.  v.  Havener,  66  Pae.  762. 
*  Section  referred  to  in  text:  626. 

Federal  laws  concerning  annual  labor  Bev.  Stats.,  f  2324.  See  ante, 
p.  1651. 

Perpetuation  of  estate  by  annual  development  and  improvement:  S§ 
623-628. 

ReorgaaiiAtloii  of  mliilng  dlatriota. 

§  7.  Mining  districts  may  be  organized,  and  all  existing  dis- 
tricts may  be  reorganized  and  the  rules  and  regulations  of  the 
said  mining  districts  shall  govern  the  said  district  according 
to  the  laws  of  the  United  States,  in  cases  where  a  district  or- 
ganization is  desired ;  provided,  that  the  nearest  boundary  line 
of  any  mining  district  shall  not  be  within  ten  miles  from  the 
county  recorder's  office  of  any  county. 

Manner  of  organising  districts:  |  269. 
Gopyins  records;  Expense. 

§  8.  Upon  application  of  the  district  mining  recorder  of 
any  mining  district  to  the  board  of  county  commissioners  of 
the  county  having  in  custody  the  records  of  the  said  mining 
districts,  the  said  board  of  county  commissioners  shall  cause 
the  records  of  such  districts  to  be  copied  by  the  county  re- 
corder and  shall  cause  all  records  of  documents  pertaining  to 
district  mining  records,  recorded  since  June  4,  1896,  up  to 
the  time  of  delivery,  to  be  recorded  in  the  original  records  of 
the  mining  district  in  which  the  property  is  situated,  and  the 
original  records,  when  so  amended,  shall  be  delivered  to  such 
district  mining  recorder.  The  copy  so  made  shall  remain  in 
the  office  of  the  county  recorder,  and  shall  be  considered  as 
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the  original  record.  One  half  of  the  expense  of  copying  such 
records  shall  be  paid  out  of  the  county  treasury,  and  one  half 
shall  be  paid  out  of  the  state  treasury. 

Heoordlnc  daplloate  notloe  of  looatton;  Feei  Penalty. 

§  9.  It  shall  be  the  duty  of  every  district  mining  recorder 
to  require  every  person  depositing  for  record  a  notice  of  loca- 
tion to  make  a  duplicate  copy  thereof,  which  copy  said  mining 
recorder  shall  carefully  compare  with  the  original  and  mark 
''duplicate/'  and  indorse  thereon  his  name,  and  the  date  and 
hour  and  fact  of  filing  in  his  o£Sce  of  the  original.  He  shall, 
at  the  time  of  filing  the  duplicate  notice  with  the  original, 
collect,  in  addition  to  his  own  fee,  the  sum  of  seventy-five 
cents,  which  shall  be  the  fee  for  the  county  for  recording  such 
duplicate,  he  shall  immediately  deposit  the  duplicate  copy 
with  the  county  recorder  of  the  county  in  which  the  greater 
part  of  the  said  mining  district  is  located  for  record,  or  for- 
ward  the  same  to  him  by  mail  or  express,  or  in  such  other 
manner  as  will  insure  safe  transit  and  delivery.  The  fee  of 
seventy-five  cents  shall  accompany  the  duplicate.  The  county 
recorder  shall  record  said  duplicate  with  the  indorsements 
thereon  for  said  fee.  The  record  of  said  duplicate  notice  in 
the  ofiSce  of  the  county  recorder  shall  be  considered  an  original 
record.  Every  person  neglecting  or  refusing  to  comply  with 
any  of  the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment. 

Ooyiefl  of  Aotiees  to  be  reoeWed  as  eTidenee* 

§  10.  Copies  of  notices  of  location  of  mining  claims,  mill- 
sites  and  tunnel-sites,  heretofore  recorded  in  the  records  of 
the  several  mining  districts,  and  copies  of  the  mining  rules 
and  regulations  in  force  in  the  several  mining  districts,  in 
like  manner  recorded,  heretofore  duly  certified  by  the  mining 
recorder,  shall  be  receivable  in  all  tribunals  and  before  all 
officers  of  this  state  as  prima  facte  evidence. 
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§  11.  Where  books,  records,  and  documents  pertaining  to 
the  oi5Bce  of  district  mining  recorder  have  been  or  shall  here- 
after be  deposited  in  the  oflSce  of  any  county  recorder  in  this 
state,  such  county  recorder  is  authorized  to  make  and  certify 
copies  therefrom,  and  such  certified  copies  shall  be  receivable 
in  all  tribunals  and  before  all  officers  of  this  state  in  the  same 
manner  and  to  the  same  effect  as  if  such  records  had  been 
originally  filed  or  made  in  the  office  of  the  county  recorder. 

Connty  recorder  to  record  mleei  Gertlfled  eopiee. 

§  12.  It  shall  be  the  duty  of  each  county  recorder  to  record 
the  mining  rules  and  regulations  of  the  several  mining  dis- 
tricts in  his  county  without  fee,  and  certified  copies  of  such 
records  shall  be  received  in  all  tribunals  and  before  all  officers 
of  this  state  as  prima  facie  evidence  of  such  rules  and  regu- 
lations, and  it  shall  be  his  duty  to  record,  index,  and  abstract 
all  mining  location  notices  presented  for  record,  for  a  fee  not 
10  exceed  seventy-five  cents  for  each  notice,  and  to  file  and 
index  all  affidavits  of  labor  presented  for  filing  affecting  one 
mining  claim,  for  a  fee  not  to  exceed  twenty-five  cents;  pro- 
vided, that  when  an  affidavit  of  labor  contains  the  name  of 
more  than  one  mining  claim,  an  additional  fee  of  ten  cents 
shall  be  charged  for  each  additional  claim  named  therein. 

Recorder  of  mlninK  dietrlot  to  sive  bond. 

§  13.  The  recorder  of  each  mining  district  shall  take  the 
oath  of  office  and  give  bond,  with  sureties,  in  the  penal  sum 
of  one  thousand  dollars.  Such  bond  must  be  approved  by  the 
district  judge  and  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  greater  part  of  the  said  mining  district 
is  located.  Where  the  recorder  of  any  mining  district  appoints 
a  deputy,  the  recorder  and  his  bondsmen  shall  be  responsible 
for  the  official  acts  of  such  deputy. 

Dietriot  recorder  to  make  copies. 

§  14.  It  shall  be  the  duty  of  the  recorder  of  a  mining  dis- 
trict, upon  request  and  payment  or  tender  of  the  fe^  there- 
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for,  to  make  and  deliver  to  any  person  requesting  the  same 
duly  certified  copies  of  any  records  in  his  custody,  and  for  a 
failure  so  to  do,  or  for  receiving  larger  fees  for  any  service 
than  those  provided,  he  shall  be  deemed  guilty  of  a  misde- 
meanor. 

Vaoanoyf  Goniity  reoorder  to  reoelve  records* 

§  15.  Whenever  there  is  a  vacancy  in  the  oflSce  of  recorder 
of  any  mining  district,  or  the  person  holding  such  office  shall 
remove  from  the  district,  leaving  therein  no  qualified  suc- 
cessor in  office,  or  whenever  from  any  cause  there  is  no  person 
in  such  district  authorized  to  retain  the  custody  and  give  cer- 
tified copies  of  the  records,  it  shall  be  the  duty  of  the  person 
having  custody  of  the  records  to  deposit  the  same  in  the  office 
of  county  recorder  of  the  county  in  which  such  mining  district 
or  the  greater  part  thereof  is  situated,  and  the  county  recorder 
shall  receive  such  records,  and  is  hereby  authorized  to  make 
and  certify  copies  therefrom,  and  such  certified  copies  shall  be 
received  in  evidence  in  all  courts  and  before  all  officers  and 
tribunals.  The  production  of  a  certified  copy  so  made  shall 
be,  without  other  proof,  evidence  that  such  records  were 
properly  in  the  custody  of  the  county  recorder. 

Fees  of  mining  recorder. 

§  16.  Every  mining  recorder  shall  be  allowed  the  same  fees 
for  recording  and  making  copies  of  any  record  in  his  custody 
as  are  allowed  by  law  to  county  recorders  for  similar  services ; 
provided,  that  fees  for  recording  location  notices  may  equal, 
but  shall  not  exceed,  one  dollar  for  each  notice. 

Sections  repealed. 

• 

§  17.  Sections  1495  and  1496  and  1497  and  1498  and  1499, 
and  1500  and  1501  and  1502  and  1503  and  1504  and  1505  and 
1506  and  1537  and  990  of  the  Revised  Statutes  of  Utah  are 
hereby  repealed.    Approved  March  3,  1899. 


1914  APPENDIX. 


II.    Reference  to  Miscellaneous  Legislation  on  Minino 

Subjects. 

1.  Providing  a  penalty  for  defacing  notices,  or  destroying 
monuments.  Comp.  Laws  of  1888,  vol.  ii,  §  2791;  Rev.  Stats., 
§  1535. 

2.  Providing  penalty  and  measure  of  damages  for  extract- 
ing ores.  Comp.  Laws  of  1888,  vol.  ii,  §2792;  Rev.  Stats., 
§  1536. 

3.  Providing  that  a  miner  shall  have  a  lien,  for  labor  per- 
formed, upon  the  interest,  right,  and  property  in  such  mine. 
Comp.  Laws  of  1888,  vol.  ii,  §  2793 ;  Rev.  Stats.,  §  1381. 

4u  Providing  for  escapement  shafts  in  coal  mines.  Laws  of 
1892,  ch.  38,  p.  40 ;  Rev.  Stats.,  §  1517. 

5.  Providing  for  a  coal-mine  inspector,  prescribing  his 
qualifications,  duties,  etc.;  prescribing  apparatus  for,  and 
regulating  operation  of,  mines  so  as  to  conduce  to  the  safety 
of  the  workmen.  Laws  of  1901,  pp.  83-92,  repealing  ch.  2, 
title  42 ;  Rev.  Stats.,  §§  1507-1528. 

6.  Prohibiting  the  employment  of  women  and  children  in 
mines.  Const.,  art  zvi,  §  3 ;  Laws  of  1896,  p.  106 ;  Rev.  Stats., 
§  1338. 

7.  Limiting  a  day's  labor  to  eight  hours  forn^orkmen  in 
mines  and  smelters.    Laws  of  1896,  p.  154 ;  Rev.  Stats.,  §  1337. 

8.  Prescribing  the  manner  of  weighing  coal  at  mines,  and 
providing  penalty  for  fraudulent  weighing,  etc.  Laws  of 
1897,  p.  34;  Rev.  Stats.,  §§  1529-1534. 

9.  Declaring  mining  to  be  a  public  use,  and  providing  that 
the  right  of  eminent  domain  may  be  exercised  in  behalf 
thereof.  Laws  of  1896,  p.  316 ;  Rev.  Stats.,  §  3588 ;  amended 
Laws  of  1901,  p.  19. 

10.  Requiring  the  fencing  of  shafts,  the  filling  up  or  fen- 
cing of  holes  sunk  in  the  surface  of  the  public  domain  as  a 
result  of  underground  working,  and  providing  a  penalty  for 
noncompliance.  Comp.  Laws,  §§2240-2242;  Rev.  Stats., 
§§  1538-1540. 
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11.  Prescribing  condition  under  which  state  mineral  lands 
may  be  leased.    Laws  of  1897,  p.  88 ;  Bev.  Stats.,  §  2370. 

12.  Mines,  appurtenances,  and  net  annual  proceeds  sub- 
jected to  taxation.    Laws  of  1896,  p.  424 ;  Bev.  Stats.,  §  2504. 

13.  Prescribing  manner  of  assessing  the  net  proceeds  of 
mines.  Laws  of  1896,  p.  442 ;  Bev.  Stats.,  §§  2566-2573,  as 
amended  by  Laws  of  1899,  p.  102. 

14.  Exempting  from  execution  miners'  cabins  under  five 
hundred  dollars  in  value  and  mine  appurtenances  within  the 
same  value  limitation.  Bev.  Stats.,  §  3245,  subd.  5 ;  amended 
Laws  of  1901,  p.  28. 

15.  Local  customs  and  rules  are  admissible  as  evidence  in 
actions  respecting  mining  claims,  and  control  when  not  in 
conflict  with  state  or  federal  laws.  Comp.  Laws,  §  3478 ;  Bev. 
Stats.,  §  3521. 

16.  Penalizing  the  salting  of  mines,  fraudulent  assaying,  the 
changing  of  samples  or  assaying  certificates,  and  the  publish- 
ing of  a  false  assay.  Comp.  Laws,  §§  4756-4758 ;  Bev.  Stats., 
§§  4399-4401. 

17.  The  carrying  away  of  gold-dust,  amalgam,  etc.,  the 
.property  of  another,  from  claim,  tunnel,  sluice,  etc.,  made  a 
larceny.    Comp.  Laws,  §  4640 ;  Bev.  Stats.,  §  4356. 

18.  Exempting  mining  corporations,  where  subscriptions 
for  its  stock  are  made  in  property,  from  the  necessity  of 
securing  affidavits  of  valuation.  Laws  of  1896,  p.  299;  Bev. 
Stats.,  §  316. 

19.  Providing  that  the  cause  of  action  for  underground 
waste  or  trespass  upon  a  mining  claim  shall  not  be  deemed 
to  have  accrued  until  the  discovery  thereof.  Comp.  Laws, 
§3144;  Bev.  Stats.,  §2877. 

20.  Providing  for  postponement  of  trial  of  action  involving 
mining  claim  when  it  appears  that  further  development  of  the 
mine  is  necessary  to  prepare  for  trial.  Comp.  Laws,  §  3354 ; 
Bev.  Stats.,  §  3134. 

21.  Providing  for  an  order  for  survey  in  actions  involving 
mining  properties.  Comp.  Laws,  §§  3472,  3473 ;  Bev.  Stats., 
§§  3515,  3516. 
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22.  Establishing  a  state  school  of  mines.  Laws  of  1901,  p. 
31. 

23.  Providing  that  certain  mines  shall  have  fire  protection. 
Laws  of  1901,  p.  150. 

24.  Requiring  iron-bonneted  safety  cages  for  lowering  and 
hoisting  employees  in  mines  having  vertical  shafts.  Laws  of 
1901,  p.  151. 
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L    Laws  Bklatiko  to  Location  or  Mining  Claims  and  Dsfining  I/)- 
CATo&'s  Bights  and  Duties. 

A.  Laws  Antedating  the  Act  or  1899. 

B.  Act  or  1899,  Providino  roR  the  Manner  or  Locating 

AND  Holding  Lode  and  Placer  Mining  Claims. 

n.    BsrERSNCE  to  Miscellaneous  Legislation  on  Mining  Subjects. 


I.    Laws  Belatino  to  Location  of  Claims  and  Defining 

Locator's  Rights  and  Duties. 

'A.    Laws  Antedating  the  Act  of  1899. 

1.  Xieagtli  of  lode  eUdms  soTomed  by  law  la  force  at  date 
of  looattoa. 

All  mining  claims  upon  veins  or  lodes  of  quartz  or  other 
rock  in  place,  bearing  gold,  silver,  or  other  valuable  mineral 
deposits  heretofore  located,  shall  be  governed  as  to  length 
along  the  vein  or  lode  by  the  customs,  regulations,  and  laws 
in  force  at  the  date  of  such  location.  Hill's  Annot.  Stats, 
and  Codes  of  Wash.,  vol.  i,  §  2210 ;  Ballinger  's  Annot.  Codes 
and  Stats,  of  Wash.,  §  3151. 

See  note  to  next  paragraph. 

2.  Xiensth  and  width  of  lode  olaiaui;  Biseoverj;  End  lines* 

A  mining  claim  located  upon  any  vein  or  lode  of  quartz 
or  other  rock  in  place,  bearing  gold,  silver,  or  other  valuable 
mineral  deposits,  after  the  approval  of  this  act  by  the  gov- 
ernor, whether  located  by  one  or  more  persons,  may  equal, 
but  shall  not  exceed  fifteen  hundred  feet  in  length  along  the 
vein  or  lode  ;^  but  no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the 
claims  located.*  No  claims  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the  yein  at  the  surface, 
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nor  shall  any  claims  be  limited  by  any  mining  relation  to  less 
than  fifty  feet  of  surface  on  each  side  of  the  middle  of  such 
vein  or  lode,  at  the  surface,  excepting  where  adverse  rights, 
existing  at  the  date  of  the  approval  of  this  act,  shall  make  such 
limitation  necessary.*  The  end  lines  of  such  claim  shall  be 
parallel  to  each  other>  Hill 's  Annot  Stats,  and  Codes,  vol.  i, 
§  2211 ;  Ballinger's  Annot  Codes  and  Stats.,  §  3152. 

*  Surf  aee  area,  length,  and  width  of  location :  |  361. 
'  Discovery  the  source  of  miners'  title;  f  335. 

What  constitutes  valid  discovery:  §  336. 

Where  such  discovery  must  be  made:  |  337. 

Effect  of  loss  of  discovery  upon  remainder  of  location:  |  338. 

Extent  of  locator's  rights  after  discovery  and  prior  to  completion  of 
location:  §  339. 
'Width  of  claims:  |  361. 
«  End  lines:  §|  365,  582. 

3.  Ezteat  of  loeators*  rights |  latralliBitali  ExtralatoraL 

The  locators  of  all  mining  locations  heretofore  made  or 
hereafter  made  under  the  provisions  of  this  article,  on  any 
mineral  vein,  lode,  or  ledge  on  the  public  domain,  and  their 
heirs  and  assigns,  so  long  as  they  comply  with  the  laws  of  the 
United  States  and  the  state  and  local  laws  relating  thereto, 
shall  have  the  exclusive  right  to  the  possession  and  enjoyment 
of  all  surface  included  within  the  lines  of  their  location,  and 
of  all  veins,  lodes,  and  ledges,  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  within  the  surface  lines  of  such 
location,  extending  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  the  perpendicular  in 
their  course  downward  as  to  extend  outside  of  the  vertical  side 
line  of  said  surface  location.  Hill's  Annot  Codes  and 
Stats.,  vol.  i,  §2212;  Ballinger's  Annot  Codes  and  Stats., 
§  3153. 

This  subject  is  not  within  the  permissive  scope  of  state  legislation: 
f  251. 

4.  Annual  work,  amonnt  and  time  of  porf  ovmanoe. 

In  order  to  hold  the  possessory  right  to  a  location  of  a  mine 
not  less  than  one  hundred  dollars'  worth  of  work  must  be 
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performed  or  improvements  made  thereon  annually ;  provided, 
that  the  period  within  which  the  work  required  to  be  done 
annually  on  all  unpatented  claims  so  located  shall  commence 
on  the  first  day  of  January  succeeding  the  date  of  location  of 
such  claim.  Laws  of  1888,  p.  161;  Hill's  Annot  Codes  and 
Stats.,  vol.  i,  §2213;  Laws  of  1893,  p.  75,  §1;  Ballinger's 
Annot.  Codes  and  Stats.,  §  3154. 

This  statute  commented  on  in  text:  §  620. 

Annual  labor  discussed:  Sl  623-637. 

Provisions  of  federal  law  aa  to  amount  of  annual  work  and  timt 
within  which  first  year's  work  must  be  done:  §  623. 
Belocation  discussed:  SI  402-409. 

6.  Distriot  recorder  and  diatriet  reeorda. 

The  miners  of  each  mining  district  may  elect  a  recorder 
of  said  district.  When  so  elected  such  recorder  shall  provide 
books  of  record,  in  which  it  shall  be  his  duty  to  record  all 
notices  of  locations  or  transfers,  bonds,  conveyances,  or  assign- 
ments of  mining  claims  within  his  district  when  the  same  shall 
be  presented  to  him  for  record.  Such  records  are  hereby  de- 
clared to  be  public  records,  open  to  inspection,  and  shall  have 
the  same  force  and  effect,  so  far  as  notice  is  concerned,  as  the 
records  of  deeds  and  mortgages  in  this  state.  Hill's  Annot. 
Codes  and  Stats.,  vol.  i,  §  2214;  Ballinger's  Annot.  Codes  and 
Stats.,  §  3155. 

Local  regulations  concerning  records  of  mining  claims:  f  273. 
See  next  paragraph  and  note. 

6.     Records  of  looatioiis,  deeds,  and  tranafera. 

Inasmuch  as  the  last  two  preceding  sections  of  this  chapter 
leave  the  election  of  a  recorder  for  a  mining  district  optional 
with  the  miners  thereof,  all  location  notices,^  bonds,  assign- 
ments,  and  transfers  of  mining  claims  shall  be  recorded  in  the 
office  of  the  county  auditor  of  the  county  where  the  same  is 
situated,  within  thirty  days  after  the  execution  thereof;  pro- 
vided, that  all  records  of  mining  claims  and  of  assignments, 
deeds,  bonds,  and  transfers  heretofore  made  by  any  recorder 
of  any  mining  district,  or  by  any  county  auditor,  are  hereby 
declared  to  be  valid  and  to  have  the  same  force  and  effect  as 
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reeords  made  in  parsaanee  of  the  provisions  of  this  article. 
Hill's  Annot  Codes  and  Stats.,  voL  i,  §2216;  Ballinger's 
Annot  Codes  and  Stats.,  §  3157. 

^Time  and  place  of  record:  f  389. 
Effect  of  failure  to  record  within  the  limited  time:  f  390. 
Proof  of  record:  f  391. 
The  record  as  evidence:  }  392. 


B.    Act  of  1899,  Providing  for  the  Manner  of  Locating  and 
Holding  Lode  and  Placer  Mining  Claims, 

[Approved  Blarch  8,  1899.    Laws  of  1899,  p.  69.] 
Xiocatlem  notlee;  Gontemtst  Scoord. 

§  1.  The  discoverer  of  a  lode  shall,  within  ninety  (90) 
days  from  the  date  of  discovery,  record  in  the  office  of  the 
auditor  of  the  county  in  which  such  lode  is  found,  a  notice 
containing  the  name  or  names  of  the  locators,  the  date  of  the 
location,  the  number  of  feet  in  length  claimed  on  each  side  of 
the  discovery,  the  general  course  of  the  lode,  and  such  a  de- 
scription of  the  claim  or  claims  located  by  reference  to  some 
natural  object  or  permanent  monument  as  will  identify  the 
claim. 

Beferred  to  in  text:  |  380. 

Variation  between  calls  in  certificate  and  monmnents  on  the  ground: 
1382. 

Natural  objects  and  permanent  monuments:  S383^ 

Purpose  of  location  certificate:  f  379. 

Bules  of  construction  applied  to  location  certificates:  I  381. 

Effect  of  failure  to  comply  with  law  as  to  contents  of  certificate: 
1384. 

Derelopmeat  work;  PostlAc  notloe   •£  loeatloB;  Ifarklmg 


§  2.  Before  filing  such  notice  for  record  the  discoverer 
shall  locate  his  claim  by  first  sinking  a  discovery  shaft  upon 
the  lode,  to  the  depth  of  ten  (10)  feet  from  the  lowest  part  of 
the  rim  of  such  shaft  at  the  surface,^  and  shall  post  at  the 
discovery'  at  the  time  of  discovery  a  notice  containin^r 
the  name  of  the  lode,  the  name  of  the  locator  or  locators. 
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and  the  date  of  discovery/  and  shall  mark  the  surface  bounda- 
ries of  the  claim  by  placing  substantial  posts  or  stone  monu- 
ments bearing  the  name  of  the  lode  and  date  of  location ;  one 
post  or  monument  must  appear  at  each  comer  of  such  claim ; 
such  posts  or  monuments  must  be  not  less  than  three  (3)  feet 
high;  if  posts  are  used  they  shall  be  not  less  than  four  inches 
in  diameter,  and  shall  be  set  in  the  ground  in  a  substantial 
manner.  If  any  such  claim  be  located  on  ground  that  is  cov- 
ered wholly  or  in  part  with  brush  or  trees,  such  brush  shall 
be  cut  and  trees  be  marked  or  blazed  along  the  lines  of  such 
claim  to  indicate  the  location  of  such  lines.^ 

^DiBCOvery  shaft  and  its  equivalent:  f§  843-346. 
'  Place  and  manner  of  posting  notice:  f  356. 
'liberal  rules  of  constmetion  applied  to  notices:  |  355. 
« Marking  boundaries:  8§  371-375. 

.  DiseoTerjr  ahaf is,  equivalent  of. 

§  3.  Any  open  cut  or  tunnel  having  a  length  of  ten  (10) 
feet,  which  shall  cut  a  lode  at  the  depth  of  ten  (10)  feet  below 
the  surface,  shall  hold  such  lode  the  same  as  if  a  discovery 
shaft  were  sunk  thereon,  and  shall  be  equivalent  thereto. 

Beferred  to  in  text:  §§  343-346. 
^Iiode,"  definition  of. 

§  4.  The  term  ''lode"  as  used  in  this  act  shall  be  construed 
to  mean  ledge,  vein,  or  deposit. 

"Lode,''  *'vein,''  "ledge":  i§  286-294. 
Terms  legal  equivalents:  S  290. 

Amended  eertifloate  of  loeation. 

§  5.  If  at  any  time  the  locator  of  any  quartz  or  lode  min- 
ing claim  heretofore  or  hereafter  located,  or  his  assigns,  shall 
learn  that  his  original  certificate  was  defective,  or  that  the 
requirements  of  the  law  had  not  been  complied  with  before 
filing,  or  shall  be  desirous  of  changing  his  surface  boundaries 
or  of  taking  in  any  additional  ground  which  is  subject  to  loca- 
tion, or  in  any  case  the  original  certificate  was  made  prior 
to  the  passage  of  this  law,  and  he  shall  be  desirous  of  securing 
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the  benefits  of  this  act,  such  locator,  or  his  assigns,  may  file 
an  amended  certificate  of  location,  subject  to  the  provisions  of 
this  act  regarding  the  making  of  new  locations. 

Objeeta  and  foactions  of  amended  eertiiieate:  1 398. 


§  6.  Within  thirty  (30)  days  after  the  expiration  of  the 
period  of  time  fixed  for  the  performance  of  annual  labor  or 
the  making  of  improvements  upon  any  quartz  or  lode  mining 
claim  or  premises,^  the  person  in  whose  behalf  such  work  or 
improvement  was  made,  or  some  person  for  him  knowing  the 
facts,  shall  make  and  record  in  the  oflke  of  the  county  auditor 
of  the  county  wherein  such  claims  are  situate  an  aflSdavit 
or  oath  of  labor  performed  on  such  claim.  Such  affidavit  shall 
state  the  exact  amount  and  kind  of  labor,  including  the  num- 
ber of  feet  of  shaft,  tunnel,  or  open  cut  made  on  such  claim, 
or  any  other  kind  of  improvements  allowed  by  law  or  by  rules 
of  mining  districts  made  thereon. 

Proof  of  annual  labor:  1 636. 

^Federal  law  concerning  annual  labor:  Bev.  Stats.,  f  2324.    See  ante, 
p.  1651. 

Section  referred  to  in  text :  f  626. 

Perpetuation  of  estate  by  annual  development  and  improvement: 
IS  623-638. 

AAdavit  of  anwl  labor;  Effeot  ma  ovideaeo. 

§  7.  Such  affidavit,  when  so  recorded,  shall  be  prima  fade 
evidence  of  the  performance  of  such  labor  or  the  making  of 
such  improvements,  and  1such  original  affidavit,  after  it  has 
been  recorded,  or  a  certified  copy  of  record  of  same,  shall  be 
received  as  evidence  accordingly  by  all  the  courts  of  this  state. 

See  text,  f  636. 

Abandoned  or  forfeited  elaima,  relocation  of. 

§  8.  The  relocation  of  forfeited  or  abandoned  quartz  or 
lode  claims  shall  only  be  made  by  sinking  a  new  discovery 
shaft  and  fixing  new  boundaries  in  the  same  manner  and  to 
the  same  extent  as  is  required  in  making  a  new  location ;  or  the 
reloeator  may  sink  the  original  discovery  shaft  ten  feet  deeper 
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than  it  was  at  the  date  of  commencement  of  such  relocation, 
and  shall  erect  new,  or  make  the  old  monuments  the  same  as 
originally  required;  in  either  case  a  new  location  monument 
shall  be  erected,  and  the  location  certificate  shall  state  if  the 
whole  or  any  part  of  the  new  location  is  located  as  abandoned 
property. 

Beloeation  of  forfeited  or  abandoned  claims:  fift  402-409. 
Diaeovery  abaf ta  not  required  weat  of  Oaaeade  moiintafna. 

§  9.  The  provision  herein  relating  to  discovery  shafts  shall 
not  apply  to  any  mining  location  west  of  the  summit  of  the 
Cascade  mountains. 


Plaeera;  IiooAtioiii  Iioeatlon  notiee,  poatliiSt  eontenta, 
eordlac;  Karklnc  lboitnd«riea;  DevelopmeAt  work,  AlftdATit  of. 

§  10.  The  discoverer  of  placers  or  other  forms  of  deposits 
subject  to  location  and  appropriation  under  mining  laws 
applicable  to  placers  shall  locate  his  claim  in  the  following 
manner : — 

First,  he  must  immediately  post  in  a  conspicuous  place  at 
the  point  of  discovery  thereon,  a  notice  or  certificate  of  loca- 
tion thereof,  containing  (a)  the  name  of  the  claim;  (b)  the 
name  of  the  locator  or  locators;  (c)  the  date  of  discovery 
and  posting  of  the  notice  hereinbefore  provided  for,  which 
shall  be  considered  as  the  date  of  the  location;  (d)  a  descrip- 
tion of  thf  claim  by  reference  to  legal  subdivisions  of  sections, 
if  the  location  is  made  in  conformity  with  the  public  surveys ; 
otherwise,  a  description  with  reference  to  some  natural  object 
or  permanent  monuments  as  will  identify  the  claim ;  and  where 
such  claim  is  located  by  legal  subdivisions  of  the  public  sur- 
veys, such  location  shall,  notwithstanding  that  fact,  be  marked 
by  the  locator  upon  the  ground  the  same  as  other  locations. 

Placer  location  certificate  and  ita  record:  §  459. 
Marking  boundaries:  f§  454-455. 

Second,  within  thirty  (30)  days  from  the  date  of  such  dis- 
covery he  must  record  such  notice  or  certificate  of  location  in 
the  office  of  the  auditor  of  the  county  in  which  such  discovery 
is  made,  and  so  distinctly  mark  his  location  on  the  ground  that 
its  boundaries  may  be  readily  traced. 
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Third,  within  sixty  (60)  days  from  the  date  of  discovery 
the  discoverer  shall  perform  labor  upon  snch  location  or  claim 
in  developing  the  same  to  an  amount  which  shall  be  equivalent 
in  the  aggregate  to  at  least  ten  (10)  dollars'  worth  of  such 
labor  for  each  twenty  acres  or  fractional  part  thereof  con- 
tained in  such  location  or  claim;  provided,  however,  that 
nothing  in  this  subdivision  shall  be  held  to  apply  to  lands 
located  under  the  laws  of  the  United  States  as  placer  claims 
for  the  purpose  of  the  development  of  petroleum  and  natural 
gas  and  other  natural  oil  products. 

Fourth,  such  locator  shall  upon  the  performance  of  such 
labor,  file  with  the  auditor  of  the  county  an  affidavit  showing 
such  performance  and  generally  the  nature  and  kind  of  work 
so  done.  As  amended  by  act  in  effect  March  18,  1901 ;  Laws 
of  1901,  p.  292. 

Section  referred  to  in  text :  H  442,  445. 

Placer  location  and  its  requirements:  9 §432-439. 


Plaeersi  Afldftvlt  of  development  work  amd  Aotleo  of  looa- 
tloiiy  eCeet  of  as  oTideAooi  Aaaval  labovy  afidavit  of,  effect  as 
OTideiioe. 

§  11.  The  affidavit  provided  for  in  the  last  section,  and  the 
aforesaid  placer  notice  or  certificate  of  location  when  filed  for 
record,  shall  be  prima  facie  evidence  of  the  facts  therein 
recited.  A  copy  of  such  certificate,  notice,  or  affidavit,  certi- 
fied by  the  county  auditor,  shall  be  admitted  in  evidence  in  all 
actions  or  proceedings  with  the  same  effect  as  the  original, 
and  the  provisions  of  sections  six  (6)  and  seven  (7)  of  this  act 
shall  apply  to  placer  claims  as  well  as  lode  claims. 

All  future  locations  must  conform  to  this  act* 

§  12.  All  locations  of  quartz  or  placer  formations  or  de- 
posits hereafter  made  shall  conform  to  the  requirements  of 
this  act,  in  so  far  as  the  same  are  respectively  applicable 
thereto. 

Mining  district;  Rnles  and  rognlations. 

§  13.  Any  mining  district  organized  in  the  state  of  Wash- 
ington in  accordance  with  the  laws  of  the  United  States  shall 
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have  power  to  make  rules  and  regulations  for  such  mining 
district,  providing  such  rules  and  regulations  do  not  conflict 
with  the  laws  of  the  state  of  Washington  or  of  the  United 
States. 

Local  district  regulations:  §|  268-275. 
Minins  diitrlotsi  Power  to  apply  road-buUdlag  oa  assess- 


§  14.    Any  mining  district  shall  have  the  power  to  make 
road-huilding  to  mining  claims  within  such  district  applicable 
as  assessment  work  or  improvement  upon  such  claims;  pro- 
vided, that  rules  pertaining  to  such  road-building  shall  be 
made  only  at  a  public  meeting  of  the  miners  of  such  district 
regularly  called  by  the  mining  recorder  of  such  district ;  pro- 
vided further,  that  such  meeting  shall  be  attended  by  at  least 
twelve   (12)  property-holders  of  such  district,  and  that  no 
such  rule  can  be  made  without  the  assent  of  the  majority  of 
the  property-holders  of  such  district  who  are  present  at  such 
meeting.    Such  meeting  to  designate  where,  when,  and  how 
such  road  work  shall  be  done,  and  shall  designate  some  one 
of  their  number  who  shall  receipt  for  such  labor  to  the  per- 
former thereof,  such  receipts  to  be  filed  with  the  county  audi- 
tor of  the  county  in  which  such  work  is  performed  by  the 
holder  or  holders  of  such  receipts,  and  shall  be  received  as 
prima  facie  evidence  of  labor  performed  as  annual  assessment 
work  upon  such  claim  or  claims  as  may  be  designated  by  an 
affidavit  or  oath  of  labor  as  provided  for  in  section  six  (6)  of 
this  act;  provided,  that  nothing  in  this  act  can  be  construed 
as  being  mandatory  upon  any  owner  or  holder  of  mining  prop- 
erty to  perform  labor  upon  any  such  road.    Approved  March 
8,  1899. 

11.    Reference  to  Miscellaneous  Legislation  on  IVIining 

Subjects. 

1.  Defining  the  duties  of  the  district  recorder,  and  regu- 
lating his  fees.  Hill 's  Annot.  Codes  and  Stats.,  voL  i,  §  2215 ; 
Ballinger's  Annot.  Codes  and  Stats.,  §  3156. 
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2.  Providing  for  the  protection  of  persons  working  in  coal 
mines.  Hill's  Annot.  Codes  and  Stats.,  vol.  i,  §§  2217,  2244; 
Laws  of  18d7,  pp.  58-62;  Ballinger's  Annot.  Codes  and  Stats. 
§§  3158^185. 

3.  Relating  to  oil  wells,  salt  wells,  etc.  Hill's  Annot.  Codes 
and  Stats.,  vol.  i,  §§  2246-2262;  Ballinger's  Annot.  Codes  and 
Stats.,  §§  3195-3211. 

4.  Providing  protection  against  accidents  from  open  shafts. 
Hill's  Annot.  Codes  and  Stats.,  vol.  i,  §§2263-2271;  Ballin- 
ger's Annot.  Codes  and  Stats.,  §§  3186-3194. 

5.  Extending  the  right  of  eminent  domain  to  mining,  mill- 
ing, and  reduction  works  companies.  Laws  of  1897,  p.  95; 
Ballinger's  Annot.  Codes  and  Stats.,  §  4282. 

6.  Regulating  the  method  of  assessing  mining  property. 
Laws  of  1897,  p.  155;  Ballinger's  Annot  Codes  and  Stats., 
§  1698. 

7.  Providing  a  punishment  for  destroying,  defacing,  or 
mutilating  notices  and  monuments  upon  mining  claims.  Laws 
of  1897,  p.  221;  Ballinger's  Annot.  Codes  and  Stats.,  §  7146a. 

8.  Regulating  the  leasing  of  mineral  lands  belonging  to  the 
state.  Laws  of  1897,  p.  293;  Ballinger's  Annot  Codes  and 
Stats.,  §§  2212-2218 ;  as  amended,  Laws  of  1899,  p.  337 ;  Laws 
of  1901,  p.  314. 

9.  Making  it  a  misdemeanor  to  dig,  quarry»  take,  or  remove 
any  mineral,  earth,  or  stone  from  state  lands,  except  by  con- 
tract with  the  state.    Laws  of  1899,  p.  47. 

10.  Providing  that  Indians  may,  with  the  consent  of  con- 
gress, convey  any  stone,  mineral,  or  petroleum  contained  on 
land  owned  by  them,  or  the  fee  thereof.  Laws  of  1899,  p. 
155. 

11.  Providing  for  condemnation  proceedings  for  right  of 
way  for  ditches,  canals,  and  flames  for  agricultural  and  min- 
ing purposes,  and  relating  to  the  right  of  appropriation  of 
water.    Laws  of  1899,  p.  261. 

12.  Authorizing  and  regulating  the  leasing  of  petroleum 
and  natural  gas  lands  belonging  to  the  state.  In  effect  Mareh 
10, 1901 ;  Laws  of  1901,  p.  218. 
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13.  Establishing  a  state  geological  survey  and  repealing 
act  creating  mining  bureau ;  also,  repealing  act  creating  oflSce 
of  state  geologist.    Laws  of  1901,  p.  334. 

14.  Granting  the  right  to  acquire  water  for  mining  purposes 
by  appropriation.  Laws  of  1891,  p.  327,  §1;  Hill's  Annot. 
Codes,  §1709;  Ballinger's  Annot.  Codes  and  Stats.,  §4091. 

15.  Granting  right  to  appropriate  water  for  mining  pur- 
poses, and  to  construct  ditches,  etc.,  to  convey  it  to  mine,  on 
paying  compensation  to  persons  injured  thereby.  Laws  of 
1879,  p.  124,  §  1;  Hill's  Annot.  Codes,  vol.  i,  §  1589;  Ballin- 
ger's Annot.  Codes  and  Stats.,  §  4281. 

16.  Establishing  a  cubic  foot  of  water  per  second  as  the 
unit  of  measure  of  water  for  mining  and  milling  purposes. 
Laws  of  1890,  p.  729,  §  1;  Hill's  Annot.  Codes,  vol.  i,  §  1862; 
Ballinger's  Annot.  Codes  and  Stats.,  §  4090. 

17.  Protecting  mining  rights  from  impairment  by  the  effect 
of  the  laws  relating  to  irrigation  districts.  Laws  of  1890,  p. 
693,  §  1 ;  Hill's  Annot.  Codes,  vol.  i,  §  1828;  Ballinger's  Annot. 
Codes  and  Stats.,  §  4210. 

18.  Providing  a  penalty  for  trespassing  on  mines  or  mining 
claims.  Laws  of  1890,  p.  126;  Hill's  Annot.  P.  C,  vol.  ii,  § 
79;  Ballinger's  Annot.  Codes  and  Stats.,  §7146. 

19.  Prescribing  a  penalty  for  ** salting"  mines,  interfering 
with  or  changing  samples  or  assays  of  ore  or  bullion,  or  mak- 
ing or  publishing  false  samples  of  ore  or  bullion.  Laws  of 
1890,  p.  99,  §§1,  2,  3,  4;  HiU's  Annot.  P.  C,  §§238-241; 
Ballinger's  Annot.  Codes  and  Stats.,  §§  7169-7172. 
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WTOMXNO. 

L    Laws  Bxlating  to  thx  Location  or  Lode  Claims  and  the 
EzTSNT  or  Locator's  Bights  Thsbsik. 

II.    Laws  Belatino  to  the  Location  and  Annual  Development  ov 
Placer  Claims. 

III.    Beterencb  to  Miscellaneous  Legislation  on  Mining  Subjects. 


I.    Laws  BELATma  to  the  Location  of  Lode  Claims,  and 
Extent  of  Locator's  Bights  Therein. 

(The  territorial  laws  of  Wyoming  were  adopted  by  the  state  on  its 
admission  into  the  Union:  Const.,  art.  xzi,  13.) 

1.  Length  of  lode  olaim* 

The  length  of  any  lode  mining  claim  located  within  Wyom- 
ing shall  not  exceed  fifteen  hundred  feet  measured  horizon- 
tally along  such  lode  or  vein.  Nor  can  the  regulations 
of  any  mining  district  limit  a  locator  to  less  than  this  length. 
Laws  of  1888,  p.  87,  §  13 ;  Rev.  Stats,  of  1899,  §  2544. 

Length  of  lode  claims  discussed  in  text:  i  361. 

2.  Width  of  lode  olalm. 

The  width  of  any  lode  claim  located  within  Wyoming  shall 
not  exceed  three  hundred  feet  on  each  side  of  the  discovery 
shaft,  the  discovery  shaft  being  always  equally  distant  from 
the  side  lines  of  the  claims.  Nor  can  any  mining  district  limit 
the  locator  to  a  width  of  less  than  one  hundred  and  fifty  feet 
on  either  side  of  the  discovery  shaft.  Laws  of  1888,  p.  87,  § 
14 ;  Rev.  Stats,  of  1899,  §  2545. 

Width  discussed  in  text:  S  361. 

3.  Extent  of  loeatora*  rislitsi  Eztralateral;  lAtrallmtt«L 

The  locators  of  all  mining  locations  heretofore  made, 
or  which  shall  hereafter  be  made,  on  any  mineral  vein,  lode, 
or  ledge,  situated  on  the  public  domain,  their  heirs  and  assigns, 
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shall  have  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  surface  lines  ex- 
tended downward  vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such 
surface  location.  But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  as 
above  described,  through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such  planes  will  intersect 
such  exterior  parts  of  such  veins  or  ledges.  And  nothing  in 
this  section  shall  authorize  a  locator  or  possessor  of  a  vein  or 
lode  which  extends  in  its  downward  course  beyond  the  vertical 
lines  of  his  claim  to  enter  upon  the  surface  of  a  claim  owned 
or  possessed  by  another.  Laws  of  1888,  p.  89,  §  20 ;  Rev.  Stats, 
of  1899,  §  2551. 

Validity  of  legislation  of  character  of  above  questioned:  §  251. 
4.  Diaeovery  shaft;  Poatins  Aotioe;  Marklag  boundaries. 

Before  the  filing  of  a  location  certificate  in  the  office  of  the 
county  clerk  and  ex-officio  register  of  deeds,  the  discoverer 
of  any  lode,  vein,  or  fissure,  shall  designate  the  location  there- 
of as  follows: — 

First,  by  sinking  a  shaft  upon  the  discovery  lode  or  fissure 
to  the  depth  of  ten  feet  from  the  lowest  part  of  the  rim  of 
such  shaft  at  the  surface  ;*  second,  by  posting  at  the  point  of 
discovery,  on  the  surface,  a  plain  sign  or  notice,  containing 
the  name  of  the  lode  or  claim,  the  name  of  the  discoverer,  and 
locator,  and  date  of  such  discovery;*  third,  by  marking  the 
surface  boundaries  of  the  claim,  which  shall  be  marked  by  six 
substantial  monuments  of  stone  or  posts  hewed  or  marked  on 
the  side  or  sides  which  face  is  toward  the  claim,  and  sunk  in 
the  ground,  one  at  each  comer,  and  one  at  the  center  of  each 
side  line,  and  when  thus  marking  the  boundaries  of  a  claim, 
if  any  one  or  more  of  such  posts  or  monuments  of  stone  shall 
fall,  by  necessity,  upon  precipitous  ground,  when  the  proper 
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placing  of  it  is  impracticable  or  dangerous  to  life  or  limb, 
it  shall  be  lawful  to  place  any  such  post  or  monument  of  stone 
at  the  nearest  point,  properly  marked  to  designate  its  right 
place;  provided,  that  no  right  to  such  lode  or  claim,  or  its 
possession  or  enjoyment,  shall  be  given  to  any  person  or  per- 
sons unless  such  person  or  persons  shall  discover  in  said  claim 
mineral-bearing  rock  in  place.'  Laws  of  1888,  p.  88,  §  17 ; 
Rev.  Stats,  of  1899,  §  2548. 

*  Reference  to  section  in  text :  §  343. 

Object  of  requirement  as  to  development  work :  S  344. 

Relationship  of  discovery  shaft  to  discovery:  §  345. 

Extent  of  development  work:  |  346. 

Can  preliminary  development  work  be  credited  on  first  year's  labor f 
S  632. 
'Liberal  rules  of  construction  applied  to  notices!  S  355. 

Place  and  manner  of  posting:  S  356. 
'Time  allowed  for  marking:  |  372. 

Necessity  for  and  object  of  marking :  f  371. 

Perpetuation  of  monuments:  Sf  374-375. 

6.  Equivalent  of  diseovery  shaft* 

Any  open  cut  which  shall  cut  the  vein  ten  feet  in  length  and 
with  face  ten  feet  in  height,  or  any  cross-cut  tunnel,  or  tunnel 
on  the  vein  ten  feet  in  length  which  shall  cut  the  vein  ten  feet 
below  the  surface,  measured  from  the  bottom  of  such  tunnel, 
shall  hold  such  lode  the  same  as  if  a  discovery  shaft  were  sunk 
thereon.  Laws  of  1888,  p.  88,  §18;  Rev.  Stats,  of  1899, 
§  2549. 

Discovery  shaft  and  its  equivalent  discussed:  |$  343-346. 

6.  Time  within  wl&ioh  diseovery  shaft  must  be  annh. 

The  discoverer  of  any  mineral  lode  or  vein  in  this  state 
shall  have  the  period  of  sixty  days  from  the  date  of  discover- 
ing such  lode,  or  vein,  in  which  to  sink  a  discovery  shaft  there- 
on. Laws  of  1888,  p.  88,  §  19,  as  amended,  Laws  of  1890-1981, 
p.  180,  §  12,  as  amended,  Laws  of  1895,  ch.  108,  §  2 ;  Rev. 
Stats,  of  1899,  §  2550. 

See  text,  S8  343-340. 
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7.  XioeAtlon  eertiileate;  Oontents  and  roeorcL 

A  discoverer  of  any  mineral  lead,  lode,  ledge,  or  vein  shall 
within  sixty  days  from  date  of  discovery  cause  such  claim  to 
be  recorded  in  the  office  of  the  county  clerk  and  ex-officio  reg- 
ister of  deeds  of  the  county  within  which  such  claim  may  exist, 
by  a  location  certificate  which  shall  contain  the  following 
facts : — 

First,  the  name  of  the  lode  claim ;  second,  the  name  or  names 
of  the  locator  or  locators ;  third,  the  date  of  location ;  fourth, 
the  length  of  the  claim  along  the  vein  measured  each  way 
from  the  center  of  the  discovery  shaft  and  the  general  course 
of  the  vein,  as  far  as  it  is  known ;  fifth,  the  amount  of  surface 
ground  claimed  on  either  side  of  the  center  of  the  discovery 
shaft  or  discovery  workings ;  sixth,  a  description  of  the  claim 
by  such  designation  of  natural  or  fixed  objects,  or  if,  upon 
ground  surveyed  by  the  United  States  system  of  land  surveys, 
by  reference  to  section  or  quarter-section  comers,  as  shall 
identify  the  claim  beyond  question.  Laws  of  1888,  p.  87,  § 
15,  as  amended.  Laws  of  1890-1891,  p.  179,  §  1,  as  amended, 
Laws  of  1895,  ch.  108,  §  1 ;  Rev.  Stats,  of  1899,  §  2546. 

Purpose  of  location  certificate:  |  380. 
Boles  of  constmction  applied:  f  381. 

Bequirements  of  federal  law  as  to  contents  of  certificate:  S  385. 
Time  and  place  of  record  and  effect  of  failure  to  record  within  time 
limited:  f§  389-390. 

8.  lioeation  eertifleate  Toid  unless  eontainlas  proper  ele- 
ments. 

Any  certificate  of  the  location  of  a  lode  claim  which  shall 

not  fully  contain  all  the  requirements  named  in  the  preceding 

section,  together  with  such  other  description  as  shall  identify 

the  lode  or  claim  with  reasonable  certainty,  shall  be  void. 

Laws  of  1888,  p.  88,  §  16 ;  Rev.  Stats  of  1899,  §  2547. 

Effect  of  failure  to  comply  with  the  law  as  to  contents  of  certificate: 
I  384. 

9.  Iioeftti^n  eertilleate  mnst  oontaln  one  looatlon  or  elaim* 

No  location  certificate  shall  contain  more  than  one  claim 
or  location,  whether  the  location  be  made  by  one  or  more 
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locators;  and  any  location  certificate  that  contains  upon  its 
face  more  than  one  location  dain^  shall  be  absolutely  void, 
except  as  to  the  first  location  named  and  described  therein; 
and  in  case  more  than  one  claim  or  location  is  described  to- 
gether so  that  the  first  one  cannot  be  distinguished  from  the 
others,  the  certificate  of  location  shall  be  void  as  an  entirety. 
Laws  of  1888,  p.  85,  §  8 ;  Rev.  Stats,  of  1899,  §  2539. 

10.  Amended  location  oertllleate;  Ghange  of  ■nrfaeo 
boundaries. 

"Whenever  it  shall  be  apprehended  by  the  locator,  or  his 
assigns,  of  any  mining  claim  or  property  heretofore  or  here- 
after located,  that  his  or  their  original  location  certificate  was 
defective,  erroneous,  or  that  the  requirements  of  the  law  had 
not  been  complied  with  before  the  filing  thereof,  or  shall  be 
desirous  of  changing  the  surface  boundaries  of  his  or  their 
original  claim  or  location,  or  of  taking  in  any  part  of  an  over- 
lapping claim  or  location  which  has  been  abandoned,  or  in 
case  the  original  certificate  was  made  prior  to  March  6,  1888, 
and  he  or  they  shall  be  desirous  of  securing  the  benefit  of  this 
law,  such  locator  or  locators,  or  his  or  their  assigns,  may  file 
an  additional  location  certificate  in  compliance  with  and  sub- 
ject to  the  provisions  of  this  chapter ;  provided,  however,  that 
such  relocation  shall  not  infringe  upon  the  rights  of  others 
existing  at  the  time  of  such  relocation,  and  that  no  such  reloca- 
tion, or  other  record  thereof,  shall  preclude  the  claimant  or 
claimants  from  proving  any  such  title  or  titles  as  he  or  they 
may  have  held  under  any  previous  location.  Laws  of  1888,  p. 
85,  §  7 ;  Rev.  Stats,  of  1899,  §  2538. 

Objects  and  functions  of  amended  certificates:  |  398. 
Circumstances  justifying  change  of  boundaries:  8  396. 
Privilege  of  changing  boundaries  exists  in  absence  of  intervening 
rights  independent  of  state  legislation :  8  397. 

11.  Beloofttlon  of  abandoned  elalm. 

§  21.  Any  abandoned  lode,  vein,  or  strata  claim  may  be 
relocated,  and  such  relocation  shall  be  perfected  by  sinking 
a  new  discovery  shaft  and  by  fixing  new  boundaries  in  the 
same  manner  as  provided  for  the  location  of  a  new  claim; 
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or  the  relocator  may  sink  the  original  discovery  shaft  ten  feet 
deeper  than  it  was  at  the  time  of  its  abandonment,  and  erect 
new  or  adopt  the  old  boundaries,  renewing  the  posts  or  mon- 
uments of  stone  if  removed  or  destroyed.  In  either  event,  a 
new  location  stake  shall  be  fixed.  The  location  certificate 
of  an  abandoned  claim  may  state  that  the  whole  or  any  part 
of  the  new  location  is  located  as  an  abandoned  claim.  Laws  of 
1888,  p.  89,  §  21 ;  Rev.  Stats,  of  1899,  §  2552. 

CircTimstances  under  which  relocation  may  be  made:  |  402. 

New  discovery  not  essential  as  a  basis  of  relocation:  8  403. 

Relocation  admits  the  validity  of  the  original :  §  404. 

Relocation  by  original  locator:  |  405. 

Belocation  by  one  of  several  original  locators  in  hostility  to  others: 
I  406. 

Belocation  by  agent  or  others  occupying  fiduciary  or  contractual  rela- 
tionship with  original  locator:  §  407. 

Bight  of  second  locator  to  improvements  made  by  first :  |  409. 

II.   Laws  Relating  to  Location  and  Annual  Development 

OF  Placer  Claims. 

1.  Plaoer  olAlms;  liooation  oertifieate  and  record;  Post- 
ing; Marking  boundaries. 

Hereafter  the  discoverer  of  any  placer  claim  shall,  within 
ninety  days  after  the  date  of  discovery  cause  such  claim  to  be 
recorded  in  the  ofiSce  of  the  county  clerk  and  ex-officio  register 
of  deeds  of  the  county  within  which  such  claim  may  exist, 
by  filing  therein  a  location  certificate,  which  shall  contain  the 
following : — 

1.  The  name  of  the  claim,  designating  it  as  a  placer  claim. 

2.  The  name  or  names  of  the  locator  or  locators  thereof. 

3.  The  date  of  location. 

4.  The  number  of  feet  or  acres  thus  claimed. 

5.  A  description  of  the  claim  by  such  designation  of  natural 
or  fixed  objects  as  shall  identify  the  claim  beyond  question.^ 
Before  filing  such  location  certificate,  the  discoverer  shall 
locate  his  claim:  First,  by  securely  fixing  upon  such  claim 
a  notice  in  plain,  painted,  printed,  or  written  letters,  contain- 
ing the  name  of  the  claim,  the  name  of  the  locator  or  locators, 
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the  date  of  discovery,  and  the  number  of  feet  or  aeres 
claimed.'  Second,  by  designating  the  surface  boundaries  by 
substantial  posts  or  stone  monuments  at  each  comer  of  the 
claim.'  Laws  of  1888,  pp.  89-90,  §  22 ;  Rev.  Stats,  of  1899, 
§  2553 ;  as  amended.  Laws  of  1901,  p.  104. 

^Location  certificates:  f  459. 

Object  of  location  certificate:  §  379. 

Bulee  of  conBtmetioB:  |  381. 

Effect  of  failure  to  compljr  with  law  as  to  contents:  f  394. 
'Posting  notices  on  placers:  |  442. 
*  Marking  boondaries  of  placers:  i|  454-455. 

2.  Plmoem;  Amawal  labor;  Gkaraeter  •£• 

For  every  placer  claim,  assessment  work  as  hereinafter 
provided  shall  be  done  during  each  and  every  calendar  year 
after  the  first  day  of  January  following  the  date  of  location. 
Such  assessment  work  shall  consist  in  manual  labor,  perma- 
nent improvements  made  on  the  claim  in  buildings,  roads,  or 
ditches  made  for  the  benefit  of  working  such  claims,  or  after 
any  manner,  so  long  as  the  work  done  accrues  to  the  improve- 
ment of  the  claim,  or  shows  good  faith  and  intention  on  the 
part  of  the  owner  or  owners,  and  their  intention  to  hold  pos- 
session of  said  claim.    Bev.  Stats,  of  1899,  §  2554. 


8.  Same;  A:  loimt  •£ ;  Tlate  of  pertorauu&ee. 

On  all  placer  claims  heretofore  or  hereafter  located  in  this 
state  not  less  than  one  hundred  dollars'  worth  of  assessment 
work  shall  be  performed  during  each  calendar  year,  from  the 
first  day  of  January  after  the  date  of  location.  Rev.  Stats,  of 
1899,  §  2555 ;  as  amended.  Laws  of  1901,  p.  105,  §  2. 


4.  Same;  Contisitoiaa  elaiau  in  ooiiuboa  •mterakip. 

When  two  or  more  placer  mining  claims  lie  contiguously 
and  are  owned  by  the  same  person,  persons,  company,  or  cor- 
poration, the  yearly  expenditure  of  labor  and  improvements 
required  on  each  of  such  claims  may  be  made  upon  any  one 
of  such  contiguous  claims  if  the  owner  or  owners  shall  thus 
prefer.    Rev.  Stats,  of  1899,  §  2556. 
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5.  flUuiie;  Failure  to  perform  forfeits  elaiai. 

Upon  failure  of  the  owners  to  do  or  have  done  the  assess- 
ment work  required  within  the  time  above  stated,  such  claim 
or  claims  upon  which  such  work  has  not  been  completed  shall 
thereafter  be  open  to  relocation  on  or  after  the  first  day  of 
January  of  any  year  after  such  labor  or  improvements  should 
have  been  done,  in  the  same  manner  and  on  the  same  terms  as 
if  no  location  thereof  had  ever  been  made ;  provided,  that  the 
original  locators,  their  heirs,  assigns,  or  legal  representatives, 
have  not  resumed  work  upon  such  claim  or  claims  after  fail- 
ure, and  before  any  subsequent  location  has  been  made.  Bev. 
Stats,  of  1899,  §  2558. 

6.  Same  I  AflUdarit  of  performaaoe;  Reoord. 

Upon  completion  of  the  required  assessment  work  for  any 
mining  claim,  the  owner  or  owners  or  agent  of  such  owner  or 
owners  shall  cause  to  be  made  by  some  person  cognizant  of  the 
facts  an  afSdavit  setting  forth  that  the  required  amount  of 
work  was  performed,  which  afSdavit  shall  within  sixty  days 
of  the  completion  of  the  work,  be  filed  for  record  and  shall 
thereafter  be  recorded  in  the  office  of  the  county  clerk  and 
ex  officio  register  of  deeds  of  the  county  in  which  the  said 
claim  is  located.  Laws  of  1888,  pp.  90-91,  §  23 ;  Rev.  Stats,  of 
1899,  §  2559 ;  as  amended.  Laws  of  1901,  p.  105,  §  3. 

Annual  labor  upon  placers:  §  625. 
Bequirement  as  to  annual  labor  imperative:  f  624. 
Work  done  within  the  limits  of  a  group  of  claims  in  furtherance  of  a 
common  system  of  development:  S  630. 

Period  within  which  work  must  be  done:  $  632. 
By  whom  labor  must  be  performed:  §  633. 
Proof  of  annual  labor:  f  636. 

7.  Amount  of  annual  labor  to  bo  performed  before  isananee 
of  patent. 

When  any  person,  persons,  or  association,  they  and  their 
grantors,  have  held  and  worked  their  placer  claims  in  conform- 
ance with  the  laws  of  this  state  and  the  regulations  of  the 
mining  district  in  which  such  claim  exists,  if  such  be  organ- 
ized, for  five  successive  years  after  the  first  day  of  January 
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succeeding  the  date  of  location,  then  such  person,  persons,  or 
association,  they  and  their  grantors,  shall  be  entitled  to  pro- 
ceed to  obtain  a  patent  for  their  claims  from  the  United  States 
without  performing  further  work;  but  where  such  person, 
persons,  or  association,  they  or  their  grantors,  desire  to  obtain 
a  United  States  patent  before  the  expiration  of  five  years  from 
the  date  hereinbefore  mentioned,  they  shall  be  required  to 
expend  at  least  five  hundred  dollars'  worth  of  work  upon  a 
placer  claim.  Laws  of  1888,  p.  91,  §  24 ;  Rev.  Stats,  of  1899, 
§  2560. 

States  and  territories  may  not  dictate  terms  upon  which  patent  may 
be  obtained  (see  §  249),  nor  suspend  the  requirement  of  federal  law  as 
to  performance  of  annual  labor:  |  637. 

That  obligation  to  perform  annual  labor  ceases  with  final  entry  at 
the  land  office:  See  t  637. 

Proof  of  annual  labor  before  land  office:  S  686. 

III.    Reference  to  Miscellaneous  Legislation  on  Mining 

Subjects. 

1.  Providing  that  a  miner  who,  at  the  request  of  the  owner 
has  performed  work  upon  a  mine,  or  a  person  who  has  fur- 
nished material  for  the  mine  shall  have  a  lien  upon  the  same. 
Rev.  Laws  of  1887,  §§  1486-1493 ;  amended,  Laws  of  1897,  chs. 
62-64;  Rev.  Stats,  of  1899,  §§  2868-2888. 

2.  Providing  for  the  organization  of  mining  districts,  the 
election  of  a  recorder,  the  passing  of  resolutions  and  the  trans- 
fer of  a  copy  of  all  papers  to  the  office  of  the  recorder  of  deeds 
of  the  county.  Laws  of  1888,  p.  83,  §§  1,  2,  3 ;  Rev.  Stats,  of 
1899,  §§  2533-2534. 

3.  Providing  for  the  drainage  of  mines  already  opened. 
Laws  of  1888,  p.  84,  §  4;  Rev.  Stats,  of  1899,  §  2535. 

4.  Providing  for  rights  of  way  for  ditches,  flumes,  and  tram- 
ways.   Laws  of  1888,  p.  84,  §  5 ;  Rev.  Stats,  of  1899,  §  2536. 

5.  Providing  that  the  surface  owner  or  occupant  of  land 
containing  mineral  shall  have  the  right  to  exact  security  from 
the  mine-owner  or  operator  extracting  ore  from  beneath  the 
surface.  Laws  of  1888,  p.  85,  §6;  Rev.  Stats,  of  1899, 
§  2537. 
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6.  Providing  punishment  for  conspiring  to  obtain  possession 
of  mining  property.  Laws  of  1886,  p.  85,  §  9 ;  Rev.  Stats,  of 
1899,  §  2540. 

7.  Providing  punishment  for  mutilating  or  destroying  no- 
tices or  monuments  upon  mines.  Laws  of  1888,  p.  86,  §  10 ; 
Rev.  Stats,  of  1899,  §  2541. 

8.  Providing  punishment  for  "salting"  ores.  Laws  of  1888, 
p.  86,  §  11 ;  Rev.  Stats,  of  1899,  §  2542. 

9.  Psotecting  livestock  by  requiring  openings  to  be  covered. 
Laws  of  1888,  p.  87,  §  12 ;  Rev.  Stats,  of  1899,  §  2543. 

10.  Providing  for  the  payment  of  coal  miners  and  mine 
laborers  semi-monthly,  and  in  lawful  money.  Laws  of  1890- 
1891,  p.  356 ;  Rev.  Stats,  of  1899,  §§  2590-2593. 

11.  Providing  that  eight  hours'  actual  work  shall  constitute 
a  lawful  day's  work  in  mines.  Const,  art.  xiz,  §  1;  Laws  of 
1890-1891,  p.  357 ;  Rev.  Stats,  of  1899,  §§  2586-2589. 

12.  Creating  the  office  of  inspector  of  mines,  fixing  the 
inspector's  salary,  and  prescribing  his  duties.  Rev.  Stats,  of 
1899,  §§  110-115.     (See  Const,  art.  ix,  §  L) 

13.  Providing  for  the  proper  ventilation  of  coal  mines. 
Laws  of  1890-1891,  p.  340 ;  Rev.  Stats,  of  1899,  §§  2562-2585. 
(See  Const.,  art.  ix,  §  2.) 

14.  Prohibiting  the  employment  of  women  and  of  boys 
under  the  age  of  fourteen  years  in  coal,  iron,  or  other  danger- 
ous mines.  Const.,  art.  ix,  §  3 ;  Laws  of  1890-1891,  ch.  20,  §  5 ; 
Rev.  State,  of  1899,  §  2295. 

15.  Providing  for  right  of  action  by  a  person  injured  in  a 
mine  by  reason  of  willful  failure  to  comply  with  the  provisions 
of  law.  Const.,  art.  ix,  §  4 ;  Laws  of  1890-1891,  ch.  80,  §  17 ; 
Rev.  State,  of  1899,  §  2582. 

16.  Providing  that  the  legislature  may  establish  a  school 
of  mines.    Const.,  art.  ix,  §  5. 

17.  Providing  for  the  appointment  of  a  state  geologist, 
prescribing  his  term  of  office  and  duties.  Const,  art.  ix,  §  6 ; 
Rev.  State,  of  1899,  §§  160-164. 

18.  Regulating  the  weighing  of  coal  in  mines.  Laws  of 
1890,  ch.  79,  §§  1-4 ;  Rev.  State,  of  1899,  §§  2594-2596. 

Llndley  on  M.~122 
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19.  Authorizing  mining  companies  to  construct  or  operate 
a  railroad,  tramway-road,  or  wagon-road  from  mine  to  any 
point  desired,  and  granting  right  of  way  over  unoccupied  pub- 
lic domain  for  that  purpose.  Bev.  Stats,  of  1887,  §  525 ;  Bev. 
Stats,  of  1899,  §  3059. 

'  20.  Exempting  tools,  etc.,  of  miner  from  execution.    Bev. 
Stats,  of  1887,  §  2790 ;  Bev.  Stats,  of  1899,  §  3910. 

21.  Providing  a  method  for  the  sale  of  mines  or  mining 
interests  belonging  to  estates  of  decedents.  Laws  of  189P-1891, 
P.P.,  ch.  15,  §§  9-15;  Bev.  Stats,  of  1899,  §§  4776-4780. 

22.  Providing  for  a  state  geologist,  and  prescribing  his 
qualifications,  duties,  and  compensation.  Laws  of  1901,  p. 
42. 

23.  Providing  for  the  appointment  of  special  deputy  coal- 
mine inspectors,  and  providing  for  their  compensation.  Laws 
of  1901,  p.  103. 


TITLE    XIV, 


FORMS   AND   PRECEDENTS. 


NOTICES     AND     CERTIFICATES     OF 

LOCATION. 

The  notice  or  certificate  of  a  mimng  location  is  the  basis  of  the  miner's 
title— a  statutoTj  writing  affecting  realty,  the  first  muniment  of  his 
paper  title,  upon  the  record  of  which  patent  proceedings  are  based  (ante, 
i  379).  The  suggested  forms  here  given  have  been  prepared  with  a  view 
to  exhibiting  the  difference  in  the  statutory  requirements  in  the  differ- 
ent states  and  territories,  and  to  invite  attention  to  the  controlling 
importance  of  properly  describing  the  claim  with  reference  to  natural 
objects  and  permanent  monuments,  and  to  the  proper  marking  of  the 
location  on  the  ground.  These  forms  are  all  necessarily  based  upon 
fictitious  descriptions,  and  are  offered  merely  as  suggestions.  The  form 
for  an  amended  certificate  of  location  is  given  only  under  the  Colorado 
forms.  But  the  provisions  of  the  statutes  of  the  several  states  on  the 
subject  of  amended  certificates  or  notices  of  location  are  substantially 
identical,  and  therefore  the  form  suggested  for  Colorado  may  be  used  in 
any  of  the  states,  with  such  modifications  as  are  necessary  to  comply 
with  the  local  statute  for  original  certificates  of  location. 

ARIZONA. 
Notice  of  Lode  Location. 

[Act  of  March  16,  1901.] 

Notice  is  hereby  given,  that  I,  Peter  Smith,  a  citizen  of  the 
United  States,  have  discovered  at  a  point  immediately  con- 
tiguous to  the  place  where  this  notice  is  posted,  a  vein  of 
rock  in  place  carrying  gold,  silver,  and  other  valuable  deposits. 

In  accordance  with  the  provisions  of  title  thirty-two,  chap- 
ter six,  of  the  Revised  Statutes  of  the  United  States  and  the 
laws  of  the  territory  of  Arizona,  I  hereby  claim  fifteen  hun- 
dred linear  feet  of  said  vein  measured  thereon  as  hereinafter 
set  forth,  and  hereby  locate  the  same  as  a  lode  mining  claim. 
That  immediately  contiguous  to  said  point  of  discovery  I  have 
erected  a  conspicuous  monument  of  stones  more  than  three 
feet  in  height,  in  which  monument  of  stones  I  have  posted  this 
location  notice: 

This  claim  shall  be  and  the  same  is  hereby  named  the 
*'  Josephine." 
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The  general  conrse  of  said  claim  and  the  vein  therein  is  east 
and  west. 

Said  claim  is  fifteen  hundred  feet  in  length,  measured  seven 
hundred  and  fifty  feet  east  and  seven  hundred  and  fifty  feet 
west  from  the  said  point  of  discovery  to  each  end  of  the  daim, 
and  is  three  hundred  feet  in  width  on  each  side  of  the  middle 
of  the  vein.  It  is  situated  upon  public  unsurveyed  lands  in 
Ellsworth  mining  district,  Tama  county,  Arizona  territory. 
It  is  bounded  on  the  north  by  the  Gk>lden  Eagle  mine  (patent- 
ed), belonging  to  the  Harqua  Hala  Gold  Mining  Company. 
The  said  point  of  discovery  and  monument  of  stones  is  distant 
three  hundred  feet  southerly  from  the  point  where  the  Harqua 
Hala  and  the  Harrisburg  trail  crosses  the  south  boundary  of 
said  Golden  Eagle  mine. 

Said  claim  is  more  particularly  described  with  reference 
to  its  boundaries,  as  I  have  marked  the  same  upon  the  ground, 
as  follows : — 

Beginning  at  a  monument  of  stones  marked  '' J.  N.  E.Cor.," 
at  the  northwest  corner  of  said  claim,  being  also  the  southeast 
corner  of  the  said  Golden  Eagle  mine ;  thence  running  west 
along  the  southern  boundary  of  said  Golden  Eagle  mine  fifteen 
hundred  feet  to  a  monument  of  stones  at  the  northwest  comer 
of  said  claim,  marked  ^'J.  N.  W.  Cor.";  thence  at  right  angles 
south  three  hundred  feet  to  a  monument  of  stones  at  the 
center  of  the  west  end-line  of  said  claim,  marked  ''J.  W.  L. 
Hon." ;  thence  continuing  south  three  hundred  feet  to  a  monu- 
ment of  stones  at  the  southwest  corner  of  said  claim,  marked 
*'J.  S.  W.  Cor.";  thence  at  right  angles  east  fifteen  hundred 
feet  to  a  monument  of  stones  at  the  southeast  comer  of  said 
claim,  marked  **J.  S.  E.  Cor.";  thence  at  right  angles  north 
three  hundred  feet  to  a  monument  of  stones  at  the  center  of 
the  east  end-line  of  said  claim,  marked  '^J.  E.  L.  Mon."; 
thence  continuing  north  three  hundred  feet  to  the  place  of 
beginning. 

All  of  the  said  monuments  are  substantial  stone  monuments 
at  least  three  feet  high. 

In  accordance  with  section  3234  of  the  Revised  Statutes  of 
Arizona,  1901,  (Civil  Code,)  I  claim  ninety  days  from  the 
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date  of  this  location  in  which  to  do  or  cause  to  be  done  the  acts 
therein  specified. 

This  location  is  made  and  posted  on  the  ground  this  first 
day  of  January,  1902. 

(Signed)  PETER  SMITH,  Locator. 

A  copy  of  this  notice  is  required  to  be  recorded  in  the  office  of  the 
eountj  recorder  of  the  countj  in  which  the  claim  is  situated  within 
ninety  days  from  the  date  of  posting  on  the  claim. 

Instead  of  stone  monoments,  substantial  posts,  securely  fixed,  and  pro- 
jecting at  least  four  feet  above  the  surface  of  the  ground  may  be  used 
for  marking  the  boundaries  and  for  the  discovery  monument. 

^    Notice  of  Placer  Location. 

Notice  is  hereby  given,  that  I,  Peter  Smith,  a  citizen  of 
the  United  States,  have  discovered  a  valuable  placer  deposit 
within  the  limits  of  the  claim  hereinafter  mentioned  and 
hereby  located. 

In  accordance  with  the  provisions  of  title  thirty-two,  chap- 
ter six,  of  the  Revised  Statutes  of  the  United  States,  and  title 
forty-seven,  of  the  Revised  Statutes  of  Arizona,  1901,  (Civil 
Code,)  I  hereby  claim  a  tract  of  land  containing  twenty 
acres  situated  upon  public  unsurveyed  land  in  Ellsworth 
mining  district,  Yuma  county,  Arizona  territory,  and  bound- 
ed on  the  north  by  the  Wonder  placer  mining  claim,  belonging 
to  the  Wonder  Gold  Mining  Company,  and  on  the  west  by  the 
east  bank  of  Sand  Creek. 

The  said  claim  shall  be  and  the  same  is  hereby  named  the 
*  *  Sand  Creek  Placer  Mining  Claim. ' ' 

The  following  is  a  description  of  said  claim  as  I  have 
marked  the  boundaries  thereof  upon  the  ground: 

Commencing  at  a  post  marked  "S.  C.  P.  N.  W.  Cor."  at  the 
northwest  corner  of  said  claim,  being  the  point  at  which  the 
south  boundary  line  of  said  Wonder  placer  mining  claim  inter- 
sects the  east  bank  of  Sand  Creek,  from  which  point  a  yellow 
pine  tree  four  feet  in  diameter,  blazed  and  marked  '*B.  T. 
S.  C.  P.  N.  W.  Cor."  bears  south  ten  feet  distant;  thence 
southerly  along  the  said  bank  of  Sand  Creek  thirteen  hundred 
and  twenty  feet  to  a  post  at  the  southwest  corner  of  said 
claim,  marked  **S.  C.  P.  S.  W.  Cor.";  thence  easterly  six 
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hundred  and  sixty  feet  to  a  post  at  the  southeast  comer  of 
said  claim,  marked  "S.  C.  P.  S.  E.  Cor.";  thence  at  right 
angles  northerly  thirteen  hundred  and  twenty  feet  to  a  post 
at  the  northeast  comer  of  said  claim,  mailed  "S.  C.  P.  N.  £. 
Cot.'*;  thence  at  right  angles  westerly  six  hundred  and 
sixty  feet  to  the  point  of  coDunencement.  All  of  said  posts 
are  at  least  four  inches  square  by  four  feet  six  inches  in 
length  and  set  at  least  one  foot  in  the  ground  and  surrounded 
by  a  mound  of  stones. 

This  notice  of  location  is  posted  on  a  monument  of  stones 
at  a  point  one  hundred  feet  southeast  from  the  post  which 
marks  the  northwest  boundary  of  said  claim. 

This  location  is  made  this  first  day  of  January,  1902. 

(Signed)  PETER  SmTH. 

NOTB. — A  eopj  of  this  notice  is  required  to  be  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  claim  is  situated  within  sixty 
days  after  the  date  of  location. 


ARKANSAS. 

In  this  state  there  are  no  requirements  coneeming  the  contents  of 
notices  or  certificates  of  location.  Any  of  the  forms  prescribed  for 
other  states  may  be  used. 


CALIFORNIA. 


This  state  has  no  statute  prescribing  the  contents  of  notices  of  loca- 
tion. Any  of  the  forms  prescribed  for  other  states,  which  contain  all  the 
requirements  of  the  federal  law,  may  be  used. 


COLORADO. 

Preliminary  Lode  Notice  for  Posting. 

Notice  is  hbbeby  given,  that  I,  John  Jones,  a  citizen  of  the 
United  States,  have  discovered  a  lode  of  rock  in  place  carrying 
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gold,  silTer,  and  other  valuable  deposits,  upon  which  I  have 
erected  a  discovery  monument  and  posted  this  notice. 

In  accordance  with  the  provisions  of  title  thirty-two,  chap- 
ter six,  of  the  Revised  Statutes  of  the  United  States,  and  the 
laws  of  the  state  of  Colorado,  I  hereby  claim  fifteen  hundred 
linear  feet  of  said  vein,  measured  thereon  as  hereinafter  set 
forth. 

The  general  course  of  this  vein  is  north  and  south.  I  claim 
in  length  thereon  eight  hundred  feet  northerly  and  seven  hun- 
dred feet  southerly  from  said  discovery  monument.  I  also 
claim  one  hundred  and  fifty  feet  on  each  side  of  the  center  of 
said  vein. 

NoTC^In  Gilpin,  Clear  Greek,  Boulder,  and  Summit  counties,  width 
IB  limited  to  seventy-five  feet  on  each  side  of  the  center  of  the  vein. 
In  other  counties,  one  hundred  and  fifty  feet  on  each  side  of  such  center. 

Said  lode  is  situated  in  Cripple  Creek  mining  district,  EI 
Paso  county,  Colorado.  It  shall  be  known  as  the  Mountain 
Maid  lode.    Said  discovery  was  made  January  1,  1902. 

In  accordance  with  the  laws  of  the  state  of  Colorado,  I 
claim  sixty  days  from  date  of  such  discovery,  to  enable  me  to 
sink  a  discovery  shaft  thereon,  and  three  months  from  such 
discovery  to  otherwise  perfect  and  record  the  location  of  said 
claim. 

Dated  and  posted  on  the  ground,  January  1,  1902. 

JOHN  JONES,  Locator. 

Note.  ~  This  is  not  to  be  recorded.    Bee  text,  §  351. 

Certificate  of  Lode  Location  for  Recording. 

I,  John  Jones,  a  citizen  of  the  United  States,  hereby  cer- 
tify :  That  on  January  1,  1902,  I  discovered  within  the  limits 
of  the  claim  hereinafter  described,  a  lode  of  rock  in  place, 
bearing  gold,  silver,  and  other  valuable  deposits ;  that  there- 
after, and  prior  to  recording  this  certificate,  I  located  said 
claim  in  the  following  manner :  On  January  1,  1902,  I  posted 
at  the  point  of  discovery  a  plain  notice,  containing  the  name 
of  the  lode  (the  ''Mountain  Maid"),  the  name  of  the  locator 
(John  Jones),  and  date  of  discovery  (January  1,  1902).  On 
January  30,  1902, 1  completed  sinking  a  shaft  on  said  lode  at 


1946  FORMS  AND  PBBCEDENTS. 

the  point  of  discovery,  to  a  depth  of  twelve  feet,  showing 
therein  a  well-defined  crevice.  On  February  1, 1902, 1  marked 
the  location  upon  the  ground  so  that  its  boundaries  can  be 
readily  traced. 

The  general  course  of  said  lode  is  north  and  south.  I  claim 
in  length  on  said  lode  eight  hundred  feet  northerly  and  seven 
hundred  feet  southerly  from  the  center  of  the  discovery  shaft, 
and  in  width  one  hundred  and  fifty  feet  on  each  side  of  the 
center  of  said  vein. 

Said  claim  is  known  as  the  Mountain  Maid  lode  claim,  is 
situated  on  the  southern  slope  of  Tenderfoot  hill  in  Cripple 
Creek  mining  district,  El  Paso  county,  Colorado,  and  as 
marked  on  the  ground  is  bounded  and  described  as  follows : — 

Commencing  at  the  discovery  monument,  which  is  situated 
six  hundred  feet  easterly  from  a  large  fir  tree  standing  on 
the  north  bank  of  Poverty  gulch ;  thence  north  eight  hundred 
feet  to  a  post,  marked  ^'M.  M.  1  N.  L.  P.,"  as  and  for  the 
north  lode  post,  from  which  stake  a  pine  tree,  eight  inches  in 
diameter,  blazed  and  marked  "M.  M.  1  B.  T.,"  bears  north 
sixty  feet  distant;  thence  at  right  angles  west  one  hundred 
and  fifty  feet  to  a  post  in  mound  of  rocks,  the  northwest  comer 
of  the  claim,  post  marked  **M.  M.  N.  W.  Cor.";  thence  at 
right  angles  south  seven  hundred  and  fifty  feet  to  post  in 
mound  of  rocks,  as  and  for  the  center  west  side-line  post,  post 
marked  **M.  M.  W.  S.  L.";  thence  continuing  on  said  course 
south  seven  hundred  and  fifty  feet  to  a  stake  and  mound  of 
rocks,  the  southwest  corner  of  the  claim,  stake  marked  *'M. 
M.  S.  W.  Cor.";  thence  at  right  angles  east  one  hundred  and 
fifty  feet  to  a  post  marked  *'M.  M.  S.  L.  P.,"  as  and  for  south 
lode  post;  thence  continuing  east  one  hundred  and  fifty  feet 
to  a  post  in  mound  of  rocks,  the  southeast  comer  of  the  claim, 
post  marked  **M.  M.  S.  E.  Cor.";  thence  north  seven  hundred 
and  fifty  feet  to  post  in  mound  of  rocks,  as  and  for  the  center 
east  side-line  post,  post  marked  ''M.  M.  E.  S.  L.";  thence 
continuing  north  seven  hundred  and  fifty  feet  to  a  post  in 
mound  of  rocks,  the  northeast  comer  of  the  claim,  post  marked 
**M.  M.  N.  E.  Cor.";  thence  at  right  angles  west  one  hundred 
and  fifty  feet  to  the  north  lode  post,  marked  **M.  M.  N.  L.  P." 
All  of  said  posts  are  marked  upon  the  sides  which  are  in 
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towards  the  claim,  and  are  sunk  in  the  ground  one  foot,  and 
project  above  ground  four  feet.  The  rock  mounds  are  four 
feet  in  diameter  and  two  feet  in  height. 

Dated  February  3,  1902.  JOHN  JONES,  Locator. 

NoTE.^Tlii8  must  be  recorded  within  three  months  from  date  of  dis- 
covery. The  Colorado  law  does  not  require  center  end-line  posts.  They 
are  used  in  the  description  for  the  purpose  of  ''tying"  the  claim  to  the 
discovery  monument.    Some  of  the  states  and  territories  require  them. 

Preliminary  Placer  Notice  for  Posting. 

Notice  is  hereby  given,  that  I,  William  White,  a  citizen  of 
the  United  States,  have  discovered  a  valuable  placer  deposit, 
upon  which  I  have  posted  this  notice.  I  hereby  locate  and 
claim  twenty  acres  of  the  same  as  a  placer  mining  claim.  The 
name  of  said  claim  is  the  Annabel  placer  mine.    It  is  situated 

in  mining  district,  county,  Colorado.     Said 

discovery  was  made  on  the  fifth  day  of  February,  1902.  I 
have  marked  the  surface  boundaries  of  said  claim  by  substan- 
tial posts,  and  sunk  in  the  ground,  to  wit,  one  at  each  angle 
of  the  claim. 

In  accordance  with  section  3136  of  Mills'  Annot.  Stats,  of 
Colorado,  I  claim  thirty  days  f  roin  the  said  date  of  discovery 
within  which  to  record  a  location  certificate  of  said  claim. 

Dated  and  posted  on  the  ground  this  fifth  day  of  February, 
1902. 

(Signed)  WILLIAM  WHITE,  Locator. 

Note.— This  notice  is  not  to  be  recorded.    Bee  text,  S  351. 

Certificate  of  Placer  Location. 

I,  William  White,  a  citizen  of  the  United  States,  hereby  cer- 
tify :  That  on  February  5, 1902, 1  discovered  within  the  limits 
of  the  claim  hereinafter  described,  a  valuable  placer  deposit. 
That  thereafter,  to  wit,  on  February  5, 1902,  before  filing  this 
certificate  for  record,  I  located  said  claim  as  a  placer  mining 
claim  in  the  following  manner :  First,  I  posted  on  said  claim  a 
plain  notice  containing  the  name  of  the  claim,  the  name  of  the 
locator,  the  date  of  discovery,  and  the  number  of  acres  claimed. 
Second,  I  marked  the  surface  boundaries  of  said  claim  with 
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substantial  posts,  and  sunk  in  the  ground,  to  wit,  one  at  each 
angle  of  the  claim. 
The  name  of  said  claim  is  the  Annabel  placer  mine.     It 

contains  twenty  acres  of  land,  and  is  situated  in  the 

mining  district,  county  of ,  state  of  Colorado,  and  as 

marked  on  the  ground  is  bounded  and  described  as  follows: 
[Here  insert  description.  The  suggestions  contained  in  the 
description  in  the  form  of  placer  location  for  Arizona,  may  be 
followed.] 

Dated,  March  4, 1902.  WILLIAM  WHITE,  Locator. 

Amended  Oertificate  of  Lode  Location. 

I,  John  Jones,  a  citizen  of  the  United  States,  hereby  cer- 
tify: 

That  I  am  the  owner  and  original  locator  of  that  certain 
lode  mining  claim  situated  in  the  Cripple  Creek  mining  dis- 
trict, El  Paso  county,  Colorado,  and  named  the  Mountain 
Maid  lode. 

That  on  the  first  day  of  January,  1902, 1  discovered  within 
the  limits  of  said  claim,  and  the  claim  as  hereinafter  described, 
a  lode  of  rock  in  place,  bearing  gold,  silver,  and  other  valuable 
deposits,  and  thereupon,  beginning  on  the  said  first  day  of 
January,  1902, 1  located  said  claim  as  required  by  section  3152 
of  Mills'  Annotated  Statutes  of  Colorado,  and  within  three 
months  thereafter  made  and  caused  to  be  recorded  in  the  office 
of  the  recorder  of  said  El  Paso  county,  a  certificate  of  location 
thereof,  purporting  to  comply  with  the  then  existing  laws  of 
the  United  States,  and  the  state  of  Colorado. 

That  for  the  purpose  of  changing  the  surface  boundaries  of 
said  claim  and  avoiding  conflicts  with  other  locations,  and  for 
the  further  purpose  of  curing  any  defects  and  errors  in  said 
original  certificate  and  any  failure  to  comply  with  the  require- 
ments of  the  law  before  filing  the  same,  I  now  make  and  file 
for  record  in  the  office  of  the  said  recorder,  this  my  amended 
certificate  of  location  of  said  claim. 

That  the  general  course  of  said  lode  is  northeast  and  south- 
west   I  claim  thereon  in  length  one  thousand  four  hundred 
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feet  northeasterly  and  one  hundred  feet  sontheasterly  from 
the  center  of  the  discovery  shaft. 

That  before  making  and  filing  for  record  this  amended  cer- 
tificate of  location,  I  located  said  claim  by  first  sinking  a  dis- 
covery shaft  upon  the  lode  a  depth  of  twelve  feet  from  the 
lowest  part  of  the  rim  of  such  shaft  at  the  surface,  showing  a 
well-defined  crevice ;  second,  by  posting  at  the  point  of  discov- 
ery a  plain  notice  containing  the  name  of  the  lode,  the  name 
of  the  locator,  and  the  date  of  discovery;  third,  by  marking 
the  surface  boundaries  of  the  claim,  so  that  the  same  can  be 
readily  traced. 

That  said  claim  is  known  as  the  '' Mountain  Maid,"  and  as 
amended  is  described  as  follows:    [Here  insert  description.] 

That  said  amended  location  as  above  described,  embraces 
the  original  discovery,  as  well  as  all  development  work  which 
I  have  performed  upon  or  for  the  benefit  of  said  original 
claim,  and  I  therefore  claim  that  this  amended  certificate  of 
location  relates  back  to  the  date  of  the  original  location,  and 
that  it  is  entitled  to  the  benefit  of  the  original  discovery,  as 
well  as  of  all  work  done  or  improvements  made  by  me  within 
the  limits  of  the  said  amended  location  or  for  the  benefit  of 
the  original  location. 

Dated,  July  9,  1902.  JOHN  JONES,  Locator. 


Amended  Oertiflcate  of  Placer  Location. 

The  suggestions  contained  in  the  preceding  fonn  of  amended  certifi- 
cate of  lode  location,  with  such  modifications  as  are  necessary  to  comply 
with  the  form  suggested  for  original  certificate  of  placer  location,  wiU 
meet  the  requirements  of  the  law. 


IDAHO. 

Discovery  Notice  for  Posting  on  Lode  Claim. 

Notice  is  hereby  given,  that  I,  Henry  Harris,  a  citizen  of 
the  United  States,  have,  this  fifth  day  of  July,  1902,  discovered 
a  lode  bearing  gold,  silver,  and  other  valuable  deposits,  and 
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have  erected  at  the  place  of  discovery  a  monument  of  stones, 
four  feet  high  above  the  ground,  upon  which  this  notice  is 
posted.  The  name  of  the  claim  is  the  Bell  lode.  I  claim  six 
hundred  feet  of  the  vein  north  from  the  discovery  monument, 
and  nine  hundred  feet  south  from  said  monument. 

In  accordance  with  the  laws  of  the  state  of  Idaho,  I  claim  ten 
days  from  the  said  date  of  discovery  in  which  to  mark  the 
boundaries  of  said  claim  and  post  a  notice  of  location  thereon. 

Dated  July  5,  1902.  HENRY  HARRIS. 

Notice  of  Lode  Location. 

[To  be  posted  and  recorded.] 

Notice  is  hbrbby  given,  that  I,  Henry  Harris,  a  citizen  of 
the  United  States,  on  July  5, 1902,  discovered  within  the  limits 
of  the  claim  hereinafter  described,  a  lode  of  rock  in  place,  bear- 
ing gold,  silver,  and  other  valuable  deposits.  On  said  day,  at 
the  time  of  making  said  discovery,  I  erected  a  monument  of 
stones,  four  feet  in  height  above  the  ground,  at  the  place  of  dis> 
covery,  on  which  this  notice  is  posted,  upon  which  I  placed  a 
notice  containing  the  name  of  the  locator  (Henry  Harris),  the 
name  of  the  claim  (the  '*Bell  lode"),  the  date  of  discovery 
(July  5,  1902),  and  the  distance  claimed  along  the  vein  each 
way  from  such  monument  (six  hundred  feet  north  and  nine 
hundred  feet  south).  Within  ten  days  from  the  date  of  said 
discovery,  to  wit :  on  July  12, 1902, 1  marked  the  boundaries  of 
said  claim  by  establishing  at  each  corner  thereof  and  at  any 
and  all  angles  in  the  side-lines  thereof,  a  post  marked  with 
the  name  of  the  claim  and  the  corner  or  angle  it  represents. 
Also,  at  the  time  of  so  marking  said  boundaries  I  posted  on 
the  said  discovery  monument  this  notice  of  location. 

From  said  discovery  monument  the  point  at  which  Wash- 
ington gulch  intersects  Murphy's  gulch  bears  northeast  nine 
hundred  feet  distant 

I  claim  in  length  along  the  said  ledge  six  hundred  feet 
northerly  and  nine  hundred  feet  southerly  from  the  point 
of  discovery,  and  in  width  three  hundred  feet  on  each  side 
of  the  middle  of  the  ledge. 
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Said  claim  is  named  the  Bell  lode  claim,  is  situated  on  the 

northern  side  of  the  Bell  mountain,  in mining  district, 

county  of ,  state  of  Idaho,  and  as  marked  on  the  ground 

is  bounded  and  described  as  follows : — 

Commencing  at  a  post  at  the  northeast  corner  of  said  claim, 
marked  ''Bell  lode,  northeast  comer,"  from  which  the  point 
of  conjunction  between  Washington  gulch  and  Murphy's 
gulch  bears  north  ten  degrees  east,  one  hundred  and  twenty 
feet  distant;  running  thence  south  fifteen  hundred  feet  to  a 
post  at  the  southeast  corner  of  said  claim,  marked  ''Bell 
lode,  southeast  comer";  thence  at  a  right  angle  west  six 
hundred  feet  to  a  post  at  the  southwest  corner  of  said  claim, 
marked,  "Bell  lode,  southwest  comer";  thence  at  a  right 
angle  north  fifteen  hundred  feet  to  a  post  at  the  northwest 
corner  of  said  claim,  marked  "Bell  lode,  northwest  corner"; 
thence  at  a  right  angle  east  six  hundred  feet  to  the  point  of 
commencement 

All  of  said  posts  are  substantially  set  in  the  ground  and  are 
at  least  four  feet  high  above  the  ground  and  at  least  four 
inches  in  diameter,  and  are  hewn  and  marked  on  the  side 
facing  toward  the  discovery. 

In  accordance  with  the  laws  of  the  state  of  Idaho,  I  claim 
sixty  days  from  andT  after  the  date  of  this  location  within 
which  to  sink  a  discovery  shaft  on  said  claim,  and  ninety  days 
after  said  date  within  which  to  record  a  substantial  copy  of 
this  notice  of  location. 


Dated  July  12, 1902. 


HENBY  HARRIS,  Locator. 


Statb  op  Idaho,  . 
County  of  Clark 


:■} 


I,  Henry  Harris,  do  solemnly  swear,  that  I  am  a  citizen  of 
the  United  States,  and  that  I  am  acquainted  with  the  mining 
ground  described  in  this  notice  of  location  and  herewith  called 
the  Bell  lode;  that  the  ground  and  daim  therein  described, 
or  any  part  thereof,  has  not,  to  the  best  of  my  knowledge  and 
belief,  been  located  according  to  the  laws  of  the  United  States 
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and  of  this  state,  and  that  I  have  opened  new  ground  to  the 
depth  of  ten  feet,  as  required  by  the  laws  of  Idaho. 

HENRY  HARRIS,  Locator. 
Subscribed  and  sworn  to  before  me  this  first  day  of  Septem- 
ber, A.  D.  1897, 

William  Johnson, 
(Seal.)  Notary  Public. 

Note.— If  the  claim  is  a  relocation,  the  affidavit  should  state  the  fact, 
and  that  the  prior  location  '  *  has  been  forfeited  by  reason  of  the  failure 
of  the  former  locators  to  comply  in  respect  thereto  with  the  reqairements 
of  said  laws.'' 

Notice  of  Placer  Location. 

Notice  is  hereby  given,  that  I,  Richard  Brown,  a  citizen  of 
the  United  States,  have  discovered  within  the  limits  of  the 
claim  hereinafter  described  a  valuable  placer  deposit.  I  have 
located  said  claim  for  the  purpose  of  mining  said  placer  de- 
posit. At  the  time  of  making  the  said  location,  I  placed  at 
each  corner  of  said  claim  a  substantial  post  marked  with  the 
name  of  the  claim  and  the  comer  it  represents.  I  also  posted 
this  notice  of  location  on  one  of  said  posts,  to  wit:  the  post 
placed  at  the  northwest  comer  of  said  claim,  from  which  post 
a  yellow  pine  tree  four  feet  in  diameter,  blazed  and  marked 
"Bearing  tree,  Tom  Cat  Placer,'*  bears  north  twenty  feet 
distant.  Said  location  was  made  on  the  first  day  of  April, 
1902.  Said  claim  is  named  the  ''Tom  Gat  Placer,"  and  is 
one  thousand,  three  hundred  and  twenty  feet  in  length  by  sis 
hundred  and  sixty  feet  in  width,  more  or  less,  and  contains 
twenty  acres.     It  is  situated   on  public  unsurveyed   lands 

in  the  mining  district,  county  of  ,  state  of 

Idaho,  and,  as  marked  on  the  ground,  is  bounded  and  de- 
scribed as  follows:  [Here  insert  description.  The  suggestions 
contained  in  the  description  in  the  form  of  notice  of  placer 
location  for  Arizona  may  be  followed,  except  that  the  full  name 
of  the  claim  instead  of  the  initials  should  be  marked  on  the 
posts.] 

In  accordance  with  the  provisions  of  section  2563  of  the 
Civil  Code  of  Idaho,  I  claim  fifteen  days  from  the  said  date  of 
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loeation,  within  which  to  make  an  excavation  of  one  hundred 
cubic  feet  on  this  claim,  and  thirty  days  after  said  date  within 
which  to  record  a  substantial  copy  of  this  notice  of  location. 
Dated  April  1,  1902.  RICHARD  BROWN,  Locator. 

Attach  affidavit  siniilar  to  that  annexed  to  the  form  of  notice  of  lode 
location.  • 


MONTANA. 

Notice  for  Posting  on  Lode  Olaim. 

NoncE  IS  HEREBY  GIVEN,  that  I,  Johu  Peckham,  a  citizen  of 
the  United  States,  have,  this  tenth  day  of  June,  1902,  discov- 
ered a  lode  bearing  gold,  silver,  and  other  valuable  deposits, 
and  have  named  the  same  the  Dobson  lode.  The  general  course 
of  the  lode  is  east  and  west,  and  I  claim  four  hundred  lineal 
feet  on  the  vein  east  of  the  point  where  the  discovery  was  made 
at  which  point  this  notice  is  posted,  and  eleven  hundred 
lineal  feet  west  from  the  said  place  of  discovery ;  and  I  claim 
three  hundred  lineal  feet  on  each  side  of  the  center  of  tho 
vein. 

Dated  and  posted  on  the  ground  June  10,  1902. 

JOHN  PBCKHAM,  Locator. 


.  ^ 


Preliminary  Notice  for  Posting  on  Placer 

Notice  is  hereby  oivek,  that  I,  John  Peckham,  a  citizen  of 
the  United  States,  have,  this  tenth  day  of  June,  1902,  dis- 
covered a  valuable  placer  deposit  upon  which,  at  the  point 
of  discovery,  this  notice  is  posted,  and  hereby  claim  the  same 
as  a  placer  mining  claim.  The  name  of  said  claim  is  the 
Dobson  placer.  It  consists  of  a  tract  of  land  containing  twenty 
acres. 

Dated  and  posted  on  the  ground  June  10,  1902. 

JOHN  PECKHAM,  Locator. 

Declaratory  Statement. 

I,  John  Peckham,  a  citizen  of  the  United  States,  hereby 
declare : — 

That  on  the  tenth  day  of  June,  1902,  I  discovered  and 

Llndley  on  M.— 123 
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located  the  lode  herein  mentioned,  bearing  gold,  silyer,  and 
other  valuable  deposits,  and  on  the  said  day  posted  a  notice 
of  location  in  compliance  with  section  3610  of  the  Bevised 
Political  Code  of  Montana,  at  the  place  of  said  discovery,  and 
named  the  lode  the  Dobson  lode ; 

That  within  thirty  days  after  posting  said  notice  of  location, 
to  wit:  on  the  twenty-fifth  day  of  June,  1902,  I  defined  the 
boundaries  of  said  claim  by  setting  a  post  at  each  corner  and 
angle  of  the  claim  as  hereinafter  indicated;  and  within  sixty 
days  from  said  date  I  sunk  a  discovery  shaft  upon  said  lod^ 
and  claim ; 

That  the  said  discovery  shaft  is  located  at  the  point  of 
discovery  from  which  Grizzly  Bock  on  the  west  slope  of 
Black  Hill  bears  west  one  tho]isand  feet  distant,  is  twelve 
feet  deep  and  eight  feet  square,  and  discloses  a  well-defined 
crevice ; 

That  the  general  course  of  the  said  vein  is  east  and  west,  and 
I  claim  four  hundred  lineal  feet  on  the  vein  east  and  eleven 
hundred  lineal  feet  west  from  the  point  of  discovery,  and 
three  hundred  lineal  feet  on  each  side  of  the  center  of  the 
vein.* 

That  the  said  claim  is  located  in  the  Hamilton  mining  dis- 
trict, Deer  Lodge  county,  Montana,  and  as  marked  on  the 
ground  is  bounded  and  described  as  follows : — 

•  [The  description  suggested  for  the  Arizona  notice  of  location 
will  fulfill  the  requirements  of  the  Montana  law.] 

All  of  said  posts  are  at  least  four  inches  square  by  four  feet 
six  inches  in  length,  and  set  one  foot  in  the  ground.  The  rock 
mounds  are  at  least  four  feet  in  diameter  and  two  feet  in 
height. 

Dated  August  3, 1902. 

JOHN  PECKHAM,  Locator. 

^  If  a  placer  or  millsite  claim,  sabstitute  instead  of  this  paragraph  the 
following:  That  aaid  claim  consists  of  a  tract  of  land  containing  twenty 
acres,  as  hereinafter  described. 
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State  op  Montana,   1 
County  of  Deer  Lodge.  J 

John  Peckham,  being  first  duly  sworn,  deposes  and  says: 
I  am  the  locator  named  in  the  foregoing  declaratory  statement. 
The  facts  stated  in  said  declaratory  statement  are  true. 

JOHN  PBCKHAM. 

Subscribed  and  sworn  to  before  me  this  third  day  of  August, 
1902. 

(Seal.  George  Hudson,  Notary  Public, 

Deer  Lodge  County,  Montana. 

Note.  ~  To  be  recorded  in  the  office  of  the  county  clerk  within  sixty 
days  from  posting  the  notice  of  discovery. 


NEVADA. 
Notice  of  Location  for  Posting  on  Lode  Olaims. 

The  form  of  preliminary  notice  for  posting  on  lode  claims  given 
above  for  Montana  may  be  used  in  Nevada. 


Lode  Location  Oertiflcate. 

I,  William  Harvey,  a  citizen  of  the  United  States,  do  hereby 
certify : — 

That  on  the  tenth  day  of  June,  1902,  I  discovered  a  lode  of 
rock  in  place  bearing  gold,  silver,  and  other  valuable  deposits, 
and  on  said  day  located  a  claim  thereon  in  the  following 
manner : — 

At  the  point  of  said  discovery  I  posted  a  notice  of  location, 
which  contained:  First,  the  name  of  the  lode;  second,  the 
name  of  the  locator;  third,  the  date  of  the  location;  fourth, 
the  number  of  linear  feet  claimed  in  length  along  the  course 
of  the  vein  each  way  from  the  point  of  discovery,  with  the 
width  on  each  side  of  the  center  of  the  vein  or  lode,  and  the 
general  *course  of  the  lode.  I  defined  the  boundaries  of  said 
claim  by  setting  a  post  at  each  comer  and  at  the  center  of  each 
side-line  of  the  claim.  Each  of  said  posts  is  at  least  four 
inches  square  by  four  feet  six  inches  in  length,  set  one  foot 
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in  the  ground,  with  a  mound  of  stone  four  feet  in  diameter  by 
two  feet  in  height  around  it ; 

That  thereafter,  and  before  the  expiration  of  ninety  days 
from  the  posting  of  such  notice  upon  the  claim,  to  wit,  upon 
the  twelfth  day  of  August,  1902,  I  completed  the  sinking  of 
a  discovery  shaft  upon  said  claim  and  lode; 

That  the  said  discovery  shaft  is  twelve  feet  deep  from  the 
lowest  part  of  its  rim  at  the  surface  by  eight  feet  square,  and 
discloses  a  lode  deposit  of  mineral  in  place.  It  is  located  at 
the  point  of  discovery,  from  which  point  the  confluence  of 
Rock  creek  with  Willow  creek  bears  east  eight  hundred  feet 
distant ; 

That  the  name  of  said  claim  is  the  Johnson  lode ; 

That  the  general  course  of  said  lode  is  east  and  west,  and 
I  claim  seven  hundred  and  fifty  lineal  feet  in  length  thereon 
each  way  from  the  point  of  discovery,  and  a  width  of  three 
hundred  feet  on  each  side  of  the  center  of  the  vein ; 

That  said  claim  is  situated  in mining  district, 

county,  Nevada,  and  the  following  is  a  more  particular 
description  of  said  claim  and  of  each  corner  thereof,  as  I 
have  marked  the  same  upon  the  ground : — 

Beginning  at  a  post  in  a  mound  of  stones  at  the  northeast 
comer  of  said  claim,  marked  **J.  N.  E.  Cor.,"  from  which  a 
yellow  pine  tree  three  feet  in  diameter  standing  on  the  west 
bank  of  Rock  creek,  blazed  and  marked  '*B.  T.  J.  N.  E.  Cor.," 
bears  east  thirty-five  feet  distant ;  thence  at  a  right  angle  west 
seven  hundred  and  fifty  feet  to  a  post  in  a  mound  of  stones, 
as  and  for  the  north  side-line  post,  marked  **J.  N.  S.  P.''; 
thence  continuing  west  seven  hundred  and  fifty  feet  to  a  post 
in  a  mound  of  stones  at  the  northwest  comer  of  said  elaim, 
marked  **J.  N.  W.  Cor.,"  from  which  a  large  granite  boulder 
twelve  feet  high  and  twenty  feet  in  diameter,  marked  "B.  R. 
J.  N.  W.  Cor.,"  bears  northwest  seventy  feet  distant;  thence 
at  a  right  angle  south  six  hundred  feet  to  a  post  in  a  mound  of 
stones  at  the  southwest  corner  of  said  claim,  marked  '' J.  S.  W. 
Cor,"  from  which  a  tamarack  tree  two  feet  in  diameter, 
blazed  and  marked  **B.  T.  J.  S.  W.  Cor,"  bears  south  fifty  feet 
distant ;  thence  at  a  right  angle  east  seven  hundred  and  fifty 
feet  to  a  post  in  a  mound  of  stones,  as  and  for  the  south  side- 
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line  post,  marked  '-J.  S.  S.  P.";  thence  continuing  east  seven 
hundred  and  fifty  feet  to  a  post  in  a  mound  of  stones  at  the 
southeast  corner  of  said  claim,  marked  **  J.  S.  E.  Cor.,"  from 
which  post  a  yellow  pine  tree  four  feet  in  diameter,  blazed 
and  marked  **B.  T.  J.  S.  E.  Cor.,"  bears  southwest  ten  feet 
distant ;  thence  at  a  right  angle  north  six  hundred  feet  to  the 
point  of  beginning. 

Dated  and  posted  on  the  ground  this  15th  day  of  August, 
1902.  WILLIAM  HARVEY,  Locator. 

Note.— This  certificate  should  be  recorded  with  the  mining  district 
recorder  and  the  county  recorder  of  the  mining  district  or  county  in 
which  the  claim  is  situated  within  ninety  days  of  the  date  of  posting  the 
notice  of  location  on  the  claim. 

Notice  of  Location  for  Posting  on  Placer  Olaims. 

The  form  of  preliminary  notice  for  posting  on  placer  claims  given  on 
a  preceding  page  for  Montana  may  be  used. 

Placer  Location  Certificate. 

I,  William  Harvey,  do  hereby  certify : — 

That  I  am  a  citizen  of  the  United  States ; 

That  on  the  tenth  day  of  June,  1902,  I  discovered  a  valu- 
able placer  deposit  within  the  limits  of  the  claim  hereinafter 
described,  and  on  said  day  located  the  same  as  a  placer  min- 
ing claim  in  the  following  manner : — 

At  the  point  of  discovery  I  erected  a  monument  of  stones 
and  posted  thereon  a  notice  of  location  which  contained: 
First,  the  name  of  the  claim  (Harvey  placer) ;  the  name  of 
the  locator  (William  Harvey) ;  the  date  of  the  location  (June 
10, 1902),  and  the  number  of  acres  claimed  (twenty  acres). 

On  the  same  day  I  marked  the  boundaries  of  said  claim  by 
setting  a  post  at  each  corner  and  at  the  center  of  each  side- 
line of  the  claim.  Each  of  said  posts  is  at  least  four  inches 
square  by  four  feet  six  inches  in  length,  set  one  foot  in  the 
ground,  and  surrounded  by  a  mound  of  stones  four  feet  in 
diameter  by  two  feet  in  height. 

That  within  ninety  days  after  posting  said  notice  of  location 
on  said  claim,  to  wit,  on  the  first  day  of  August,  1902,  I 
completed  the  performance  of  not  less  than  twenty  dollars' 
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worth  of  labor  upon  the  said  claim  for  the  development 
thereof.  Said  labor  consisted  in  an  excavation  of  four  hundred 
cubic  feet  of  earth,  and  was  performed  at  the  said  point  of 
discovery,  from  which  the  northwest  co|mer  of  said  claim 
bears  northwest  two  hundred  feet  distant ; 

That  the  name  of  said  claim  is  the  Harvey  placer. 

That  said  claim  consists  of  a  tract  of  land  containing  twenty 

acres,  situated  on  public  unsurveyed  land,  in mining 

district,  county,  Nevada^  and,  as  marked  on  the 

ground,  is  particularly  described  as  follows:  [Here  insert 
description,  which  may  follow  the  suggestions  given  in  the 
form  of  lode  location  certificate  above.] 

Dated  this  15th  day  of  August,  1902. 

WILLIAM  HARVEY,  Locator. 

The  requirements  for  recording  are  the  same  as  those  given  in  a 
previous  note  for  lode  location  certificates. 
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Notice  of  Lode  Location. 

Notice  is  hereby  given,  that  I,  Thomas  Green,  a  citizen  of 
the  United  States,  have,  this  first  day  of  September,  1902, 
discovered  in  the  Virtue  mining  district,  Baker  county,  Ore- 
gon, a  lode  of  mineral-bearing  rock  in  place  containing  gold, 
silver,  and  other  valuable  deposits,  which  lode  I  have  named 
the  Lookout  lode. 

The  point  of  discovery  on  said  lode  is  situated  four  hundred 
feet  east  of  the  lone  pine  tree  on  the  west  slope  of  Bald  Hill, 
with  reference  to  which  tree  the  said  lode  has  a  general  course 
in  a  northerly  and  southerly  direction.  I  claim  three  hundred 
lineal  feet  along  the  lode  south  of  the  point  of  discovery,  and 
twelve  hundred  lineal  feet  along  the  lode  north  of  said  point  of 
discovery.  I  further  claim  three  hundred  feet  in  width  on 
each  side  of  the  middle  of  said  lode. 

The  said  claim  is  more  particularly  described  with  reference 
to  its  boundaries,  as  I  have  marked  them  on  the  ground,  as 
follows:  Commencing  at  a  post  in  a  mound  of  rocks  at  the 
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southwest  comer  of  said  daim,  marked  "L.  S.  W.  Cor.,"  from 
which  post  said  lone  pine  tree  bears  north  thirty  degrees  west, 

feet  distant;  thence  running  north  fifteen  hundred  feet 

to  a  post  in  a  mound  of  rocks  at  the  northwest  comer  of  said 
claim,  marked  "L.  N.  W.  Cor/';  thence  at  right  angles  east 
six  hundred  feet  to  a  post  in  a  mound  of  rocks  at  the  northeast 
comer  of  said  claim,  marked  "L.  N.  E.  Cor.";  thence  at  right 
angles  south  fifteen  hundred  feet  to  a  post  in  a  mound  of 
rocks  at  the  southeast  comer  of  said  claim,  marked  ''L.  S.  E. 
Cor.";  thence  at  right  angles  west  to  the  point  of  com- 
mencement 
Dated  and  posted  on  the  ground  September  1,  1902. 

THOMAS  GREEN,  Locator. 

Within  sixty  days  after  posting  the  above  notice  a  copy  of  the  same' 
muBt  be  filed  for  record  with  the  recorder  of  conveyances,  if  there  bo 
one,  otherwise,  with  the  county  clerk,  to  which  copy  there  must  be 
attached  an  affidavit,  substantially  as  follows:— 

State  of  Obeoon,  ) 
County  of  Baker,     j 

Thomas  Green,  being  first  duly  sworn,  deposes  and  says: 
I  am  the  locator  named  in  the  foregoing  notice  of  location. 
Before  the  expiration  of  sixty  days  from  the  date  of  posting 
the  said  notice  of  location  upon  the  said  Lookout  lode  claim, 
and  before  recording  said  notice  of  location,  I  sunk  a  discov- 
ery shaft  at  the  point  of  discovery  upon  said  claim,  to  a  depth 
of  ten  feet  from  the  lowest  part  of  the  rim  of  such  shaft  at  the 
Burf ace  showing  a  lode  of  mineral  deposit  in  place. 

THOMAS  GREEN. 
Subscribed  and  sworn  to  before  me  this  fifteenth  day  of 
October,  1902. 

WhjLiam  Black, 
Notary  Public  in  and  for  the  county  of  Baker, 
state  of  Oregon. 
(Notarial  Seal.) 

Notice  of  Placer  Location. 

No  partienlaT  form  is  required.  The  forms  given  for  any  of  the 
other  states  may  be  nsed. 
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NEW  MEXICO. 

Notice  of  Location  for  Lode  Claim. 

Notice  is  hereby  oiven,  that  I,  Mark  Porter,  have  declared 
my  intention  to  become  a  citizen  of  the  United  States ;  that  I 
have,  this  tenth  day  of  August,  1902,  distinctly  marked  the 
boundaries  of  a  mining  claim  upon  a  lode  bearing  gold,  silver, 
and  other  valuable  deposits,  discovered  by  me  on  said  day, 
which  claim  I  have  named  the  Amy  lode ;  that  it  is  my  inten- 
tion to  locate  the  same  according  to  the  laws  of  the  territory 
of  New  Mexico. 

The  said  claim  is  located  in  the  Steeple  Rock  mining  dis- 
trict, in  Grant  county,  territory  of  New  Mexico,  and  is 
bounded  and  described  as  follows: — 

Beginning  at  a  post  eight  hundred  feet  east  and  one  hun- 
dred and  nine  feet  south  of  the  point  where  the  Santa  Rosa 
trail  crosses  the  south  bank  of  Vegas  creek,  the  said  post  being 
marked  **A.  L.  S.  W.  Cor.";  thence  easterly  seven  hundred 
and  fifty  feet  to  the  south  center  side-line  post,  marked  '*A. 
L.  S.  S.  L.";  thence  continuing  in  the  same  direction  seven 
hundred  and  fifty  feet  to  a  post  at  the  southeast  comer, 
marked  ''A.  L.  S.  E.  Cor.";  thence  at  right  angles  northerly 
three  hundred  feet  to  a  post  at  the  center  of  the  east  end-line, 
marked  **A.  L.  E.  L.  P.";  thence  continuing  in  the  same 
direction  three  hundred  feet  to  a  post  at  the  northeast  comer 
of  the  claim,  said  post  being  marked  "A.  L.  N.  E.  Cor.," 
from  which  post  a  pine  tree,  two  feet  in  diameter,  marked 
**  B.  T.  A.  L.  N.  B.  Cor.,"  bears  north  ten  feet;  thence  at 
right  angles  westerly  seven  hundred  and  fifty  feet,  to  the 
north  center  side-line  post,  marked  **A.  L.  N.  S.  L.";  thence 
continuing  westerly  seven  hundred  and  fifty  feet  to  a  post  at 
the  northwest  corner  of  the  claim,  marked  **A.  L.  N.  W. 
Cor.";  thence  at  right  angles  southerly  three  hundred  feet 
to  a  post  at  the  center  of  the  west  end-line,  marked  **A.  L. 
W.  L.  P.";  thence  continuing  in  the  same  direction  three 
hundred  feet  to  the  point  of  commencement 

MARK  PORTER,  Locator. 

Note.— A  copy  of  the  posted  notice  must  be  recorded  in  the  office  of 
the  county  recorder  within  three  months  after  the  date  of  posting. 
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NORTH  DAKOTA. 

Preliminary  Notice  for  Posting. 

Take  notice^  that  I,  Joseph  Bates,  a  citizen  of  the  United 
States,  discovered,  on  the  third  day  of  March,  1902,  a  mineral 
lode,  bearing  gold,  silver,  and  other  valuable  deposits,  which 
lode  I  have  named  the  Mascot  lode. 

That  I  claim  eight  hundred  feet  on  the  said  lode  east  of  the 
point  of  discovery,  the  place  where  this  notice  is  posted,  and 
seven  hundred  feet  west  of  the  said  point  of  discovery. 

That  I  claim  one  hundred  and  fifty  feet  on  each  side  of  the 
middle  of  said  lode. 

That  the  said  lode  is  located  in  the  Hard  Bock  mining  dis- 
trict, Bryant  county.  North  Dakota. 

Date  of  posting,  March  27,  1902. 

JOSEPH  BATES. 

Certificate  of  Lode  Location. 

I  HEREBY  CERTIFY,  that  ou  March  3,  1902,  I,  Joseph  Bates, 
a  citizen  of  the  United  States,  discovered  in  Hard  Bock  min- 
ing district,  Bryant  county,  North  Dakota,  a  mineral  lode, 
bearing  gold,  silver,  and  other  valuable  deposits,  which  lode 
I  named  the  Mascot  lode. 

That  thereafter  I  located  a  claim  thereon  by  sinking  a 
discovery  shaft  ten  feet  deep,  disclosing  a  well-defined  mineral 
lode,  and  posted  at  the  point  of  discovery  on  the  surface  a 
notice  of  location,  as  required  by  section  fourteen  hundred 
and  thirty  of  the  Bevised  Code  of  North  Dakota,  and  by 
marking  the  boundaries  of  said  claim,  as  required  by  section 
fourteen  hundred  and  thirty-one  of  said  code ; 

That  I  claim  seven  hundred  feet  on  the  lode  east  of  the 
center  of  said  discovery  shaft,  and  eight  hundred  feet  on  the 
lode  west  therefrom ;  that  I  claim  one  hundred  and  fifty  feet 
on  each  side  of  the  middle  of  said  lode; 

That  the  general  course  of  said  lode  is  east  and  west ; 

That  the  said  claim  is  bounded  and  described  as  follows: 
Beginning  at  a  post  two  hundred  feet  northwest  of  the  junc- 
tion of  Indian  gulch  with  White  Cloud  creek,  which  post  is 
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hewn  on  the  side  facing  the  claim  and  marked  ''Mascot  lode, 
S.  E.  Cop.";  thence  northerly  one  hundred  and  fifty  feet 
to  the  east  lode  post,  hewn  on  the  side  facing  the  claim,  and 
marked  "Mascot  lode,  east  lode  post";  &ence  continuing  in 
the  same  direction  one  hundred  and  fifty  feet  to  a  post,  hewn 
on  the  side  facing  the  claim,  and  marked  ''Mascot  lode,  N.  E. 
Cor.";  thence  at  right  angles  westerly  seven  hundred  and 
fifty  feet  to  a  post,  hewn  on  the  side  facing  the  claim,  and 
marked  "Mascot  lode,  center  north  side  line";  thence  contin- 
uing in  the  same  course  westerly  seven  hundred  and  fifty  feet 
to  a  post,  hewn  on  the  side  facing  the  claim,  and  marked 
"  Mascot  lode,  N.  W.  Cor.";  thence  at  right  angles  southerly 
one  hundred  and  fifty  feet  to  the  west  lode  post,  hewn  on  the 
side  facing  the  claim,  and  marked  "Mascot  lode,  west  lode 
post";  thence  continuing  southerly  in  the  same  direction 
one  hundred  and  fifty  feet  to  a  post,  hewn  on  the  side  facing 
the  claim,  and  marked  "Mascot  lode,  S.  W.  Cor.,"  from 
which  post  an  oak  tree,  three  feet  in  diameter,  bears  south- 
easterly twenty  feet;  thence  at  right  angles  easterly  seven 
hundred  and  fifty  feet  to  a  post,  hewn  on  the  side  facing  the 
claim,  and  marked  "Mascot  lode,  center  south  side  line"; 
thence  continuing  in  the  same  course  seven  hundred  and  fifty 
feet  to  the  point  of  beginning. 

Dated  April  6, 1902.  JOSEPH  BATES,  Locator, 


SOUTH   DAKOTA. 

The  requirements  in  this  state  regarding  preliminary  notices  and  loca- 
tion certificates  for  lode  mining  claims  are  the  same  as  the  requirements 
in  North  Dakota,  and  the  forms  suggested  for  the  latter  state,  given  on 
a  preceding  page,  may  be  used  in  South  Dakota,  with  the  addition  of 
the  form  of  the  register's  certificate  for  posting,  given  below. 

Register's  Oertificate  for  Posting. 

I,  Henry  Jones,  register  of  deeds  for  the  county  of f 

state  of  South  Dakota,  hereby  certify:  That  on  the  fifteenth 
day  of  A.ugust,  1902,  there  was  filed  for  record  in  my  office, 
as  such  register  of  deeds,  a  certificate  of  location  of  the  Mas- 
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cot  lode  mining  claim,  located  by  Joseph  Bates,  and  situated 

in  the mining  district, county.  South  Dakota. 

That  said  certificate  of  location  now  stands  of  record  in  my 
said  ofSce,  in  book  M  of  mining  certificates,  at  page  492, 

County  Records. 

Witness  my  hand  and  ofiScial  seal,  this  twenty-ninth  day  of 
August,  1902.  Henby  Jones,  Register  of  Deeds. 

This  certificate  or  a  copy  thereof  must  be  posted  on  the  claim,  on  the 
same  post  or  tree  on  which  the  original  notice  is  posted,  within  ninety 
days  from  the  date  of  the  original  notice. 


UTAH. 

Notice  of  Location  for  Lode  Olaim. 

Notice  is  hereby  given,  that  I,  George  Riter,  a  citizen  of 
the  United  States,  have,  on  this  tenth  day  of  July,  1902, 
discovered  and  located  a  lode,  bearing  gold,  silver,  and  other 
valuable  deposits,  which  lode  I  have  named  the  Omega  lode; 

That  the  general  course  of  the  said  lode  is  north  and  south, 
and  that  I  claim  seven  hundred  and  fifty  feet  north  and  seven 
hundred  and  fifty  feet  south  of  the  discovery  monument  on 
which  this  notice  is  posted;  and  that  I  claim  three  hundred 
feet  on'  each  side  of  the  center  of  the  vein  ;^ 

That  the  said  claim  is  located  in  the  Juniper  mining  district, 
county  of  Eern,  state  of  Utah,  and  is  bounded  and  described 
as  follows,  to  wit: — 

Beginning  at  a  large  pine  tree  twenty  feet  south  of  the 
point  where  the  Summit  trail  crosses  the  south  bank  of  Rapid 
river,  which  tree  is  hewn  and  marked  "Omega,  N.  E.  Cor."; 
thence  southerly  fifteen  hundred  feet  to  a  post  set  in  the 
ground,  hewn  and  marked  ''Omega,  S.  E.  Cor.";  thence  at 
right  angles  westerly  six  hundred  feet  to  a  tree  blazed  and 
marked  ** Omega,  S.  W.  Cor.,"  from  which  tree  shaft  No.  1 
of  the  Sensation  mine  bears  southwesterly  one  hundred  feet ; 

^If  a  placer  elaim,  snbstitnte  instead  of  this  paragraph  the  following: 
That  the  said  claim  consists  of  a  tract  of  land  containing  twenty  acres. 
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thence  at  right  angles  northerly  to  a  post  set  in  the  gronnd, 
hewn  and  marked  "Omega,  N.  W.  Cor.";  thence  at  right  an- 
gles easterly  six  hundred  feet  to  the  point  of  beginning. 

Dated  July  25,  1902.  GEORGE  RITER,  Locator. 

Note.— The  notice  must  be  posted  at  the  time  of  discovery,  and  a  sab- 
stantial  copy  thereof  must  be  recorded  in  the  office  of  the  county  recorder 
within  thirty  days  after  the  date  of  posting,  unless  the  claim  is  situated 
within  the  limits  of  a  mining  district  having  a  recorder  of  its  own,  in 
which  case  two  copies  of  the  notice  must  be  filed  with  such  diatriet 
recorder,  who  is  required  to  send  one  to  the  county  recorder. 


WASHINGTON. 


Preliminary  Notice  for  Posting  on  Lode  Olaim. 

Notice  is  hereby  given,  that  I,  John  Black,  a  dtizen  of  the 
United  States,  have  this  third  day  of  August,  1902,  discovered 
a  lode  of  rock  in  place,  bearing  gold,  silver,  and  other  valuable 
deposits,  and  hereby  claim  fifteen  hundred  feet  of  the  same 
as  a  lode  mining  claim.  At  the  place  of  said  discovery  and 
at  the  time  of  making  the  same,  I  have  posted  this  notice. 
The  name  of  said  lode  shall  be  the  Acme  lode. 

Dated  August  3, 1902.  JOHN  BLACK,  Locator. 

Notice  of  Lode  Location. 

Notice  is  hereby  given,  that  on  Augujst  3,  1902,  I,  John 
Black,  a  citizen  of  the  United  States,  discovered  in  the  Wallu- 

ma  mining  district, county,  Washington,  a  lode  of  rock 

in  place,  bearing  gold,  silver,  and  other  valuable  deposits, 
which  lode  I  named  the  Acme  lode. 

Thereafter,  and  before  filing  this  notice  for  record,  I  located 
a  claim  thereon  as  follows :  I  sunk  a  discovery  shaft  upon  said 
lode  to  the  depth  of  twelve  feet  from  the  lowest  part  of  said 
shaft  at  the  surface,  disclosing  a  well-defined  vein.  I  posted 
at  the  discovery  at  the  time  of  making  the  same,  a  notice  con- 
taining the  name  of  the  lode,  the  name  of  the  locator,  and 
the  date  of  discovery.  I  marked  the  surface  boundaries  of 
said  claim  by  placing  at  each  comer  thereof  substantial 
posts  bearing  the  name  of  said  lode  and  the  date  of  said 
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location.  All  of  said  posts  were  at  least  three  feet  high,  four 
inches  in  diameter,  and  set  in  the  ground  in  a  substantial 
manner. 

The  general  course  of  said  claim  and  the  lode  therein  is 
northwest  and  southeast.  I  claim  in  length  along  said  lode 
six  hundred  feet  northwest  and  nine  hundred  feet  southeast 
from  the  point  of  discovery.  I  also  claim  three  hundred  feet 
on  each  side  of  the  middle  of  the  said  lode. 

Said  claim  as  marked  on  the  ground  is  bounded  and  de- 
scribed as  follows: — 

Commencing  at  a  post  five  hundred  feet  south  of  Indian 
rock  on  the  south  slope  of  Wizard  mountain,  which  post  is 
marked  *'N.  Cor.  Acme  lode,  located  Aug.  3,  1902*';  thence 
southwest  six  hundred  feet  to  a  post  marked  ''W.  Cor. 
Acme  lode,  located  Aug.  3,  1902";  thence  at  right  angles 
southeast  fifteen  hundred  feet  to  a  post  marked  ^'S.  Cor. 
Acme  lode,  located  Aug.  3,  1902";  thence  at  right  angles 
northeast  six  hundred  feet  to  a  post  marked  ''E.  Cor.  Acme 
lode,  located  Aug.  3,  1902";  thence  northwest  fifteen  hun- 
dred feet  to  the  point  of  commencement. 

Dated  October  15, 1902.  JOHN  BLACK,  Locator. 

Non.— This  notice  must  be  filed  for  record  with  the  county  auditor 
within  ninety  days  from  the  date  of  discovery. 

Certificate  of  Placer  Location. 

I,  Henry  Williams,  hereby  certify:  That  I  have  on  this 
fifth  day  of  June,  1902,  discovered  within  the  limits  of  the 
land  hereinafter  described  a  valuable  placer  deposit,  and  have 
on  said  day  posted  this  notice  at  the  said  point  of  discovery, 
and  claimed  said  land  as  a  placer  mining  claim.  Said  claim 
shall  be  named  the  Williams  placer.    It  is  situated  on  public 

surveyed  lands  in mining  district,  county  of , 

state  of  Washington,  and  is  described  as  the  south  half  of  the 
southwest  quarter  of  the  southeast  quarter  of  section  9,  town- 
ship   , base  and  meridian. 

Dated  June  5,  1902.  HENRY  WILLIAMS,  Locator. 

Within  thirty  days  from  the  date  of  dieeovery,  the  above  notice  must 
be  recorded  in  the  office  of  the  county  auditor.  ^ 
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WYOMING. 

The  forms  given  for  the  location  and  recording  of  lode  claims  in 
Washington  fulfill  the  requirements  of  the  laws  of  Wyoming  with  the 
following  exceptions:  If  the  claim  is  upon  ground  surreyed  bj  the 
United  States  system  of  land  survey,  the  laws  of  Wyoming  require  the 
description  to  be  made  with  reference  to  section  or  quarter-section  eor- 
ners.  The  laws  of  Wyoming  also  require  the  surface  boundaries  to  be 
marked  by  six  substantial  posts  or  stone  monuments  hewed  or  marked 
.on  the  sides  which  face  toward  the  claim,  one  at  each  comer  and  one  at 
the  center  of  each  side-line. 

The  certificate  must  be  recorded  in  the  offiee  of  the  county  clerk  and 
ex-ofKcio  register  of  deeds,  within  sixty  days  after  the  date  of  discovery. 

For  placer  locations  the  forms  given  for  Colorado  may  be  used.  But 
in  Wyoming  the  locator  of  a  placer  claim  has  ninety  days  after  the  date 
of  discovery  within  which  to  record  his  claim. 


ALASKA. 

The  district  of  Alaska  has  no  legislative  powers,  and  the  manner  of 
locating  and  recording  claims  is  governed  by  local  regulations.  Any  of 
the  forms  heretofore  given  will  fulfill  the  requirements  of  the  federal 
law,  and  may  be  used  in  Alaska,  if  they  meet  the  requirements  of  the 
local  rules. 


PATENT  PROCEEDINGS. 

LODES. 

FBECEDENTS  SBLEGTED  FBOM  A  CASE  WHICH  HAS  PASSED 
THE  SCEUTINY  OP  THE  LAND  DEPABTMENT,  AND  PAT- 
ENT ISSUED  THEBEIN. 

Application  for  Surrey. 

San  Fbancisgo,  Cal.,  September  13,  1894. 
United  States  Surveyor-General,  San  Francisco : — 

Sir:  As  attorneys  for  James  N.  Gaihey,  Andrew  McC. 
Gathey,  and  William  King,  claimants,  we  hereby  make  appli* 
cation  for  an  official  survey,  under  the  provisions  of  chapter 
six,  title  thirty-two,  of  the  Revised  Statutes  of  the  United 
States,  and  regulations  and  instructions  thereunder,  of  the 
mining  claim  known  as  the  Daisy  quartz  mine,  situate  in 
Goulterville  mining  district,  Mariposa  county,  Galifomia,  in 
section  36,  township  No.  3  south,  range  No.  16  east.  Mount 
Diablo  meridian.  Said  claim  is  based  upon  a  valid  location 
made  on  June  25,  1890,  and  duly  recorded  on  July  7,  1890, 
and  is  fully  described  in  the  duly  certified  copy  of  the  record 
of  the  location  certificate,  filed  herewith.  Said  certificate  con- 
tains  the  name  of  the  locator,  the  date  of  location,  and  such  a 
definite  description  of  the  claim  by  reference  to  natural  objects 
or  permanent  monuments  as  will  identify  the  claim,  and  said 
location  has  been  distinctly  marked  by  monuments  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced. 

We  request  that  you  will  send  us  an  estimate  of  the  amount 
required  to  defray  the  expenses  of  platting  and  other  work 
in  your  office,  required  under  the  regulations,  that  we  may 
make  proper  deposit  therefor,  and  that  thereupon  you  will 
cause  the  survey  to  be  made  by  Gharles  E.  Uren,  United  States 
deputy  mineral  surveyor,  and  proper  action  to  be  taken  there- 
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on  by  your  office,  as  required  by  the  United  States  mining 
laws  and  regulations  thereunder. 

LINDLET  &  EICKHOPP, 
Attorneys  for  Claimants. 
Postoffice  address,  530  California  street,  San  Francisco,  Cal. 

NoTB.— Consult  S  670.    As  to  maimer  of  conducting  survey,  see  i  671. 
Surveyor-general's  certificate  as  to  expenditures,  S  673. 


Insimments    required   to    aeeompany    the    applieatioii    ( 
tion  678). 

1.    The  Appucation  for  Patent,  with  Appbovsd  Field  Notes 

Attached. 
II.    Ck)PY  OP  THE  Plat. 
III.    Cebtipisd  Copy  of  Location  Notice. 
lY.    PsooF  OF  Posting  on  Claik  the  Notice  of  Intention  to  Apply 

FOR  Patent,  and  Copt  of  Plat. 
v.    Proof  of  Citizenship. 
VI.    Agrsbxent  of  Pubusheb  of  Newspapul 
VII.    Proof  that  Annual  Labor  has  been  Performed. 
VIII.    Abstract  of  Title. 
IX    Proof  of  Mineral  Character  of  Land. 


L 

Application  for  Patent. 

[To  be  attached  to  approved  field  notes.] 

In  the  United  States  Land  Office,  at  Stockton,  Cau- 

FOBNU. 

In  the  Matter  of  the  Application  for  Patent 
for  the  Daisy  Quartz  Mine,  Coulterville 
Mining  District,  Mariposa  County,  Cali- 
fornia. 

To  the  Register  and  Receiver  United  States  Land  Office,  Stock- 
ton, California; — 

State  of  Caufobnia,  "I 
County  of  Mariposa.  J 

James  N.  Cathey,  being  first  duly  sworn,  deposes  and  says : 
That  by  virtue  of  a  compliance  with  the  proviaions  of  the 
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laws  of  the  United  States  and  the  rules  and  regulations  there- 
under prescribed  by  the  land  department  of  the  United  States, 
and  of  the  laws  of  the  state  of  California,  governing  the 
acquisition  of  title  to  mineral  lands  on  the  public  domain, 
this  a£Sant,  James  N.  Cathey,  together  with  Andrew  McG. 
Cathey  and  William  King,  are  the  owners  as  tenants  in  com- 
mon, and  are  in  the  actual,  quiet,  and  undisturbed  possession 
of  that  certain  lode  mining  claim,  containing  gold  and  silver, 
situate  in  section  thirty-six  (36),*  township  three  (3)  south, 
range  sixteen  (16)  east.  Mount  Diablo  base  and  meridian,  in 
the  Coulterville  mining  district,  Mariposa  county,  state  of 
California,  known  as  and  called  the  Daisy  quartz  mine. 

The  area  and  extent  of  said  mining  claim  are  particularly 
set  forth  and  described  in  the  ofiBcial  field  notes  of  survey 
thereof,  hereto  attached  and  made  a  part  hereof,  dated  October 
19,  1894,  and  in  the  ofScial  plat  of  said  survey  now  posted 
conspicuously  upon  said  mining  claim,  a  copy  of  which  is 
filed  herewith,  to  which  reference  is  hereby  made. 

Affiant  further  states  that  the  facts  relative  to  the  owner- 
ship and  right  of  possession  of  himself  and  his  said  cotenants, 
are  substantially  as  follows : — 

This  affiant  and  the  said  Andrew  McC.  Cathey,  having 
theretofore  discovered  within  the  boundaries  of  said  claim  a 
ledge  of  rock  in  place  carrying  gold,  on  June  25,  1890,  duly 
located  said  mining  claim,  by  posting  upon  said  claim  a  proper 
notice  of  location,  and  marking  the  boundaries  of  said  claim 
so  they  could  be  readily  traced.  Thereafter,  and  on  July  7, 
1890,  they  caused  a  notice  of  such  location  to  be  recorded  in 
the  office  of  the  county  recorder  of  Mariposa  county,  where 
the  same  is  now  of  record  in  book  G  of  quartz  records,  at 
page  209. 

A  certified  copy  of  said  notice  of  location  accompanies  this 
application,  and  is  hereby  referred  to  for  all  the  particulars 
therein  contained. 

Thereafter,  and  on  September  4,  1893,  the  said  Andrew 
McC.  Cathey  sold  and  conveyed  by  deed  to  William  King  an 

*  This  section  had  been  returned  as  mineral,  and  the  state  had  selected 
other  lands  in  lien  thereof. 
Lindley  on  M.— 124 
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undivided  one-fourth  interest  in  said  mining  claim,  which 
said  deed  is  rocorded  in  the  office  of  the  county  recorder  of 
Mariposa  county,  in  book  14  of  deeds,  page  189. 

That  ever  since  said  date  affiant  and  the  said  Andrew  McC. 
Cathey  and  William  King  have  been  the  owners  of  said  min- 
ing claims  as  tenants  in  common,  holding  and  owning  inter- 
ests in  the  same,  as  follows,  to  wit : — 

James  N.  Cathey,  an  undivided  one  half  thereof; 

Andrew  McC.  Cathey,  an  undivided  one  fourth  thereof ; 

William  King,  an  undivided  one  fourth  thereof. 

That  at  the  time  of  making  said  location  the  said  James 
N.  Cathey  and  Andrew  McC.  Cathey,  locators,  were,  and  are 
now,  citizens  of  the  United  States,  and  said  William  King  is 
a  citizen  of  the  United  States,  all  of  which  wiU  more  fully 
appear  from  their  several  affidavits  which  accompany,  and 
are  filed  with,  this  application,  reference  being  made  to  said 
affidavits  for  aU  the  particulars  therein  contained. 

That  at  the  time  of  making  said  location  said  locators 
entered  into  the  possession  of  said  mining  daim,  and  ever 
since  have  been,  and  with  their  said  cotenant,  the  said  Wil- 
liam King,  are  now  in  the  exclusive  possession  of  the  same. 
»  There  are  no  miners'  rules  or  regulations  now  in  force  in 
th^  Coulterville  mining  district.  Those  in  existence  prior  to 
the  passage  of  the  act  of  congress  of  May  10,  1872,  became 
obsolete,  and  have  not  been  observed  or  in  force  since  the 
passage  of  said  act. 

The  value  of  the  labor  done  and  improvements  made  upon 
said  mining  claim  by  affiant  and  his  cotenants  exceeds  the 
sum  of  four  thousand  dollars  ($4,000). 

Said  improvements  consist  of  the  following: — 

A  main  working  tunnel  four  feet  by  six  feet,  two  hundred 
and  forty-five  feet  long,  where  it  intersects  the  ledge;  tim- 
bered where  necessary.  From  the  face  of  the  tunnel  where 
the  ledge  is  intersected,  lateral  drifts  are  extended  on  the 
ledge  northeast  and  southwest,  aggregating  one  hundred  and 
thirty  feet  in  length,  averaging  in  width  six  feet. 

The  actual  expense  of  running  said  tunnel  and  drifts 
exceeds  the  sum  of  twenty-five  hundred  dollars. 

Forty  feet  of  tunnel,  forty  feet  of  drifts,  and  thirty  feet 
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of  incline  on  such  vein,  all  of  customary  size  for  practical 
mining  operations,  the  expense  and  cost  of  running  which 
exceeded  the  sum  of  six  hundred  dollars. 

Other  open  cuts,  exposing  the  vein,  the  aggregate  cost  of 
which  will  approximate  two  hundred  dollars. 

In  consideration  of  said  facts,  and  in  conformity  with  the 
provisions  of  chapter  six  of  title  thirty-two  of  the  Revised 
Statutes  of  the  United  States,  application  is  hereby  made  by 
affiant  in  behalf  of  himself  and  Andrew  McC.  Cathey  and 
William  King,  his  cotenants,  for  a  patent  from  the  govern- 
ment of  the  United  States  for  the  said  Daisy  quartz  mine,  as  so 
officially  surveyed  and  platted. 

JAMES  N.  CATHEY. 

Subscribed  and  sworn  to  before  me,  this  tenth  day  of  Janu- 
ary, 1895;  and  I  hereby  certify  that  I  consider  the  above 
deponent  a  credible  and  reliable  person,  and  that  the  fore- 
going affidavit,  to  which  was  attached  the  field  notes  of  survey 
of  the  Daisy  quartz  mine,  was  read  and  examined  by  him 
before  his  signature  was  affixed  thereto  and  the  oath  made 
by  him.  F.  E.  Hall, 

Justice  of  the  Peace  in  and  for  No.  3  township, 
Mariposa  county,  California. 

Note.  ~  The  certificate  of  the  county  clerk  of  Mariposa  county  as  to 
the  official  character  and  genuineness  of  the  signature  of  the  justice  of 
the  peace  was  attached.  This  would  be  unnecessary  if  the  oath  had  been 
administered  before  a  notary  or  clerk  of  a  court  of  record  having  a 
seal. 

II. 

Copy  of  Plat  Furnished  by  Surveyor-Oeneral. 

III. 
Oertifled  Oopy  of  Notice  of  Location. 

Notice  is  hereby  given,  that  the  undersigned,  in  com- 
pliance with  the  requirements  of  the  Revised  Statutes  of  the 
United  States  and  the  local  customs,  laws,  and  regulations, 
have  this  day  located,  and  claim  fifteen  hundred  linear  feet 
along  the  course  of  this  lead,  lode,  or  vein,  of  mineral-bearing 
quartz,  and  three  hundred  feet  in  width  on  each  side  of  the 
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middle  of  said  lead,  lode,  or  vein,  together  with  all  mineral 
deposits  contained  therein,  and  all  timber  growing  within  the 
limits  of  said  claim,  and  all  water  and  water  privileges  thereon 
or  appurtenant  thereto,  situate  in  the  Coulterville  mining 
district,  in  the  county  of  Mariposa,  state  of  California,  and 
more  particularly  described  as  follows,  to  wit: — 

Commencing  at  an  open  cut  on  the  lead,  lode,  or  vein,  at 
an  oak  stake  with  stone  monument  around  it,  on  the  north 
^ide  of  Merced  river,  between  the  Old  Bed  Banks  and  Crown 
Peak;  thence  running  in  a  northwesterly  direction  a  distance 
of  eight  hundred  and  seventy  feet,  and  in  a  southeasterly 
direction  a  distance  of  six  hundred  and  thirty  feet,  to  a  smaU 
pine  tree  and  a  small  oak  tree,  growing  in  close  proximity  to 
each  other,  with  stone  monument  around  them;  the  other 
comer  and  center  monuments  are  marked  by  stakes  with  rock 
mounds  around  them. 

The. claim  shall  be  known  as  the  Daisy  mine. 

Located  June  25, 1890.      JAMES  N.  CATHEY, 

ANDREW  McC.  CATHEY, 

Locators. 

State  op  California,  I 
County  of  Mariposa.    \ 

I,  Maurice  Newman,  county  recorder  in  and  for  said 
county,  do  hereby  certify  the  foregoing  to  be  a  full,  true,  and 
correct  copy  of  the  notice  of  location  of  the  Daisy  mine,  as 
the  same  appears  of  record  in  my  office,  in  book  G,  page  209, 
of  quartz  records  of  Mariposa  county. 

Witness  my  hand  and  official  seal,  this  second  day  of  Octo- 
ber, A.  D.  1894*  Maurice  Newman, 

(Seal.)  County  Recorder. 

IV. 
Proof  of  Posting  Notice  and  Diagram  on  Claim. 

[Title  same  as  in  I.] 

State  op  California,   ) 

>     ss 
County  of  Mariposa.    J 

W.  A.  Jones  and  William  Doidge,  each  for  himself,  and 
not  one  for  the  other,  being  first  duly  sworn  according  to  law, 
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deposes  and  says:  That  he  is  a  citizen  of  the  United  States, 
over  the  age  of  twenty-one  years,  and  was  present  on  the  9th 
day  of  January,  1895,  when  a  plat  representing  the  Daisy 
quartz  mine,  situated  in  Coulterville  mining  district,  Mari- 
posa county,  California,  and  certified  to  as  correct  by  the 
United  States  surveyor-general  of  California,  and  designated 
by  him  as  lot  No.  61,  in  township  3  south,  range  16  east.  Mount 
Diablo  meridian,  together  with  a  notice  of  the  intention  of 
James  N.  Cathey,  in  behalf  of  himself  and  Andrew  McG. 
Cathey  and  William  King,  his  co-owners,  to  apply  for  a 
patent  for  the  mining  claim  and  premises  so  platted,  was 
posted  in  a  conspicuous  place  upon  said  mining  claim,  to- 
wit :  at  the  mouth .  of  the  main  working  tunnel  upon  said 
claim,  marked  'funnel"  on  the  official  plat,  facing  the 
traveled  trail  which  passes  said  tunnel,  where  the  same  can 
be  easily  seen  and  examined. 

A  full  and  true  copy  of  the  notice,  so  conspicuously  posted 
upon  said  claim,  is  annexed  hereto,  marked  ''Exhibit  A,"  and 
made  a  part  of  this  affidavit.  W.  A.  JONES, 

WM.  DOIDGB, 

Subscribed  and  sworn  to  before  me,  this  ninth  day  of  Janu- 
ary, 1895;  and  I  hereby  certify  that  I  consider  the  above 
deponents  credible  and  reliable  witnesses,  and  that  the  fore- 
going affidavit  was  read  by  each  of  them  before  their  sig- 
natures were  affixed  thereto  and  the  oath  made  by  them. 

F.  E.  Hall, 
Justice  of  the  Peace,  No.  3  township, 
Mariposa  county,  California. 

EXHIBIT  A. 

Notice  of  Application  op  James  N.  Cathet  in  Behalf  of 
Himself  and  his  Co-owners,  Andrew  McC.  Cathey 
AND  William  King,  for  a  United  States  Patent  to 
the  Daisy  Quartz  Mine. 

Notice  is  hereby  given,  that  in  pursuance  of  chapter  six 
of  title  thirty-two  of  the  Revised  Statutes  of  the  United  States, 
the  undersigned,  James  N.  Cathey,  whose  post-office  address 
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is  Bear  Valley,  Mariposa  county,  California,  in  behalf  of 
himself  and  Andrew  MeC.  Cathey  and  William  King,  co- 
owners  with  him,  claiming  thirteen  hundred  and  seventy  and 
eight-tenths  linear  feet  of  the  Daisy  quartz  mine,  vein,  lode, 
or  mineral  deposit,  bearing  gold,  with  surface  ground  three 
hundred  feet  in  width  on  the  southwest  side  of  the  lode  and 
on  the  northeast  side,  width  varying  from  fifty-nine  feet  on 
the  northwest  end-line  to  two  hundred  and  fifteen  feet,  or 
thereabouts,  at  the  southeastern  portion  of  the  claim,  lying 
and  being  situated  within  the  Coulterville  mining  district, 
county  of  Mariposa  and  state  of  California,  being  mineral 

survey  No. ,  is  about  to  make  application  to  the  United 

States  for  a  patent  for  the  said  mining  claim,  which  is  more 
fully  described  as  to  metes  and  bounds  by  the  official  plat 
herewith  posted,  and  by  the  field  notes  of  survey  thereof,  now 
filed  in  the  office  of  the  register  of  the  district  of  lands  subject 
to  sale  at  Stockton,  California,  which  field  notes  of  survey 
describe  the  boundaries  and  extent  of  said  claim  on  the 
surface,  with  magnetic  variation  at  eighteen  degrees  east| 
as  follows,  to-wit : — 

[Here  follows  description  condensed  from  field  notes.  See  soggee* 
tions  in  i  677.] 

The  notice  of  location  of  said  Daisy  quartz  mine  is  of  record 
in  the  office  of  the  recorder  of  Mariposa  county  at  Mariposa, 
in  the  county  and  state  aforesaid,  in  book  O  of  quartz  recordSi 
at  page  209. 

The  presumed  general  course  or  direction  of  the  said  Daisy 
quartz  mine,  vein,  lode,  or  mineral  deposit,  is  shown  upon 
the  plat  posted  herewith,  as  near  as  can  be  determined  from 
present  developments,  this  claim  being  for  thirteen  hundred 
and  seventy  and  eight-tenths  linear  feet  thereof,  together 
with  the  surface  ground  shown  upon  the  official  plat  posted 
herewith.  The  said  mining  claim  hereby  sought  to  be  pat- 
ented is  bounded  as  follows,  to  wit : — 

On  the  northeast  by  the  Crown  Lead  quartz  mine  (lot  No. 
48-a),  the  Crown  Peak  quartz  mine  (lot  No.  49-a),  and  the 
Jubilee  quartz  mine;  on  all  other  sides  by  vacant  and  unoc- 
cupied land,  the  said  claim  being  designated  as  lot  No.  61 
in  the  official  plat  posted  herewith. 


PATENT    PROCEEDINGS.  1975 

Any  and  all  persons  claiming  adversely  the  mining  ground, 
vein,  lode,  premises,  or  any  portion  thereof  so  described,  sur- 
veyed, platted,  and  applied  for,  are  hereby  notified  that, 
unless  their  adverse  claims  are  duly  filed  according  to  law, 
and  the  regulations  thereunder,  within  the  time  prescribed 
by  law,  with  the  register  of  the  United  States  land  ofSce  at 
Stockton,  in  the  county  of  San  Joaquin,  state  of  Califor- 
nia, they  will  be  barred  by  virtue  of  the  provisions  of  said 
statute. 

JAMES  N.  CATHEY, 
In  behalf  of  himself  and  Andrew  McC.  Cathey  and 
William  King,  his  co-owners. 

Dated  and  posted  on  the  ground  this  ninth  day  of  January, 
1895. 

Witnesses :       W.  A.  Jones, 

Wm.  DomoE. 


V. 

Affidavit  of  Citizenship  of  James  N.  Oathey. 

[Titie  same  as  in  L] 

State  op  Calipobnia,    . 

'      ss. 


: 


County  of  Mariposa 

James  N.  Cathey,  being  first  duly  sworn  according  to  law, 
deposes  and  says : — 

I  am  the  owner  of  an  undivided  one  half  part  of  the  Daisy 
quartz  mine,  situated  in  Coulterville  mining  district,  Mari- 
posa county,  state  of  California,  designated  upon  the  ofiScial 
plat  thereof  as  lot  No.  61,  in  township  3  south,  range  16  east, 
Mount  Diablo  base  and  meridian. 

In  behalf  of  myself  and  my  co-owners,  William  King  and 
Andrew  McC.  Cathey,  I  am  about  to  make  application  for  a 
United  States  patent  for  said  Daisy  quartz  mine. 

I  am  a  native-bom  citizen  of  the  United  States.  I  was  bom 
in  Saline  county,  state  of  Arkansas,  in  the  year  1847,  and  am 
now  a  resident  of  Mariposa  county,  California. 

JAMES  N.  CATHEY. 
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Subscribed  and  sworn  to  before  me,  this  ninth  day  of 

January,  A.  D.  1895.  P.  E.  Hall, 

Justice  of  the  Peace,  No.  3  township^ 

Mariposa  county,  California. 

Note.— Similar  affidavits  were  made  by  Andrew  MeO.  Cathey  and 
William  King. 

VI. 
Agreement  of  Publisher, 

[Title  same  as  in  L] 

State  op  Cald'ornia,  1 

>     ss 
County  of  Mariposa.    J 

The  undersigned,  publisher  and  proprietor  of  the  "Mari- 
posa Gazette,"  a  weekly  newspaper  published  at  Mariposa, 
county  of  Mariposa,  and  state  of  California,  does  hereby 
agree  to  publish  a  notice,  required  by  chapter  six  of  title 
thirty-two,  Revised  Statutes  of  the  United  States,  of  the  inten- 
tion of  James  N.  Cathey  to  apply  for  a  patent  for  the  Daisy 
quartz  mine,  situated  in  Coulterville  mining  district,  county  of 
Mariposa,  state  of  California,  and  to  hold  the  said  James  N. 
Cathey  alone  responsible  for  the  amount  due  for  publishing 
the  same. 

And  it  is  hereby  expressly  stipulated  and  agreed  that  no 
claim  shall  be  made  against  the  government  of  the  United 
States,  or  its  officers  or  agents,  for  such  publication. 

Witness  my  hand  and  seal,  this  ninth  day  of  January,  1895. 

JOHN  JONES,  Publisher. 

VII. 
Proof  of  Labor  (by  Claimant). 

[Title  same  as  in  L] 

State  op  Calipornia,  j 
County  of  Mariposa,    j 

James  N.  Cathey,  being  first  duly  sworn,  deposes  and  says: 
I  am  the  owner  of  an  undivided  one-half  interest  in  the  Daisy 
quartz  mine,  designated  upon  the  official  plat  of  said  mine  as 
lot  61,  in  township  3  south,  range  16  east.  Mount  Diablo  meri- 
dian. 
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I  know  of  my  own  knowledge,  that  at  least  one  hundred 
dollars'  worth  of  labor  was  done  by  myself  and  my  co-owners 
upon  and  within  the  boundaries  of  said  Daisy  quartz  mine 
during  each  and  every  year  from,  and  including,  the  year 
1891,  down  to,  and  including,  the  year  1894,  for  the  purpose 
of  holding  and  developing  said  daim. 

During  the  year  1894  over  one  thousand  dollars  have  been 
expended  in  running  one  hundred  and  thirty  feet  of  lateral 
drifts  along  the  vein,  from  the  face  of  the  main  working 
tunnel,  and  at  the  present  time  the  work  of  extending  said 
drifts  is  being  actively  prosecuted.     JAMES  N.  CATHEY. 

Subscribed  and  sworn  to  before  me,  this  ninth  day  of  Janu- 
ary, 1895;  and  I  hereby  certify  that  I  consider  the  above 
deponent  a  credible  and  reliable  witness,  and  that  the  fore- 
going affidavit  was  read  by  him  before  his  signature  was 
affixed  thereto  and  the  oath  made  by  him.        P.  E.  Hall, 

Justice  of  the  Peace,  No.  3  township, 
Mariposa  county,  California. 

Proof  of  Labor  (by  Witnesses). 

ITitle  same  as  in  L] 

State  of  Calipoenia,  ) 
County  of  Mariposa,   j 

W.  A.  Jones  and  William  Doidge,  being  first  duly  sworn, 
each  for  himself  and  not  one  for  the  other,  deposes  and  says : — 

That  he  is  a  citizen  of  the  United  States,  over  twenty-one 
years  of  age,  is  a  miner  by  occupation,  and  resides  in  Mari- 
posa county,  California ; 

That  he  is  well  acquainted  with  the  Daisy  quartz  mine, 
situated  in  section  36,  township  3  south,  range  16  east.  Mount 
Diablo  meridian,  Coulterville  mining  district,  Mariposa 
county,  California; 

That  he  knows  of  his  own  knowledge  that  labor  to  the 
value  of  more  than  one  thousand  dollars  was  actually  per- 
formed upon  and  within  the  boundaries  of  said  Daisy  quartz 
mine  during  the  year  1894,  for  the  purpose  of  developing  said 
claim ;  said  labor  was  done  for  the  owners  of  said  mine,  James 
N.  Cathey,  Andrew  McC.  Cathey,  and  William  King,  and 
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consisted  of  lateral  drifts  along  the  vein,  extended  from  the 
face  of  the  main  working  tunnel.  Work  is  at  the  present  time 
beijig  actually  prosecuted  in  said  tunnel  and  drifts. 

W.  A.  JONES, 
WM.  D0ID6E. 

Subscribed  and  sworn  to  before  me,  this  ninth  day  of  Janu- 
ary,  1895;  and  I  hereby  certify  that  I  consider  the  above 
deponents  credible  and  reliable  witnesses,  and  that  the  fore- 
going affidavit  was  read  by  each  of  them  before  their  sig- 
natures were  affixed  thereto  and  the  oath  made  by  them. 

P.  E.  Hall, 
Justice  of  the  Peace,  No.  3  township^ 
Mariposa  county ,  California. 

VIIL 
Abstract  of  Title. 

The  abstract  of  title  exhibits  the  record  history  of  the  daini  as  set 
forth  in  the  patent  application  (I). 

NoTi.»For  suggestions  as  to  abstracts,  see  S  687. 

IX. 

Proof  of  Mineral  Character  of  Land  and  Improvementa 

(by  Witnesses.) 

[Title  same  as  in  1.] 

State  op  CaufobniAj 
County  of  Mariposa. 

,W.  A.  Jones  and  William  Doidge,  being  first  duly  sworn, 
each  for  himself  and  not  one  for  the  other,  deposes  and  says : — 

That  he  is  a  citizen  of  the  United  States,  over  the  age  of 
twenty-one  years,  and  resides  in  Mariposa  county,  California: 

That  he  is  by  occupation  a  practical  miner,  and  has  fol- 
lowed that  occupation  for  many  years ; 

That  he  is  well  acquainted  with  the  Daisy  quartz  mine, 
situated  in  the  southern  portion  of  section  36,  township  3 
south,  range  16  east.  Mount  Diablo  base  and  meridian,  in  the 
Coulterville  mining  district,  Mariposa  county,  state  of  Cali- 
fornia. 

Said  Daisy  quartz  mine  is  situated  about  six  miles  south* 
east  of  the  town  of  Coulterville,  and  about  five  and  one  half 
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miles  northwest  of  the  town  of  Bear  Valley,  in  said  Mariposa 
county,  on  the  west  slope  of  the  Sierra  Nevada  mountains. 

Traversing  said  mining  claim  in  a  general  northwesterly 
and  southeasterly  direction  is  a  ledge  of  rock  in  place,  carry- 
ing gold  and  silver.  The  ledge  crops  out  at  intervals  within 
the  claim,  and  the  vein  is  exposed  in  several  places  where  it 
is  crossed  by  small  ravines  and  gulches,  and  in  open  cuts, 
made  for  the  purpose  of  prospectir'^  the  vein.  This  ledge  is 
considered  to  be  a  fork  of  the  "Mother  Lode,"  which  traverses 
the  Grown  Peak  and  Crown  Lead  mines^  adjoining  the  Daisy 
quartz  mine  on  the  northeast. 

The  ledge  in  the  Daisy  quartz  mine  is  inclosed  on  the  foot 
wall  by  black  slate,  and  on  the  hanging  by  diabase.  It  de- 
scends into  the  earth  in  a  northeasterly  direction,  at  an  aver- 
age angle  from  the  horizon  of  forty-five  degrees.  Its  width 
ranges  from  two  feet  to  eight  feet.  The  quartz  is  of  the  char- 
acter familiarly  known  as  "ribbon  rock,"  It  carries  some 
free  gold  and  auriferous  sulphurets.  It  can  be  worked  by 
the  ordinary  mill  process. 

The  improvements  which  have  been  made  upon  said  prop- 
erty by  the  present  owners,  James  N.  Cathey,  Andrew  McC. 
Cathey,  and  William  King,  are  as  follows : — 

A  main  working  tunnel  four  by  six  feet,  two  hundred  and 
forty-five  feet  long,  where  it  intersects  the  ledge.  It  is  tim- 
bered where  necessary.  From  the  face  of  the  tunnel  where 
the  ledge  is  intersected,  lateral  drifts  are  extended  on  the 
ledge  northeast  and  southwest,  aggregating  one  hundred  and 
thirty  feet  in  length,  and  averaging  six  feet  in  width.  The 
amount  expended  for  such  work  exceeds  the  sum  of  twenty- 
five  hundred  dollars. 

In  addition  thereto,  there  are  forty  feet  of  drifts,  an  upper 
incline  shaft  sunk  thirty  feet  on  the  vein,  all  of  customary 
size  for  practical  mining  operations,  the  expense  and  cost  of 
running  and  the  reasonable  value  of  which  exceeded  the  sum 
of  six  hundred  dollars;  also  other  open  cuts  exposing  the 
vein,  the  aggregate  cost  of  which  will  approximate  two  hun- 
dred dollars.  W.  A.  JONES, 

,WM.  DOIDQE. 
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Subscribed  and  sworn  to  before  me,  this  ninth  day  of  Janu- 
ary, 1895;  and  I  hereby  certify  that  I  consider  the  above 
deponents  credible  and  reliable  witnesses,  and  that  the  fore- 
going affidavit  was  read  by  each  of  them  before  their  sig- 
natures were  affixed  thereto  and  the  oath  made  by  them. 

P.  E.  Hall, 
Justice  of  the  Peace  in  and  for  No.  3  township, 
Mariposa  county,  California. 

Note.— As  the  section  within  which  this  mine  is  situated  was  returned 
as  mineral,  this  proof  may  have  been  unnecessary.  But  we  have  advised 
the  practice  of  submitting  fuU  proofs  on  subject  of  mineral  eharaetcr: 
§  689. 

A  similar  affidavit  by  claimant  accompanied  this. 

X. 
Notice  of  Application  for  Patent. 

[Notice  to  be  published  and  posted  in  register's  office.] 

U.  S.  Land  Office, 
Stockton,  Galifobnia,  January  12, 1895. 

Notice  is  hereby  oiven,  that  James  N.  Cathey,  whose  post- 
office  address  is  Bear  Valley,  Mariposa  county,  California,  in 
behalf  of  himself  and  his  co-owners,  Andrew  McG.  Cathey 
and  William  King,  has  filed  an  application  for  patent  for  the 
lode  mining  claim  called  the  Daisy  quartz  mine,  situated  in 
Coulterville  mining   district,   Mariposa  county,    California, 

being  mineral  survey  No. ,  and  designated  by  the  field 

notes  and  official  plat  on  file  in  this  office  as  lot  No.  61,  in 
township  3  south,  range  16  east.  Mount  Diablo  base  and  meri- 
dian, said  lot  No.  61  being  described  as  follows  (magnetic 
variation  being  eighteen  degrees  east) : — 

[Here  follows  description  condensed  from  field  notes,  same  as  ia 
Exhibit  A,  attached  to  instrument  lY  posted  on  claim.] 

The  presumed  course  of  the  lode  is  northwest  and  southeast. 
The  number  of  feet  claimed  on  the  lode  is  thirteen  hundred 
and  seventy  and  eight  tenths,  extending  from  the  northwest 
lode  post  to  the  southeast  lode  post  of  said  claim,  as  described 
in  the  foregoing  field  notes.  The  surface  ground  claimed  is 
three  hundred  feet  in  width  on  the  southwest  side  of  the  center 
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of  the  lode,  and  on  the  northeast  side  varying  from  fifty-nine 
feet  to  two  hundred  and  fifteen  feet,  or  thereabouts,  to  con- 
form to  the  lines  of  adjoining  claims. 

The  notice  of  location  of  said  Daisy  quartz  mine  is  of  record 
in  the  office  of  the  county  recorder  of  Mariposa  county,  at 
Mariposa,  in  book  G  of  quartz  records,  at  page  209. 

The  claims  adjoining  said  Daisy  quartz  mine  are  as  fol- 
lows: On  the  northeast  the  Grown  Lead  quartz  mine  (lot  No. 
48-a),  the  Crown  Peak  quartz  mine  (lot  No.  49-a),  and  the 
Jubilee  quartz  mine  (lot  No.  60).  On  all  other  sides  the  claim 
is  surrounded  by  unoccupied  public  land. 

Any  and  all  persons  claiming  adversly  the  mining  ground, 
vein,  lode,  premises,  or  any  portion  thereof  so  described,  sur- 
veyed, platted,  and  applied  for,  are  hereby  notified  that  unless 
their  adverse  claims  are  duly  filed  according  to  law,  and  the 
regulations  thereunder,  within  the  time  prescribed  by  law, 
with  the  register  of  the  United  States  land  office  at  Stockton, 
in  the  state  of  California,  they  will  be  barred  by  the  provisions 
of  the  law  in  such  cases  made  and  provided. 

J.  WALTER  SMITH,  Register. 

NOTS.— For  directions  as  to  publication,  see  If  685,  689.  For  direc- 
tions as  to  posting  in  register's  office,  see  {  691. 

Upon  completion  of  period  of  publication,  the  claimant  filed  the  fol- 
lowing instmments:  — 

XI.    Pboot  that  Plat  and  Notice  Bemainxd  Posted  on  Glaiic. 

XII.    Statement  or  Fees  and  Gharqes. 
XIII.    ArriDAviT  or  Publication. 
Xrv.    Certificate  op  Clerk  That  No  Suit  is  Pending. 

XV.    Application  to  Pubohasx. 

XL 

Proof  that  Plat  and  Notice  Remained  Posted  on  Claim 

Daring  Time  of  Publication. 

[Title  same  as  in  I.] 

State  op  Calipornm,   ) 
County  of  Mariposa.     ) 

James  N.  Cathey,  being  first  duly  sworn  according  to  law, 
deposes  and  says,  that  he  is  claimant  and  co-owner  with 


1982  FORMS    AND    PBECEDENTS. 

Andrew  McC.  Cathey  and  William  King  in  the  Daisy  quartz 
mining  claim,  situated  in  Coulterville  mining  district,  county 

of  Mariposa,  and  state  of  California,  mineral  survey  No. , 

the  ofScial  plat  of  which  premises,  together  with  a  notice  of 
intention  to  apply  for  a  patent  therefor,  was  posted  thereon, 
on  the  ninth  day  of  January,  1895,  as  fully  set  forth  and  de- 
scribed in  the  affidavit  of  W.  A.  Jones  and  Wm.  Doidge,  dated 
the  ninth  day  of  January,  1895,  which  affidavit  was  duly  filed 
in  the  office  of  the  register,  at  Stockton,  California,  in  this  case ; 
and  that  the  plat  and  notice  so  mentioned  and  described  re- 
mained continuously  and  conspicuously  posted  upon  said 
mining  claim  from  the  ninth  day  of  January,  1895,  until,  and 
including,  the  twentieth  day  of  April,  1895,  including  the  sixty 
days  period  during  which  notice  of  said  application  for  patent 
was  published  in  thd  newspaper. 

JAMES  N.  CATHEY. 

Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of 
April,  1895 ;  and  I  hereby  certify  that  the  foregoing  affidavit 
was  read  to  the  said  James  N.  Cathey  previous  to  his  name 
being  subscribed  thereto,  and  that  deponent  is  a  respectable 
person,  to  whose  affidavit  full  faith  and  credit  should  be  given. 

P.  E.  Hall, 
Justice  of  the  Peace  in  and  for  No.  3  township, 
Mariposa  county,  California. 

XII. 

Statement  of  Fees  and  Ohargea. 

[Title  same  as  in  I.] 

State  op  Califobnia, 
County  of  Mariposa. 

James  N.  Cathey,  being  first  duly  sworn,  deposes  and  says, 
that  he  is  one  of  the  applicants  for  patent  for  the  Daisy  quart? 
mine,  lot  No.  61,  section  36,  township  3  south,  range  16  east 
Mount  Diablo  meridian,  situate  in  Coulterville  mining  dis- 
trict, Mariposa  county,  California;  that  he  has  conducted  said 
application  on  behalf  of  himself  and  his  co-owners,  and  is 
familiar  with  the  sums  of  money  paid  and  expended  in  that 
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behalf ;  that  in  the  prosecution  of  said  application  he  has  paid 
out,  in  the  manner  below  indicated,  the  following  named  uxans, 
and  no  more : — 

To  the  United  States  surveyor-general,  for  fees,  office 

work,  and  stationery   $35.00 

To  the  United  States  deputy  mineral  surveyor 75.00 

Fee  to  the  register,  for  filing  application  for  patent. .  10.00 
For  publication  of  notice  of  application  for  patent.  •  60.00 
Purchase  price  of  land  entered 70.00 

Total $250.00 

JAMES  N.  CATHBY. 

Subscribed  and  sworn  to  before  me,  this  25th  day  of  April, 
1895.  J.  H.  Corcoran, 

(Seal.)      Notary  Public,  Mariposa  county,  California. 

XIIL 
Affidavit  of  Publication. 

[This  is  supplied  b^  the  publisher,  and  its  form  is  stereotyped.] 

XIV. 
Oertiflcate  that  No  Suit  is  Pending. 

State  op  Caupornia,  1 
County  of  Mariposa,     j 

I,  Maurice  Newman,  county  clerk  of  the  county  of  Mari- 
posa, and  ex  officio  clerk  of  the  superior  court  thereof,  do 
hereby  certify,  that  there  is  no  suit  or  action  of  any  character 
pending  in  said  court  involving  the  right  of  possession  to  any 
portion  of  the  Daisy  mine,  situated  in  Coulterville  mining 
district,  Mariposa  county,  California,  of  which  mine  James 
N.  Cathey,  Andrew  McC.  Cathey,  and  William  King  claim 
the  ownership,  and  for  which  patent  has  been  applied  for,  and 
that  there  has  been  no  litigation  before  said  court  affecting 
the  title  to  said  claim,  or  any  part  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
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affixed  the  seal  of  said  court  at  my  office  in  Mariposa,  Mariposa 
county,  California,  this  twenty-fifth  day  of  April,  1895. 

MAUEICE  NEWMAN, 
County  Clerk  of  the  county  of  Mariposa,  and  ex  officio 
clerk  of  the  superior  court  thereof. 

(Seal  of  the  superior  court, 
Mariposa  county.) 

NoTS.~Afl  there  was  no  adverse  proceeding  in  this  ease,  we  do  not 
see  the  necessity  of  requiring  this  certificate.    See  S  759,  p.  942,  note  5. 


XV. 
Application  to  Purchase. 

[Title  same  as  in  I.] 

To  the  Register  and  Receiver  of  the  United  States  Land  Office, 
Stockton,  Cal: — 

Oentlemen:  The  undersigned  claimants,  under  the  provi- 
sions of  the  Revised  Statutes  of  the  United  States,  chapter  six, 
title  thirty-two,  and  legislation  supplemental  thereto,  hereby 
&PPly  ^^  purchase  that  mining  claim  known  as  the  Daisy 
quartz  mine,  situate  in  section  36,  township  3  south,  range  16 
east.  Mount  Diablo  meridian,  designated  as  lot  No.  61.  Said 
mining  claim  embraces  thirteen  and.  ninety-one  one-hun- 
dredths  acres  in  the  Coulterville  mining  district,  in  the  county 
of  Mariposa,  state  of  California,  as  shown  by  survey  thereof, 
and  we  hereby  agree  to  pay  therefor  seventy  dollars,  being 
the  legal  price  thereof. 

Dated  April  25, 1895. 

(Signed)  JAMES  N.  CATHEY, 

ANDREW  McC.  CATHEY, 
WM.  KING. 

[Upon  which  the  register  indorsed  the  following] : — 

I,  J.  Walter  Smith,  register  of  the  land  office  at  Stockton, 

California,  do  hereby  certify  that  the  aforesaid  quartz  mining 

claim,  or  lot  No.  61,  in  section  36,  township  3  south,  range  16 

east.  Mount  Diablo  meridian,  as  applied  for  above,  is  subject 
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to  entry  by  the  above-named  applicants.  The  area  of  said 
quartz  mining  claim  being  thirteen  and  ninety-one  one-han- 
dredths  acres;  the  price  thereof  is  seventy  dollars. 

(Signed)  J.  Walter  Smith, 

Register. 


PLACER  CLAIMS  — UNSURVEYED  LANDS. 

Where  a  placer  claiin  sought  to  be  patented  is  situated  upon  unsur- 
veyed  lands,  the  proceedings  are  similar  to  those  in  cases  of  lodes,  proper 
allowance  being  made  for  the  difference  in  the  nature  of  the  deposits 
(§  699),  a  descriptive  report  being  also  required  from  the  deputy  sur- 
veyor, establishing  the  character  of  the  land  (§  672) ;  but  the  department 
requires,  in  all  cases  of  placers,  an  affirmative  showing  that  no  known 
lodes  exist  within  the  limits  of  the  placer  (§  703). 

We  select  the  following  illustration  as  conforming  to  the  regulations 
of  the  department  in  this  behalf:-— 


Proof  that  No  Known  Lodes  Exist  on  Placer  Claim. 
In  the  United  States  Land  Office,  at  Stockton,  Cau- 

FOBNIA. 

Li  the  Matter  of  the  Application  for  Patent  \ 
for  the  CooLGARDiE  Placer  Mine,  Coulter-  f 
ville  Mining  District,  Mariposa  County,  | 
California.  j 


[A,    ) 


State  of  California, 
County  of  Mariposa. 

A.  M.  da  Silva  and  William  Doidge,  each  of  lawful  age  and 
resident  in  the  county  of  Mariposa,  state  of  California,  being 
first  duly  sworn,  each  for  himself,  and  not  one  for  the  other, 
saith:  That  he  is  a  miner  by  profession;  that  he  is  well 
acquainted  with  the  Coolgardie  placer  mine,  situate  in  Coul- 
terville  mining  district,  county  of  Mariposa,  state  of  Calif or- 

Llndley  on  M.— 125 
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nia,  claimed  by  A.  Wartenweiler^  applicant  for  United  States 
patent  therefor;  that  for  several  years  he  has  resided  near  said 
land,  and  has  been,  and  now  is,  weU  acquainted  with  the  char- 
acter of  said  land,  having  frequently  passed  over  the  same; 
that  his  knowledge  of  said  land  is  such  as  to  enable  him  to 
testify  understandingly  in  regard  thereto;  that  there  is  not, 
to  his  knowledge,  within  the  limits  of  said  placer  claim  any 
vein,  or  lode,  of  quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  or  copper,  or  any  other  valuable 
deposit  in  place,  upon  said  claim  or  any  part  thereof ;  that  he 
has  no  interest  whatever  in  the  said  placer  claim. 

A.   M.   DA   SILVA, 
ym.   DOIDGE. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  Mardi, 
1897;  and  I  hereby  certify  that  the  foregoing  affidavit  was 
read  to  the  above-named  A.  M.  da  Silva  and  Wm.  Doidge  pre- 
'vious  to  their  names  being  subscribed  thereto,  and  that 
deponents  are  reputable  persons,  to  whom  full  faith  and 
credit  should  be  given.  P.  E.  Hall, 

Justice  of  the  Peace  in  and  for  No.  3  township, 
Mariposa  county,  California. 

Note.— An  affidavit  of  similar  import,  made  by  claimant,  ia  also  filed. 

SAME— SUBVETED  LANDS. 

Where  the  placer  claim  ia  located  by  government  subdivision,  no 
sorvey  ia  necessary  (§  672).  A  descriptive  report  by  a  deputy  mineral 
surveyor  may  be  obtained  (§  701),  but  is  not  required.  Proof  of  the 
mineral  character  of  the  land  must  be  supplied  by  affidavits  (S  702). 

As  the  surveyor-general  has  no  office  to  perform  in  this  class  of  casei^ 
proof  of  the  five  hundred  dollars'  expenditure  for  patent  purposes  must 
be  supplied  by  claimant.  For  nature  and  character  of  such  proofs,  con- 
salt  8  701. 
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AbaadoAmeat* 

by  senior  of  area  eonflieting  with  josior  loeator  will  not  inure  to 

benefit  of  latter,  |  363. 
abandoned  conflict  area  can  only  be  appropxiated  by  junior  locator 

by  amended  location,  §  363. 
of  portion  of  claim  for  purpose  of  paralleling  end  lines  does  not 

affect  remainder,  §  365. 
amended  certificate  of  location  not   necessarily   abandonment   of 

first,  S  398. 
may  title  to  mining  claim  be  lost  byf   9  642. 
distinction  between  forfeiture  and,  ft  643. 
a  question  of  intention,  §  643. 
operates  instanter,  §  643. 
may  occur  at  any  time,  S  643. 
may  be  proved  under  the  general  issue,  f  643* 
evidence  establishing,  §  644. 
evidence  negativing,  f  644. 
declarations  of  party  admissible,  |  644. 
a  question  for  the  jury,  §  644. 
need  not  be  specially  pleaded,  |  643. 
may  be  proved  under  general  issue,  §  643. 
burden  of  establishing  rests  upon  party  asserting,  |  643. 
failure  of  one  co-owner  to  contribute  proportion  of  assessment  work 

not  evidence  of,  S  644. 

Abstraet  of  Title. 

to  be  furnished  in  patent  proceedings,  §  687. 

regulations  of  land  department  concerning,  p.  1702,  par.  42. 

Aeoess. 

right  of  surface  owner  to  strata  underlying  granted  stratum,  {  827. 
reciprocal  rights  of  owners  of  different  strata,  i  827. 
Bee  Inspection  and  Survkt. 
Aeooimt. 

between  tenants  in  common  of  a  mine,  ||  789a-790. 
between  mining  partners  on  dissolution,  1 803. 

AotiOBS. 

BJectment. 

mining  claims  are  subjects  of,  SS  535,  538,  773. 
may  be  maintained  on  certificate  of  purchase,  S  773. 
Injunction* 

will  not  issue,  restraining  land  department  from  discharging  its 
duties,  §438. 
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AetkouM— Continued. 

when  lies  at  suit  of  one  cotenant  against  another,  i  790. 
to  prevent  pollution  of  water,  f  842. 
deposit  of  tailings,  f  842. 
injuries  from  hydraulic  mining,   S§  848-853. 
as  an  auxiliary  remedy  in  actions  of  trespass,  f  872. 
doctrine  of  ''balance  of  conyeniences,"  f  872. 
pendente  Ute,  restrains  both  parties,  f  872. 
P»rtitton  of  Mlnlnff  Property. 
mining  claims  are  subject  of,  §f  535,  792. 
usually  require  sale,  §  792. 
owner  of  incorporeal  hereditament  cannot  wiAJntAin^  1 792. 
Poaseaaorr. 
for  mining  claims  not  aifected  by  fact  that  fee  is  in  the  United 

States,  §773. 
pleadings  in  ordinary,  |§  233,  754. 

Treapaaa. 

pleadings  in,  |§  233,  754. 

scope  of  action  of,  in  mining  states,  |  865. 

within  what  time  action  must  be  brought  in  ease  of  ondergroundy 

§867. 
burden  of  proof  in  cases  of  underground,  §  866. 
presumptions  in  favor  of  surface  proprietor,  §  866. 

apex  proprietor,  §  866. 
measure  of  damages,  §  868. 

AetioBS  upon  Adverse  Claiiiuk 

provisions  of  the  federal  law  concerning,  Bevised  Statutes,  §  2326, 

p.  1655. 
no  presumptions  of  fact  indulged  in,  §  227. 
pendency  of,  does  not  excuse  performance  of  annual  labor,  §  632. 
tribunals  having  jurisdiction,  §§  746-748. 
federal  courts,  §  747. 

jurisdiction,  when  may  be  invoked,  §  747. 
questions  involved  are  not  nec^uarily  federal, 

§748. 
pleadings  in,  §  754. 
state  courts,  §  748. 

jurisdiction,  to  what  referable,  §  748. 
pleadings  in,  §§  754,  755. 
character  of  the  action  at  law  or  in  equity,  §  754. 
how  considered  in  federal  courts,  §  754. 

California,  §  754. 
Colorado,  §  754. 
Idaho,  §  754. 
Montana,  §  754. 
Nevada,  §  754. 
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Aotioas  upon  Adverse  ClmisAm^  Continued* 

New  Mexico,  I  754. 
South  Dakota,  §  754. 
Wyoming,  |  754. 
time  within  which,  must  be  commenced,  §  756. 
appeal  from  order  of  register  declining  to  reeeive  adverse  claim 

does  not  excuse  commencement,  |  737. 
when  deemed  commenced,  |  757. 
parties  to,  }  758. 

functions  of  land  department  pending,  1 759. 
must  be  prosecuted  with  due  diligence,  I  759. 

question  of  diligence  to  be  determined  hj  the  courts,  f  769. 
the  judgment,  its  form,  fi  763. 

when  becomes  available  in  the  land  office,  §  764. 
effect  of,  §  765. 
effect  of  appeal  from,  1 764. 

certified  copy  to  be  filed  with  register,  p.  1717,  par.  85. 
dismissal  of,  equivalent  to  waiver,  |  766. 
evidence  of,  required  by  land  department,  p.  1718,  par.  86. 

Aet  of  Jnly  26,  1866  (Lode  and  TXTater  Law). 

text  of  the  aet,  p.  1625. 

generally  known  as  the  "lode  and  water  law,''  949. 

title  of  the  aet;  history  of  its  passage,  §  53. 

essential  features,  S  54. 

important  principles  established  by,  9  54. 

declaration  of  governmental  policy,  §  55. 

recognition  of  local  customs  and  possessory  rights,  S  56. 

a  crystallization  of  local  rules  and  customs,  S|  56,  306. 

title  to  lode  claims,  how  acquired,  S  57. 

relationship  of  surface  to  lode,  S  58. 

construction  of  the  act  by  the  land  department,  S  59. 

by  the  courts,  9  60. 
end  lines,  §  60. 

Idaho-Maryland  case,  i  59. 
vein  crossing  side  lines,  §  60. 

the  Flagstaff  case,  S  60. 
local  rules  and  customs  after  passage  of  the  act,  |  61* 
"dips,  angles,  and  variations,"  {61. 
a  muniment  of  existing  titles,  fi  53. 
only  lode  claims  patentable  under,  f  57. 
only  one  lode  could  be  held  under  one  location,  S  58. 

or  patent,  fi  572. 
must  owner  of  lode  located  under,  adverse  patent  application  made 

under  act  of  1872  f  S  727. 
extralateral  or  dip  right  under,  9§  60,  566,  567. 

end  lines  implied,  {  58. 
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Aot  of  Jnly  26,  1866  (Lode  aad  Water  Jol'w)— Continued, 

not  required  to  be  parallel,  Sf  58,  576,  577. 
where  end  lines  converge^  §  574. 

diverge,  i§  575,  576,  577. 
on  lodes  other  than  original,  conferred  by  act  of  1872,  %  593. 
construction  of  patents  applied  for  under,  but  issued  Bobse- 

quent  to  act  of  1872,  S  604. 
distinction  between  acts  of  1866  and  1872,  f  71. 

Aet  of  Juij  9,  1870  (PUeer  Law), 
text  of  the  act,  p.  1630. 
an  amendment  to  lode  law  of  1866,  S  62. 
first  legislation  on  subject  of  placers,  §  419. 
opened  placers  and  all  forms  of  deposit  not  in  place,  to  exploration 

and  purchase,  |  62. 
essential  features  of  the  act,  |  62. 
limit  of  area  subject  to  location,  f  S  62,  448. 
form  and  extent  of  location  under,  §  448. 
recognized  title  by  adverse  possession,  §  62. 
superseded  by  act  of  May  10,  1872,  §  62. 

Aet  of  May  10,  1872  (General  Ifiiiins  Law). 

text  of  the  act,  p.  1634. 

passage  of  the  act,  §  68. 

basis  of  the  existing  system,  §S  68,  75. 

declaration  of  governmental  policy,  S  69. 

changes  made  by,  S  70. 

with  regard  to  lodes,  §  71. 

other  claims,  §S  72,  448. 
new  provisions  affecting  all  classes  of  claims,  S  73. 
local  rules  and  customs  subsequent  to,  §  76. 
embodied  in  the  Bevised  Statutes,  |  75. 

Aets  of  CoasreMk 

maeellaiteoiiM  Aetm  Referred  to  in  Text. 

May  20,  1785,  ordinance  for  disposing  of  lands  in  western  territoiy, 

S30. 
first  on  subject  of  mineral  lands,  S  30. 
March  3,  1807,  reserving  lead  mines  from  sale^  and  providing  for 

leasing,  f  33. 
March  3,  1829,  for  sale  of  reserved  lead  mines  in  Missouri,  {  35. 
September  4,  1841,  pre-emption  act  reserving  mines,  §  36. 
July  11,  1846,  for  sale  of  reserved  lead  mines  in  other  states,  $  35. 
March  1,  1847,  for  sale  of  copper  and  lead  mines  in  Michigan,  {  35. 
March  3,  1847,  for  sale  of  mineral  land  in  Chippewa  district,  S  35. 
March  3,  1849,  creating  department  of  interior,  S  47. 
September  26, 1850,  ordering  sale  of  mineral  lands  in  Michigan,  f  47. 
July  1,  1862,  Pacific  railroad  act,  H  149,  150,  151. 
July  1,  1864,  regulating  sales  of  coal  lands,  S  49. 
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Acts  of  Concvess— Continued. 

July  2,  1864,  Pacifie  railroad  act,  §|  150,  151. 

February  27,  1865,  recognizing  poBaessory  rights  in  mineral  lands, 

«47. 
March  3,  1865,  regulating  sale  of  coal  lands,  I  49. 
May  5,  1866,  concerning  mining  claims  in  Nevada,  §  49. 
July  25,  1866,  Sutro  tunnel  act,  §  49. 

February  18,  1873,  excepting  Michigan,  Wisconsin,  and  Minnesota 

from  operation  of  mining  laws,  §  75. 

embodied  in  §  2345,  Bevised  Statutes,  p.  1665. 

March  1, 1873,  extending  time  for  performance  of  annual  labor,  S  75. 

June  6,  1874,  extending  time  for  performance  of  annual  labor,  $  75. 

February  11,  1875,  tunnel  amendment  to  §  2324,  Bevised  Statutes, 

p.  1653. 
May  5, 1876,  excepting  Missouri  and  Kansas  from  operation  of  min- 
ing laws,  S  75. 
January  12,  1877,  relating  to  saline  lands,  $  514. 

territorial  limit  of  its  operation,  §  514. 
March  3,  1877,  relating  to  desert  lands,  §  212.  ^^ 

June  3,  1878  (a)  timber  cutting,  S  75. 
June  3,  1878  (b)  stone  and  timber  act,  §{  75,  210,  421. 
January  22,  1880,  fixing  uniform  time  for  annual  labor,  {  75. 

text  of  law,  p.  1653. 
March  3,  1881,  judgments  in  suits  upon  adverse  claims,  p.  1656. 

object  of  the  act,  §§  749,  763. 
April  26,  1882,  verification  of  adverse  claims,  p.  1657. 
March  3,  1883,  exempting  Alabama  from  operation  of  mining  laws, 

§75. 
May  17,  1884,  providing  a  civil  government  for  Alaska,  $  172. 

extract  from  the  act,  p.  1781. 
March  3,  1887,  alien  act,  S  243. 

amended  by  act  of  March  2,  1897,  p.  863,  note  1« 
March  3,  1891,  affecting  townsites,  §  166. 

limited  to  incorporated  cities,  §  172. 
object  and  intent,  §  173. 
not  retroactive,  §  174. 
March  3,  1891,  relating  to  desert  lands,  $  212. 
August  4,  1892,  stone  lands  subject  to  entry  under  mining  laws, 

§210. 
March  1,  1893,  creating  California  debris  commission,  p.  1811. 

causes  leading  up  to  its  passage,  §  848. 
essential  features  of  the  act,  §  850. 
February  26,  1895,  classification  of  railroad  lands  in  Idaho  and 

Montana,  §  160. 
February  11, 1897,  petroleum  act,  §  422. 

text  of  act,  p.  1764. 
circular  instructions,  p.  1764. 
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Aets  of  ConsreM—ConttniMd. 

March  2,  1897,  alien  law,  text  of  aet,  p.  1765. 

eominented  on,  p.  863,  note  1. 

June  4,  1897,  mining  claims  im  forest  reservations,  p.  1769. 

May  14,  1898,  extending  homestead  laws  and  providing  for  rigbt 
of  way  for  railroads  in  Alaska,  p.  1786. 

June  6,  1900,  extending  coal  land  laws  to  Alaska,  p.  1787. 

June  6,  1900,  making  further  provisions  for  a  civil  government  in 
Alaska,  p.  1783. 

January  31,  1901,  relating  to  salines,  f  514a. 

Act  of  July  1,  1902,  providing  a  system  of  mining  laws  for  tko 
Philippine  Islands,  p.  1666. 
Adjftoent  Support.    See  Support. 
Adjoiaiag  Claims. 

lines  of,  are  ' '  permanent  monuments, ' '  S  373. 

must  be  specified  in  notices  of  patent  applications,  p.  1700,  par.  391 
Adverse  Claim. 

distinction  between  protest  and,  |  712. 

patent  proceedings  are  in  rem,  |  713. 

must  be  filed,  or  rights  are  lost,  |  713. 

what  is  and  what  is  not  subject  of,  §S  717-731. 

contemplates  controversies  between  rival  mineral  claimants,  |  717. 

character  of  land  is  not  subject  of,  §  717. 

eontrovendes  between  agricultural  and  mineral  claimantfl^  f  717. 

prior  patentees,  f  718. 

prior  patent  applicants,  |  718. 

mortgagees,  §  719. 

lien  holders,  §  719. 

owners  of  equitable  interests,  f  719. 

lode  claimant  against  placer  applicant,  §  720. 

placer  claimant  against  lode  applicant,  f  721. 

mineral  claimant  against  townsite  applicant,  {  722. 

townsite  claimant  against  mineral  applicant,  $  723. 

millsite  claimant  against  mineral  applicant,  }  724. 

tunnel  proprietor  against  lode  applicant,  i  725. 

owners  of  lodes  located  prior  to  act  of  1872,  §  726. 

cross  lodes,  §  727. 

co-owners  as  adverse  claimants,  t  728. 

easements,  §  729. 

underground  conflicts,  §  730. 

partiea  relocating  after  period  of  publication,  fi  731. 

presupposes  existence  of  surface  conflict,  {  730. 

how  asserted,  §  734. 

contents  of,  $734. 

{2326,  Revised  Statutes,  prescribing,  p.  1655. 
regulations  of  the  land  department  concerning,  p.  171^ 
par.  78. 
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Adverse  Clmink— Continued, 
amendments  to,  S  734. 
Burvey  of,  when  required,  {  735. 
by  whom  made,  f  735. 

regulation  of  the  department,  p.  1716,  par.  82. 
when  excused,  §  735. 
yerification,  §  736. 

by  whom  made,  |  736. 
before  whom  made,  |  736. 

provisions  of  federal  statute,  pp.  1655-1657. 
regulations  of  land  department,  p.  1715,  pars.  78- 
80. 
sufficiency  of,  to  be  determined  by  the  land  department,  §  737. 
objections  to,  how  raised,  {  737. 
right  of  appeal  to  commissioner  when  objection  overruled  or 

sustained,  {  737. 
appeal  from  order  of  register  dismissing,  does  not  excuse  com- 
mencement of  suit,  S  737. 
when  must  be  filed,  |  738. 

time,  how  computed,  I  738. 
where  must  be  filed,  S  739. 
but  one  need  be  filed,  §  740. 

proceedings  before  the  register  when  filed,  p.  1717,  pars.  83,  84. 
filing  of,  suspends  functions  of  land  department,  {  741. 
effect  of  failure  to  file,  §  742. 
how  waived,  §  766. 

right  of  successful  adverse  claimant  to  proceed  to  patent,  f  765. 
Aetlona  to  Determine. 
provisions  of  the  federal  law  concerning  Bevised  Statutes,  §  2326,  p. 

1655. 
no  presumptions  of  fact  indulged  in,  §  227. 
pendency  of,  does  not  excuse  performance  of  annual  labor,  §  632. 
tribunals  having  jurisdiction,  §§  746-748. 
federal  courts,  §  747. 

jurisdiction,  when  may  be  invoked,  {  748. 
questions  involved  are  not  necessarily  federal, 

S748. 
pleadings  in,   §  754. 
state  courts,  {  748. 

jurisdiction,  to  what  referable,  {  748. 
pleadings  in,  f  |   754,  755. 
character  of  the  action  at  law  or  in  equity,  §  754. 
how  considered  in  federal  courts,  §  754. 

California,  S  754. 
Colorado,  I  754. 
Idaho,  §754. 
Montana,  §  754. 
Nevada,  §  754. 
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Adverse  OlBim,— Continued, 

New  Mexico,  |  754. 
South  Dakota,  §  754. 
Wjoming,  §  754. 
time  within  which  must  be  commenced,  §  756. 
appeal   from   order  of  register   declining   to  receive   adTcrsa 
claim  does  not  excuse  commencement,  §  737. 
when  deemed  commenced,  §  757. 
parties  to,  f  758. 

functions  of  land  department  pending,  f  759. 
must  be  prosecuted  with  due  diligence,  S  759. 

question  of  diligence  to  be  determined  by  the  courts,  |  759. 
the  judgment,  its  form,  §  763. 

when  becomes  available  in  the  land  office,  I  764. 
effect  of  appeal  from,  f  764. 

certified  copy  to  be  filed  with  register,  p.  1717,  par.  85. 
dismissal  of,  equivalent  to  waiver,  f  766. 

evidence  of,  required  by  land  office,  p.  1718,  pars.  86-88. 

Adverse  Possession. 

of  surface,  does  not  affect  mineral  where  title  severed,  §  812. 
title  to  u|ipatented  mining  claim  may  be  acquired  by,  §§  62,  688. 
provisions  of  federal  law,  Revised  Statutes,  9  2332,  p.  1660. 
proof  of  title  by,  in  patent  proceedings,  f  688. 
regulations  of  department,  p.  1714,  pars.  74-77. 
AAdaTits. 

of  performance  of  annual  labor  under  state  laws,  i  636. 
as  evidence,  fi  636. 
effect  of  failure  to  file,  §  636. 
in  patent  proceedings,  by  whom  to  be  made,  §  682. 

before  whom  to  be  made,  $  682. 

See  Proofs;  VERincATioN. 

Agent. 

location  may  be  made  by,  §  331. 

principal  presumed  to  assent  to,  §  331. 

one  colocator  may  act  for  others,  S  331. 

having  made  location  cannot  deprive  principal  of  his  rights^ 
IS  331,  407. 
when  may  verify  proofs  in  patent  proceedings,  §  682. 

federal  statute  on  the  subject,  p.  1655. 
when  may  verify  adverse  claims,  S  736. 

federal  statute  on  the  subject,  p.  1657. 

department  regulations,  p.  1715,  pars.  78-80. 
making  proof  in  patent  proceedings  must  show  authority,  f  684. 

departmental  regulation,  p.  1716,  par.  79. 

one  mining  partner  as  agent  of  others.    See  Mekinq  Paktmb- 

CHIP. 
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of  publisher  in  patent  proceedings,  §  685. 

departmental  regulation,  p.  1703^  par.  45. 
suggested  form  of,  p.  1976. 
See  Contracts. 

Agrioultural  Claims. 

classes   of,   which   will  prevent   filing   conflicting   application   for 
patent,  |  679. 

rights  of  claimants  conflicting  with  mineral  applicant  not  subject 
of  adverse  claim,  §  717. 

controversies  between   mineral   and,   determined   by   land   depart- 
ment, §§717,  108. 

mining  locations  conflicting  with  prior,  S§  363a,  597. 
See   Agricultural    Lands;    Character    of    Land;    HoMSSTXiD; 
Pre-emption. 

Agriovltnral  Iiaiids. 

.    laws  governing  acquisition  of  title  to,  S  203. 
only,  subject  to  entry  under  homestead  laws,  §  204. 
estates  in  mining  claims  compared  with  estates  in,  i  542. 
surveyor-general's  return  as  evidence  of  character  of  land,  i§  106, 207. 

may  be  overcome,  §  106. 
unreliability  of,  1 106. 
bearings  to  establish  character  of,  H  107,  717. 
in  case  of  school  grants,  §§  143,  144. 
railroad  grants,  $  157. 
homesteads,  S§  204,  208. 
regulations  of  the  department  concerning,  p.  1722,  pars.  99-111. 
test  of  character,  in  controversies  between  mineral  and  agricultural 

claimants,  (  207. 
right  of  apex  locator  to  pursue  vein  in  depth  underneath  prior 

grant  of,  f  612. 
reservation  of  "known  mines"  in  patents  for,  §  779. 
mining  locations  conflicting  with  prior  grants  of,  S§  363a,  597. 
See  Character  of  Land;  Homestead;  Pre-emption. 

Alabama. 

partially  acquired  by  Louisiana  purchase,  fi  33. 

a  public  land  state,  {  20. 

excepted  from  operation  of  general  federal  mining  laws,  |§  20,  95. 

federal  laws  as  to  salines  in  force  in,  {§  20,  514a,  p.  113,  n.  1. 

method  of  acquiring  coal  lands  in,  p.  853,  note  6. 


public  lands  in,  subject  to  control  of  congress,  |  20. 
purchase  of,  from  Bnssia,  f  64. 
mining  laws  extended  to,  fi  64. 

extract    from-  act    proviaing    civil    government    for, 
p.  1781. 
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i^Coniinued, 

general  xnining  regulations  extended  to,  p.  1727,  par. 
112. 
governed  formerlj  bj  Oregon  laws  of  1884,  f  172,  p.  1780. 
townsite  laws  extended  to,  §  172. 

rales  of  construction  of  mining  and  townsite  laws  apply  to,  { 172. 
forest  reservations  in,  f  197. 
constitutes  one  land  district,  p.  1783,  note, 
act  of  July  24,  1897,  providing  for  appointment  of  land  officers  and 

surveyor-general,  p.  1782,  note, 
a  civil  and  judicial  district,  p.  1779. 
not  a  territory,  (  243. 
alien  laws  of  1887  not  applicable  to,  §  243. 
federal  coal  land  laws  operative  in,  |  497. 
federal  laws  applicable  to,  pp.  1779,  1780. 
general  mining  laws,  p.  1785. 
rights  of  way  for  railroads,  p.  1786. 
cosl  land  laws,  p.  1787. 

instructions,  p.  1789. 
dower  right  exists  in,  §  544. 

does  not  attach  to  unpatented  claims,  §  543. 
publication  of  notices  of  patent  applications,  where  made,  p.  1788, 

par.  2. 
suggested  form  for  lode  location,  p.  1966. 
recording  of  mining  location,  p.  1783. 
location  of  claims  on  tide  lands,  p.  1785. 

alienage  not  an  issuable  fact  in  ordinary  actions  concerning  min- 
ing claims,  i  227. 

cannot  lawfully  locate  mining  claim,  f  223. 

having  declared  his  intention  to  become  a  citizen,  has  the  stat%» 
of  citiisen,  1224. 

marriage  of  citizen  woman  with  an,  §  224. 

alienage  of  stockholders  of  domestic  corporation,  §  226. 

acquisition  of  title  to  unpatented  mining  claim  by,  €  231. 

effect  of  alienage  when  claim  is  located  or  purchased  by,  §  231. 

diversity  of  decision  on  subject  of  alienage,  |  231. 

effect  of  subsequent  naturalization  when  claim  located  by,  |§  232, 
234. 

relocation  by  citizen  of  mining  claim  in  possession  of,  §§  233,  234. 

may  acquire  lands  by  purchase,  §  233. 

location  of  mining  claim  creates  estate  by  purchase,  S  233. 

locator  may  convey  good  title  to  citizen,  I  233. 

status  of  title  to  mining  claims  located  by,  S  233. 

locator  will  hold  until  << office  found,"  §234. 

government  alone  concerned  with  question  of  alienage,  ||  233,  234. 
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principles  governing  subject  of  alienage  with  reference  to  mining 

claims,  §234. 
rights  of,  in  patented  mines  governed  by  state  iaws,  |  237. 
property  rights  of,  in  the  precious-metal-bearing  states,  S  238* 
property  rights  of,  in  territories,  under  alien  acts,  S  243. 

act  of  1897,  p.  1765. 

AlviB. 

claim  of  the  crown  of  England  to  mines  of,  |  3. 
classified  as  mineral  under  French  law,  1 12. 

by  land  department,  §  97. 
lands  containing,  subject  to  entiy  under  placer  law,  §  420. 

Aatendment  of  Adverse  Clmiia. 

under  what  circumstances  permitted,  f  734. 

AaMndment  of  Itooation  and  liocation  Gertifloatot. 

state  legislation  concerning,  S  397. 

Arizona,  p.  1794  (|  3238). 

Colorado,  p.  1829  (par.  14). 

Idaho,  p.  1846. 

Montana,  p.  1858  (par.  8). 

Nevada,  p.  1865. 

New  Mexico,  p.  1880  (par.  4). 

North  Dakota,  p.  1889  (par.  11). 

South  Dakota,  p.  1903  (par.  11). 

Washington,  p.  1921  (§  5). 

Wyoming,  p.  1932  (par.  10). 
right  to  amend  ezists  in  absence  of  state  legislation,  {  397. 
Toid  location  cannot  be  amended  so  as  to  defeat  intervening  towa- 

site  entry,  1 176. 
permitted  for  purpose  of  paralleling  end  lines,  f  582. 
circumstances  justifying  change  of  boundaries,  |  396. 
objects  and  functions  of  amended  certificates,  |  398. 
Toid  certificates  not  subject  of,  as  against  intervening  rights,  §  187. 
same  formalities  required  aa  in  case  of  originals,  §  398. 
right  of  amendment  when  cut  off  by  intervening  locations,  |  398. 
relates  back  to  original,  §  398. 

except  where  new  territory  is  added,  |  398. 

treated  as  original  when  includes  new  ground,  f  398. 
not  an  abandonment  of  original,  §  398. 

title  of  co-locator  cannot  be  divested  by  omitting  name  in,  {  398. 
purpose  for  which  made  need  not  be  recited  in  certificate,  i  398. 

A»«iia1  Labor. 

foreign  laws  on  subject  of,  §|  1-3. 

requirement  of,  under  local  rules  prior  to  act  of  1866,  fi  623. 
performance  of,  necessary  to  prevent  re-location  of  claim,  §  623. 
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provisioiiB  of  federal  law,  f  623. 
amount  of,  fixed  by  act  of  May  10,  1872,  §|  73,  623. 
act  of  March  1,  1873,  extending  time  for,  i  75. 
June  6,  1874,  Si    75,  623. 

January  22,  1880,  fixing  uniform  time,  If  75,  623. 
text  of  act,  p.  1653. 
performance  of,  imperative  to  preserye  property  from  re-locatioi^ 

{624. 
when  first  year's  work  must  be  performed,  f  624. 
law  concerning,  applicable  to  placers,  |  625. 
not  applicable  to  millsites,  §  638. 

<< claim,"  as  used  in  |  2324  Bevised  Statutes,  defined,  S  628. 
each  location  to  be  regarded  as  a  daim  for  purpose  of,  S  628. 
amount  where  several  lode  claims  consolidated,  S  628. 
amount  where  several  placer  claims  consolidated,  1 628. 
amount  where  placer  locations  made  by  association,  S  628. 
object  of  law  requiring,  {  629. 
character  of,  §  629. 

what  is  and  what  is  not  sufBcient  compliance  with  law,  1 629. 
placing  tools  and  material  on  ground,  S  629. 
roadways,  when  may  be  estimated,  1 629. 

buildings,  when  cost  of  may  be  considered  improvements,  ||  629-631. 
wages  paid  watchman,  §  629. 
work  done  within  limits  of  a  single  claim,  |  629. 
group  of  claim,  8  630. 

claims  must  be  contiguous,  8  630. 

must  be  held  in  common,  §  630. 
consolidation  for  development,  i  630. 
aggregate  amount  of,  fi  630. 
character  of,  §  630. 
work  done  outside  the  boundaries,  f  631. 

tunnels,  8  631. 
eonstructing  water  ditches  and  pipe  lines,  8  631. 

dams  and  reservoirs,  8  631. 
period  within  which  must  be  done,  8  632. 
state  legislation  as  to  increasing,  and  fixing  period,  8  632. 
may  preliminary  development  work  be  credited  tof  8  632. 
may  work  done  prior  to  January  1  next  succeeding  date  of  locatioa 

be  credited  tot  8  632. 
work  done  in  one  year  in  excess  of  amount  required  cannot  be 

credited  on  next  year,  8  632. 
by  whom  must  be  performed,  8  633. 

by  trespassers  not  considered,  8  633. 
by  holder  of  color  of  title,  8  633. 
grantor  of  owner,  8  633. 
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pendency  of  patent  proceedings  does  not  excuse,  1 632. 

nor  of  suit  upon  adverse  claim,  §  632. 
eirciunstances  under  which  excused,  S  634. 
special  acts  of  congress,  f  63i. 
Indian  hostilities,  |  634. 
forcible  dispossession,  §634. 
threats  and  tortious  acts  of  others,  1 634. 
bona  fide  effort  to  perform,  necessary,  f  634. 
when  obligation  to  perform  ceases,  |  637. 
▼alue  of,  how  estimated,  S  635. 

reasonable  value  the  test,  (  635. 

state  statutes  fixing  value  of  day's  labor,  §S  250  (13),  635. 
immaterial,  whether  paid  for  or  not,  %  635, 
forfeiture  for  failure  to  perform,  t|  645,  646. 

to  co-owners,  S  646. 
right  of  one  co-owner  to  contribution  for,  |  646. 

representation  is  a  unit,  (646. 
resumption  of,  prevents  forfeiture,  (  651. 

what  constitutes  valid,  S  652. 
when  right  must  be  exercised,  f  653. 
general  rules,  §  654. 
proof  of,  in  patent  proceedings,  §  686. 

may  not  decrease  amount  fixed  by  federal  law,  If  626,  250  (13). 

may  increase  amount  required  by  federal  law,  I  250  (13). 

fixing  value  of  day's  labor  invalid,  §8  635,  250  (13). 

can  preliminary  development  work  be  credited  to  annual  f  §  632. 

validity  of  certain  existing,  questioned^  |  626. 

summary  of,  i  626. 

Arizona,  p.  1795,  §  3239. 

Arkansas,  p.  1803,  |  6. 

Ck>lorado  (placers),  p.  1830,  par.  2. 

Nevada,  p.  1867. 

New  Mexico,  p.  1882,  par.  7. 

North  Dakota,  p.  1890,  par.  13. 

South  Dakota,  p.  1904,  par.  13. 

Utah,  p.  1909,  §  6. 

Washington,  p.  1918,  par.  4. 

Wyoming  (placers),  p.  1934,  pars.  2-5. 
proof  of,  under  state  laws,  fiS  636,  250  (15)  • 

Arizona,  p.  1795,  §  3240. 

Arkansas,  p.  1804,  I  2. 

California,  p.  1807,  1 1. 

Colorado,  p.  1829,  par.  14. 

Idaho,  p.  1846. 

Llndley  on  M.— 128. 
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Montana,  p.  1856,  par.  6. 
Nevada,  p.  1867. 
New  Mexico,  p.  1881,  par.  6. 
Utah,  p.  1909,  §  6. 
Washington,  p.  1922,  |f  6-7. 
Wjoming  (placers),  p.  1935,  par.  6. 
Under  I«oeal  Rmles. 

in  absence  of  state  legislation  amount  of,  may  be  inereased,  |  270l 
when  changes  are  made,  prerions  locators  must  conform  to,  1 270. 

«• 

as  a  controlling  factor  in  lode  locations,  |  305. 
a  lode,  or  vein,  is  assumed  to  have  an,  f  305. 
term  not  found  in  miners'  vocabulary,  f  306. 
not  defined  by  geologists,  §  306. 
definitions  of  lexicographers,  ft  306. 

contributed  to  public  land  commission,  f  307. 
of  Dr.  Bajmond,  |  308. 
judicial,  S  310. 
the  ideal  lode  and  its,  |  309. 
necessarily  a  surface,  {  309. 
illustrations,  §§309-310. 
departure  from  the  ideal  lode,  §  310. 
the  case  of  Duggan  v,  Davey,  §  310. 

GUpin  V.  Sierra  Nevada,  |  310. 

illustrations,  §  310. 
the  Leadville  cases,  §  310. 

illustrations,  §  311. 

hypothetical  illustrations  based  upon,  §  312. 
theoretical  where  true  apex  in  prior  patented  agricultnnl  lands^  I 
312a. 

illustrations,  §  312a. 
existence  and  sitiu  a  question  of  fact,  §  313. 
discovery  of  any  portion  of,  within  limits  of  claim  sufficient,  §|  337, 

364. 
ideal  location  covering,  described,  §  360. 
any  portion  of,  sufficient  to  support  location,  §  864. 
location  can  only  be  made  covering,  §  364. 
Judge  Hallett  's  views  as  to  location  an  dip,  |  364. 
existence  of,  presumed  after  patent,  §  780. 

but  locus  of,  must  be  shown,  §  780. 
existence  of,  must  be  shown  if  locator's  rights  are  ehaUanged,  §  866. 
of  '  *  broad  lodes, ' '  rules  governing  location  on,  §  583. 
tracing  of  where  extralateral  rights  are  involved,  §  615. 

result  where  apex  is  broader  than  location,  §588. 

bisected  by  side  line,  I  ^^BS. 
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extent  of,  necessary  to  be  established  in  exercise  of  extralateral 

right,  §§  615,  866. 
conveyance  of  location  containing,  |  616. 

part  of  location  dividing,  §  618. 
presumption  as  to  continuity  of,  within  lines  of  location,  S|  615, 
866. 
See  Extralateral  Bight. 

AppeaL 

from  surveyor-general's  action  refusing  to  order  survey  for  patent, 
I  670. 

from  surveyor-general's  action  refusing  to  approve  survey,  f  971. 

from  register  and  receiver  where  objections  to  adverse  claim  sus- 
tained or  overruled,  fi  737. 
effect  of  such  appeal,  |  737. 

is  judgment  in  suit  on  adverse  claim  available  beforf  Ui^e  to, 
elapses  f  §  764. 

effect  of,  from   order   of  commissioner  suspending  certificate  of 
purchase,  ^  772. 
See  Land  Department. 

Applioation  for  Patent. 
Lode  Claims. 

provisions  of  federal  law,  Revised  Statutes,  i  2325,  p.  1654, 
regulations  of  land  d^artment,  p.  1701,  par.  41. 
certificate  of  location,  the  basis  of,  I  670. 

amendment  of,  prior  to,  f  396. 
patent  proceedings  are  in  rem,  S  713.  , 
contents  of,  f  680. 

suggested  form,  p.  1968. 
to  be  filed  with  register  of  land  office,  {  678. 
may  not  be  filed  if  land  not  dear  on  tract  books,  1 679. 
filing  of,  withdraws  the  land,  S  679. 

applicant  need  not  adverse  subsequent  applications,  f  718. 
pending,  annual  work  must  be  done,  i  632. 
by  one  of  several  co-owners,  S  681. 
by  corporations,  S  681. 
verification  of,  §  682. 
when  may  be  dismissed,  §  696. 
schedule  of  instruments  to  accompany,  f  678. 

suggested  forms  of,  pp.  1968-1980. 
notice  of,  for  posting,  its  contents,  S  677. 

form,  p.  1973,  exhibit  *'A,"  also,  p.  1980, 

object  of  posting,  §§  677,  713. 

proof  of  posting,  f  683. 
form,  p.  1972. 

publication  of,  §  685. 
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designation  of  newspaper,  S  685. 
agreement  of  publisher,  |  685. 
form,  p.  1976. 
is  proeess,  |  713. 
period  of,  how  compiited|  i  788. 
proof  of  annual  labor,  |  686. 

form,  pp.  1976,  1977. 
abstract  of  title,  §  687. 
certified  copies  of  notice  of  location,  1 687. 
proof  of  tiUe  by  possession  without  location,  1 688. 
proof  that  plat  and  notice  remained  posted  on  clainiy  i  692. 

form,  p.  1981. 
statement  of  fees  and  charges,  9  698. 

form,  p.  1982. 
application  to  purchase,  |  694. 

form,  p.  1984. 
r6sum6  of  proceedings,  {695. 
must  be  prosecuted  with  reasonable  diligence,  1 696. 
relocations  pending,  §  696. 

MtllBltM. 

how  applied  for,  §  708. 

federal  statute,  Bevised  Statutes,*  I  2337,  p.  1668. 
regulations  of  department,  p.  1710,  pars.  61-65. 

Plaeer  Claims. 

proceedings  same  as  in  lodes,  I  699. 

provisions  of  federal  law,  Bevised  Statutes,  {  2329,  p.  2329. 

regulations  of  department,  p.  1708,  par.  58. 

description  of  placers  on  surveyed  lands,  |  700. 

proof  of  five  hundred  dollars'  expenditures,  f  701. 

proof  of  mineral  character  of  land,  f  702. 

proof  that  no  known  lodes  exist  within,  |  703. 

lodes  within  placers,  how  applied  for,  f  704. 
See  Adverse  Claim;  Patent  Prooeedinos. 

Appropriation  of  Water. 

not  recognized  at  common  law,  §  838. 

in  some  of  the  states,  9  838. 
the  Pacific  coast  doctrine  permitting,  §  838. 
right  to  reasonable  use  of  water  for  deposit  of  tailings,  H  840,  841. 

la. 
liOde  Ijoeattoaa. 

maximum  superficial,  |  361. 
effect  of  exceeding  maximum,  §  362. 
excess  in  length,  how  cast  off,  S  362. 
in  width,  how  cast  off,  t  366. 
not  controlled  by  number  of  locators,  S  361. 
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under  state  statntes. 
Colorado,  p.  1824. 
Idaho,  p.  1840. 
North  Dakota,  p.  1880. 
South  Dakota,  p.  1899. 
Utah,  p.  1907. 
Washington,  p.  1917. 
Wyoming,  p.  1928. 

MUlsitea. 

limited  to  five  acres,  Sf  519,  520. 
under  state  statutes. 
Nevada,  p.  1871. 

Plaeer  I*oeatloiis. 

form  and  extent  of,  prior  to  Bevised  Statutes,  1 447. 

under  Bevised  Statutes^  |  448. 
maximum,  by  individuals,  |  438. 
by  associations,  ft  438. 

Tunnel  Locatlona. 

under  state  statutes. 
Colorado,  p.  1836. 
Nevada,  pp.  1872,  1873. 
See  SuRTACX. 


public  lands  in,  subject  to  control  of  congress,  |  20. 
acquired  partly  by  treaty  with  Mexico,  §  40. 

through  Gadsden  purchase,  1 40. 
subject  to  federal  mining  laws,  |  81. 
Mexican  grants  in,  acts  of  congress  concerning,  ||  118,  127. 
forest  reservation  in,  §  197. 
alien  laws  operative  in,  §  243. 

alien  act  of  1887,  S  243. 
saline  law  of  January  12,  1877,  did  not  apply  to,  S  514 
dower  abolished  in,  {  544. 
mining  as  a  public  use  in,  S  259. 
laws  of  on  subject  of  mine  drainage  noted,  |  252. 
Mlninff  JLcffliilatlon  la. 

location  notice,  lode  claims,  IS  380,  250  (4). 

text  of  law,  p.  1792,  fi  3232. 
forms  suggested,  p.  1941. 
placer  claims,  S  442. 

text  of  law,  p.  1796,  §  3242. 
forms  suggested,  p.  1943. 
location,  how  made,  pp.  1792,  1794. 
discovery  shaft,  p.  1793,  S  3234. 
its  equivalent,  p.  1794,  f  3237. 
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time  allowed  for  completing,  p.  1793,  §  3234. 
posting  notice,  §  353. 

text  of  law,  lode  claims,  p.  1792,  S  3232. 

placer  claims,  p.  1796,  §  3234. 
marking  boundaries,  lode  claims,  }  347. 

text  of  Uw,  p.  1794,  §  3236. 
placers,  |  455. 

text  of  law,  pp.  1796,  1797. 
amendment  of  location,  f  397. 
text  of  law,  p.  1794,  S  3238. 
recording  notices,  lode  claims,  f  389. 

text  of  law,  p.  1793,  |  3234. 
placer  claims,  i  459. 

text  of  law,  p.  1797,  i  3244. 
annnal  work,  f  9  626,  250  (13). 
text  of  law,  p.  1795,  |  3239. 
proof  of  performance  of,  SS  636,  250  (15). 
text  of  law,  p.  1795,  f  3240. 
abandonment  of  claims  for  failure  to  complete  locations,  p.  1784^ 

S  3235. 
concerning  rights  of  way  and  mining  easements,  S  252. 
forfeiture  to  co-owners,  how  effected,  pp.  1797-1799. 

yalidity  of  legislation  questioned,  f  |  251  (6),  646. 
description  of  mining  claims,  p.  1799,  i  3249. 
Hlacellaaeoms  Mlatnit  liegrlatatlon* 
reference  table,  p.  1800. 


public  lands  in,  subject  to  control  of  congress,  |  20. 

acquired  through  Louisiana  purchase,  (  33. 

federal  mining  laws  operative  in,  f  20. 

federal  coal  land  laws  operative  in,  S  497. 

conmiissioner  of  general  land  office  ex-officio  surveyor-general  of. 

p.  1698,  par.  34. 
mnlnv  Leirislatloa  la* 
recording  notices  of  location,  §  250  (5),  S  389,  p.  709. 

text  of  law,  p.  1802,  S§  1-3. 
annual  work,  {  250  (13). 

text  of  law,  p.  1803,  t  6. 

proof  of  performance  of,  fS  250  (15),  636. 
text  of  law,  p.  1804,  i  2. 
possessory  right  to  mining  claims,  p.  1803. 
recorder  to  keep  plat  book  for  mining  records,  p.  1805,  {  3. 
statute  of  limitations  for  mining  claims,  p.  1803,  S  1. 
lllaeellaiieoiia  Mlalnv  I<effiaIatfoa« 
reference  table,  p.  1805. 
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classified  as  mineral  under  French  laTvs,  S  12. 

Asbestos. 

occurring  in  veins  in  place,  how  located,  i  323. 

Asplialtiiiii. 

classified  as  mineral  hj  land  department,  §  97. 

lands  containing,  not  in  place,  subject  to  entry  under  placer  laws, 

f  420. 
if  in  place,  subject  to  location  under  lode  laws, 

§323. 

Assessment  Work*       See  Annual  Labor. 

Asseeiatioiis. 

does  term  "association  of  persons^'  named  in  placer  laws  include 

corporations  f  SS  226,  449. 
placer  location  by,  limited  to  one  hundred  and  sixty  acres,  |  448. 

federal  statute,  Bevised  Statutes,  f  I  2330-2331,  p.  1659. 

construed  by  land  department,  p.  1696,  par.  29. 

entire  area  located  jointly,  |  438. 

requirement  as  to  discovery,  |  438. 
applications  for  patents  by,  I  684. 

consolidation  of  claims  for  patent  purposes,  I  447. 

expenditure  required  for  patent,  f  438. 

proof  of  citizenship,  i  684. 

genera]  mining  regulations,  p.  1711,  pars.  66-70. 
See  Corporations;  Plagbr  Locations. 


liability  for  injury  caused  by  removal  of,  §|  807,  808. 

Beaeh  Claims. 

on  shores  of  Bering  Sea,  I  429. 

laws  applicable  to  Alaska  concerning,  p.  1785. 

Bismvtli* 

classified  as  mineral  under  French  laws,  I  12. 

Bitumen. 

classified  as  mineral  under  French  laws,  |  12. 

Beavd  of  Equitable  Adjvdieatieii. 

who  constitute,  and  its  functions,  p.  1254,  note  3. 

Borax. 

classified  as  mineral  by  land  dei>artment,  %  97. 
lands  containing  deposits  not  in  place  subject  to  entry  under  placer 
laws,  9  420. 
when  occurring  "in  place"  how  located,  8  323;  p.  588,  note  2. 

BonmdaHes. 

manner  of  marking  under  Mexican  law,  f  8  13,  375. 
requirements  of  federal  law,  Berised  Statutes,  |  2324,  p.  1651. 
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liOde  I«oc«tlon«. 

end-lines  and  side-lines  constitute,  |  361. 

controlling  importance  of  surf  ace,  §  361. 

inclosing  excessive  area,  |  362. 

Bnrface  conflicts  with  prior  unpatented  locations,  |  863. 

patented  lands,  |  363a. 
end-lines,  how  constructed  and  their  functions,  §  365. 
side-lines,  and  their  functions,  |  366. 
■ide-end  lines,  §  367. 
marking,  requirements  of  federal  law  mandatory,  |  371. 

state  has  no  power  to  dispense  with  requirements  of  f«d* 

eral  law,  |  371. 
state  may  prescribe  character  of,  |  371. 
in  absence  of  state  legislation  local  rules  may  prescribe^ 

I  270. 
what  is  sufficient  marking  in  absence  of  state  or  local 
regulations,  §  373. 
a  question  for  the  jury,  |  373. 
depends  upon  circumstances,  I  373. 
examples  of,  S  373. 

suggestions  of  land  department,  p.  1689,  par.  10. 
posting  notices  cannot  be  substituted  for,  |  373. 
state  legislation  defining  character  of,  {  374. 

Arizona,  p.  1793,  $  3234  (3) ;  p.  1794^  §  3236. 
Colorado,  p.  1826,  pars.  6,  7. 
Idaho,  p.  1841. 
Montana,  p.  1854. 
Nevada,  p.  1862. 
New  Mexico,  p.  1880. 
North  Dakota,  p.  1888,  par.  6. 
Oregon,  p.  1893. 
South  Dakota,  p.  1901,  par.  6. 
Utah,  p.  1908,  I  3. 
Washington,  p.  1920,  f  2. 
Wyoming,  p.  1929,  par.  4. 
should  be  within  statutory  limit,  S  373. 
under  what  circumstances  may  extend  over  prior  unpatented 
claims,  §  363. 

prior  patented  lands,  $  363a. 
including  excessive  area,  when  will  not  vitiate  location. 
Si  362,  373. 
excess  in  length,  how  cast  off,  §  362. 
in  width,  I  366. 
failure  to  mark  renders  ground  subject  to  relocation,  f  S7S. 
in  case  of  relocations,  f  408. 
perpetuation  of  monuments  not  necessary,  f  375, 
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exception  to  the  rale,  fi  375. 
location  not  complete  until  marked|  |  371« 
object  of,  i  371. 
time  allowed  for,  §  372. 

what  is  a  reasonable,  §  339. 
prescribed  in  different  states,  |  374. 
Arizona,  p.  1793,  t  3234. 
Ck>lorado,  p.  1826. 
Idaho,  p.  1841. 
Montana,  p.  1854,  par.  2. 
Nevada,  p.  1862. 
New  Mexico,  p.  1879,  par.  2. 
North  Dakota,  p.  1887,  par.  5. 
Oregon,  p.  1893. 
South  Dakota,  p.  1901,  par.  5. 
Utah,  p.  1908,  par.  3. 
Washington,  p.  1920,  {  2. 
Wjoming,  lode  claims,  p.  1929,  par.  4. 
ehange   of,   not   permitted   to    detriment   of   intervening   locator, 
f  §  373,  396,  397,  398. 
circumstances  justifying,  f  396. 
for  purpose  of  including  abandoned  overlapping  surface,  |  396. 

paralleling  end-lines,  l^  396,  582. 
right  to  change  exists  independent  of  state  legislation,  f  397. 
state  legislation  concerning,  |  397. 

acts  necessary  to  effect,  |  398.    See  Amxndmknt  of  Looation. 
objects  and  functions  of  amended  certificates,  |  398. 
variation  between  calls  in  certificate  of  location  and  monuments^ 

f  382. 
variation  between  calls  in  patents,  %  778. 
''natural  objects''  defined,  §  383. 
"permanent  monuments"  defined,  {  383. 
lines  of  adjoining  claims  as  permanent  monuments,  S  373. 
classification  of  rights  from  location  with  reference  to,  9  i>49. 
lode  cannot  be  pursued  on  its  strike  beyond,  {  553. 
intralimital  rights  not  affected  by  form  of  surface,  f  552. 
extralateral  right,  how  affected  by  form  of  surface.    See  Extra. 

LATERAL  BlOHT. 
Mlllaltes. 

location  of,  substantially  same  as  mining  claims,  |  521. 
state  legislation  concerning  marking,  8  521. 

Montana,  p.  1854,  par.  2. 

Nevada,  p.  1871. 

Utah,  p.  1908,  i  3. 
Plaeer  I^oeatlons. 

rule  as  to  marking  in  absence  of  state  legislation,  |  454. 
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state  legislation  requiring  marking,  (  455. 
Colorado,  p.  1831,  par.  1. 
Idaho,  p.  1844. 
Montana,  p.  1854,  par.  2. 
Nevada,  p.  1869. 
Utah,  p.  1908,  f  3. 
Washington,  p.  1923,  |  10. 
Wyoming,  p.  1933,  par.  1. 
Tunnel  lioemtlons. 
marking  of,  |  475. 
See  TuNNBL  Locations. 
Briok  Clay. 

classiiied  as  mineral  hf  English  authorities,  §  92. 
not  classified  as  mineral  by  land  department,  |  424. 
criticism  ot  departmental  rulings,  {  42^ 
BnildliLBS. 

character  of,  which  may  be  considered  improvements  under  annual 

labor  laws,  |  629. 
owner  of  underlying  mines  not  compelled  to  support,  f  820. 

adjacent  mines,  §  833. 
no  right  to  support  of,  can  be  acquired  by  prescription  in  America, 
I  833. 
Bnildins  Stone. 

falls  within  designation  of  ''mineral"  under  English  authorities, 

§  92. 
rulings  of  land  department  as  to  mineral  character,  If  97,  210. 

in  state  school  selections,  §  139. 
in  railroad  grants,  §  158. 
as  to  manner  of  acquiring  title  to,  |  421. 
decisions  of  courts  as  to  mineral  character  of,  §  421. 
lands  containing  may  be  entered  under  placer  laws,  S  210. 
or  under  stone  and  timber  act,  S  210. 
See  Stone. 
Burden  of  Proof. 

in  cases  of  alleged  forfeiture  or  abandonment,  rests  upon  party 
asserting,  §§  636,  643. 
burden,  when  shifted,  under  Idaho  law,  |  636. 

text  of  the  law,  p.  1846. 
burden,  when  shifted,  under  New  Mexico  law,  §  636. 
text  of  law,  p.  1881,  par.  6. 
in  contests  over  character  of  land,  Sfi  106,  689. 

to  overcome  surveyor-general's  return,  S§  106,  207,  689. 
when  burden  shifts,  §  689. 
to  establish  existence  of  known  lodes  within  placers,  S  781. 
in  actions  arising  out  of  underground  trespasses,  f  866. 
does  burden  shift  during  trial?  §  866. 
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California. 

public  lands  in,  subject  to  control  of  Congress,  f  20. 

discovery  of  gold  in,  §  40. 

acquired  by  treaty  with  Mexico,  (  40. 

system  of  local  rules  adopted  in,  followed  in  other  states,  S  56. 

historical  review  of  origin  and  scope  of  local  rules,  S  44. 

legislative  and  judicial  recognition  of,  §  44. 
subject  to  federal  mining  laws,  §  81. 
adjustment  of  claims  to  Mexican  grants  in,  f  117. 
forest  reservations  in,  (  197. 
laws  of,  defining  property  rights  of  aliens,  §  238. 
mining  not  a  ''public  use"  in,  §  263. 

legislation  in,  concerning  rights  of  way  and  mining  easements,  |  252. 
unconstitutional  legislation  in,  concerning  condemnation  for  min- 
ing easements,  f  263. 
constitutional  provisions  on  subject  of  eminent  domain,  {  258. 
saline  law  of  January  12,  1877,  did  not  apply  to,  f  514. 
no  dower  exists  in,  §  543. 
repealing  state  laws  providing  for  sale  of  mineral  lands  belonging 

to  the  state,  p.  1810. 
mineral  lands  of  state  not  to  be  sold,  p.  1810,  §  2. 
mining  claims  on  sixteenth  and  thirty-sixth  sections,  how  located, 
p.  1810,  S  3. 

validity  of  law  questioned,  note,  p.  1810. 
act  of  congress  creating  California  debris  commission,  p.  1811. 

causes  leading  up  to  its  passage,  §  848. 

essential  features  of,  S  850. 

"hydraulic  mining"  within  the  meaning  of  the  act,  S  852. 

judicial  interpretation,  its  constitutionality,  |  853. 
See  Calitobnu  Dxbkis  Ck)Micis8iON. 
right  to  appropriate  running  water,  to  what  extent  recognized  in, 

S  841. 

MlBlBV  LevialatlOB  in. 

repeal  of  act  of  1897,  p.  1807. 
record  of  notices  of  location,  p.  1809. 
proof  of  annual  labor,  S  636,  notc^  p.  1188. 

text  of  law,  p.  1807,  8  1. 
rights  of  way  over  mining  claims  for  purpose  of  working  other 

mines,  p.  1808,  §  2. 
forfeiture  to  co-owners,  p.  1807,  |  1. 

validity  of  legislation  questioned,  f  f  251  (6),  646. 
Mlacellaneoiia  Mlnlna  lievialatloii. 
reference  table,  p.  1822. 

Oalif  omia  Debris  Ooauaissioii. 

*  act  of  congress  creating,  p.  1811. 

causes  leading  up  to  its  passage,  |  848. 


2012  INDEX. 

Oalif  omia  Bebrls  Oommt— ion— ContiimeA 

essential  features  of,  i  850. 

'' hydraulic  mining"  within  meaning  of,  f  852. 

judicial  interpretation;  its  constitutionalitj,  |  853. 
how  composed,  p.  1811,  |  1. 
organized,  p.  1812,  |  2. 
compensation  of,  p.  1812,  {  2. 
adoption  of  rules,  p.  1812,  f  2. 
territorial  jurisdiction,  p.  1812,  f  3. 

hydraulic   mining,   without   license   from    commission,    prohibited, 
p.  1812,  I  3. 

defined,  p.  1814,  |  8. 
duty  of,  pp.  1812,  1813,  If  4,  5,  6. 
annual  report,  p.  1814^  9  7. 
permit  to  mine,  how  obtained,  p.  1814,  $  9. 

rights  of  petitioner  to  be  surrendered  to  United  States,  p.  1814^  |  10. 
joint  petition  by  adjoining  owners,  p.  1815,  $  11. 
publication  of  notice  of  petition,  p.  1815,  f  12. 
examination  of  mine,  p.  1815,  S  12. 
hearings  to  determine  merits  of  petition,  p.  1815,  1 12. 
decision  of  the  commissioner,  p.  1816,  1 13. 
order  directing  manner  of  constructing  dams,  p.  1816,  i  13. 
submission  of  plans  for  correction,  p.  1816,  {  14. 
construction  of  works,  p.  1816,  1 14. 
when  mine  owner  may  commence  mining,  p.  1817,  i  15. 
joint  construction  and  use  of  dams  by  adjoining  owners,  p.  1817, 

U6. 
no  hydraulic  mining  allowed  when  debris  cannot  be  impounded,  p. 

1818,  §  17. 
order  permitting  mining  may  be  revoked  or  modified,  p.  1818,  f  18. 
intentional  violation  of  order  works  forfeiture  of  right  to  mine,  p. 

1818,  §  19. 
duty  of  commission  to  visit  mines  in  operation,  p.  1819,  f  20. 
public  lands,  and  timber  and  stone  thereon,  may  be  used  by,  p.  1819, 

§21. 
penalty  for  willfully  injuring  dams,  p.  1819,  §  22. 
penalty  for  working  by  hydraulic  process  contrary  to  law,  p.  1819, 

§22. 
debris  fund  established,  tax  upon  gross  proceeds  of  mine,  p.  1820, 

§23. 
commission  may  consult  with  state  engineers,  p.  1821,  §24. 
may  construct  dams  to  restrain  debris  in  main  rivers,  p.  1821,  §  25. 
recommendations  concerning,  adopted,  p.  1821,  §  25. 

Oanals. 

right  of  way  for,  over  public  lands,  §  530. 

mining  locati'^ns  subject  to  pre-existing  easements  for,  §§  530, 
531. 
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Oaneellatloii. 

of  certificate  of  purchase,  power  of  commissioner  of  general  land 
office,  §1  77^,  208. 
effect  of,  S§  772,  208. 
order  of,  when  takes  effect,  |  772. 
effect  of  appeal  from  order,  §  772. 
conrts  mays  inquire  into  action  of  commissioner,  I  772. 

Gftrbmuite  of  Soda. 

classified  as  mineral,  f  97. 

lands  containing,  subject  to  entry  under  placer  law,  §  420. 

OoBieitt  GvATols  (SnbterraneAa). 

are  not  deposits  '<in  place,''  §S  301,  427. 
subject  to  location  under  placer  laws,  fi§  301,  427. 
must  locations  of,  on  surveyed  lands  conform  to  public  surreys  f 
S448. 

Gortilloate. 

that  no  suit  is  pending,  to  be  filed  in  patent  proceedings,  SS  688,  759. 

suggested  form  of,  p.  1983. 
of  surveyor-general  of  five  hundred  dollars'  expenditures  for  patent 

purposes,  S  673. 

when  must  be  filed,  S  673. 

what  to  be  shown  by  when  claims  are  consolidated,  f  673. 

Gortlfloate  of  Inoorporatioii. 

evidence  of  citizenship  of  corporation,  S  226. 
in  patent  proceedings,  1 681. 

provisions  of  the  federal  law,  Bevised  Statutes,  9  2321,  p.  1649. 
regulations  of  the  department,  p.  1711,  par.  66. 

Oertifloate  of  Iiooatioii. 
Iiodc 

is  instrument  prepared  for  record  after  completion  of  location,  §  379. 
differs  from  posted  notice,  except  in  Oregon,  Utah,  Arizona,  and 

New  Mexico,  §  379. 
is  a  statutory  writing  affecting  realty,  |  379. 
is  first  muniment  of  locator's  paper  title,  §  379. 
purpose  and  function  of,  |  379. 
not  required  by  federal  law,  §  379. 
provisions  of  federal  law  as  to  contents  of,  where  state  law  requires 

record,  |  379. 

text  of,  i  2324,  Bevised  Statutes,  p.  1651. 
where  state  requires  recording,  certificate  must  contain  elements 

provided  for  by  Bevised  Statutes,  S  379. 
contents  of,  in  the  several  states  and  territories,  f  380. 

Arizona,  p.  1792,  S  3232. 
form,  p.  1941. 

Colorado,  p.  1824,  par.  3. 
form,  p.  1944. 
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Idaho,  p.  1841. 

f  omiy  p.  1950.  ■ 
Montana  (declaratory  statement) ,  p.  1855,  par.  8. 

form,  p.  1953. 
Nevada,  p.  1863,  |  3. 

form,  p.  1955. 
New  Mexico,  p.  1879,  par.  L 

form,  p.  1960. 
North  Dakota,  p.  1886,  par.  8. 

form,  p.  1961. 
Oregon,  p.  1893,  { 1. 

form,  p.  1958. 
South  Dakota,  p.  1899,  par.  8. 

form,  p.  1962. 
Utah,  p.  1907,  I  2. 
form,  p.  1963. 
Washington,  p.  1920,  |  !• 

form,  p.  1964. 
Wyoming,  p.  1931,  par.  7. 
form,  p.  1966. 
rules  of  construction  applied  to,  i  381. 
technical  aoeuraey  of  expression  not  required,  (  38L 
should  be  construed  on  lines  of  obvious  common  sense,  I  SSL 
erroneous  calls  in,  when  do  not  affect  validity,  S  381. 
may  be  aided  by  monuments  on  the  ground,  f  381. 
to  be  considered  in  connection  with  markings  on  the  ground,  f  381. 
variation  between  calls  of  certificate  and  monuments,  §  382. 
courses  and  distances  yield  to  monuments,  S  382. 

but  to  invoke  rule  monuments  must  be  perpetuated,  if  375,  382. 
*' natural  objects''  defined,  |  383. 
"permanent  monuments"  defined,  i  383. 
illustrations  of  ''natural  objects"  and  "permanent  monuments^'' 

§383. 
sufficiency  of  reference  to  natural  objects  a  question  of  fact,  I  383^ 

when  presumed,  §  383. 
parol  evidence  when  admissible  in  aid  of,  S  383. 
effect  of  failure  to  comply  with  state  laws  as  to  contents,  I  384. 

Verification  of. 

states  requiring,  $  385. 
Idaho,  p.  1845. 

Montana   (declaratory  statement),  p.  1855,  par.  3. 
validity  of  legislation  discussed,  H  251  (5),  385. 

Amendment  of. 

state  legislation  concerning,  f  397. 
Arizona,  p.  1794,  S  3238. 
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Colorado,  p.  1829,  par.  14. 
form  of,  p.  1948. 

Idaho,  p.  1847. 

Montana,  p.  1858,  par.  8. 

Nevada,  p.  1865. 

New  Mexico,  p.  1880,  par.  4. 

North  Dakota,  p.  1889,  par.  11. 

South  Dakota,  p.  1903,  par.  11. 

Washington,  p.  1921,  i  5. 

Wyoming,  p.  1932,  par;  10. 
right  to  amend  exists  in  absence  of  state  legislatioii,  f  997. 
void  location  cannot  be  amended  so  as  to  defeat  intervening  town- 
site  entry,  §  176. 
permitted  for  purpose  of  paralleling  end  lines,  t  582. 
circumstances  justifying  change  of  boundaries,  §  396. 
objects  and  functions  of  amended  certificates,  1 398. 
void  certificates  not  subject  of,  as  against  intervening  rights,  |  397, 
same  formalities  required  as  in  case  of  originals,  §  397. 
right  of  amendment  when  cut  off  by  intervening  locations,  {  398. 
relates  back  to  original,  S  398. 

except  where  new  territory  is  added,  §  398. 

treated  as  original  when  includes  new  ground,  f  398. 
not  an  abandonment  of  original,  |  398. 

title  of  colocator  cannot  be  divested  by  omitting  name  in,  f  398. 
purpose  for  which  made  need  not  be  recited  in  certificate,  f  398. 

Becording, 

in  absence  of  state  legislation  local  rules  may  provide  for,  |  270. 

records  of  mining  districts  do  not  prove  themselves,  §§  272,  391. 

how  proved,  i§  272,  391. 

popular  understanding  as  to  necessity  for,  %%  273,  889. 

custom  as  to,  how  shown,  S  273. 

to  be  binding,  should  be  well  known,  1 273. 

failure  to,  does  not  work  forfeiture  unless  law  or  rule  so  prescribes, 
91  273,  274,  390. 

unnecessary,  unless  required  by  state  law  or  local  rule,  •{$  273,  328, 
389. 

constructive  notice  imparted  by,  a  creature  of  the  statute,  §§  392, 
646. 

evidence  of,  unless  authorised  by  state  law  or  local  rule,  inadmis- 
sible, f  §  273,  392. 

if  required  by  local  roles,  must  contain  jeqoirements  of  federal 
law,  S  273. 

if  required  by  state  law,  must  conform  to  requirements  of  federal 
law,  §$  355,  379. 

proof  of  record,  §  391. 
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record  hb  evidence,  {  392. 
tiine  allowed,  in  absence  of  state  law,  S  389. 
place  of,  1 389. 
state  legislation  as  to  time  and  place  of,  1 389l 

Alaska,  p.  1783. 

Arizona,  p.  1793,  fi  3234. 

Arkansas,  p.  1802. 

California, 

equivocal  character,  p.  1806i. 
text  of  law,  p.  1809. 

Colorado,  p.  1824^  par.  3. 

Idaho,  p.  1843. 

Montana,  p.  1855,  par.  3. 

Nevada,  p.  1863. 

New  Mexico,  p.  1879,  par.  1. 

North  Dakota,  p.  1886,  par.  8. 

Oregon,  p.  1894,  par.  2. 

South  Dakota,  p.  1899,  par.  3. 

Utah,  p.  1908,  9  4. 

Washington,  p.  1919,  par.  6;  p.  1920,  |1« 

Wyoming,  p.  1931,  par.  7. 
effect  of  failure  to  record  within  time  fixed  bj  state  law,  I  3SM). 
milsltes. 
location  made  substantially  same  as  mining  claim,  $  521. 
state  legislation  concerning,  f  521. 

Montana,  p.  1853,  par.  1;  p.  1855,  par.  3. 

Nevada,  pp.  1871,  1872. 

Utah,  p.  1907,  par.  2;  p.  1908,  par.  3. 

Plaeers. 

generally  same  rules  apply  as  in  lodes,  i  459. 
state  legislation  concerning,  f  459. 

Arizona,  p.  1796,  i  3242. 

recording,  p.  1797,  i  3244. 

California,  p.  1809. 

Colorado,  p.  1837,  par.  1. 

Idaho,  p.  1844. 

Montana,  p.  1855,  par.  8. 

Nevada,  p.  1870. 

New  Mexico,  does  legislation  apply  to  plaeersf  (459. 

North  Dakota,  does  legislation  apply  to  placers  t  §459. 

South  Dakota,  does  legislation  apply  to  placers  f  |459. 

Utah,  p.  1907,  §  2. 

recording,  p.  1908,  f  4» 

Washington,  p.  1923,  §  10. 

Wyoming,  p.  1933,  par.  1. 


\ 
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governed  by  regalatioas  of  land  departmenty  §  472. 

text  of  departmental  r^gnlatioaay  p.  1091|  para.  17, 18. 
state  legislation  conceraiag^  1 260  (18). 

€k>lorado,  p.  1835  (B). 

Nevada,  p.  1872. 

G«rtlile«te  of  Pnreliaso. 

eivideBco  of  perfected  location,  1 778. 

isBoaace  of,  |  770. 

supervision  of  commissioner  of  general  land  office  over,  ||  208,  637, 

772. 
power  of  commissioner  not  to  be  arbitrarily  exercised,  li  208,  772. 
may  be  suspended  in  proper  cases,  1 1  208,  637,  772. 

effect  of  suspension,  H  208,  772. 
may  be  canceled  in  proper  cases,  IS  208,  772. 

effect  of  cancellation,  ||  208,  772. 

when  takes  effect,  S  772. 

effect  of  appeal  from  order  of  cancellation,  1 772. 

order  of  cancellation  may  be  inquired  into  by  the  courts,  |  772r 
title  conveyed  by,  1 771. 

equivalent  to  patent,  f  |  208,  771. 

recovery  in  ejectment  may  be  had  on,  1 778. 

distinction  between  mining  and  agricultural,  §  773. 

discovery  of  mineral  after  issuance  of  agricultural,  will  not 
defeat,  |  208. 
not  subject  to  collateral  attack,  i  778. 
how  assailed,  i  773. 
obligation  to  perform  annual  labor  ceases  with  issuance,  1 637. 

Chalk. 

classified  as  mineral,  p.  131,  note  3. 

when  occurring  "in  place"  how  located,  |  323. 

CharAotor  of  Laad. 

falling  within  provisions  of  federal  mining  laws,  1 8S. 
necessity  for  definition  ol  terms,  I  85. 
terms  of  reservation  employed  in  various  acts,  i  86. 
"mine''  and  "mineral"  indefinite  terms,  |  87. 
'B^gH'h  denotations,  |  88. 

enlarged  meaning  of  "mine,"  f  89. 

definition  of  "mineral,"  §  90. 

element  of  profitableness  of  controlling  weight,  i  90. 

rules  of  interpretation  of  term  "mineral,"  §91. 

substances  classified  as  mineral,  |  92. 
American  cases,  defining  "mine"  and  "mineral,"  |  93. 

"mineral  lands,"  |  94. 
rules  of  statutory  interpretation,  |  96, 

Llndloy  on  M.— 127. 
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interpretation  of  terms  by  land  department,  |95. 

substances  held  to  be  mineral,  {  97. 
rules  for  determining  mineral,  1 98. 
no  general  classification  of  public  lands;,  f  102. 
geological  surveys,  |103. 
general  system  of  land  surveys,  ^  105. 
surveyor-general 's  return,  what  eonstitntes,  f  105. 

prima  faeie,  established  by,  H  106,  207. 
presumptions  flowing  from,  11106,  156^ 

144,  689. 
how  overcome,  1 106. 
unreliabiUly  of,  1 106. 
a  question  of  fact,  ||  107,  207. 
land  department  may  alone  determine,  |  717. 
courts  cannot  determine^  where  land  department  engaged  in  ixtreili- 

gating,  f  (  108,  717. 
when  and  how  established,  §  107. 

hearings  to  establish,  f  S  107,  679. 
state  lieu  selections,  1 143. 

sixteenth  and  thirty-sizth  sections,  S  144. 
railroad  grants,  ( 156. 

indemnity  selections,  1 157. 
homesteads,  |f  205,  207. 

regulations  of  land  department  concerning,  p.  1722^ 
y         pars.  99-111. 
in  grants  to  states,  sixteenth  and  thirty-sixth  sections,  f  144. 
effect  of  surv^or-general's  return,  S  144. 
state  may  accept,  (  144. 
interpretation  of  '^ mineral  lands''  in,  ||  137,  138,  139,  140. 
when  open  to  contestation,  §  144. 
petroleum  lands  in,  §  138. 
building  stone  lands  in,  9  139. 
time  to  which  inquiry  is  addressed,  1 140. 
state  lieu  selections,  1 142. 
test  of,  as  applied  in,  §S  140, 141. 
subsequent  discovery  of  mineral  will  not  defeat  title  of  states 

S142. 
subsequent  exhaustion  of  mineral  will  not  revest  title  in  statc^ 

§142. 
hearings  to  determine,  §§  143,  144. 
state  has  right  to  be  heard,  §  144. 
conclusiveness  of  state  patent  as  to,  1 144a. 
general  principles  governing,  §  145. 
distinction  between  railroad  grants  and,  i  156. 
in  railroad  grants,  mineral  lands  reserved,  S  152. 
except  in  grant  of  right  of  way,  f  153. 
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to  be  determined  when  patent  applied  for,  |154. 

construction  of  reservation  by  the  coorts,  1 154. 

by  the  land  department,  ||  155,  158* 

distinction  between  school  grants  and,  6  156, 

departmental  restriction  upon  definition  of  "mineral  landSi'' 
f  158. 

ruling  of  department  as  to  phosphates,  f  158. 

petroleum,  1 158. 

return  of  surveyor-general,  ett'eet  of,  i  158. 

test  of,  §  159. 

indemnity  selections,  f  157. 

hearings  to  determine,  fiS  156,  157. 
agricultural  claims— homesteads,  |  204. 

claimant  may  ''prove  mineral  off,"  S  204. 

land  department  governed  in  first  instance  by  snrv^or-gen- 
eral  's  return,  f  204. 

hearings  to  determine,  where  mineral  asserted,  fif  205,  207. 
strict  rule  of  interpretation  applied,  §  336. 

when  to  be  determined,  i  207. 

question  one  of  comparative  value,  f  207. 

test  of,  §  207. 

open  to  contestation  until  final  entry,  §  208. 

intermediate  determination  not  conclusive,  §208. 
in  townsites,  §§  173,  175. 

what  constitutes  mineral  under  reservations  in,  f  176. 
decision  of  land  department  as  to,  final,  §  207* 
patent  conclusive  evidence  of,  §  779. 

qualification  of  the  rule,  i  779. 
liberal  rules  of  construction  applied  between  rival  mining  claim- 
ants, f  336. 
strict  rules  of  construction  applied  between  mining  and  agricul- 
tural claimants,  §  336. 
mineral  not  necessarily  inferred  from  character  of  adjoining  tractSi 

§  438. 
determination  of,  sought  to  be  entered  as  coal,  {  496. 
proof  of,  in  patent  proceedings,  §§  689,  702. 

suggested  form  for  lodes,  p.  1978. 
GhiaA  Olay. 

classified  as  mineral  by  English  authorities,  f  92. 

land  department,  f  97. 
lands  containing,  subject  to  entry  under  placer  laws,  |  420. 
GlilaefM. 

bom  in  the  United  States  are  citizens,  S  224. 

not  permitted  to  acquire  real  property  or  mining  claims  in  Idaho, 

Nevada,  or  Oregon,  S  238. 

text  of  Idaho  law,  p.  1840. 


mm 

Bpeciallj  uved  in  lh«  lode  kw  of  ISM,  f  S2S. 

act  of  1872,  il  71,  328. 

Beviscd  Statotes,  1 2320,  p.  1648. 
mines  of,  resezvod  from  Mezioan  graato  vader  ael  of  1891,  f  1 118^ 

127. 
from  entiy  nnder  tofmiite  lawa^  ||  166,  176. 
Turaal  mode  of  oeeimeaee,  1281^ 

OitlseBS. 

only,  and  those  who  have  declared  their  Intention,  may  loeate  min- 
ing claims,  f  223. 

the  federal  law,  Berised  Statutes,  fi  2819,  p.  1647. 
who  are,  f  224. 

neither  age  nor  sez  involTed  in  definition,  1 224. 
by  birth,  8  224. 
by  naturalisation,  |  224. 

effect  of  subsequent  naturalization  on  estate  of  alien  locator, 
if  282,  284. 
Indians,  1224. 

Chinese  bom  in  the  United  States,  |224. 
married  women,  |  224. 

marriage  of  citizen  woman  with  alien,  |224. 
minors,  |  224. 

domestic  corporations,  f  226. 

may  acquire  good  title  by  purchase  from  alien  locator,  8  233. 
relocation  by,  of  mining  claim  in  possession  of  alien,  f  S  233,  234. 
See  GinzKNSHip. 

Oitfaeaahlp. 

how  proved,  f  227. 

presumption  as  to,  from  residence,  |  227. 
of  domestic  corporations,  f  226. 
of  stockholders  of  a  corporation,  |  226. 
proof  of,  in  proceedings  before  the  land  department,  1 227. 
in  patent  proceedings,  8  684. 

the  federal  law,  Bevised  Statutes,  8  2321,  p.  1649. 
departmental  regulations,  p.  1711,  pars.  66-70. 
of  original  locators  not  required  unless  they  are 
applicants,  S  227. 
in  ordinary  actions,  I  227. 
in  actions  upon  adverse  claims,  f  755. 
suggested  form  of  ai&davit,  p.  1975. 
averment  of,  when  necessary  in  actions  concerning  mining  »i»i— ^ 

8§  754,  755. 
not  open  to  contestation  except  in  patent  proceedings,  §  227. 

at     instigation     of     government^ 
88  233,  234. 
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proceedings  to  obtain  patent  in  nature  of  ''inqtieit  of  oAoe/'*  f  1 288, 

234. 
of  patentee  eondnsivelj  presumed,  1 1 227,  777. 
See  Alums;  Citizins. 

OivULaw. 

influence  of,  in  development  of  American  mining  nytUm,  f  1. 
regalian  doctrine  of,  tame  as  common  law,  1 11. 
ownership  of  mines  under,  f  11. 

decree  of  Emperor  Gratian,  f  11. 
Qamboa's  statement  of  the  rukt  o/|  1 11* 
Roger's,  f  11. 
Halleck's,  1 12. 
estate  in  unpatented  mining  claim  eompared  with  tenores  of,  1 54L 

Claln* 

See  MiMiNO  Claim. 

OUy. 

China,  or  kaolin,  classified  as  mineral  under  English  law,  1 92. 
by  American  authorities,  f  97. 

lands  containing,  subject  to  entry  under  placer  law%  1 420. 
'<in  place,''  how  located,  1328. 
brick,  classified  as  mineral  by  English  authorities,  |  92. 
not  recognised  as  mineral  by  land  department,  f  424. 
OoaL 

mines  in  Forest  of  Dean  regulated  by  local  customs,  1 7. 
state  legislation  regulating  manner  of  working,  1 19. 
act  of  July  1,  1864,  providing  for  disposal  of  lands,  f  49. 

March  3,  1865,  1 49. 
classified  as  mineral  under  English  decisions,  f  92. 

by  American  courts,  f  93. 
land  department,  f  97. 
by  legislatiTo  construction,  1 495. 
lands  containing,  do  not  pass  under  school  grants,  fi  140. 

nor  under  railroad  grants  unless  specially  named,  f  1 152,  158, 
495. 
its  occurrence  in  reins  suggested,  |  328. 
lands  containing,  sold  under  special  laws,  1 828. 
histoiy  of  legislation  concerning,  1 496. 
rules  for  determining  character  of  land,  1 496. 
geographical  scope  of  federal  laws,  1 497. 

federal  laws  regulating  sale  of  lands,  pp.  174S-1745. 
departmental  regulations,  pp.  1746-1756. 
who  may  enter  coal  lands,  |  501. 
different  classes  of  entries,  1 502. 
private  entry,  §  503.  . 
preferential  right  of  purchase,  |  504. 
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dadaratoiy  statement,  |  505. 

aflmgnability  of  inchoate  rights,  1 506. 

purchase  price,  1 507. 

final  entry,  f  508. 

system  compared  with  other  mining  laws,  1 509. 

OollAteral  Attaek. 

certificate  of  purchase  not  subject  to,  f  773. 
patent  not  subject  to,  t  777. 

Colonies. 

reservation  of  mines  in  crown  grants  to  American,  S  31. 

Colorado. 

public  lands  in,  subject  to  control  of  congress,  S  20. 
acquired  partly  through  Ix>uisiana  purchase,  |  33. 
partly  through  cession  from  Mexico,  |  40. 
subject  to  federal  mining  laws,  §  81. 

Mexican  grants  in,  acts  of  congress  in  relation  to,  {{  118,  127. 
forest  reservations  in,  1 197. 
laws  of,  defining  property  rights  of  aliens,  S  238. 
mining  as  a  "public  use"  in,  i  252. 
legislation  in,  concerning  rights  of  way  and  mining  easements,  f  252. 

drainage  of  mines,  §  252. 
eonstitutional  provisions  on  subject  of  eminent  domain,  I  253. 
saline  law  of  January  12,  1877,  applied  to,  I  514. 
no  dower  exists  in,  |  543. 
legislation  on  subject  of  subjacent  support,  §  822. 

MlBlBsr  lieclslmUoB  in. 

Lode  cUmm, 

length,  §  361. 

text  of  law,  p.  1824,  par.  !• 
width,  I  361. 

text  of  law,  p.  1824,  par.  2. 
location,  how  made,  p.  1826,  par.  6. 
certificate  of  location,  contents,  fi  380. 

text  of  law,  p.  1824,  par.  3. 

void,  unless  conforms  to  law,  p.  1825,  par.  5. 

must  claim  but  one  location,  p.  1831,  par.  17. 

form  of,  suggested,  p.  1945. 

record  of,  1 389. 

text  of  law,  p.  1824,  par.  3. 

amendment  of,  §  397. 

text  of  law,  p.  1829,  par.  14. 
discovery  shaft,  IS  343,  250  (9). 

text  of  law,  p.  1826,  par.  6;  p.  1827,  par.  9. 

its  equivalent,  p.  1827,  par.  8. 

time  allowed  for  completion,  p.  1827,  par.  9. 


_i 
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posting  preliminary  notice^  §S  352,  250  (8). 

text  of  law,  p.  1826,  par.  6. 

form  of  notice  suggested,  p.  1944. 
marking  boundaries,  {§  374,  250  (8). 

text  of  law,  p.  1826,  pars.  6,  7. 

change  of  boundaries,  p.  1829,  par.  14. 
rights  eonv^ed  by  perfected  location,  pp.  1828,  1829,  pars. 

10-13. 

validity  of  law  questioned,  f  251. 
defining  rights  in  cases  of  cross  or  uniting  veins,  p.  18^,  par. 

12. 

validity  of  law  questioned,  f  251. 
proof  of  annual  labor,  f  §  636,  250  (15). 

text  of  law,  p.  1829,  par.  15. 
relocation  of  abandoned  claims^  If  408,  250  (12). 

text  of  law,  p.  1830,  par.  16. 

Placer  claima. 

location  certificate,  if  459,  250  (4). 

text  of  law,  p.  1831,  par.  1. 

must  claim  but  one  location,  p.  1831,  par.  17. 

form  of,  suggested,  p.  1947. 

record  of,  p.  1831,  par.  1. 

amendment  of,  p.  1829,  par.  14. 
posting  preliminary  notice^  Sf  442,  250  (3). 

t«xt  of  law,  p.  1831,  par.  1. 

form  of  notice,  suggested,  p.  1947. 
marking  boundaries,  %%  455,  250  (8). 

text  of  law,  p.  1831,  par.  1. 
annual  labor,  Sf  626,  250  (13). 

text  of  law,  p.  1832,  par.  2. 
law  invalid,  1 626. 

proof  of.  If  636,  250  (15). 

text  of  law,  p.  1829,  par.  16. 
forfeiture  to  co-owners,  p.  1832,  par.  2. 

validity  of  legislation  questioned,  f  1 251  (6),  646. 

Tunnel  Clams. 

recording,  p.  1835  (B). 
length  on  lode  discovered  in,  p.  1836. 
right  to  run  through  another's  ground,  p.  1884,  §{1,  2. 
constitutionality  of  such  laws  discussed,  §{252-264. 
right  to  enter  and  inspect,  p.  1884,  |  2. 
forfeiture  of  right  to  continue  tunnel,  p.  1834,  f  2. 
damages  for  extracting  ore  from  another's  vein,  p.  1835,  |  3. 
burden  of  proof  as  to  ownership  of  vein  discovered  in,  p.  1835, 
14. 
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O«lormdo~  Conttnued. 
Tor  rights  of  tunnel  proprietor  under  fedenl  law,  eee  Tuhkbl  Loga.- 

TIONS. 

Mlaeellaaeoiis  Mlnlair  I<esi*lAtiaa* 

reference  table,  p.  1836. 

CoauBlsflioiter  of  the  Q^mKtml  Laiid  Mtoa. 

appointment,  powers,  aad  duties,  f  662. 
■operviaory  power  orer  acts  of  register  aad  receiver,  f  208. 
may  suspend  or  cancel  final  certificate  of  purekaae^  H  208^  627. 
See  Land  Depabtmsnt. 


grafted  upon  American  legal  Qjrstem,  il« 
property  in  mines  under,  f  2. 

owner  of  surface  prima  fade  owner  of  minerals^  |  2. 

prima  facie  ownership  of  sunerals,  how  rebutted,  |  2. 

**jVftX  mines''  defined,  ownership  of,  f  3. 

rules  of,  modified  by  loeal  customs  in  parts  of  England,  f  4. 

doctrine  of,  as  to  customs,  no  application  to  kcal  customs 
in  America,  f  272. 
estate  in  unpatented  mining  claim  compared  with  copyhold  es- 
tates at,  i  540. 
accounting  between  tenants  in  oosuaon  at,  f  |  78iN^  790. 
grant  of  right  to  pursue  Tein  in  depth  beyead  boundaries^  not 

in  derogation  of,  f  568. 
doctrine  of,  as  to  riparian  rights  and  stream  poUntion,  f  1 838, 

839. 

accepted  in  some  of  the  states,  1 838. 

modified  in  the  mining  states,  If  838,  840* 

<<tin  streaming"  in  Oomwall,  §839. 

Ooademaatlon. 

of  private  property  for  mining  purposes,  f  19. 

in  Massachusetts,  1 19. 

Kentucky,  §19. 

Tenneesee,  tl9. 

horth  Carolina,  1 19. 

New  York,  1 19. 

Arizona,  %  259. 

Georgia,  If  260,  19. 

Montana,  |259a. 

Nevada,  i  256. 

Pennsylvania,  $261. 

West  Virginia,  |  262. 

California,  f  263. 

Oregon,  |  263a. 
for  purposes  of  mining  easements,  state  legislation,  1 252, 
Bee  Easements;  Eminent  Domain;  Pubuc  Use. 
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exeeptiona  in  jmnior  fateats  ot^  beld  m&dar  atnior  titla^  I  78& 

See  Advzbse  Claim. 


public  lands  subject  to  disposal  by,  1 80. 
power  of,  to  legislate  for  territories^  ft  I  242,  252. 
cannot  control  exercise  of  rights  of  eminent  domain  by  atates,  1 252. 
See  Acts  or  Ck)MGBis8. 


not  subject  to  federal  mining  Iaw%  f  19. 

no  mining  legislation  in,  f  19. 

reserration  of  mines  in  crown  grants  tO|  |31« 

Coastitifttlonal  Iiair. 

state,  on  subject  of  alienage,  §  238. 
eminent  domain,  f  253. 

right  of,  in  states  governed  by  state  constitution, 

1252. 
federal   government   may   not   interfere  with   state 

rights,  §  252. 
mining  as  a  pubUe  use,  1 254. 
Arizona,  |2S9. 

Oil  pipe  lines,  ft  255. 
California,!  263. 

Oil  pipe  lines,  f  255. 
Georgia,  §260. 
Montana,  f  2S9a. 
Nevada,  i  258. 
Oregon,  f  263a. 
Pennsylvania,  1261. 
Utah,  oil  pipe  lines,  1 255. 
West  Virginia,  1 262. 
general  conclusions,  f  264. 
condemnation  for  purpose  of  pipe  lines,  |255. 

lateral  railroads,  {252. 
tramways     (Colorado), 
1252. 
physical  and  industrial  conditions  as  afPeeting  rule 
of  pnbUc  utility,  f  2S7. 

Oontraets. 

"grub  stake"  and  prospecting,  |  858. 

options,  working  bonds,  and  ezecutoiy  contracts  of  sale,  |  869. 

disposing  of  mining  rights^  |  859a. 

sales  of  mineral  in  place,  |  859b. 

mining  licenses  and  their  distinguishing  features,  |  860. 

mining  leases,  |  861. 

doctrines  peculiar  to  oil  and  gas  lenses,  I  862. 
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between  eo-cwnen  for  asMBHieBt  wwfe,  ft  408,  790. 

for  impnfwwmeatm  mmdm  by  one 
1700. 


of  minerml  in  ploe^  |  OMRn 

of  nuBiBg  dminiy  in  aorif  do js  parol  traaof er  anthoiiied  bj  loeol 
mlci^  i  270. 
udor  eziatiiig  lawi^  and  rwwrdiiig  transfer  not  aobjoet  to 
distxiet  regv^tioD,  i  27a 
must  be  in  writing,  f  f  270,  642. 
mlea  applicable  to  otber  real  estate  goTcm^  i  270. 
law  of,  regolated  hf  tke  states,  if  544^  857. 
by  one  of  several  eotenaats,  effeet  ot^  f  791. 
affecting  eztralateral  xigbt,  |  616. 

of  location  containing  apex,  §  617. 

of  part  of  location,  §  618. 

of  land  adjoining  orerljing  dip  of  Tein,  f  618a. 


location  bj  sereral,  creates  tenanej  im  common,  I  788. 

one  locating  for  benefit  of  several  cannot  divest  rights  bj  reloeatioa, 

if  331,  398. 
can  one  rdocate  in  bis  own  name  after  neglect  of  all  to  perform 

annnal  woikf  |  406. 
amended  location  hj  one  will  innre  to  benefit  of  all,  I  398. 
one  cannot  protect  his  individual  estate  bj  perf  onnanee  of  annnal 

labor,  1406. 
annnal  representation  a  nnit,  f  646. 
failure  of  one  to  eontribate  to  assessment  work  not  evidenes  of 

abandonment,  §  644. 
remedy  where  one  eontribates  more  than  his  share^  f  646. 
application  for  patent  bj  one  of  several,  f  68L 

remedy  of  those  exdnded  from,  f  646. 

as  adverse  claimants  in  patent  proceedings,  f  728. 
contribution  between,  for  aseesement  work,  {|  406^  770,  779. 
cotenancy  in  mining  daim,  how  created,  f  788. 

general  rules  of  cotenancy  apj^cable  to,  f  788. 

right  of  each  to  occupy  and  use  common  property,  f  789. 

wooing  by  one  in  ordinary  way  not  waste,  f  i  789,  789a. 

liabUity  of  occupying  tenant  to  account  i  789a. 

remedy  of  excluded,  f  790. 

accounting  between,  1 790. 

when  injunction  lies  against  one  in  possession,  {  790. 

one  cannot  compel  others  to  join  in  working,  f  790. 
leases  and  ficenses  executed  by  one  of  several,  1 791* 
conveyance  by  one  of  his  interest,  |  791. 
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iorfeitore  to,  for  failure  to  contribute  to  asfleasment  work,  f  646. 
text  of  the  federal  law,  Bevised  Statutee,  S  2324,  p.  1651. 

object  of  the  statute,  |  646. 

to  be  strictly  construed,  S|  646,  251  (5). 

how  treated  by  land  department,  |  646. 

proceedings  culminating  in,  how  established,  f  646. 
state  statutes  supplementing  federal  law,  |  251  (6). 

Arizona,  pp.  1798-1799,  §§  3245-3248. 

California,  p.  1807,  I  1. 

Colorado,  p.  1832,  par.  2. 

Nevada,  p.  1868. 

▼alidity  of  laws  questioned,  f  S  251  (6),  646, 

Copper. 

exploration  for,  in  Lake  Superior  regions,  |  29. 
ordinance  of  1785  reserved  one  third  to  government,  |  30. 
development  of  copper  mines  of  Lake  Superior,  |  32. 
lands  in  Bfichigan  sold  under  special  laws,  f  35. 
specially  named  in  act  of  1866,  {|  71,  323;  p.  1626,  §  2. 

act  of  1872,  §§  71,  323;  p.  1635,  S  2. 

Bevised  Statutes,  §  2320,  p.  1648. 
mines  of,  reserved  from  entry  under  townsite  laws,  §  166. 

GoproUtos. 

(phosphatic  nodules)  classified  as  mineral,  (  92. 

Copjlftold. 

analogy  between  estate  by,  and  mining  tenure  under  civil  law,  §  11. 
estate  in  unpatented  mining  claim  compared  with,  {  540. 


customs  of,  as  defeating  prima  facie  ownership  of  minerals,  |  2. 

tin  mines  in,  regulated  by  local  custom,  i  5. 

rights  of  <'free  tinners,''  §  5. 

««dish'' or  "toll"  tins,  §5. 

tin  bounds,  their  nature  and  extent,  §  5. 

proclamation  of,  at  stannary  courts,  |  5. 

writ  of  possession,  |  5. 

renewal  of  boundaries,  §  5. 

f aihire  to  renew  boundaries,  effect  of,  |  6. 

sale  of,  I  5. 

nature  of  estate  in,  |  5. 

failure  to  work,  forfeited  estate,  §  5. 

time  allowed  for  commencing  work,  §  5. 

stannary  courts,  their  jurisdiction,  §  5. 
"tin  streaming"  in,  |  839. 

pollution  of  streams  sanctioned  by  custom,  |  839. 
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what  are,  |  226. 

are  eitixeni,  f  228. 

maj  locate  miniag  elaim^  |  226L 

eitiienship,  how  pnttd,  i  22d» 

proof  of,  ia  pateat  proeeediag^  |  684. 

tbe  federal  law,  |  2821*  Bmaed  Statates, 

p.l6i9. 
departmental  reg!ilatioa%  p.  1711,  pare.  66-70. 
of  stoekholden  preeomedy  §  226. 

in  territoriee  under  alien  aet  of  1887,  |  243. 
extent  of  plaeer  groand  which  may  be  located  by,  I  226. 

are  th^  to  be  treated  as  individuals  or  assoeiationsf  i§  226^  448. 
applications  for  patents  hj,  f  681« 
proofs  to  be  furnished,  |  681. 


See  Aliens. 

Cotemamcj. 

See  Oo-owNKBS;  Tbhakis  or  Gohxok. 

G«wnM  •£  Vela. 

onward,  on  a  level  eaUed  ''strike,''  f  818. 
"strike"  defined,  1318. 
course  of  apex,  f  318. 
locations,  how  made  with  regard  to,  8  318. 
illustrations,  f  319. 
cannot  be  followed  bejond  boundaries,  1 1  853,  60. 

rule  prior  to  patent  under  act  of  1866,  If  58,  58. 

cross  lodes,  t§  557-560. 
presumptions    as   to    eoatinuitj   within   loeatiOB   boundaries^ 

<i  615,  866. 
downward,  term  used  in  Bevised  Statutes^  f  317* 
defined,  f  319. 
illustrated,  I  319. 

text  of  federal  law,  Bevised  Statutes,  f  2322,  p.  1650. 
distinction  between  ''dip''  and,  |  318. 

<'dip"  judicially  defined,  |  318. 

See  EXTRALATKBAL  BlOST. 

Covrts. 

cannot  interfere  with  land  department  in  the  disposal  of  pubUe 

lands,  §  664. 
what  are  competent  to  try  actions  upon  advcfse  elaims,  f  746. 

federal,  jurisdiction  of,  I  747. 

where  may  be  invoked,  f  747. 

state,  jurisdiction  of,  f  748. 

to  what  such  jurisdiction  is  referable,  |  748. 
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Cmnrtm  •—  Continued, 

jadgmentB  of,  in  mdrenw  8vit%  kov  eoBsLdared  by  land  department, 
1765. 

may  not  determine  character  of  land  where  qoeetion  is  9ub  jwkice  be- 
fore land  department,  {§  108,  717. 

GvoM  Xiodea* 

text  of  federal  law  on  subject  of,  BevUed  Statntee^  i  2336,  p.  1662. 

interpretation  of,  §  557. 

Colorado  doctrine,  f  558. 

Montana  doctrine,  f  559. 

Arizona-California  doctrine,  |  560. 

before  the  mipreme  conrt  of  the  United  States,  f  561. 

general  deductions,  |  562. 
owner  of,  as  adverse  claimant  in  patent  proceeding,  |  727. 

Cvstoauk 

of  miners,  existence  of,  a  question  of  fact,  %  ^72. 

no  distinction  between  legal  effect  of,  and  written  rule,  |  272. 
existence  may  be  proved  regardless  of  date  of  adoption,  %  272* 

or  duration  of  operation,  |  272. 
common  law  dootrine  does  not  apply  to,  §  272. 
of  ''free  tailings"  not  extended  to  depositiag  waste  on  an- 
other's land,  S  843. 
right  to  pollute  stream  in  conduct  of  mining  operations  may  be 
founded  on,  %%  839,  841. 
See  Local  Bulks  and  Custoxs. 


liability  for  failure  to  leave  pillars  to  support  surface,  I  819. 

flooding  lower  mine,  fif  807,  808. 
measure  of,  in  actions  of  trespass  on  mining  claims,  §  868. 
for  depositing  debris  on  lands  of  others,  |  844. 

im  Absque  Injvrla. 
injury  caused  to  mines  by  natural  underground  flow  of  water  is,  §  807. 
fouling  streams  in  mining  operations,  when,  f  841. 


cost  of  construction  of,  when  may  apply  to  annual  labor,  |  631. 
liability  for  injuries  caused  by  breaking  of,  i  808. 
See  Hydraulio  Mining. 

Death. 

does  not  dissolve  mining  partnership,  {(  796,  803. 
surviving  partner  in  mining  partnership  has  no  right  as  survivor  to 
take  control,  |  803. 

Debris. 

See  Tailings;  Htdbattlic  Mining;  Pollution  of  Streams. 

Debris  Gommisaioner.  See  Calxfobnia  Dkbris  Comihssion. 
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D««Iaraterj  Stateateat. 

under  Montana  law  lame  as  certifleata  of  location  in  other  states. 

1379. 
nnder  coal  land  laws,  §  505. 
See  CxRTinoATE  of  Locatiok. 

Dead. 

of  mining  claim,  not  required  to  transfer  title  under  earlj  eustoms, 

1270. 
under  existing  laws,  transfer  of  title  and  recording  not  subject  to 
local  district  regulation,  §  270. 

necessary  to  transfer  title  to  mining  claim,  f  |  270,  642. 
rules  applicable  to  other  real  estate  goTem,  f  i  270,  859a. 
law  of  conveyancing  regulated  bj  the  state,  f  |  544^  857. 
by  one  of  several  cotenants,  effect  of,  f  791. 
affecting  eztralateral  right,  f  616. 

of  location  containing  apex,  |  617. 

of  part  of  location,  |  618. 

of  land  adjoining  overlying  dip  of  vien,  |  618a. 

Deep  Plaeers. 

are  not  deposits  ''in  place,"  %%  301,  427. 

subject  to  location  under  placer  laws,  %%  301,  427. 

must  locations  of,  on  surveyed  lands  conform  to  public  surveys!  i  448. 

Deflnltioiia. 

dii&culties  of  accurate,  f  282. 

mining  terms  not  susceptible  of  exact,  §  282. 
are  dangerous  by  reason  of  inaccuracy,  f  282. 
important  questions  of  law  not  determined  by  slavish  adherence  to^ 

§1  282,  289. 
'Apex^not  found  in  miner's  vocabulary,  §  306. 
^  not  defined  by  geologists,  f  306. 
definition  of  lexicographers,  %  306. 
sent  to  public  land  commission,  f  307. 
of  Dr.  Baymond,  S  308. 
the  ideal  lode  and  its,  i  309. 
necessarily  a  surface,  |  309. 
illustrations,  9fi  309,  310,  311,  312. 
Claim— SB  used  in  |  232^  Bevised  Statutes,  |  628.     See  lAixmfQ 

Claiic. 
Deposits.    See  Valuable  Dxposit. 
Dip  (of  vein)  —not  found  in  Bevised  Statutes,  §  317. 

popular  use  of  term,  |  317. 
judicially  defined,  8  318. 

distinction  between  downward  course  and,  §  319. 
illustrations,  S  319. 
Downward  Co«r«e— used  in  Bevised  Statutes,  S  2322,  p.  1650. 

distinctibn  between  dip  and,  §  319. 
illustrations,  S  319. 
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Face  (of  tunnel)— as  used  in  tunnel  laws,  f  474. 
Hydraulic  Mining— kb  used  in  California  debris  act,  |  852. 
In  P{ac0— classification  of  mineral  deposits,  f  298. 
use  of  term  in  mining  laws,  |  299. 
blanket  deposits  of  Leadville,  |  300. 
judicial  interpretation,  §  301. 
Known  Mines— t^  used  in  pre-emption  law,  §  208. 

not  the  equivalent  of  ''mineral  lands,"  |  208. 
Xeod^synonymous  with  'Mode,"  |  290. 

applied  to  subterranean  auriferous  gravels,  §  290. 
Ledge— AB  define  hj  lexicographers,  S  287. 

elements  to  be  considered  in  applying  definition,  |  289. 
legal  equivalent  of  "lode"  and  "vein,"  |  290. 
a  local  term,  f  290. 
See  Yun. 
Line  (of  tunnel)— in  tunnel  laws,  |  473. 
Location,  §  327. 

not  always  legal  equivalent  of  "mining  claim,"  |  327. 
"claim"  as  used  in  §  2324,  Bevised  Statutes,  means,  f  628. 
Xods— English  and  Scotch  definitions,  f  286. 

when  used  as  equivalent  of  mine,  tS  89, 176,  286. 

as  defined  by  the  lexicographers,  I  287. 

as  defined  by  the  geologists,  §  288. 

miners  made  the  definition  first,  f  289. 

definition  of  Dr.  Baymond,  |  289. 

elements  to  be  considered  in  appljring  definition,  ^  289. 

legal  equivalent  of  "vein,"  "ledge,"  §  290. 

may  include  more  than  one  vein,  f  290. 

definition  of  Boss  E.  Browne,  f  290a. 

illustrations,  §  290a. 
classification  of  cases  in  which  term  to  be  construed,  |  291. 
judicial  definition,  §  292. 
the  Eureka  case,  |  292. 
the  Leadville  cases— blanket  deposits,  §  293. 
other  judicial  definitions,  §  294. 
neither  size  nor  richness  of  ore,  an  element,  {  294. 
includes  impregnations,  |  294. 
Mine — an  indefinite  term,  §  87. 

English  definitions,  §§  88,  89. 
American  definitions,  I  93. 
as  used  in  townsite  laws,  f  176. 
sometimes  equivalent  of  "vein,"  §§  89,  176,  286. 
Mineral— Kn  indefinite  term,  §  87. 

English  denotation,  |9  88,  90. 
American  definitions,  §  93. 
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Mineral  Lands,  If  94,  96. 

MstnetioB  ^f,  im  eftses  of  lehool  granta,  il  137, 140. 

nUxoad  grants,  if  158, 
not  «i«iTaleBt  of  "known  mines,''  i  208. 
motaUic,  or  nonmotallie  eharaeter,  as 
appropriation,  f  323. 
Mining  Claim,  |  327. 

not  always  iiynonjmous  with  "locations,"  %  327. 
"claim"  as  used  in  I  2324^  Bevised  SUtutes^  means 

location,  f  628. 
as  used  in  townsite  laws,  |  178. 
Placer,  |  419. 

Public  Lomde,  H  80,  86, 112,  322. 
Zock  in  P{ac0— use  of  term  in  mining  laws,  f  299. 

blanket  deposits  of  Leadville,  i  300. 
judicial  interpretation,  %  301. 
Strike  (of  vdn)  —term  not  found  in  mining  laws,^  317. 

popular  use  of  the  term,  %  317. 
judicial  definition,  |  318. 
Top.    See  Apsz. 

Valwible  DepoeiU-^menmng  of  term  as  occurring  in  miniog  laws, 

f  323. 
term  first  used  in  act  of  1872,  %  71. 
equivalent  of  "mineral  lands,"  Sfi  86,  323. 
Fein— English  and  Scotch  definitions,  S  286. 

when  used  as  equiyalent  of  "mine,"  §f  89,  176,  286. 

as  defined  by  the  lexicographers,  §  287. 

as  defined  by  the  geologists,  |  288. 

miners  made  the  definition  first,  %  289. 

definition  of  Dr.  Baymond,  i  289. 

elements  to  be  considered  in  applying  definition,  |  289. 

legal  equivalent  of  "lode"  and  "ledge,"  |  290. 

definition  of  Boss  E.  Browne,  I  290a. 

illustrations,  §  290a. 
classification  of  cases  in  which  term  is  used,  |  291. 

« 

judicial  definitions  and  their  application,  f  292. 

the  Eureka  case,  §  292. 

the  Leadville  cases,  blanket  deposits,  §  293. 

other  judicial  definitions,  S  294. 

neither  size  nor  richness  of  ore,  an  element,  |  29^ 

includes  impregnations,  %  294. 

Delaware. 

not  subject  to  federal  mining  laws,  f  19. 

no  mining  legislation  in,  §  19. 
Department  of  the  Interior. 

act  of  congress  creating,  %  47. 
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superviflion  of  mineral  landa  transferred  tO|  S  47* 
See  Land  Depasthxnt. 

]>«90«it. 

"forme  of,"  term  need  in  aet  of  1870,  i  71« 
<< valuable,''  term  need  in  act  of  1872,  f  71. 

Bevised  Statutes,  I  2320,  p.  1628. 

meaning  of  term,  §  823. 

equivalent  of  mineral  lands,  S8  86,  323. 
for  purposes  of  location  divided  into  two  classes,  ''in  place"  and 

''not  in  place,"  ff  298,  323,  419. 
what  are  "in  place,"  If  299,  300,  301. 

nonmetallic,  "in  place,"  how  appropriated,  |  323. 
what  are  not  "in  place,"  i.  e.  subject  to  location  under  placer  laws, 

§  419. 


their  appointment  and  duties,  f  661. 

the  federal  statute,  Bevised  Statutes,  S  2334,  p.  1661. 

departmental  regulations,  p.  1719,  par.  90. 
not  permitted  to  act  as  attorneys,  f  661. 

departmental  regulations,  p.  1720,  par.  93. 
may  they  locate  mining  claims  f  f  661. 
right  of  mineral  applicant  to  select,  §  670. 

the  federal  statute,  Bevised  Statutes,  §  2334,  p.  1661. 

departmental  regulationfl^  p.  1719,  par.  90. 
fees  to  be  paid  by  applicant  for  survey,  S  670. 

the  federal  statute,  Bevised  Statutes,  8  2334,  p.  1661. 
See  SuBVSTB,  Minxkal. 

Hmrlbyshlre. 

customs  of,  as  defeating  prima  fade  ownership  of  minerals,  |  2. 

lead  mines  governed  by  local  customs,  {  8. 

right  to  search  for  ore,  §  8. 

right  of  discoverer,  §  8. 

"meer"  defined,  |  8. 

distinction  between  "rake"  and  "flat"  veins,  8  8. 

measurement  of  "meers"  by  barmaster,  %  8. 

surface  rights  in  connection  with  vein,  |  8. 

' '  freeing  the  meer, "  |  8. 

"lot"  and  "cope,"  f  8. 

necessity  for  working  the  vein,  |  8. 

"nicking  the  spindle,"  S  8. 

resumption  of  work,  §  8. 

nature  of  estate  in  "meer,"  f  8. 

"dip"  right  in  rake  vein,  §  8. 

similarity  betwcfen  and  American  customs,  |  43. 
Llndlty  on  H.-U8. 
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Desoiiptloa* 

in  certificates  of  loeation  ▼ariatioiui  between  eoursef  aod  emSU  for 

monumentfly  If  381,  382. 
courses  and  distances  yield  to  monuments,  |§  382,  778. 

but  to  invoke  rule  moniiments  must  be  perpetuated,  ff  375,  382. 
hy  reference  to  natural  objeota  and  permanent  monuments  in  loeatios 
notices,  §S  381,  382. 
sufficiency  of,  a  question  of  fact,  f  383. 

when  presumed,  f  383. 
parol  evidenoe  when  admissible  in  aid  of,  §  383. 
of  surveyed  claims  in  notices  of  application  for  patent,  §  077. 
of  placers  on  surveyed  lands  in  patent  proeeedings,  f  700. 
exceptions  in  junior  patent  of  senior  conflicting  area,  |  782. 

l>esert  Lands. 

acts  providing  for  reclamation  of,  §  212. 

mineral  lands  not  subject  to  appropriation  under  laws,  §  212. 

DeTolopmemt  Work  (as  mm  Aet  ef  Iioeatioa). 

states  may  prescribe  nature  and  extent  of,  §§  250  (9),  443. 

can  it  be  credited  to  annual  work  required  by  federal  lawff  ft  632^ 
443. 
JLodea. 

object  of  requirement,  |  344. 

state  legislation  on  subject,  f  343. 
Bee  DisGOYiRT  Shaft  akd  its  Equivalemt. 

Placem. 

object  of  requirement,  S  443. 
validity  of  state  laws,  S  443. 
state  legislation,  S  443. 

Idaho,  p.  1844. 

Montana,  p.  1854  (par.  2).' 

Nevada,  p.  1870. 

Washington,  p.  1923  (t  10.) 
Bee  Aniutal  Labor. 

DoTOBshire* 

customs  of,  as  defeating  prima  faeie  ownership  of  minerals,  I  2. 
tin  bounding  in,  governed  oy  customs  similar  to  Cornwall,  f  6. 
Bee  Cornwall. 


in  patent  application  under  act  of  1866,  functions  of,  %%  59,  W, 
572,  573. 

IHamoads. 

lands  containing,  classified  as  mineral  by  land  department,  |  97. 

subject  to  entiy  under  placer  laws,  8  420. 
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Dip  (of  Vein), 
pursuit  of  rake  veins  on  the,  under  local  euttoma  of  Derbjshire,  |  8, 
term  not  found  in  Bevised  Statutes,  f  317. 
popular  use  of  the  term,  {  317. 
eolloquiallj  same  as  downward  course,  |  317. 
l^ally  not  synonymous  with  downward  course^  I  319. 

illustrations,  9  319. 
as  judicial!/  defined,  |  318. 
bears  a  mathematical  relation  to  strike,  |  319. 
location  made  on,  S  364. 
Judge  Hallett's  views  as  to  location  on,  |  364. 

See  EZTBALATXRAL  BiGHT;  UNION  OF  YUNS. 

IMps,  Spnrs,  amd  Angles. 

granted  bj  local  mining  customs,  prior  to  1866, 1  43. 

basis  of  eztralateral  right,  |  43. 
location  of,  under  local  rules  and  customs,  §  43. 
terms  used  in  act  of  1866,  p.  1626,  i  2. 

See  EXTRALATERAL  BiGHT. 

IMsooTery. 

foundation  of  miner's  title  under  local  customs,  |  44. 

subsequent  to  approval  of  survey  will  not  defeat  title  of  state  to 

school  lands,  §  142. 
prior  to  final  listing,  prevents  selection  by  state  aa  Ueu  lands,  f  143. 
prior  to  certification  of  railroad  indemnity  selection  prevents  ap- 
proval of  such  selection,  §  157. 
prior  to  patent  to  railroad  company  defeats  title,  |  154. 
subsequent  to  railroad  patent,  will  not  defeat  title^  il  161,  162. 

townsite  patent,  f  §  170, 176. 

final  homestead  receipt,  |  208. 
perfected  location  relates  back  to,  S  373. 

recorded  certificate  of  location  as  prima  facie  evidence  of,  |  392. 
new,  not  required  to  support  relocation,  f  403. 

source  of  miner's  title,  §§  328,  329,  335. 
no  valid  location  without,  §  335. 
must  precede  location,  {  335. 

or  be  in  advance  of  intervening  right,  f  335. 
priority  of,  gives  priority  of  right  against  location  without,  |  335. 
what  constitutes  a  valid,  I  336. 
liberal  rules  applied  between  mining  claimants,  f  330. 
strict  rules  applied  between  mining  and  agricultural  claimants,  {  336. 
rules  followed  by  land  department,  |  336. 
neither  size  nor  richness  of,  material,  |  336. 
views  of  Judge  Hawley,  S  336. 
where  discovery  must  be  made,  |  337. 
must  be  on  public  mineral  lands,  §  337. 
within  limits  of  claim,  {  337. 
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any  portion  of  the  apex  soffident,  |  337. 

must  be  treated  as  an  entirety  and  basis  of  bat  one  loeation,  i  337. 

exeeptiona  to  the  role,  S  337. 
loss  of,  ia  Ion  of  location,  |  338. 
extent  of  locator's  righta  after,  and  prior  to  completion  of  locatioB, 

ft  339,  219. 
after,  has  a  reasonable  time  to  complete  location,  |  339. 
relationship  of,  to  discovery  shaft,  %  345. 
See  DisoovxBT  Shavt. 


as  essential  aa  in  lode  claims,  |  437. 

diclum  contra  by  supreme  court  of  Calif  omia,  |  438. 
return  by  surveyor-general  that  land  is  mineral  does  not  dispense 

with,  I  437. 
rules  goTeming  same  as  in  cases  of  lodes,  |  437. 
on  each  twenty-acre  tract  in  location  by  association  not  required, 

1438. 

Im  TvBBela. 

Bee  TuKNXL  Locations. 

DiseoTBiy  Sluif  t  aad  its  EqwlTttlemt. 

state  legislation  requiring,  §  343. 
Arixona,  discovery  shaft,  p.  1793,  f  3234. 

equivalent,  p.  1794  (|  3237). 

time  allowed  for  completion,  p.  1793  (|  3234)  • 
Colookdo,  p.  1826  (par.  6). 

equivalent,  p.  1827  (par.  8). 

time  allowed  for  completion,  p.  1827  (par.  9)* 
Idaho,  p.  1842. 

equivalent,  p.  1842. 

time  allowed  for  completion,  p.  1842. 
Montana,  p.  1854  (par.  2). 

equivalent,  p.  1854  (par.  2). 

time  allowed  for  completion,  p.  1854  (par.  2). 
Nevada,  p.  1862. 

equivalent,  p.  1862. 

time  allowed  for  completion,  p.  1862. 
New  Mexico,  p.  1880  (par.  3). 

equivalent,  p.  1880  (par.  3). 

time  allowed  for  completion,  p.  1880  (par.  8). 
North  Dakota,  p.  1837  (par.  6). 

equivalent  of,  p.  1888  (par.  7). 

time  allowed  for  completion,  p.  1888  (par.  8). 
Oregon,  p.  1895  (par.  3). 

equivalent,  p.  1895  (par.  3). 

time  allowed  for  completion,  p.  1895  (par.  8). 
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South  Dakota,  p.  1901  (par.  5). 

equivalenty  p.  1902  (par.  7). 

time  allowed  for  completion,  p.  1902  (par.  8). 
Washington,  p.  1920  (|  2). 

equivalent,  p.  1921  (§3). 

time  allowed  for  completion,  p.  1920  (I  2). 
Wyoming,  p.  1929  (par.  4). 

equivalent,  p.  1930  (par.  5). 

time  allowed  for  completion,  p.  1930  (par.  6). 
validity  of  state  laws,  §  250  (9). 
object  of  requirement  as  to,  §  344. 
relationship  of  the  discovery  to,  §  345. 
must  be  within  limits  of  claim  as  located,  |  345. 
not  necessary  to  sink  at  original  point  of  discovery,  (  345. 
locator  protected  in  his  possession  during  time  allowed  for  giaking^ 

1345. 
extent  of  work  necessary  to  comply  with  laws,  S  346. 
may  cost  of  sinking  be  credited  on  annual  workf  §  632. 

Diaaolvtioii. 

of  mining  partnership,  9  802. 

death  does  not  affect,  f  f  796,  803. 
surviving  partner  has  no  right  to  take  control,  |  803. 

IMatricts,  Mining. 

state  laws  providing  for  method  of  organizing,  I  250  (16)  • 

how  organized,  |  269. 
See  Local  Bules  and  Customs. 

Ditohes. 

right  of  way  for,  over  public  lands,  |  530. 

mining  locations  subject  to  pre-existing  rights  of  way  for,  f|  530, 

531. 
right  of  way  for,  cannot  be  acquired  over  mining  claims  except  for 

public  uses,  f  531. 
cost  of  constructing,  when  may  be  credited  to  annual  labor,  {  631. 
See  Eminent  Domain. 

Dower. 

estate  of  galee  in  lead  mines  of  Derbyshire,  subject  to,  §  8. 

no  dower  in  unpatented  mining  claims.  If  543,  544. 
in  patented  mining  claims,  states  recognizing,  f  543. 
in  the  territories,  i  544. 
**  Downward  Gourso'*  (of  Vein), 
term  used  in  Bevised  Statutes,  §  317. 

text  of  federal  law,  Bevised  Statutes,  |  2322,  p.  1650. 
colloquially  speaking  synonymous  with  dip,  |  317. 
legally  considered  not  same  as  ''dip/'  f§  318,  319. 
illustrations,  |  319. 

See  EXTRALATERAL  RiOHT. 
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federal  law  purportiiig  to  authorice  state  legislation  on  sabjeet  of, 

Beviaed  Statutes,  |  2338,  p.  1663. 
riglit  of  eminent  domain  exercised  hj  states,  not  de- 
rived from  federal  laws,  |  252. 
state  and  territorial  legislation  concemingi  ||  252,  806. 
law  of  natural  flow,  |  807. 

rights  and  duties  of  higher  and  lower  proprietor,  S  807. 
introduction  of  foreign  water,  §  808. 
flooding,  I  808. 

negligence  in  eases  of,  to  what  extent  an  element,  §  808. 
property  may  be  condemned  for  purposes  of,  in  certain  states^ 
§i  19,  806. 
See  Eminxnt  Domain. 


land  for  purposes  of,  in  connection  with  located  lode,  may  be 

quired  as  a  millsite,  S  523. 
not  allowed  on  lands  of  others,  |  843. 
See  Tailings. 

Duplieate  Receipt.    See  Cbrtificatb  of  Purchase. 


right  of  states  to  legislate  upon  subject  of  mining,  §  252. 

text  of  federal  statute,  Bevised  Statutes,  §  2338,  p.  1663. 
rights  of  way  for  ditches  and  canals  over  public  lands,  §  529. 

text  of  federal  law,  Bevised  Statutes,  i  2340,  p.  1664. 
highways  over  government  lands,  §  530. 
mining  locations  are  subject  to  pre-existing,  §|  530,  531. 
eondenmation  for,  only  authorised  for  uses  specified  in  state  consti- 
tution, i  252. 
mining  as  a  ''public  use,"  §  254. 

rights  of  way  for  pipe  lines  for  oil  and  natural  gas,  f  255. 
for  lateral  and  other  railroad  for  transportation  of  mine  product^ 

§256. 
for  mining  purposes,  states  that  have  legislated  on  subject,  S  252. 
right  of  eminent  domain  within  the  states  not  derived  from  federal 

laws,  ft  252. 
physical  and  industrial  conditions  as  affecting  rule  of  public  utility, 

S  237. 
condemnation  for  purpose  of  mining  in  Nevada,  $  258. 

Arizona,  |  259. 
Montana,  f  259a. 
Georgia,  S  260. 
Pennsylvania,  §  261. 
West  Virginia,  f  262. 
California,  fi  263. 
Oregon,  f  263a. 
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general  eondusions  on  subject  of  ''public  nflo/'  |  204. 

rights  of  way  OTer  mining  claims  cannot  be  acquired,  except  for 
public  uses,  f  531. 

light  of  prior  townsite  occupant  to  subjacent  support  where  lode 
patent  is  issued,  |  175. 

right  of  way  for  railroads  by  government  an  absolute  grant,  §  153. 

when  talces  effect,  f  153. 
carries  minerals,  S  153. 

rights  of  way  through  forest  reserves  for  transmission  of  electricity, 
p.  345,  note  4. 

right  of  ingress  and  egress  for  mining  purposes  within  forest  reser- 
vations, p.  1769. 

not  proper  subject  of  adverse  claim  in  patent  proceedings,  §  729. 

right  of  access  to  lower  strata  by  owner  of  surface,  {  827. 

reciprocal,  between  owners  of  different  strata,  |  826. 

of  natural  underground  flow  of  water,  |  807. 

of  subjacent  support,  IS  826,  827. 

of  lateral  support,  H  831,  833. 

SJeetBient. 

lies  for  unpatented  mining  claims,  il  535,  538,  778. 

may  be  maintained  on  certificate  of  purchase  of  mining  claims,  f  773. 

Emiaemt  Doauda. 

mining  not  considered  a  publie  utility  by  the  government,  H  80, 112. 

mining  as  a  "public  use''  within  the  states^  |  254. 

Arisona,  f  259. 

California,  §  263. 

Georgia,  11260,  19. 

Kentucky,  f  19. 

Massachusetts,  |  19. 

Montana,  f  259a. 

Nevada,  I  258. 

New  York,  I  19. 

North  Carolina,  §  19. 

Oregon,  i  263a. 

Pennsylvania,  |  261« 

Tennessee,  §  19. 

West  Virginia,  f  262. 
states  which  have  legislated  upoa  subject  of  mining  easements,  I  252. 
right  of,  exercised  by  states,  not  derived  from  federal  laws,  §  252. 
right  of  United  States  to  exercise^  withiB  states  limited  to  public 

purposes,  f  252. 
provisions  of  Bevised  Statutes  concerning  state  legislation  on  sub- 
ject of  easements,  |  252. 
constitutional  provisions  of  the  states,  f  253. 
rights  of  way  for  pipe  lines  for  oil  and  gas,  i  256. 
lateral  and  other  railroads  for  transportation  of  mine  products^ 

I  256. 
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phjBical  and  induBtrial  conditions  as  affecting   rule   of  "paUie 

utiUty,'*  i  257. 
power  of  state  maj  be  exercised  for  priyate  uses  if  sanctioned  bj 

its  constitution,  ff  252,  531. 
but  such  power  limited  to  the  specified  uses,  |  252. 

Sad  Idaes. 

Under  Act  of  ISeO. 
were  implied,  if  58,  365,  567. 
the  Eureka  case,  |§  58,  576. 
the  Argonaut-Kennedy  case,  |  577. 
circular  instructions  as  to,  ft  59. 
fixed  in  patent  diagram  as  controlling  rights  on  located  lode^  |  573. 
extralateral  right  where,  converge  in  direction  of  dip,  S  574. 

when  they  diverge,  f  575. 

parallelism  not  essential,  |§  58,  365,  575,  576. 
Under  Aet  of  1872  oiid  tlio  Rovlaed  Stntntes. 

changes  made  by  act  of  1872,  |  75. 

may  be  placed  upon  or  across  prior  unpatented  claims,  |  363. 

prior  patented  lands,  ft  363a. 
functions  of,  |  365. 
stop  pursuit  of  vein  on  strike,  i  365. 
define  the  extralateral  right,  f  365. 

parallelism  of,  essential  to  exercise  of  extralateral  right,  i  365. 
nonparallelism  of,  does  not  render  location  void,  I  365. 
location  with  nonparallel,  confers  only  limited  right,  |  365. 
locator  may  give  them  any  direction  if  parallelism  preserved,  i  365. 
theory  of  law  requiring  parallelism,  {  365. 
should  be  parallel  throughout,  9  365. 
broken  end-lines  not  sanctioned,  |  365. 
locator  may  abandon  portion  of  claim  for  purpose  of  parallaliag^ 

8  365. 
need  not  be  of  same  length,  f  365. 
rights  of  owners  of  irregularly  shaped  locations,  8  365. 
side-lines,  when  become,  §  367. 
not  always  those  designated  by  locator  as  such,  8  367. 
parallelism,  essential  to  exercise  of  extralateral  right,  8  582. 

the  Elgin-Horseshoe  case,  8  582. 
extralateral  right,  where  converge  in  direction  of  dip,  8  582. 
right  conferred  by  patent  with  parallel,  cannot  be  defeated  by  show* 

ing  nonparallelism  of  original,  8  582. 
substantial  parallelism  sufficient,  8  582. 
locator  may  amend  his  location  by  paralleling,  88  365,  396,  582. 
See  ExT&ALATXRAL  Bight. 


common  law  of,  as  part  of  American  system,  8  1« 
force  of  English  precedents,  8  !• 
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common  law  of,  modified  hy  local  cusiomsy  f  4.     See  Oobnwall; 

Devonshire. 
has  no  general  mining  code,  §  10. 
English  denotation  of  terms  ''mine"  and  ''mineral|"  ||  88-92. 

EBtry.    See  Cebtifigats  or  Pukghass. 

Estftte. 

nature  of,  in  ''tin  bounds"  in  Cornwall,  |  5. 

Devonshire,  |  6. 
"gales"  in  Forest  of  Dean,  S  7. 
"meers"  in  Derbyshire,  §  8. 
mines  under  the  civil  law,  §  11. 
created  by  accepted  homestead  filing,  8  205. 

pre-emption  filing,  §  205. 
homestead  and  pre-emption  compared,  |  205. 
in  perfected  mining  location,  the  early  decisions,  S  535. 

has  attributes  of  a  fee,  8  §  535,  536,  538, 

548. 
compared  with  copyholds,  8  540. 
dominium  utile,  88  541, 11. 
homestead  claims,  8  542. 
pre-emption  claims,  8  542. 
dower  not  allowed  in,  8  543. 
perpetuation  of,  by  annual  labor  88  623- 

638. 
how  lost,  8  642. 
how  transferred,  8  642. 
held  by  aUen  locator,  88  232,  233. 

purchaser  from  citizen  lo- 
cator, 88  232,  233. 
in  perfected  mining  location,  alien  holds  until  "ofllce  found,"  8  233. 

of  locator  of  mining  claims  is  by  pur- 
chase, 8  233. 
nature  of,  in  the  vein,  created  by  grant  of  the  extralateral  right, 
88  568,  585. 

EatoppeL 

acceptance  by  state  of  surveyor's  mineral  return,  effect  as  to  statt 

school  lands,  8  144. 
rule  of  "res  ad  judicata''  as  applied  to  decisions  of  land  department 

as  to  character  of  land,  8  208. 
not  an  element  of  abandonment,  8  644. 

Evidence. 

surveyor-general's  return  as,  88  106,  207. 

how  overcome,  88  106,  207. 

possession  as,  of  title,  8  216. 
of  citizenship,  8  227. 
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copies  of  district  records  as,  |  272. 

all  written  roles  of  a  district  constitute  one  Instrament,  f  272. 

parol,  of  mining  eostom  inadmissible  to  contradict  written  rule,  §272. 

unless  written  role  has  fallen  into  disose^  I  272. 
district  roles  once  adopted  presumed  to  continue  in  force,  f  272. 
of  abrogation  and  disuse  of  miners'  rules  and  customs,  §  272. 
local  rules  and  regulations,  courts  do  not  take  judicial  notice^  f  272^ 
local  rules  and  regulations^  how  proTod,  S  272. 
mining  district  records  do  not  prove  themselTes^  if  272,  391« 

how  proved,  f  f  272,  391. 
presumption  that  apex  exists  within  land  covered  by  lode  patent 

1780. 
presumption  as  to  continuity  of  apea[|  f  615. 

of  vein,  |  615. 
situs  of  apex  a  question  of  fact,  |  313. 
presumption  flowing  from  surface  ownership,  §  866. 
of  record  of  mining  claim  inadmissible  unless  record  required  hj 

state  law  or  local  rule,  |  273. 
recorded  certificates  of  location,  evidence  of  what  facts,  §  392. 
parol  evidence,  when  admissible  in  aid  of  description  contained  in 

location  certificates,  Sf  382,  383. 
afSdavits  of  annual  labor  under  state  laws  as,  I  636. 
certificate  of  purchase  as,  |  773. 
to  establish  or  negative  abandonment,  f  644. 
declarations  of  party  in  cases  of  alleged  abandonment,  §  044. 
patent  record  as,  to  show  date  to  which  it  relates,  S  781. 
burden  of  proof  in  caser  of  alleged  forfeiture  or  abandonmcDt, 
If  636,  643. 
burden,  when  shifted,  under  Idaho  law,  §  636. 

text  of  the  law,  p.  1846. 
burden,  when  shifted,  under  New  Mexico  law,  }  636. 

text  of  law,  p.  1881  (par.  6). 
in  contests  over  character  of  land,  if  106,  689. 

to  overcome  surveyor-general's  return,  H  106,  207,  689. 
when  burden  shifts,  i  689. 
in  actions  arising  out  of  underground  trespasses,  I  866. 

does  burden  shift  during  trial  t  |  866. 
to  establish  existence  of  known  lodes  in  placers,  |  381. 

Szeeptlons. 

in  junior  patents,  of  area  in  conflict  with  senior  title,  S  782. 
See  Besebvations. 

Ezeevtisii. 

unpatented  mining  claims  subject  to  sale  on,  |  535. 
purchaser  at  sale  must  adverse  patent  application   of  judgment 
debtor,  {  719. 
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IbEpenditurefl.     See  Annual  Work;  Work  and  Expenditures. 

Xbctralateral  BIsht. 
Forelam  Analoariea. 

pursuit  of  "rake  veinB"  under  cuBtoms  of  Derbyshire,  §  8. 
the  "inclined  locations"  of  the  early  German  codes,  I  43. 

Under  I«ocal  Onfltoma. 

following  "dips,  spursy  and  angles,"  S§  43,  566. 

Under  Aet  of  1866. 

end-lines,  implied,  Sfi  58,  365,  567. 

not  required  to  be  parallel,  f  §  58,  365,  575,  576. 
"<iips,  angles,  and  variations,"  f§  61,  567. 
right  to  a  patent  and  its  restriction  to  one  lode,  |  572. 
functions  of  diagram  and  surface  lines,  f  573. 
right  of  patentee  under  act  of  1866,  where  end-lines  converge  in 
direction  of  dip,  f  574. 

where  end-lines  diverge,  {  575. 
on  other  lodes  conferred  by  act  of  1872,  on  claims  located  prior, 

1593. 
construction  of  patents  applied  for  prior  to  repeal,  but  issued  after 

act  of  1872,  §  604. 

Under  Aet  of  1872  and  Revised  Statutes. 

governed  by  form  of  surface  location,  §  71. 

difference  between  acts  of  1866  and  1872,  {  71. 

state  legislation  defining,  of  no  force,  f  251  (1). 

discussed  with  reference  to  nonmetallic  deposits  in  place,  |  323. 

ideal  location  described,  conferring  greatest  possible  rights,  ft  360. 

pertaining  to  lodes  located  within  placers,  9S  414,  619. 

apex,  as  a  controlling  factor,  f  305. 

defined,  H  306-308. 

the  ideal  lode  and  its,  §  309. 

necessarily  a  surface,  |  309. 

departure  from  the  ideal  lode,  f  310. 

theoretical,  where  true  apex  included  within  prior  agricultural 
grant,  |  312a. 
illustrations,  |  312a. 

illustration  of  apex  questions,  {§  311,  313. 

Leadville  blanket  deposits,  §§  311,  313. 
origin  and  use  of  term  ' '  extralateral  right, ' '  {  565. 
dip  right  under  local  rules,  §  566. 
nature  of  estate  in  vein  created  by  grant  of,  §  568. 
grant  of  extralateral  right  is  severance  of  the  vein  from  overlying 

surface,  I  568. 
estate  in  the  vein  is  that  of  title  in  fee,  IS  568,  585. 
parallelism  of  end-lines  essential,  §  582. 

the  Elgin-Horseshoe  case,  |  582. 
on  broad  lodes,  {  583. 
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EztralAteral  TLi^t— Continued. 

where  apex  biflected  hj  side-line,  1 583. 
illastratioii,  §  583. 

Tein  entering  and  departing  through  the  same  side-line,  t  584. 
applied  to  the  ideal  lode,  8  585. 
vein  crossing  two  parallel  side-lines,  1 586. 
the  Flagstaff  case,  §  586. 

Argentine-Terrible  ease,  f  587. 
King-Amy  ease,  §  588. 
deductions  from  side-end  line  cases,  8  589. 
vein  crossing  two  opposite  non-psurallel  side-lines,  f  590. 
▼ein  crossing  one  end-line  and  a  side-line,  f  591. 
vein  crossing  end-line,  passing  out  of  and  re-entering  side-line,  S  591a. 
vein  with  apex  wholly  within  location  crossing  none  of  its  bound- 
aries, 8  592. 
Tein  entering  at  one  end-line  not  reaching  any  other  boundary,  |  592. 
as  to  veins  other  than  the  one  upon  which  the  location  is  based, 

§8  593,  594. 
where  apex  is  found  in  surface  conflict  with  prior  lode  locations,  8  596. 
where  apex  is  found  in  surface  conflict  with  prior  placer  or  agrieol- 

tural  grants,  8  597. 
conclusions,  8  598. 

on  other  lodes,  conferred  by  act  of  1872  on  claims  previously  located, 

8  593. 
where  end-lines  of  original  location  cross  original 

lode  and  are  parallel,  8  593. 
where  the  end-lines  are  not  parallel,  8  598. 
construction  of  patents  applied  for  prior,  but  issued  subsequent,  to 

act  of  1872,  8  604. 
legal  obstacles  interrupting,  8  608. 

prior  appropriation  by  regular  valid  location  of  a  segment  of 

same  vein  without  surface  conflict,  8  609. 
priority  of  location,  how  affects,  8  610. 
junior  apex  locator  may  pursue  vein  underneath  senior  location, 

8  611. 
the  rule  where  vein  penetrates  underneath  agricultural  grants^ 

8  612. 
the  rule  where  vein  penetrates  underneath   other  classes   of 

grants,  8  613. 
union  of  veins  on  dip,  8  614. 
identity  and  continuity  of  veins  involved  in  exercise  of,  8  615. 

presumption  as  to,  8  615. 
must  follow  vein;  cannot  cross-cut  through  other's  land,  8  615. 
elements  to  be  considered  in  determining,  8  615. 
splitting  or  forking  veins,  8  615. 
faults  do  not  destroy,  8  615« 
iUustrations,  8  615. 
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Sztralateral  Wtight'-Continued. 
apex  eontmuity,  |  615. 

Pennfljlyania-W.  T.  O.  D.  ease,  |  615. 
iiregnlar  ore  conneetionBy  f  615. 

illnstratioiiB,  f  615. 
extent  of  apex  necessary  to  be  shown  where  right  is  challenged, 

§615. 
does  not  follow  a  placer  location,  f  619. 

npon  lodes  within  placers  depends  upon  lode  appropriation,  |  619. 
burden  of  proof  in  cases  of  underground  trespasses,  {  866. 
conv^ances  affecting,  |  616. 

of  location  containing  apex,  |  617. 
of  part  of  location,  (  618. 
of  adjoining  land  overlying  dip,  |  618a. 
Eztrallmltal  i»^«gi«»ff, 
defined,  f  549. 

Bee  EXTRALATERAL  BiGHT. 

Tmult. 

does  not  destroy  continuity  of  vein,  |  615. 
illustrations,  §  615. 

intrusive  dykes,  f  615. 

nominal  faults,  §  615. 
occurrence  of,  in  veins  prevents  equitable  partition,  |  792. 

Federal  Ooiurta. 

jurisdiction  of,  in  actions  to  determine  adverse  claims,  |  747. 

Federal  Qvestton* 

proper  interpretation  of  mining  law  not  necessarily  a,  |  81. 

not  necessarily  involved  in  action  to  determine  adverse  claims,  |  747. 


for  publication  of  patent  applications,  §  678. 

departmental  regulations,  p.  1718,  par.  89. 
of  register  in  filing  patent  application,  §  678. 
of  deputy  mineral  surveyor,  to  be  paid  by  claimant,  I  670. 
statement  of,  to  be  filed  in  patent  proceedings,  f  693. 

form  of,  p.  1982. 

Fee  Simple. 

estate  of  mining  locator  has  attributes  of,  |§  535,  536,  538,  548. 

Fire  Olmy. 

classified  as  mineral  under  English  authorities,  |  92. 

by  land  department,  |  97. 


mining,  what  are,  f  409. 

right  of  relocator  to,  left  by  original  locator,  i  409. 

FUmt  Btomea. 

classified  as  mineral  by  English  decisions,  1 92. 
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Flooding. 

of  mines,  rcsponsibilitj  for  damage  caused  by,  §  808. 

FloildA. 

public  lands  in,  subject  to  control  of  congress,  S  20. 
ceded  to  United  States  by  Spain,  p.  50,  note  3. 
limited  character  of  mineral  deposits  in,  p.  60,  note  3. 
is  subject  to  mining  laws  of  congress,  |  20. 
federal  coal  land  laws  operatiro  in,  f  498. 
dower  right  exists  in,  §  543. 

but  does  not  attach  to  unpatented  mining  claims,  1 543. 

Fliunes. 

cost  of  constructing,  when  may  be  credited  to  annual  labor,  i  631. 

Fluorspmr. 

manner  of  locating  lands  containing  depends  upon  mode  of  oeenr- 
rence,  S  323. 

Forcible  Entxy. 

mining  claim  may  not  be  located  by  a,  SI  217,  330. 
claimant  dispossessed  by,  excused  from  performing  annual  labor, 
S634. 

Forolcn  Iaw. 

influence  of,  on  the  American  system,  1 1« 
comparative  review  of  mining,  ( 1. 

title  of  the  United  States  to  ceded  lands  not  affected  by  laws  of 
ceding  nation,  fi  80. 

Forest  of  Deaa. 

local  customs  in,  f  4. 

coal,  iron,  and  other  mines  governed  by  local  customs,  1 7. 

"gales,"  "galee,"  "galeage,"  defined,  §7. 

' '  free  miners, ' '  defined,  {  7. 

registration  of  gales  with  gaveler  of  the  forest,  1 7. 

**gale,"  how  acquired,  §7. 

obligation  of  galee  to  work  his  gale,  f  7. 

estate  of  galee,  §  7. 

transfer  of  gale,  |  7. 

forfeiture  of  gale,  §  7. 

Forest  Beserratloiis. 

manner  of  creating,  1 197. 

purposes  of  creating,  f  197. 

enumeration  of,  f  197. 

how  abolished,  f  197. 

status  of  mining  claim  in,  S  198. 

right  of  way  for  transmission  of  electricity,  p.  841,  nets  4. 

the  act  of  June  4,  1897,  p.  1769. 

departmental  regulations,  p.  1770. 
forest  lieu  selections  under  act  of  June  4^  1897,  f  199. 
reservoir  sites  in,  $  200. 
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Fovfeitiure. 

for  failure  to  comply  with  loeal  nilM  not  worked,  unless  rules  so 
prescribe,  §f  273,  274. 
to  record  notice  of  location,  f  |  273,  290. 
to  sink  discovery  shaft,  i  346. 
by  senior  of  area  conflicting  with  jnnior  locator  will  not  inure  to 

benefit  of  latter,  i  363. 
forfeited  conflict  area  can  only  be  appropriated  by  junior  locator 

by  amended  location,  1 363. 
burden  of  proof  rests  upon  one  asserting,  §f  636,  644. 

statutory  exceptions  in  Idaho  and  New  Mexico,  $  636. 
for  failure  to  perform  annual  work,  Bevised  Statutes,  f  2324,  p.  1651. 
circumstances  under  which  locator's  estate  is  terminated,  |  642. 
distinction  between  abandonment  and,  f  643. 
intention  to  abandon  not  an  element  of,  §  643. 
is  not  complete  until  some  one  else  enters  with  intent  to  locate^ 

If  643,  645. 
only  may  ensue  after  lapse  of  statutory  period  upon  failure  to 

perform  work,  |§  632,  643. 
when  must  be  specially  pleaded,  |  643. 

except  in  actions  upon  adverse  claims,  |  643. 
penalty  for  failure  to  perform  annual  work,  f  645. 
penalty  enforced  reluctantly,  S  645. 
deemed  in  law  odious,  §|  645,  646. 
must  be  established  by  clear  and  convincing  proof,  (S  274,  636, 

645. 
work  must  be  done,  or  claim  will  be  subject  to,  |  645. 
foreign  analogies— Cornwall,  1 5. 

Devonshire,  |6. 
Forest  of  Dean,  f  7. 
Derbyshire,  §8. 
France,  (12. 
pendency  of  patent  proceedings  does  not  prevent,  if  labor  un- 
performed, S  632. 
relocation,  when  claim  subject  to,  §  402. 

new  discovery  not  essential,  t  403. 

admits  validity  of  original,  |  404. 

by  original  locator,  |  405. 

by  one  of  several  original  locators  in  hostility  to  the 

others,  1 406. 
by  agent  or  others  occupying  fiduciary  relations,  §  407. 
by  mortgagor,  f  407. 
relocation,  manner  of  perfecting,  fi  408. 

right  of  second  locator  to  improvements  made  by  first, 
S409. 
resumption  of  work  prevents,  S  651. 

what  constitutes  valid,  §  652. 
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when  ligbt  must  be  exereiaed,  f  §  408,  653. 
general  eoneloeionBy  S  654. 
foreign  analogies.  If  5-8. 
to  eo^wner^  the  federal  law,  1 646. 

objeet  of  provirione,  S  646. 

fltatnte  muet  be  strictly  eonstraed,  f  S  646,  251  (6). 
right  of  state  to  l^iislate  upon,  ii  251  (6),  646. 
state    statutory    proTisions— Arisona,    pp.    1798-1799, 

(§S  3245-3248). 
GaUfomia,  p.  1807  (f  L) 
Colorado,  p.  1832   (par. 

2)- 
Nevada,  p.  1868. 

how  treated  by  land  department,  $  646. 

remedy  of  cotenant  excluded  from  patent  proceeding, 

1646. 


amd  Preeedemta. 

notices  and  certificates  of  location,  pp.  1939-1966. 
Alaska,  p.  1966. 
Arizona,  lode,  p.  1941. 

placer,  p.  1943. 
California,  p.  1944. 
Colorado,  pp.  1944-1949. 

lode,  preliminary,  p.  1944. 
for  recording,  p.  1945. 
amended,  p.  1948. 
placer,  preliminary,  p.  1947. 
for  recording,  p.  1948. 
amended,  p.  1949. 
Idaho,  pp.  1949-1953. 

lode,  discovery,  p.  1949. 

for  recording,  p.  1950. 
placer,  p.  1952. 
Montana,  pp.  1953-1955. 

lode,  preliminary,  p.  1953. 
placer,  preliminary,  p.  1953. 
declaratory  statement,  p.  1953. 
Nevada,  pp.  1955-1958. 

lode,  preliminary,  p.  1955. 
for  recording,  p.  1955. 
placer,  preliminary,  p.  1957. 
for  recording,  p.  1957* 
Oregon,  lode,  p.  1958. 

placer,  p.  1959. 
New  Mexico,  lode,  p.  1960. 
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and  Preeedeatfl— Conitnfi«dL 
I^orth  Dakota^  pp.  1961-1962. 

preUxninaiy,  p.  1961. 

final,  p.  1961. 
South  Dakota,  p.  1962. 

register's  certificate,  p.  1963* 
Utah,  lode,  p.  1968. 
Washington,  pp.  1964-1965. 

lode,  preliminary,  p.  1964. 
final,  p.  1964. 

placer,  p.  1965. 
Wjoming,  p.  1966. 
proceedings  to  obtain  lode  patent,  pp.  1967-1985. 
application  for  survey,  p.  1967. 
application  for  patent,  p.  1968. 
certified  copy  of  notice  of  location,  p.  1971. 
proof  of  posting  notice  and  diagram  on  claim,  p.  1972. 
notice  of  application  for  patent  (exhibit  A.)  p.  1978. 
affidavit  of  citizenship,  p.  1975. 
agreement  of  publisher,  p.  1976. 
proof  of  labor  (by  claimant),  p.  1976. 
proof  of  labor  (witnesses),  p.  1977. 
proof  of  mineral  character  of  land,  p.  1978. 
notice  of  application  for  patent,  p.  1980. 
proof  that  plat  and  notice  remained  posted,  p.  1981. 
statement  of  fees  and  charges,  p.  1982. 
affidavit  of  publication,  p.  1983. 
certificate  that  no  suit  is  pending,  p.  1983. 
application  to  purchase,  p.  1984. 
plaeer-^proof  that  no  known  lodes  exist,  p.  1986. 


classified  as  mineral  under  French  law,  f  12. 


infiuence  of  mining  laws  of,  oa  American  system,  8  1. 
mining  laws  of,  S  12. 
ownership  of  mines,  8  12. 
division  into  mmet,  mhnireB,  carri^es,  f  12. 
mines,  minUres,  earriirea,  defined,  f  12. 
conditions  under  which  mitting  concessions  granted,  1 12. 
substances  classified  as  mineral,  S  12. 
estate  vested  in  concessumaire,  1 12. 
royalties  exacted,  f  12. 
right  of  search  in  private  property,  1 12. 
manner  of  obtaining  concessions,  $  12. 

rights  limited  to  vertical  planes  through  surface  boundaries^  §12. 
territory  acquired  by  United  States  by  Louisiana  purchase,  f  33. 
adjustment  of  claims  to  grants  in  territory  ceded  by,  f  117. 
Lindley  on  M.— 129. 
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location  of  plaeera  by  use  of  "dummies"  is  a,  f  450. 
power  of  land  department  to  cancel  entry  for,  f  772. 
patents  may  be  yaeated  on  ground  of,  I  777. 
underground  trespass^  wilful  and  undisclosed,  is,  |  866. 


elassiiled  as  mineral  under  English  authorities,  f  92. 
See  BuiLDiNO  8ton& 

Gai»  HatwrmL 

elassiiled  as  mineral,  1 423. 

lands  containing,  subject  to  appropriation  under  placer  laws,  i  423L 
right  to  condemn  right  of  way  for  pipe  lines  to  transport,  §  256L 
doctrine  peculiar  to  leases,  f  862. 

G«olosioa]«  Mvrwmjm» 

not  the  basis  for  classifying  lands,  1 108, 


not  subject  to  federal  mining  laws,  1 19« 
no  mining  legislation  in,  1 19. 
mining  as  a  public  use  in,  1 260. 

OoUL 

mines  of,  under  common  law  belonged  to  the  crown,  f  S. 

what  constituted,  1 8. 
early  discoveries  in  America,  |  29. 

ordinance  of  May  20,  1785,  reserred  one  third  to  goTemment,  S  90. 
discovery  of,  in  California,  9  40. 

mines  of,  reserved  from  Mexican  grants  under  act  of  1891,  ||  118^ 
127. 

legal  effect  of  such  reservation,  f  127. 
townsite  entries,  §|  166,  176. 
Gvaalte. 

classified  as  mineral  under  English  decisions,  1 92. 

American  decisions,  I  98. 
railroad  grants,  f  158. 
See  BuiLDiNQ  Stonx. 

royal  mines  at  common  law  did  not  pass  by,  unless  named,  f  3. 
reservations  in  crown,  to  colonies,  S  31. 
by  the  United  States,  carries  minerals  unless  reserved,  1 80. 
a  valid  mining  location  has  the  effect  of  a,  SI  169,  322,  539. 

nature  and  extent  of  such,  1 550. 
right  to  pollute  streams  may  be  acquired  by,  §  840. 

See  GONVEYANCB. 

Grants* 


ownership  of  mines  under  Mexican  lieiw,  i  114. 

interest  in  mines  did  not  pass  by,  under  Mexican  law,  I  114. 
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—Continued. 

title  to  mines  conveyed  only  nnder  mining  ordinances,  §  114. 
nature  of  title  conveyed  to  United  States  by  treaty,  1 115. 
obligation  of  United  States  to  protect  rights,  1 116. 
adjustment  of  claims  to,  in  California,  1 117. 

in  other  states  and  territories,  1 118. 
claims  to  mines  asserted  nnder  mining  ordinances,  S  119. 
status  of,  considered  with  reference  to  condition  of  title,  §  120. 
sub  Judice,  { 121. 
different  classes  of,  §  122. 
by  specific  boundaries,  f  123. 
of  a  place  or  rafieho  by  name,  1 123. 
while  sub  judice,  are  not  public  lands,  1 123. 
''floats"  ascertained  surplus  only,  public  land,  1 124. 
mining  claims  cannot  be  located  within,  ||  123,  124,  128. 
confirmed  under  California  act,  §125. 

cany  minerals,  1 125. 

by  action  of  Congress,  1 126. 
act  of  March  3,  1891,  concerning,  in  Colorado,  etc,  f  127. 

reserves  minerals,  H  118,  127. 
change  of  governmental  policy,  1 127. 
construction  of  act,  {  127. 
RallroAd. 
area  of,  in  precious-metal-bearing  states,  |  149. 
originally  made  to  trustees  for  benefit  of  companies,  1 149. 
since  1862  made  direct  to  railroad  companies,  1 149. 
object  of  general  analysis  of  land-grant  legislation,  i  149. 
types  of,  selected  for  discussion,  S  150. 
Pacific  railroad  acts  of  1862,  1864,  §  150. 
Northern  Pacific  act  of  1864,  f  150. 

joint  resolution  of  congress  reserving  mineral  lands,  IS  150,  152. 
eharaeter  and  extent  of  grants  to  Pacific  railroads,  1 151. 
lateral  limits  of,  fi  151. 

indemnity  lands  for  those  not  "in  place,"  f  151. 
mineral  lands  reserved  from  operation  of,  §  152. 
reservation  of  mineral  lands  not  to  include  coal  or  iron,  f  1 152,  158. 

made  in  contemplation  of  future  legis- 
lation, 1 152. 
mining  locations  within,  prior  to  lode  law  of  1866,  1 152. 
grants  of  sections  "in  place"  acquire  precision  on  survey,  §154. 
until  survey,  grants  of  alternate  sections  are  "floats,"  f  154. 
grants  of  alternate  sections  are  "in  proBsenii,"  1 154. 

if  surveyed,  attach  upon  filing  map  of  definite  location,  1 154. 

doctrines  of  relation  applied  to,  f  154. 
tune  when  character  of  land  is  to  be  determined,  i  154. 
discovery  of  mineral  prior  to  patent  prevents  title  from  passing, 

11 154,  155. 
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Grmntm^Coniiniied. 

eoliBtraetion  of,  by  the  courts,  1 154. 

land  department,  f  155. 
distinction  between  grants  of  school  lands  and,  1 156. 
return  of  Burreyor-genoral  concludes  no  one,  $|  106,  157. 
indemnity,  acquire  precision  bj  approved  selections,  f  157. 
mineral  lands  within  indemnity  limits  not  subject  to  selection,  1 157. 
of  rights  of  way  are  present  absolute  grants,  %  153. 

title  vests  on  approval  of  map  of  definite  loca- 
tion, i  153. 

subject  to  valid  subsisting  mining  location,  { 153. 
for  depot  and  side  track  purposes  subject  to  supervision  of  land 

department,  §  153. 
grants  of  alternate  sections  are  "in  place,''  S  154. 
limits  of  grants  of  alternate  sections  are  '' primary "  or  "place" 

limits,  f  154. 
indemnity  limits  defined,  |154. 
indemnity  lands,  how  selected,  f  157. 

departmental  instructions  relating  to  selection  of  lands  by,  p.  1756. 
in  selection  of  indemnity  lands  same  rules  govern  as  in  state  Uen 

selectionB,  1157. 
title  to  indemnity  lands  vests  only  on  final  certification,  {  157. 
restriction  upon  definition  of  "mineral  lands,"  §  15S. 
lands  containing  granite  are  reserved,  1 158. 

asphaltum,  1 158. 

marble,  f  158. 

slate,  f  158. 

limestone^  1 158. 

phosphates,  |§  158,  425. 

sandstone^  §  158. 

petroleum,  f  158. 
coal  and  iron  will  not  pass  unless  specially  named,  1 158. 
test  of  character  of  land  applied  to,  ff  158,  159. 
state  of  law  and  facts  at  time  patent  applied  for  detennines  pat- 
entabiUty,  f  159. 
or  at  time  application  to  select  is  made,  1 159. 
term  "mineral  lands"  to  be  construed  in  its  broadest  sens^  H  158^ 

159. 
classification  of  lands  in  Idaho  and  Montana,  S  160. 
effect  ef  patents  issued  to  railroads,  9  161. 

discoveiy  of  mineral  subsequent  to  patent  does  not  affect  title^  1 161. 
collateral  attack  on  patents,  i  161. 

patent  conclusive  evidence  of  nmunineral  character,  f  161. 
void  reservation  in  patents,  1 161. 
general  principles  governing  administration^  §163. 
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\—Coniinued. 
To  State*  for  EdueatloamI  Pvrpoaca. 

mineral  lands  excepted  from  operation  of.  Si  136,  143. 

conflicts  between  mineral  claimants  and  purchasers  of,  1 135. 

restriction  upon  definition  of  ' '  mineral ' '  in  administering,  f  137. 

petroleum  lands  do  not  pass  under,  1 138. 

do  lands  valuable  for  building  stone  passf  ft  139. 

test  as  to  mineral  character,  when  and  how  determined,  fi§  140,  141. 

character  of  land  at  time  grant  takes  eifect  controls,  H  140,  145. 

coal  lands  do  not  pass  under,  f  140. 

subsequent  discovery  of  mineral  does  not  defeat,  fi  142. 

subsequent  exhaustion  of  mineral  will  not  revest  title  in  state^  1 142. 

sixteenth  and  thirty-sixth  sections,  S  132. 

when  take  effect,  fS  142,  145. 

until  survey,  state  has  no  title,  S  142. 

effect  of  surveyor-general 's  return,  §  142. 
state  may  contradict,  $|  144,  145. 

estopped  from  contradicting  by  selection  of  lieu  lands^ 
SS  144,  145. 

compared  with  railroad  grants,  §8  144, 156. 
indemnity  or  lieu-land  grants,  %  133. 

in  lieu  of  mineral  lands  lost  to  the  state,  S  142. 

character  of  land,  when  to  be  determined,  f  143. 

circular  instructions  with  reference  to  selection,  p.  1759. 

Graphite. 

classified  as  mineral  under  French  law,  { 12. 

when  occurring  *  *  in  place, ' '  how  appropriated,  §  323. 

QrmwtiL 

auriferous,  in  beds  of  watercourses,  when  subject  of  appropria- 
tion, I42B. 
subterranean  are  not  ''in  place,"  |  301. 

subject  to  location  under  placer  laws,  §S  301,  427,  428. 

^Ornb  Stake"  Contraets. 

nature  of,  and  obligations  of  the  parties,  |  858. 


classified  as  mineral  by  land  department,  S  97. 
when  occurring  "in  place,"  how  appropriated,  |  323. 

not  'Mnplaoe,"  f  420. 
Hawaii. 

public  lands  in,  subject  to  control  of  congress,  8  20. 

federal  mining  laws  not  operative  in,  8  877. 

former  laws  of  republic  continued  in  force,  p.  35,  note  1;  p.  113, 

note  1. 
no  local  legislation  as  to  mineral  lands,  8  877. 
mineral  resources  limited,  8  877. 

:■.     See  Land  Depabtuknt. 
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rights  of  way  for,  over  public  lands,  1 530. 

mining  locations  subject  to  pre-existing  right  of  way  for,  %%  530, 

531. 
mining  location  once  perfected  cannot  be  invaded  for  purpose  of, 

without  condemnation,  {  531. 

Blatorieal  Bevlow. 

original  nucleus  of  national  domain,  |  28. 

cession  by  the  states,  |  28. 

mineral  resources  of  territory  ceded  by  the  states,  f  29. 

early  discoveries  of  gold  in  America,  |  29. 

copper,  i  29. 
first  congressional  action  on  subject  of  mineral  lands,  fi  30. 
reservation  in  crown  grants  to  the  colonies,  §  31« 
development  of  copper  mines,  1 32. 
Louisiana  purchase,  §  33. 
legislation  concerning  lead  mines,  f  33. 
message  of  President  Polk,  8  34. 
sales  of  land  containing  lead  and  copper,  I  35. 
reservation  in  pre-emption  laws,  S  36. 
discovery  of  gold  in  California,  f  40. 
the  Mexican  cession,  f  40. 
origin  of  local  customs,  f  41. 
scope  of  local  regulations,  §42. 
' '  dips,  spurs,  and  angles, "  §43. 
legislative  and  judicial  recognition  by  the  state,  |  44. 
federal  recognition  of  local  customs,  SI  45,  56. 
act  of  congress  creating  department  of  interior,  8  47. 
supervision  of  mineral  land  transferred  to  the  department,  |  47. 
act  ordering  mineral  lands  in  Michigan  to  be  sold,  f  47. 
federal  legislation  recognizing  possessory  rights  in  mineral  laad% 

IS  47,  56. 
executive  recommendationa  to  congress,  8  48. 
passage  of  the  coal  land  laws,  1 49. 
Sutro  tunnel  act,  fi  49. 

passage  of  the  act  of  July  26,  1866,  the  "lode  and  water  law,"  |  53. 
essential  features  of  the  lode  law  of  1866,  1 54. 
declaration  of  governmental  policy,  (  55. 
recognition  of  local  customs  and  possessory  rights,  {  56. 
local  rules  and  customs  after  the  act  of  1866,  8  61. 
passage  of  the  placer  law  of  July  9,  1870,  8  62. 
purchase  of  Alaska,  8  64. 
passage  of  the  act  of  May  10,  1872,  8  68. 
changes  made  by  the  act  of  1872,  88  69,  70,  71. 
legislation  subsequent  to  the  act  of  May  10,  1872,  8  75.       ^ 
local  rules  and  customs  since  the  act  of  1872,  8  76. 
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HsBtestead  (Federal). 

laws  relating  to,  considered  in  connection  with  mining  laws,  §  203. 

manner  of  acquiring,  |  204. 

only  nonmineral  lands  may  be  acquired,  f  204. 

if  land  returned  mineral,  hearing  may  be  had  to  contradict  the 

return,  {204. 
nature  of  inceptive  right,  |  205. 
preliminary  filing  creates  a  linuted  estate,  %  205. 
right  of  claimant  compared  with  that  of  pre-emptioner,  §  205. 
application  for  mining  patent  not  allowed  for  lands  embraced  in, 

§1  205,  679. 
mining  claim  may  be  located  within  limits  of  inchoate,  S  206. 
proceedings  to  determine  character  of  land,  §  207. 

regulations  of  land  department  concerning,  p.  1722,  pars.  99-111. 
test  as  to  character  of  land,  S  207. 
may  be  attacked,  on  allegation  of  mineral  character  at  any  time 

prior  to  final  entry,  §  208. 
discovery  of  mineral  bubsequent  to  issuance  of  final  receipt  does  not 

defeat  title,  f  208. 
final  receipt  equivalent  to  a  patent,  1 208. 

right  of  apex  locator  to  pursue  vein  in  depth  underneath  prior,  1 612. 
See  AoBicxTLTUKAL  Claims. 

Hwibaad  and  Wife. 

wife  partakes  of  husband's  nationality,  S  224. 

married  woman,  if  eitisen,  may  locate  mining  claim,  S  224. 

dower  rights  in  mining  property  in  the  states,  §  543. 

in  the  territories,  §  544. 
whether  wife  must  join  in  conveyance  of  mining  claim  depends  upon 
state  law,  $  544. 

Bjdravlie  MtBlag. 

does  doctrine  of  lateral  support  apply  to  mine  worked  byf  S  834. 
not  a  nuisance  per  se,  i  849. 

principles  established  by  California  debris  cases,  §  849. 
in  California,  subject  to  control  of  goverxmient  commission,  f  850. 
text  of  act  creating  commission,  p.  1811. 
See  California  Debbis  Commission. 

ho. 

public  lands  in,  subject  to  control  of  congress,  |  20. 

how  did  United  States  acquire  t  p.  55,  note  4. 

subject  to  federal  mining  laws,  f  81. 

act  of  congress  for  classification  of  railroad  lands  in,  1 160. 

laws  of,  defining  property  rights  of  aliens,  i  238. 

legislation  in,  concerning  rights  of  way  and  mining  easements,  f  252. 

constitutional  provisions  on  subject  of  eminent  domain,  S  253. 

saline  law  of  January  12,  1877,  did  not  apply  to,  |  514. 

no  right  of  dower  exists  in,  §  543. 

legislation  on  subject  of  subjacent  support,  1 822. 
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Minlnm  LevUlAtloa  la. 

Lode  Claims. 

width,  f  250  (2). 

text  of  law,  p.  1840. 
location,  how  made,  p.  1841. 
certificate  of  location,  contents,  §{  380,  250  (4). 

text  of  law,  p.  1841. 

must  claim  but  one  location,  p.  1843. 

to  be  posted  at  point  of  discovery,  p.  1841. 

form  of,  suggested,  p.  1950. 

verification  of,  |§  251  (5)^  385. 
text  of  law,  p.  1845. 

record  of,  §t  389,  250  (5). 
text  of  law,  p.  1843. 
appointment  of  deputy  district  recorders,  p.  1847. 

amendment  of,  SS  397,  250  (7). 
text  of  law,  p.  1846. 
discovery  shaft,  SI  343,  250  (9). 

text  of  law,  p.  1842. 

its  equivalent,  p.  1842. 

time  allowed  for  completion,  p.  1842. 
posting  preliminary  notice,  f  S  354,  250  (3). 

text  of  law,  p.  1841. 

form  of  notice  suggested,  p.  1949. 
marking  boundaries,  fifi  374^  250  (8). 

text  of  law,  p.  1841. 

change  of  boundaries,  p.  1846. 

line  of  vein  as  marked  not  to  be  changed,  p.  1840. 
proof  of  annual  labor,  §§  250  (15),  636. 

text  of  law,  p.  1846. 
relocation  of  abandoned  claims,  SS  408,  250  (12). 

text  of  law,  p.  1843. 
Plaeer  Clawne. 

looation  certificate,  ||  459,  250  (4). 

text  of  law,  p.  1844. 

must  claim  but  one  location,  p.  1848. 

verification  of,  p.  1845. 

record  of,  p.  1844. 

form  of,  suggested,  p.  1952. 

amendment  of,  p.  1846. 
posting  preliminary  notice.  Si  442,  250  (S). 

text  of  law,  p.  1844. 
marking  boundaries,  SS  466,  250  (8). 

text  of  law,  p.  1844. 
preliminary  develbpment  work,  S  44S. 

text  of  law,  p.  1844. 
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proof  of  axmaal  labor,  1 636. 

text  of  law,  p.  1846. 
Tunnels. 
rule  diseussed,  9  486. 

right  of  owner  to  excavate  through  claim  of  another,  p.  1849. 
right  of  owner  of  intersected  vein  to  inspect,  p.  1849. 
forfeiture  of  right  to  continue,  p.  1849. 

owner  liable  to  owner  of  intersected  claim  for  ore  extracted,  p.  1850. 
tunnel  owner  has  burden  of  proving  ownership  of  discovered  vein, 

p.  1850. 
Miscellaneous  M tntns  Levlslmtlon. 
local  rules  and  customs,  eif  ect  of  in  decision  of  action,  p.  1848. 
security  to  surface  owner,  p.  1847. 
reference  table,  p.  1850. 

nusois. 

public  lands  in  subject  to  control  of  congress,  federal  laws  applica- 
ble to  salines  nominally  apply  to,  p.  113,  note,  1 ;  S  514a. 
lands  in,  containing  baser  metals  sold  under  special  laws,  §S  20,  35. 

niustratioiui. 

Idaho,  Maryland  patent,  figure  1,  p.  89. 

of  patented  lode  claim  exhibiting  construction  of  act  of  1866  by 

land  department,  figure  2,  p.  90. 
Flagstaif  ease,  figure  3,  p.  92;  figure  66,  p.  1005. 
simple  fissure  vein,  figure  4,  p.  510. 

complex  fissure  vein,  showing  ''horses,"  two  defined  walls,  figure  5, 

p.  511. 
with  jagged  boundaries,  figure  6,  p.  511. 
foot  wall  and  no  hanging,  tgaref  6,  p.  511. 
without  regular  walls,  figure  8,  p.  511. 
Zone  (Eureka-Richmond),  figure  9,  p.  511. 
ideal  vein  in  cross  section,  figure  10,  p.  540. 
ideal  location  containing  apex,  figure  11,  p.  540. 
illustrations  of  apex  "sheet,"  figure  12,  p.  543. 
isometric  projection,  figure  13,  p.  543. 
flat,  or  bedded  deposits,  figure  14,  p.  544. 

ideal  vein  in  cross  section  with  outcropping  apex,  figure  15,  p.  544. 
Duggan  t;.  Davey,  Sitting  Bull  lode  prospective,  figure  16,  p.  545. 

horizontal     projection,     figure 
107,  p.  547. 
Sierra  Nevada  vein,  horizontal  projection,  figure  18,  p.  551. 
Conical  hill  cut  by  inclined  vein,  illustrating  apex,  figure  19,  p.  552. 
Lime-Smuggler-Leadville  longitudinal  section,  figures  20a,  21b,  p. 
553. 

cross  sections,  figures  21a,  20b,  p.  554. 
hypothetical  illustration  based  on  Leadville  deposits,  figure  22,  p. 
560. 
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theoretical  apex,  Mary  Mabel  lode  horizontal  projection,  figure  23^ 
p.  564. 

cross  section,  figure  24,  p.  564. 
North  Star  mine^  horizontal  projection,  figure  25,  p.  571. 
isometric  tguit  illustrating  '< strike"  and  "dip,"  figure  26,  p.  573. 

course   of   apex   and   course   of    Tein, 

figures  27,  28,  p.  575. 
"dip"  and  "downward  course"  Bun- 
ker Hill  cases,  figures  29,  30,  p.  577. 
eross  section  showing  gilsonite  in  place,  figure  30a,  p.  583. 
ideal  illustration  of  junior  location  confiicting  with  senior,  figure  31, 

p.  650. 
confiicting  surface  areas,  Hallett  &  Hamburg  lodes,  figure  32,  p.  653. 

Hustier  and  New  Tears,  figure  33,  p.  654. 
illnstrating  location  on  course  cf  apex  not  on  course  of  vein,  figure 

34,  p.  666. 
«nd  lines  crossing  lode  at  right  angles,  figure  35,  p.  670. 

obtuse  or  acute,  figures  36,  37,  p.  670. 
broken  end-lines,  figure  38,  p.  672. 
showing  former  and  present  rulings  of  land  department  aa  to  taor 

fiicting  lode  locations,  figure  39,  p.  673. 
side  lines  with  angles,  figure  40,  p.  676. 
not  parallel,  figure  41,  p.  676. 
tunnel  location,  Bico- Aspen  case,  figure  42,  p.  834. 

hypothetical,  figure  43,  p.  847. 
eross  lodes,  Hall  v.  Equator,  figure  44,  p.  916. 

Cripple  Creek  complex,  figure  45,  p.  921. 
Ajax-Galhoun  case,  figure  46,  p.  924. 
Pardee  v,  Murray  (Montana),  figure  47,  p.  927. 
Watervale  v,  Ijeach  (Arizona),  figure  48,  p.  928. 
Wilhelm  v.  Silyester  (California),  figure  49,  p.  930. 
isometric  showing  Teins  crossing  without  surface  eon- 

fiict,  figure  49a,  p.  932. 
Grass  Valley  complex,  figure  50,  p.  933. 
North  Star  mine,  consolidation  of  claims  on  vein,  figure  51,  p.  944. 
Wyoming  vein,  converging  end  lines,  figure  52,  p.  954. 
Simunit  or  Central  Eureka,  figure  53,  p.  957. 
Eureka-Bichmond,  figure  54,  p.  962. 
Argonaut-Kennedy  horizontal  projection  showing  workings,  £gan 

55,  p.  969. 
Horseshoe  case  (Iron  Silver  M.  Co.  v.  Elgin),  figure  57,  p.. 980. 
"broad  lodes"  apex  bisected  by  side  Une,  figures  58,  59,  p.  985. 

]>r.  Raymond's  cross-section,  figure  60,  p.  988. 
Viola-San  Carlos  case,  figure  61,  p.  992. 
vein  entering  and  departing  through  same  side  Une,  figure  62,  p.  995. 

Catron  v.  Old,  figure  64^  p.  1000. 
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St.  Louis-Montana,  figure  65,  p.  1001. 
yeiii  eroBsing  parallel  side  lines,  figure  63,  p.  996. 

Plagstaif  case,  figure  66,  p.  1005. 
Argentine-Terrible  case,  figure  67, 

p.  1007. 
King-Amy  case^  figure  68,  p.  1009. 
non-parallel  side-lines,  figures  70,  71,  p.  1016. 
one  end  line  and  a  side  line,  figure  72,  p.  1017. 
Tyler-Last  Chance  ease^  figure  73,  p.  1019. 
Del  Monte  case,  figure  74,  p.  1023. 
Fitzgerald  v.  Clark,  figure  75,  p.  1027. 
end-line  passing  out  of  and  re-entering  side-line,  figure  76,  p.  1029L 

(harden  Hope,  figure  77,  p.  1080. 
vein  within  location  not  reaching  either  end-line,  figure  78,  p.  1032. 
▼ein  crossing  end-line,  but  not  reaching  any  other  boundary,  figure 

79,  p.  1032. 
extralateral  rights  on  secondary  veins,  Wyoming-Champion,  figure 
80,  p.  1036. 
Walrath-Champion  (small),  figure  81,  p.  1038. 

(large;,  figure  82,  p.  1044. 
St  Louis-Montana,  figure  65,  p.  1047. 

showing  series  of  veins  for  illustration,  figure  83,  p.  1049. 
showing  cross  veins  at  right  angles,  figure  84,  p.  1049. 
Cosmopolitan  v.  Foots,  figure  85,  p.  1050. 
extralateral  right  where  location  surfaces  conflict,  Del  Monte  case^ 
figure  86,  p.  1054. 
Same  shaded,  figure  87,  p.  1057. 
Stemwinder-Last  Chance,  figures  88  and  89,  p.  1059. 
Stemwinder  v.  Viola-San  Carlos,  and  numerous  claims,  figure  90, 

p.  1062. 
Same,  figure  91,  p.  1064. 
Copper  Trust,  figure  93,  p.  1069. 
hypothetical  illustration  of  conflicting  extralateral  rights  without 
surface  conflict,  figure  91,  p.  1066. 

cross   section;    coal,   oil,   gas,    sandstone, 
figure  92,  p.  1067. 
extralateral  right  where  location  conflicts  with  agricultural  patents, 
figures  94,  p.  1071,  95,  and  96,  p.  1072. 
Wedefcind  v.  Bell,  figure  96a,  p.  1073. 
Lakin  v.  Dolly,  figure  97,  p.  1082. 

hypothetical  illustrations  showing  eonfiicting  end-line  planes,  figure 
98,  p.  1086. 
Tyler-Last  Chance,  figure  99,  p.  1089. 

Hgvae  100,  p.  1092. 
Little  Josephine  v,  Fullerton  surface  claims,  figure  101,  p.  1107. 
cross  section,  figure  102,  p.  1108. 
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split  aod  f  orkmg  Tetna  plan,  figure  103,  p.  1115. 

aeetiona,  flgore  104,  p.  1115;  figure  105,  p.  1116. 
▼ein  interaeeted  bj  intnaiTe  dyke,  figure  106,  p.  1117. 
faulted  veina  in  eroaa  aeetioni  figures  107, 108,  p.  1117. 

109,  110,  111,  112,  p.  1118. 
113,  p.  1119. 
PennsylTania  Minft— borisontal  projection,  apex  Hne^  figure  114,  p. 
1120. 

apex  contention,  W.  T.  O.  D.,  figures  115,  116, 

p.  1121. 
east  dipper  connections,  figures  117,  p.  1122; 
119,  p.  1124. 
horse-shoe  winze,  figure  118,  p.  1123. 
rhombohedral  theories,  figure  120,  p.  1124;  figure 
121,  p.  1125. 
conv^ances  aifecting  extralateral  right,  St.  Looia-Mmitatta,  Ugan 
122,  p.  1133. 
Johnstown-Barus,  figure  123,  p.  1135. 
Stinchfield-GiUis  cross  section,  figure  124^  p.  1140. 
based  upon  l^ler  v,  Iiast  Chance,  figure  125,  p.  1144. 

ZmproTementa. 

made  by  original  locator,  right  of  relocator  to,  f  409. 

cannot  be  credited  to  relocator  for  pat* 
ent  purposes,  |409. 
under  annual  labor  laws  what  may  be  estioiated,  §629. 

buildings,  1629. 
roads,  §§629,  681. 
See  Annual  Labor. 
contribution  between  cotenants  for,  IS  406,  790. 
for  patent  purposes.    See  Wobk  and  Exfenditubu. 

Zaeorporeal  Hereditament. 

owner  of,  cannot  maintain  partition,  {  792. 

Indemiilty  Landa. 
State  Seleotiona. 

circular  instructions  of  the  department  concerning,  p.  1759. 

in  lieu  of  sixteenth  and  thirty<sixth  seetiotts^  %%  133,  142. 

selection  by  state,  1 143. 

mineral  lands  not  subject  to,  f  143. 

eif ect  of  surveyor-general 's  return,  f  144. 

state  may  oontrorert  surveyor's  return,  1 144. 

point  of  time  to  which  inquiry  as  to  character  of  land  is  directed, 

§143. 
until  selection  approved  state  has  no  title,  f  143. 
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iBdeiniiity  IdaMdm^Coniinued, 
Railroad  Seleetions. 

circular  instructions  of  the  department  eonoeming,  p.  1756. 

within  what  limits,  1 157. 

rules  governing,  §  157.  ' 

mineral  lands  cannot  be  selected,  §  157. 

test  of  mineral  character,  §  159. 

point  of  time  to  which  inquiry  as  to  character  of  land  is  directed, 

Si  157,  159. 
untU  selection  approved,  railroad  has  no  title,  {§  157, 159. 

Zmdiaa  HastiUtiM. 

pendency  of,  as  excusing  performance  of  annual  labor,  f  634. 


nature  of  Indian  title,  f  1 181,  183. 

manner  of  creating  and  abolishing,  1 182. 

lands  within,  not  open  to  purchase  or  location  under  land  laws, 

f  183. 
mining  claims  cannot  be  located  within,  §  184. 
status  of  attempted  mining  locations  within,  S  184. 
acts  of  location  within,  may  be  adopted  upon  extinguishment  of 

Indian  title,  §  184. 
mining  claims  located  prior  to  creation,  are  not  affected,  { 185. 
mineral  land  laws  extended  over  certain,  p.  235,  note  1. 
general  rules  governing  mining  locations  in,  S  186. 


public  lands  in,  subject  to  control  of  congress,  1 20. 
federal  saline  laws,  nominally  applicable  to,  p.  113,  note  1,  §  514a. 
mining  laws  never  in  practical  operation  in,  {  20. 


bom  in  the  United  States  not  citizens,  S  224. 
naturalization  of,  §  224. 

T«<la»  Territory. 

public  lands  in,  subject  to  control  of  congress,  S  20. 
acquired  through  Louisiana  purchase,  |  33. 
Bee  Oklahoma. 

Zajwaotloii. 

courts   will  not   interfere  with   land   department  by   process   of, 

§664. 
when  lies  at  suit  of  one  cotent  against  another,  $  790. 
to  prevent  pollution  of  water,  {  842.  " 

deposit  of  tailings,  I  842. 
injuries  from  hydraulic  mining,  f  849. 
as  an  auxiliary  remedy  in  actions  of  trespass,  §  872. 
usually  granted  to  prevent  destruction  of  estate,  §  872. 
rests  in  discretion  of  court,  S  872. 
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''balance  of  conveniences/'  |872. 

pendente  lite  restrains  both  parties,  S  872. 
*«  Za  Flaee »' 

classification  of  mineral  deposits,  S  298. 

use  of  term  in  mining  laws,  §  299. 

blanket  deposits  of  Lea'dyille,  §300. 

judicial  interpretation  of  term,  |  301« 

Zsqiiest  of  Oflloe. 

alien  may  hold  title  to  unpatented  mining  claims  until,  f  f  233,  23i. 
proceedings  to  obtain  patent  involving  citizenship  are  in  the  nature 
of,  if  233,  234. 

laspeetloB  mad  Bnrrey. 

power  of  the  court  to  grant,  in  actions  concerning  mining  pzopettie% 

§873. 
independent  of  statutory  authority,  §  873. 
under  statutory  authority,  §  873. 
terms  under  which  order  given  under  existing  English  rule^  §  873. 

laterpretation.    See  Statutory  Oonstbuotion. 

latraliaiital  Rlshts. 

arising  out  of  lode  location  defined,  §§  549,  550. 

right  to  the  surface  and  presumptions  flowing  therefrom,  §  551. 

not  aif ected  by  form  of  surface  location,  §  552. 

pursuit  of  vein  on  its  course  beyond  boundaries  not  pennittady 

§553. 
cross  lodes  (interpretation  of  §  2336,  Bevised  Statutes),  §  557. 

See  Cross  Lodxs. 

acquired  through  Louisiana  purchase,  §  33. 

lands  containing  the  baser  metals  sold  under  special  laws,  §§  20,  35. 

public  lands  in,  subject  to  control  of  congress,  §  20. 

federal  saline  laws  nominally  applicable  in,  §  20,  p.  113,  note  1* 

§514a. 
federal  mining  laws  never  in  practical  operation  in,  §  20. 
police  regulations  concerning  manner  of  working  mines^  §  20. 


passes  under  railroad  grants  only  when  named,  §§  152,  158. 

not  specifically  named  in  federal  mining  laws,  §  323. 

lands  containing,  sold  same  as  agricultural  lands  prior  to  1872, 

§  323. 
manner  of  appropriating  land  containing,  depends  upon  mode  of 

occurrence,  §  323. 

Ironstone. 

classified  as  mineral  under  English  decisions,  p.  131,  note  3. 
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Judgment. 

in  actions  to  detennine  advene  claims,  f onn  of,  §  763. 
when  becomes  available  in  land  office,  i  764. 
effect  of  appeal  from,  §  764. 
effect  of  judgment,  1765. 

Jurisdiction. 

See  Courts  ;  Lako  Department. 

Jvatiea  of  tlie  Peace. 

administering  oath  to  patent  proofs,  official  character  to  be  attested 
by  clerk  of  court,  §  682. 


public  lands  in,  subject  to  control  of  congress,  §  20. 

acquired  through  Louisiana  purchase,  |  33. 

police  regulations  concerning  manner  of  working  mines,  |  20. 

excepted  from  operation  of  general  federal  mining  laws,  f  f  20,  75. 

federal  saline  laws  applicable  in,  S  20,  p.  113,  note  1,  |  514a. 


classified  as  mineral  bj  English  authorities,   1 92. 

land  department,  §  97. 
lands  containing,  subject  to  entry  under  placer  laws,  1 420. 

Sentiiekj. 

not  subject  to  federal  mining  laws,  1 19. 

state  laws  regulating  manner  of  working  mines,  9  19. 

mining  as  a  "public  use"  in,  §  19. 

federal  government  acquired  no  lands  in,  S  28. 

•*  Xnowa  Mines.'' 

reservation  of,  in  pre-emption  law,  construed,  |  209. 
not  legal  equivalent  of  mineral  lands,  |  209. 

ZiAbor.    See  Annual  Labor. 

^and  Department. 

how  constituted,  S  659. 

supervision  of  public  mineral  lands  transferred  to,  147. 

jurisdiction  of,  f  664. 

limit  of  authority  found  in  acts  of  congress,  f  664. 

cannot  grant  land,  §  664. 

nor  insert  unauthorized  reservations  in  patents,  I  171. 

ceases  when  patent  issues,  %  664. 

but  may  patent  known  lode  within  prior  placer  patent, 
I  413. 

courts  cannot  interfere  with  discretionary  powers,  |  664. 

to  determine  character  of  land,  exclusive,  \%  207,  717. 

suspended,  pending  suit  upon  adverse  daim,  %  741. 

resumption  of,  after  termination  of  adverse  suits,  }  765. 

to  suspend  or  cancel  certificate  of  purchase,  |  772. 
officers  of,  fi  659. 

secretary  of  the  interior,  his  powers  and  duties,  §  663. 
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oommiisioxim  of  the  general  land  ofBee,  his  powers  and  dutiev 

fit  208,  662. 
registers  and  receivers,  appointment,  powers,  and  daties,  {  660. 
hearings  to  establish  character  of  land,  81  107,  679. 
departmental  regolations,  p.  1722,  pars.  99-111. 
state  lien  selection,  §{  143,  144^  144a. 
railroad  grants,  f  §  156,  157. 
homesteads.  If  205,  207. 
decisions  of,  upon  questions  of  fact,  effect  of,  fif  665,  777. 

of  law,  I  666. 

mixed  law  and  fact,   §  666. 
character  of  land,  final,  f  f  161,  207. 
rule  of  rea  adjudicata  as  applied  to, 
§208. 
functions  of,  in  patent  proceedings,  §  664. 

relationship  between  courts  and,  f  1 746,  748. 
ezdusiye  power  to  determine  character  of  land,  f  f  207, 

717. 
exclusive  judge  of  what  local  rules  are  in  force,  §  275. 
pending  proceedings  upon  adverse  claim,  {  759. 
resumption   of   jurisdiction    after    determination  of 
adverse  suit,  |  765. 
regulations,  power  to  prescribe,   S472. 

conferred  hy  Bevised  Statutes,  I  2478. 
have  the  force  of  laws,  1 472. 
courts  take  judicial  notice  of,  S  472. 
do  not  oust  jurisdiction  of  courts,  1 646^ 
general  mining,  pp.  1685-1743. 
coal  lands,  pp.  1746-1756. 
selection  of  lands  by  railroads,  pp.  1756-1759. 

states,  pp.  1759-1763. 
forest  reservations,  pp.  1770-1773. 
construction  of  land  laws  bj,  how  regarded  by  the  courts,  ff  419, 

666. 
lode  and  water  law  of  1866,  159. 
term  "mineral  lands,"   1 95. 

in  administering  school  grants,   S 137. 

railroad  grants,  f  f  155, 158. 
townsite  laws,  §  171. 

laws  providing  for  entry  of  stone  lands,  §  42L 
of  placer  laws^  |{  419,  420. 

•«  Lead.** 

derivation  of  '<lode"  from,  §290. 
*  synonymous  with  lode,  §  290. 
applied  to  subterranean  auriferous  gravels,  §  290. 
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lands  in  eertain  states  eontaining^  ordered  sold  under  special  laws, 

§20. 
ordinance  of  May  20,  1785,  reserved  one  third  to  goTemment^  |  30. 
beginning  of  lead  mining  in  the  United  States,  |  33. 
congressional  act  providing  for  leasing  mines  of,  §  33*. 
practical  operations  of  law  providing  for  leasing  mines,  i  38. 
message  of  President  Polk  relative  to  mines,  §  34. 
specially  named  in  act  of  May  10,  1872,  fi  71,  323. 

Bevised  Statutes,  S  2320,  p.  1648. 

of  lead  mines  on  public  domain,  act  anthoriaing,  f  38. 

operation  of  the  act,  f  33. 

message  of  President  Polk,  §  34. 
distinction  between  tribute  contracts  and,  §  244. 

licenses  and,  {860. 
what  constitutes  a  mining,  f  861. 
doctrines  peculiar  to  oil  and  gas,  §862. 
mining,  executed  by  one  of  several  cotenants,  |  791. 


as  defined  by  lexicographers,  f  287. 

elements  to  be  considered  in  applying  definition,  |  289. 

legal  equivalent  of  "lode"  and  "vein,''  §290. 

a  local  term,  §  290. 

Tiaglslatton.     See  Acts  of  Conoress;  States  and  TiBBiTOBiBi. 


difference  between  lease  and,  §  860. 
distinguishing  attributes  of,  §860. 
executed  by  one  of  several  cotenants,  effect  of,  1 791« 
Xdeu. 

holders  of,  when  not  required  to  adverse  patent  application,  |  719. 

Idtm  Iduida.     See  Indeicnitt  Lands. 

Xdmestone.  i 

classified  as  mineral  by  English  authorities,  i  92. 

American  authorities,   i  97. 
lands  containing,  subject  to  entry  under  placer  laws^  1 42L 
See  Stone. 

XdmitatloBs.    See  Statute  or  Limitations. 

Iioeal  Bvles  and  OiistoB&s. 
Prior  to  Aot  of  1806. 

to  some  extent  traceable  to  English  customs,  1 4. 

Mexican  mining  ordinances,  |42, 
origin  of,  §  41. 
scope  of,  in  early  period  of  mining  in  Calif omia,  1 42. 

Llndley  on  M.— 130. 
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''dips,  spaiiy  mad  angles"  of  lode  elaimt  mder.  If  43,  5M» 
relationship  of  surface  to  located  lode,  §43. 
•tate  legislative  aad  jndieial  reeogaitioa  of,  144. 
federal  recognitioii  of,  §45. 

adopted  in  California,  followed  in  other  states,  |56. 
sanctioned  parol  transfer  of  mining  claims^  §  270. 
as  to  preliminary  notice  of  location  and  its  posting,  |  35CL 
foreign  analogies  (Englisii),  1 4. 
origin  of  English,  f  4. 

affected  ownership  of  baser  substances  onlj,  1 4. 
recognition  by  act  of  parliament^  f  4. 
theory  of  such,  $4. 
governing  tin  mines  in  C!omwall,  i  5. 

Devonshire,  f6. 
coal  and  iron  in  Forest  of  Dean,  |  7. 
lead  mines  in  Derl>yshixe^  S  8. 

Vmder  Aet  of  ISOe, 
act  a  crystallization  of,  ||  56,  306. 
details  of  locations  regulated  by,  as  before,  f  61. 
area  of  placers  regulated  by,  prior  to  1870,  i§  58,  61,  447. 
extent  of  their  operative  force  utter  passage  of  act  of  1870,  §631 

to  a  limited  degree,  form  part  of  present  federal  »"«»»»g  system, 

i§  46,  76,  81,  249,  268. 
tnipplanted  by  state  and  territorial  legislation,  §  21. 
must  not  contravene  state  or  federal  law,  %  268. 
manner  of  organizing  districts,  |  269. 
permissive  scope  of,  1 270. 
may  restrict  size  of  claims,  §|  270,  361. 

regulate  marking  boundaries,   S  270. 

require  more  work  than  federal  law  requires,  1 270. 

provide  for  record  of  locations,  |  270. 
must  be  reasonable,  f  270. 

not  be  retroactive,  §  270. 
cannot  divest  rights  held  under  general  laws,  I  270. 

authorize  a  nuisance,  9  270. 

regulate  manner  of  conveyance  or  record  of  transfers,  {  270. 

regulate  subjects  covered  by  state  legislation.  If  268,  270. 
not  necessary  that  any  should  be  adopted,  ${271. 
adopted  and  acquiesced  in,  if  not  in  conflict  with  state  or  federal 

laws,  have  force  of  positive  law,  {  271. 
substantial  compliance  frith  valid,  essential  to  perfect  mining  titlc^ 

H  271,  329. 
courts  do  not  inquire  into  regularity  of  adoption,  §  271. 
acquiescence  and  observance^  not  mere  adoption,  the  test,  f  27L 


2067 

I*ooal  Rules  and  CnmtomM^Cantinued. 

acquire  operative  force  from  obedience  of  miners  following  enact- 
ment, §  271. 
become  Toid,  when  thej  fall  into  disuse,  1 271. 
custom  to  be  binding  must  be  well  known  and  reeogniied,  1 271* 
judicial  notice  cannot  be  taken  of,  1 272. 
how  proved,  §  272. 

where  written,  record  must  be  produced,  |  272. 
record  of,  wiU  not  prove  itself,  |  272. 
certified  copies  admissible  only  where  depositary   authorised  hj 

rules  to  certify,  ft  272. 
entire  body  of  written  rules  constitute  one  instrument,  1 272. 
the  entire  body  should  be  inspected  in  interpreting  a  part,  |  272. 
parol  evidence  of  cnetom  not  permitted  when  written  rules  are  in 

force  on  same  subject,  9  272. 
if  doubt  exists  as  to  written  mlee  being  in  force,  parol  evidence 

of  custom  admissible,  f  272. 
parol  evidence  of  custom  as  to  matters  not  covered  by  written 

regulations,  admissible,  1272. 
onee  proved  to  have  been  adopted  and  acquiesced  in,  presumed  to 

continue  in  force,  f  272. 
mere  violation  of,  by  few  persons  does  not  amount  to  abrogation, 

§272. 
abrogation  and  general  disuse,  how  proved,  f  272. 
whether  in  force  or  not,  a  question  for  the  jury,  1 272. 
construction  of,  a  question  for  the  court,  §  272. 
custom  may  be  proved,  regardless  of  date  or  duration  of  its  estab- 
lishment, I  272. 
common  law  rules  as  to  custom,  do  not  apply  to,  I  272. 
must  be  construed  so  as  to  harmonise  with  entire  body  of  mining 

law,  f  272. 
no  distinction  in  operative  force  of  a  custom  and  written  regulation, 

f  272. 
what  is  reasonable  time  allowed  to  perfect  location  may  be  proved 

by  reference  to  customs  in  other  districts,  f  272. 
custom  as  to  record,  in  absence  of  state  legislation,  may  be  proved 

hy  recorder's  books  showing  recording  of  considerable  number 

of  claims,  §  273. 
recorder's  books  may  tend  to  prove  disuse  of  regulation  as  to  area 

of  claims,  $  273. 
where  record  provided  for,  it  must  conform  to  requirements  of 

federal  law,   §273. 
regulations  concerning  record  of  mining  claims,  §273. 
penalty  for  noncompliance  with,  §  274. 
failure  to  comply  with  does  not  work  forfeiture,  unless  rule  so 

provides,  ?  274. 
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in  patent  proceedings^  land  department  ezelnslTe  jndge  of  wliat 

are  in  f  oree,  f  275. 
consideration  given  to,  in  eongrenional  legialationy  §  448. 
general  principles  applied  to  permissive  state  legislation  applj  to^ 

in  absence  of  sach|  |  d29» 


defined,  1827. 

distinction  between  mining  claim  and,  |  827. 

under  annual  labor  laws,  ' '  claim ' '  means,  t  628. 

is  the  inception  of  the  miner's  title,  1327. 

when  perfected  relates  back  to  discovery,  |  373. 

patent  relates  back  to  date  of,  8  783. 

certificate  of  purchase  evidence  of  perfected,  1 773. 

pertected  valid,  segregates  lands  from  pablic  domain,  11322,  368. 

cannot  be  made  by  forcible  entry,  upon  actual  possession,  H  217,  210. 

may  be  made  by  peaceable  entry,  upon  possession  of  mere  occupant, 

H218,  219,  330. 
lines  of,  conflicting  with  prior  mining  claim,  |  363. 

prior  agricultural  grants,   i3d8a. 
state  legislation  concerning,  permissive  scope,  |§  248,  251. 

subjects  concerning  which,  states  may  unquestionably  act,  S  250. 
of  doubtful  validity,  S  251. 

requirements  to  be  considered  in  determining  validity  of  kcA- 
tion,  1329. 
local  rules  and  regulations,  permissive  soope^  f  S  270-275. 

substantial  compliance  with  valid,  essential,  |  329. 
proceedings  to  perfect,  regarded  with  indulgence,  |  381» 
Wbat  Lands  are  Sabjeot  to. 
only  public  mineral  lands  are  subject  to,  IS  112,  322. 
public  lands  defined,  SS  80,  85,  112,  322. 
mineral  lands  defined,  if  85-98,  162. 
rules  for  determining,  fi  98. 
classification  of  mineral  lands  for  purposes  of,  I  298. 
classification  of  deposits  according  to  mode  of  occurrence,  f  323. 
metallic  or  non-metallic  character  of  deposits  "in  place"  as  aifect- 

ing  mode  of,  S  323. 
within  Mexican  grants  inhibited,  f  128. 
grants  to  states,  §  145. 
grants  to  railroads,  1 162. 
townsites,  11166-178. 
Indian  reservations,  f  186. 
military  reservations,  f  i  191,  192, 
national  park,  SS  196-198. 
forest  reservations,  If  197-199. 

rules  and   legislation  of   1897,  eon- 
ceming,  p.  1769. 
homestead  and  other  agricultural  claims,  ff  202-212. 
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lands  in  oecupancj  of  others,  §1216-219. 
in  ease  of  overlapping,  subsequent  abandonment  of  prior  location 

will  not  inure  to  subsequent  location,  i  363. 
abandoned  conflict  area  can  only  be  appropriated  bj  junior  locator 
by  amended  location,  |  363. 

Wlio  may  Make. 

only  citizens,  or  those  who  have  declared  their  intention,  I  228. 
who  are  citizens,  §  224. 
minors,  §  225. 
married  women,  §  224. 
domestic  corporations,  9  226. 
by  aliens,  acquisition  of  title  by,  fif  231-234. 

may  hold  until  '< office  found,''  f  §  233,  234. 
citizen  purchaser  from  alien,  {§  233,  234. 
effect  of  subsequent  naturalization,  f  232. 
by  agents  permitted,  f  331. 

principal  presumed  to  assent,  f  331. 
one  co-locator  may  act  for  others,  |  331. 

Hatare  of  E«tata  Aeaalred. 

as  defined  by  the  early  decisions,  I  535. 

is  legal  estate  of  freehold,  fift  535,  539,  548. 

origin  of  the  doctrine,  §  536. 

federal  recognition   of   doctrine,    |538. 
as  defined  by  the  courts  since  passage  of  act  of  1866,  §  539. 
is  property  in  highest  sense  of  term,  §  539. 
compared  with  copyholds  at  conunon  law,  §  540. 

"dominium  utUe"  of  the  civil  law,  S  541. 
inchoate  agricultural  claims,  S  542. 
dower  not  allowed  in,  f  $  543,  544. 
subject  to  sale  on  execution,   §535. 
descends  to  heir,  §535. 
subject  to  partition,  §  535. 

Xioeation— Lode. 

under  act  of  1866  how  made,  §  58. 

quantity  of  surface  regulated  by  local  customs, 

§§  58,  361. 
could  acquire  but  one  lode,  §§  58,  361. 
lode  the  principal  thing,  §§58,  361. 
relationship  of  surface  to  lode,  §§  58,  361. 
details  of,  regulated  by  local  rules,  §§  58,  361. 
changes  made  by  act  of  1872,  §§  71,  361. 
relationship  of  surface  to  located  lode,  §§  71,  361. 
top,  or  apex,  of  lode  as  controlling  factor,  §  305. 
top,  or  apex,  defined,  §§  306-312a. 
*' strike"  defined,  §§  317,  318. 
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downward  eoune,  deiloed,  (319. 

ela«dfleatioB  of  depoiits  for  pnipoM  of,  according  to  mode  of  oe- 

currence,  f  328. 
metallic  or  nonmetallic  character  of  depoaita  in  place  aa  aif  eetiag 

mode  of  location,  f  323. 
nature  of  depoaita  which  are  subject  of,  S  323. 
no  limitation  •»  to  nnmber  of,  which  may  be  made  bj  an  indiyidnal, 

i  361. 

Ho^r  Made. 

acta  necessary  to  be  performed  in  abaenee  of  state  legialation,  f  328. 

where  atate  legislation  eziats,  f  329. 

order  in  which  acta  are  performed  immaterial,  |  330. 

time  within  which  acta  are  to  be  performed,  when  nonessential, 
§330. 

requirements  of  state  legislation  to  be  considered  in  determining 
vaUdity,  §329. 

unless  completed,  of  no  avail  against  intervening  rights,   f  330. 

in  absence  of  state  legialation  locator  has  reasonable  time  to  com- 
plete, §339. 

what  constitutes  reasonable  time  within  which  to  perfect,  f  339. 

extent  of  locator's  rights  after  diacoTery  and  prior  to  completion 
of  location,  §  339. 

Discovery. 

source  of  miner's  title,  |§  828,  329,  335. 
no  valid  location  without,  1 385. 
must  precede  location,  §  335. 

or  be  in  advance  of  intervening  right,  I  335. 
priority  of,  givea  priority  of  right  against  location  without,  f  335. 
what  constitutes  a  valid,  |  336. 
liberal  rules  applied  between  mining  claimants,  §  336. 
strict  rules   applied   between   mining   and   agricultural   claimants, 

§336. 
rules  followed  by  land  department,  §  336. 
neither  size  nor  richness  of,  material,  §  336. 
views  of  Judge  Hawley,  §  336. 
views  of  Judge  Boss,  §  336. 
where  discovery  must  be  made,  §  337. 
must  be  on  public  mineral  lands,  §  337. 

within  limits  of  claim,  §  337. 
any  portion  of  the  apex  sufficient,  §  337. 
must  be  treated  as  an  entirety  and  basis  of  bnt  one  location,  §  337. 

exceptions  to  the  rule,  §  337. 
loss  of,  is  loss  of  location,  §  338. 
extent  of  locator's  rights  after,  and  prior  to  completion  of,  location, 

§§  219,  339. 
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after,  has  a  reasonable  time  to  complete  location,  ||  219,  339. 
relationship  of,  to  discoyerj  shaft,  S  345. 

Diieovery  Shaft  and  lis  Equwdlent. 

state  legislation  requiring,  §  343.    See  under  Yabiovb  Statis  AMD 

TXRUTOBIES. 

Talidity  of  state  laws,  i  250  (9). 

object  of  requirement  as  to,  f  344. 

relationship  of  the  discovery  to,  1 846. 

must  be  within  limits  of  claim  as  located,  f  345. 

not  necessary  to  sink  at  original  point  of  discovery,  f  845. 

locator  protected  in  his  possession  during  time  allowed  for  sinking, 

1345. 
effect  of  failure  to  comply  with  the  law  within  time  allowed,  f  345. 
extent  of  work  necessary  to  comply  with  laws,  §346. 
may  cost  of  sinking  be  credited  on  annual  work!  i  632. 

Fasting  Notiee, 
custom  prior  to  1866,  i  350. 

not  required  in  absence  of  state  law  or  local  regulation,  i  350. 
object  of,  I  350. 
state  legislation  requiring,  ||  250  (8),  861.    See  Various  Statis 

AND  TXBBITORnS. 

liberal  rules  applied  to  construction  of  posted  notices,  {  355. 
posted  notice  not  to  be  tested  by  rules  applicable  to  recorded,  |  355. 
if  also  required  to  be  recorded,  must  contain  requirement  of  federal 

law,  f  355. 
place  and  manner  of  posting,  f  856. 
instances  of  suiBcient  posting,  i  856. 
to  what  extent  protects  discoverer,  §  339. 
cannot  be  substituted  for  marking  boundaries,  1 878. 

The  Burfaee^Iia  Farm  and  Extent. 
ideal  location  a  rectangular  parallelogram,  f  860. 
length,  maximum  fixed  by  federal  law,  |  861. 

right  of  states  to  limit  within  maximumi  %  250   (1). 
fifteen  hundred  feet  the  uniform  rule,  |  361. 
limitation  as  to  length  by  local  rule  in  absence  of  state 
legislation,  i  270. 
width,  maximum  fixed  by  federal  law,  |  361. 

right  of  states  to  limit  within  maximum,  |  250  (2). 
states  limiting,  %%  250  (2),  361. 
area,  maximum  superficial,  %  361. 

effect  of  exceeding  maximum,  f  862. 
excessive,  void  only  as  to  excess,  |  862. 
excess,  how  cast  off  (length),  §  862. 

(width),  1866. 
excessive,  not  necessarily  fraudulent,  f  862. 
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lights  of  junior  eonflietiog  locator,  in  ease  of  exeeamTe,  f  36SL 
size  of  cUdm  not  controlled  hj  nomber  of  locators,  f  362. 
■hoold  be  along  the  course  of  the  vein,  at  the  surface,  |  364. 
must  include  the  apex,  |  364. 

any  portion  of  apex  suificient  to  support  location,  S  364. 
Judge  Hallett's  views  as  to  location  on  dip,  §  364. 
existence  of  apex  presumed  after  issuance  of  patent,  f  306. 
prior  to  patent,  existence  of  apex  must  be  shown  if  locator's  ri^ti 

are  challenged,  S  364. 
may  overlap  prior  subsisting  locations,  §  363. 

prior  agricultural  grants,  §  363a. 
in  case  of  overlapping,  subsequent  abandonment  of  prior  locatioB 

will  not  inure  to  subsequent  locator,  S  363. 
abandoned  conflict  area  can  only  be  appropriated  by  junior  locator 

by  amended  location,  %  363. 
priority  of  appropriation  important  in  case  of  surface  eonflie^ 

S364. 
rights  of  lode  locator  defined  by  form  of  location,  §S  373-552. 
end-lines,  function  of,  I  365. 

stop  pursuit  of  vein  on  the  strike,  |$  365,  553. 
define  the  extralateral  right,  |  365. 
implied  under  act  of  1866,  S  365. 
not  required  to  be  parallel  under  act  of  1866,  f  365. 
parallelism  of,  under  existing  law,  essential  to  exerdse 
of  extralateral  right,  %  366. 
end-lines,  nonparallelism  of,  does  not  render  location  void,  §  365. 

location  with  nonparallel,  confers  only  limited  rights 

S365. 
need  not  be  at  right  angles  to  located  lode^  1 365. 
locator  may  give  them  any  direction  if  parallelism  pre- 
served, (365. 
theory  of  the  law  requiring  parallelism,  I  365. 
should  be  parallel  throughout,  %  365. 
broken  end-lines  not  sanctioned,  |  365. 
locator  may  abandon  portion  of  claim  for  pnzpow  of 

paralleling,   §365. 
need  not  be  of  the  same  length,  $  365. 
need  not  be  on  public  domain,  {  365. 
may  be  extended  into  limits  of  prior  location,  S  363. 

prior  agricultural  grants 
1363a. 
side-lines,  when  become,  S367. 
not  always  those  designated  by  locator  as  such,  |  367. 
side-lines,  primary  function  of,  S  366. 

fixed  with  reference  to  middle  of  vein,  |  366. 
data  for  lateral  measurement!  how  obtained,  1 366. 
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should  be  equidistaiit  from  lode,  unless  prerented  hf 

prior  locations,  fi  366. 
more  than  statutory  limit  cannot  be  taken  on  one  side^ 

§366. 
need  not  be  parallel,  {  366. 
if  within  statutory  limit  may  take  any  direction,  and 

have  angles  and  elbows,  fi  366. 
parallelism  of  original,  important  when  they  become  end- 
lines,   1366. 
when  become  end-lines  in  law,  |  367* 
side-end  lines,  what  are,  §  367. 
functions  of,  1 367. 
Marking  Boundaries, 
requirement  of  federal  statute  mandatory,  {  371. 
states  have  no  power  to  dispense  with  federal  requirement,  |  371. 

may  particularize  as  to  character  of  marking,  §  371. 
location  incomplete  until  boundaries  are  marked,  |  371. 
what  is  sufficient  marking  in  absence  of  state  or  local  regulation, 

§373. 
what  is  sufficient,  a  question  for  the  jury,  f  373. 
what  is  sufficient  depends  upon  circumstances  of  each  case,  i  373. 
examples  of  sufficient  marking,  f  373. 
posting  notices  cannot  be  substituted  for,  |  373. 
should  be  within  statutory  limit,  S  373. 

including  excessive  area,  when  will  not  vitiate  location,  f  |  362,  373. 
failure  to  mark  boundaries  within  required  time  renders  ground 

subject  to  relocation,  ft  373. 
boundaries  once  established  cannot  be  changed  to  detriment  of 

intervening  locators,  S  373. 
object  of,  fi  371. 
time  allowed  for,  f  372. 
when  time  not  fixed  by  state  law  or  local  rules,  reasonable  allowed, 

1372. 
what  is  a  reasonable  time,  i  339. 
time  prescribed  in  the  different  states,  |  374. 
state  legislation  defining  character  of  marking,  S  374.    See  Yabiovb 
States  and  Terrttosibs. 
substantial  compliance  with,  sufficient,  I  374. 
perpetuation  of  monuments  not  necessary,  |  375. 

exception  to  rule,  f  375. 
variation  between  monuments  and  descriptive  calls  of  notices,  §  375. 
locator  marks  boundaries  at  his  peril,  |  396. 
Changing  Boundaries. 
circumstances  justifying  change  of,  f  306. 
for  purpose  of  rectifying  lines,  |  396. 

including  abandoned  overlapping  surfaces,   i  396. 
paralleling  end-lines,  %%  396,  582. 
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not  permitted  to  detriment  of  intervening  right,  fiS  176,  397,  39S. 
right  to  amend  location  exists  independent  of  8tat«  legislatioa, 

1397. 
state  legislation  concerning  amendments  to  locations,  f  397.     8es 

Vasious  States. 
object  and  functions  of  amended  certificate,  |  398. 
Certificate  of  Location, 
is  instrument  prepared  for  record  after  completion  of  location,  1 379. 
in  Montana  called  the  ' '  declaratory  statement, ' '  {  379. 
differs  from  the  posted  notice,  except  in  Oregon,  Utah,  Arimnu,  and 

New  Mexico,  §  379. 
is  a  statutory  writing  affecting  realty,  §1  379,  6i2. 
is  first  muniment  of  locator's  paper  title,  f  379. 
purpose  and  function  of,  |  379. 
not  required  by  federal  law,  l  379. 
provisions  of  federal  law  as  to  contents,  where  state  law  requires 

record,  S  379. 
where  state  law  requires  recording,  certificate  must  contain  elements 

provided  for  by  Bevised  Statutes,  I  379. 
contents    of,    in    the    several  states  and  territories,   S  380.     See 

Yabious  Statks  and  Territobiss. 
rules  of  construction  applied  to,  §  381. 
technical  accuracy  of  expression  not  required,  S  381. 
should  be  construed  on  lines  of  obvious  common  sense,  |  381. 
erroneous  calls  in,  when  do  not  affect  validity,  8  381. 
may  be  aided  by  monuments  on  the  ground,  8  381. 
to  be  considered  in  connection  with  markings  on  the  ground,  {  SSL 
variation  between  calls  in  certificate  and  monuments,  {  382. 
courses   and   distances   yield   to   monuments,   but   to   invoke  rule 

monuments  must  be  perpetuated,  81  375,  382. 
"natural  objects,"  what  are,  8  383. 
<< permanent  monuments,''  what  are,  8  383. 
illustrations  of  natural  objects  and  permanent  monuments,  8  383. 
effect  of  failure  to  comply  with  state  laws  as  to  contents,  8  384. 
verification  of,  states  requiring,  8  385. 

validity  of  laws  requiring  verification  discussed,  88  251  (5),  385. 
sufficiency  of,  as  referring  to  natural  objects  a  question  of  fact. 

8  383. 
presumed  in  absence  of  evidence,  8  383. 
parol  evidence,  when  admissible  in  aid  of,  8  383. 
Beeording  Certificate  of. 
in  absence  of  state  legislation,  local  rules  may  provide  for,  8  270l 
records  of  mining  district  do  not  prove  themselves,  88  272,  89L 

how  proved,  88  272,  391. 
popular  understanding  as  to  necessity  for,  88  273,  389* 
custom  as  to,  how  shown,  8  273. 
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failure  to,  does  not  work  forfeiture  nnlees  law  or  role  so  provides, 

Sfi  273,  274,  390. 
record  unneeesaary   unless   required   by   state   law   or   local   rule, 

§1  273^  328,  389. 
evidence  of,  unless  authorised  by  state  law  or  local  rule,  inadmissi- 
ble, 1 273. 
if  'required  by  local  rules,  must  contain  requirements  of  federal 

law,  i  273. 
if  required  by  state  law,  must  contain  requirements  of  federal  law, 

SS  355,  379. 
proof  of  record,  I  391. 
record  as  evidence,  {  392. 
time  allowed  for,  by  laws  of  several  states,  f  389.     See  Ya310V9 

States. 
place  of,  §  389. 

effect  of  failure  to  record  within  time  fixed  by  state  law,  |  390. 
Amended  Ctrtificaiei, 
circumstances  justifying  change  of  boundaries,  I  396. 
right  to  amend  exists  in  absence  of  state  legislation,  |  397. 
state  regulations  concerning,  1 397. 
object  and  functions  of,  f  398. 

void  certificates  not  subject  of,  as  against  intervening  rights,  §  397. 
same  formalities  required  as  in  case  of  originals,  I  398. 
right  of  amendment,  when  cut  off  by  intervening  location,  $  398. 
relates  back  to  the  right  of  location  acquired  by  discovery,  §  398. 

except  where  new  territory  is  added,  i  398. 
treated  as  original  where  it  includes  new  ground,  f  398. 
not  an  abandonment  of  the  original,  |  398. 
title  of  colocator  cannot  be  divested  by  omitting  name  in,  §  398. 
effect  of  changing  name  of  claim  in,  f  398. 
purposes  for  which  made  need  not  be  recited  in  certificate,  f  398. 
Seloeation, 

circumstances  under  which  may  be  made,  ||  373,  345,  402. 

new  discovery  not  essential  to,  I  403. 

admits  validity  of  original,  §  404. 

by  original  locator,  based  upon  his  failure  to  perform  assessment 

work,  not  permitted,  fi  405. 
by  one  of  several  original  locators  in  hostility  to  others,  §S  331, 

405,  406. 
by  agent  or  others  occupjring  fiduciary  relation,  §  407. 
manner  of  perfecting,  §  408. 

state  statutory  regulations,  I  408.    See  YAaious  Statis. 
in  perfecting,  same  acts  necessary  as  in  original,  i  408. 
manner  of  performing  preliminary  development  work,  f  408. 
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when  resumption  of  work  by  original  locator  eats  off  right  ot, 

S408. 
right  of  second  locator  to  improvements  made  by  first,  f  409. 
mortgagor  may  not  make,  so  as  to  defeat  mortgage,  f  719. 
by  citizen,  of  mining  claim  in  possession  of  alien,  §S  233,  234. 
by  original  locator  after  sale  to,  and  forfeiture  by,  grantee^  f  407. 
may  be  made  pending  patent  proceedings  if  annual  labor  not  per- 
formed, §632. 
right  to  perfect,  when  once  initiated,  cannot  be  cut  off  by  resump- 
tion of  work,  I  653. 
Rlvbtfl  Wlovring  from  Perfeeted  Iiode  Ijoe«tlOB. 
classification  of  rights  flowing  from,  §|  548,  549. 
extent  of  grant  defined  by  I  2322,  Revised  Statutes,  1 550. 
intralimital  rights  defined,  §|  549,  564. 
eztralimital  d^ned,  §  549. 

the  right  to  the  surface,  and  presumptions  flowing  theref rom,  §  55L 
ownership  of  veins  apeadng  outside  of  boundaries,  S  550. 
subject  to  eztralateral  right  of  others,  §  551. 
intralimital  rights  not  affected  by  form  of,  S  552. 
pursuit  of  vein  on  its  course  beyond  boundaries  not  permitted, 

§553. 
cross  lodes,  interpretation  of  §  2326,  Bevised  Statutes,  §  557. 
Colorado  doctrine,  §  558. 
Montana  doctrine,  §  559. 
Arizona-California  rule,  §  560. 
before  supreme  court  of  the  United  Statest,  §  561. 
author's  conclusions,  §  562. 
priority  of,  as  affecting  exercise  of  extralateral  right,  §§  610-612. 

See   EXTRALATBRAL   BiGHT. 

when  owner  of,  called  upon  to  adverse  placer  application,  f  720. 
within  townsite,  when  must  adverse  townsite  application,  §  722. 
correlative  rights  between  lode  owner  and  townsite  occupant,  §  723. 

Iioeatioii'— Lodea  DiaooTered  in  TnaneL 

not  necessary  to  be  made  as  in  cases  of  surface  discoveries,  1 482. 

how  made,  §  482. 

the  rule  discussed  prior  to  recent  decision  of  United  States  supreme 

court,  §482. 
length  of,  awarded  to  tunnel  discoverer,  §481. 

Loeation— Lodes  witHin  PUMors. 

right  to  appropriate  lodes  within  placers,  §  413. 

manner  of  perfecting,  §414. 

length  of,  §414. 

width  of,  §  415. 

lines  of  placer  location  not  necessarily  lines  of  lode  loeation,  1 414. 

extralateral  rights,  how  defined,  §414. 
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.    act  of  1872  first  provided  for  obtaining  title  to,  §  74. 

prior  to,  regulated  by  local  custom,  f  519. 
federal  law  goyeming  acquisition  of  title  to,  §  519. 
text  of  Berised  Statutes,  S  2337,  p.  1663. 
different  classes  of,  §620. 
right  to,  how  initiated,  S  521. 
limit  as  to  area,  1 520. 

must  be  made  substantially  as  a  mining  claim,  1 521. 
state  legislation  concerning,  1 521. 
owner  of  several  lodes  may  locate  for  each,  1 520. 
actual  occupation  and  use  necessary  to  confer  right  to,  S  521. 
cannot  be  located  on  lands  in  possession  of  another,  S  521. 
may  not  be  selected  within  limits  of  railroad  grant,  S  521. 

nor  within  limits  of  subsisting  agricultural  holding,  S  521. 
right  to  land  embraced  in,  depends  on  priority  of  possession,  S  521. 
in  connection  with  lode,  may  adjoin  side-lines,  §522. 

end-lines,  when,  §  522. 

nature  of  use  required  to  hold,  §  523. 

lost  by  abandonment  of  lode,  §  564. 
right  to,  disconnected  with  lode  ownership,  depends  upon  existence 

thereon  of  mill  or  reduction  works,  1 524. 

may  not  be  appropriated  for  the  water  thereon,  §  524. 
not  subject  to  annual  labor  laws,  S  638. 
not  proper  subject  of  adverse  claim  in  mineral  application,  S  724. 

Xioeatloa— Plae«r. 

regulated  by  local  custom  prior  to  act  of  1870,  H  62,  447. 
limit  as  to  area  under  act  of  1870,  §§  62,  447. 
essential  features  of  act  of  1870,  {  62. 

text  of  act,  p.  1633. 
to  what  extent  controlled  by  local  rules  after  1870,  f  63. 
under  act  of  1870  required  to  conform  to  public  surveys,  §S  62,  447. 

€jhmrmeter  of  Depoalta  Svbjeet  to* 

general  rule,  f  419. 
"placer"  defined,  §419. 

distinction  between  deposits  "in  place"  and  not  "in  place,"  §  323. 
metalliferous  character  of  deposits  as  affecting  mode  of  appropria- 
tion, §  323. 
eonmiercial  value,  and  not  metallic  character,  controls,  §  419. 
disposition  of  land  department  to  limit  operation  of  placer  laws, 

§419. 
specific  substances  classified  as  subject  to,  §  420. 
lands  containing  natural  gas  as  subject  of,  §  423. 

brick  clay,  §  424. 
building  stone,  §421. 
petroleum,  §  422. 


2078  INDEX. 

Looation — Plaeer — Contiiiued. 

phosphates,  §425. 

tailings,  (426. 

subterranean  gravel  beds,  11301,  427. 

aariferoas  gravels  in  navigable  streams,  {428. 

in  nonnavigable  streams,  §  428. 
state  legislation  specifying,  void,  §  261  (7). 

mineral  character  of  land  not  inferred  from  ehaiaeter  of  adjoining  . 

tracts,  1438.  I 

rule  for  determining,  |08.  | 

Hovr  Made. 
acts  necessary  to  complete  in  absence  of  state  or  local  r^gnlation, 

§  432. 
generally  spealdng,  acts  required  are  same  as  in  case  of  lodes,  ^ 

IS  432,  433,  463,  448. 
Discovery, 
as  essential  as  in  lode  claims,  i  437. 

dictum  contra  by  supreme  court  of  California,  f  437. 
return  by  surveyor-general  that  land  is  mineral  does  not  dispenaa 

with,  i  437. 
rules  governing  same  as  in  case  of  lodes,  S  437. 
on  each  twenty-acre  tract  not  required,  {  438. 
Surface — Its  Form  and  Extent. 
twenty  acres,  unit  of,  §  437. 
individual  location  limited  to  twenty  acres,  1 448. 
legal  subdivisions  of  forty  acres  may  be  subdivided  into  ten-aers 

tracts,  1448. 
illustration  of  manner  of  describing  minor  subdiviftons,  pb  1694^ 

par.  24. 
number  of  which  may  be  made  by  an  individual,  unlimitfwl,  1 450. 
in  name  of  ''dummies,"  fraudulent,  §450. 
by  associations,  limited  to  one  hundred  and  sixty  acres,  |i  438,  448. 

is  a  corporation  an  association  t  §§  226,  449. 
on  surveyed  lands,  must  conform  to  public  surveys  "as  near  as 
"practicable,"  §447. 

what  is  meant  by  "as  near  as  practicable"?  i  448. 
rule  applied  to  gulch  and  river  claims,  S  448. 

deep  placers,  1 448. 
on  unsurveyed  lands,  §  448. 

limitation  as  to  size  and  form  under  district  rules,  1 448a. 
surface  conflicts  with  prior,  §  448b. 
Posting  Notices. 
general  rules  governing  lode  claims  applicable,  f  442. 
requirements  of  state  statutes,  §  442.     See  Vabeous  Statss  and 
Territoriss. 
Preliminary  Development  Work, 
state  laws  requiring,  §  443.    See  Various  States  and  TiBRnoRm. 
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Marking  Boundaries. 
rale  in  abeence  of  state  legislation,  1 454 
state  legislation  concerning,  i  455*    See  Various  States  and  Tsa- 

BITORIES. 

Certificate  of  Location. 

same  mies  apply  as  in  case  of  lodes,  ^  450. 

state   legislation   concerning,    |459.     Bee   Yauous    States   and 
Tkrritorhs. 
Becording  Certificate. 

same  rules  apply  as  in  case  of  lodes,  1 459. 

state  legislation  concerning,  §  459.    See  Yauous  States  and  Tbbbi* 

TORIES. 

BIffbta  Flowlnar  from  Perfoeted  I<oe«tl«a» 

surface  rights  acquired  bj,  compared  with  lode  location,  f  413, 
does  not  carry  known  lodes,  |  418. 

known  lodes  within,  subjeet  of  separate  appropria- 
tion,  §418. 
manner  of  appropriating,  I  414. 
width  aUowed,  %  415. 
nature  and  extent  of  property  rights  conferred  by,  1 619. 
no  extralateral  right  incident  to,  i  619. 
eztralateral  right  in  lodes  within,  depends  open  lode  appropriation, 

S619. 
within  townsite,  not  required  to  adverse  application  for  townsite 
patent,  %  723. 
no  correlative  rights  between  locator  and  townsite  oeeupant, 
fit  171,  173,  723. 
controversies  between  lode  and  placer  claimants  in  patent  proceed- 
ings, §1  720,  721. 
subject  to  privilege  of  apex  lode  proprietor  to  follow  his  vein  under- 
neath, §1611,  615,  619. 
annual  labor  laws  apply  to,  I  625. 

amount  of,  where  location  by  association,  i  628. 

where    several    loeatione    constitute    one 
ciaim,  1 628. 

Xtoeation— TnBAeL    See  Tunnel  Locations. 

Iiode. 

relationship  of  surface  to  located,  prior  to  1866,  S  43. 

subsequent  to  1866,  |  58. 
first  patentable  under  act  of  1866,  S§  54,  57. 
right  to  in  length  under  act  of  1866,  fii  58,  59,  60,  339. 

in  depth,  §§  58,  59,  60. 

limitation  by  local  custom  within  maximum,  (  61. 
change  in  law  made  by  act  of  1872,  §  71. 
term  ''mine"  sometimes  used  as  equivalent  of,  §S  89,  176,  286. 
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defiiiitio2i8^Engli8h  and  Scoteh,  {286. 

lezicographen,  |  287. 

geologiets,  1288.  ^ 

Dr.  BaTmond,  §  289. 

made  by  miners  first,  §  289. 

elements  to  be  considered  in  applying,  f  289. 

legal  equivalent  of  "vein,"  ledge,  f  290. 

may  include  more  than  one  yein,  |  290. 

definition  and  illustration  by  Boss  £.  Browne,  |  290a. 

classification  of  cases,  in  which  term  to  be  constmcdi 
1291. 

judicial  definitions,  1292. 

the  Eureka  case,  |  292. 

the  Loadville  eases— blanket  deposits,  f  293. 

other  judicial  definitions,  §  294. 

neither  size  nor  richness  of  ore,  an  element,  S  294. 

includes  impregnationB,  8  294. 
top,  or  apex,  defined,  f  8  306-312. 
theoretical  apez^  %  312a. 
"strike''  defined,  ||317,  318,  319. 
•'dip,"  1318. 
"downward  course,"  f  319. 

known,  but  not  located,  reserred  from  townsite  entry,  f  176. 
reserved  out  of  townsite  patent,  may  be  patented,  §  177. 
are  nonmetallie  substances  classified  ast  |  323. 
when  there  are  two  veins  within,  each  vein  may  be  subject  of 

location,  8  583. 
broad,  rights  where  side-lines  bisect,  8  583. 
rights  of  discoverer  after  discovery,  and  prior  to  completion  of 

location,  8  339. 
estate  in  the  vmn  created  by  grant  of  the  eztralateral  right,  88  568, 

585. 
right  to  pursue  in   depth  b^ond  vertical  side  boundaries.     See 

EZTRALATDUkL   BiGBT. 

identity  and  continuity  in  ezereise  of  eztralateral  right,  8615. 
illustrations  of  forking,  splitting,  and  faulted,  8  615. 
patent  for  lode  claim,  what  conveys,  8  780. 
how  located.    See  Location— Lodi. 

within  placer,   when  are  "known  to  exist"  within   meaning  of 

8  2333,  Bevised  Statutes,  8  781. 
to  whom  such  existence  must  be  known,  8  781. 
claimant  of,  when  must  adverse  placer  applieatiofiy 

8  720. 
effect  of  failure  to  adverse  placer  application,  8  720. 
surface   in   connection   with,   where   lode   daunant 
fails  to  adverse  placer  application,  8  720. 
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proof  that  none  eziets,  in  patent  proeeedings,  {  703. 
patents,  how  applied  f  or,  §  704. 
no  extralateral  right,  unless  lodes  are  located  as 

BQch,  (619. 
junior  patent  does  not  presume  that  lode  was  known 
to  exist  prior  to  filing  placer  application,  ^  781. 
mere  location  does  not  prove  existence  of,  f  781. 
how  located.  See  Location— Lodes  within  Plagsbs. 

public  lands  in,  subject  to  control  of  congress,  f  20. 

acquired  through  Louisiana  purchase,  S  33. 

federal  mining  laws  applicable  to,  §  20. 

federal  coal  land  laws  operative  in,  §  497. 

saline  laws  of  January  12,  1877,  did  not  apply  to,  |  514. 

federal  saline  laws  of  1901  applicable  to,  p.  113,  note  1,  I  514a. 


states  and  territories  embraced  within,  §  33. 


not  subject  to  federal  mining  laws,  i  19. 
statutory  regulations  as  to  working  mines,  §  19. 
federal  government  acquired  no  lands  in,  §  28. 
reservation  in  crown  grants  to  Duke  of  York,  f  31. 


action  of  land  department  cannot  be  controlled  by,  (  664. 
ICttrble. 

classified  as  mineral  by  English  authorities,  p.  131,  note  3. 

land  department,   f  97. 
occurring  "in  place,"  how  appropriated,  §  323. 

not  ''in  place,"  appropriated  under  placer  laws,  |  420. 


occurring  "in  place,"  how  appropriated,  1323. 

Married  WomMi. 

citiienship  of,  §  224. 

partakes  of  nationality  of  her  husband,  i  224. 
marriage  with  an  alien  does  not  change  her  staiui,  %  224. 
may  locate  mining  claims,  S  224. 

See  Husband  and  Wm;     Dowkr. 

BSaryUuid* 

not  subject  to  federal  mining  laws,  f  19. 

legislation  as  to  mining  companies,  S  19n. 

reservation  of  mines  in  crown  grants  to  Lord  Baltimore,  §  31. 


not  subject  to  federal  mining  laws,  1 19. 
no  mining  legislation  in,  S  19. 
mining  as  a  "public  use"  in,  1 19. 
reservation  of  mines  in  crown  grant  to  colony,  f  31. 
Llndley  on  M.— 131. 
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If  easiire  of  DamagMk 

for  unlawfully  depositing  debris  on  lands  of  others,  S  844. 
in  actions  for  trespass  on  mining  claims,  f  868. 

Met>la. 

enumerated  in  lode  law  of  1866,  f  323. 

act  of  1872,  I  323. 
metallic  or  nonmetallie  quality  of  deposits  as  affecting  me&od  of 

appropriation,  |328. 
enlargement  of  terms  used  in  act  of  1872,  $  323. 
Bee  MiKXRALs. 


ownership  of  mines  under  Mexican  law,  %  114. 
interest  in  mines  did  not  pass  by,  under  Mexican  law,  §  114. 
title  to  mines  conyeyed  only  under  mining  ordinances,  1 114. 
nature  of  title  conveyed  to  iinited  States  by  treaty,  i  115. 
obligation  of  United  States  to  protect  rights,  1 116. 
adjustment  of  claims  to,  in  California,  §117. 

in  other  states  and  territories,  §  lift. 
claims  to  mines  asserted  under  mining  ordinances,  S  119. 
atatiu  of,  considered  with  reference  to  condition  of  titl^  i  120l 
svh  judice,  §  121, 
different  classes  of,  1 122. 
by  specific  boundaries,  1 123. 
of  a  place  or  raneho  by  name,  1 128. 
while  aub  judice  are  not  public  lands,  1 128. 
<< floats''  ascertained  surplus  only,  public  land,  1 124. 
mining  claims  cannot  be  located  within,  (S  123,  124^  128. 
confirmed  under  California  act,  §  125. 

carry  minerals,   1 125. 
by  action  of  congress,  S  126. 
act  of  March  3,  1891,  concerning,  in  Colorado,  etc,  1 127* 

reserves  minerals,  §|  118,  127. 

interpretation  of  reservation,  f  127. 
right  of  apex  proprietor  to  pursue  vein  in  depth  underneath,  1 61S. 


influence  of  mining  laws  of,  on  American  system,  f  !• 

mining  laws  of,  at  time  of  treaty  of  cession,  §  13. 

nature  and  conditions  of  mining  concessions,  {  13. 

rights  of  discoverer,  S  13. 

right  to  mine,  how  acquired,  1 13. 

denouncement  of  abandoned  mines,  $  13. 

right  to  denounce  mines  on  private  property,  1 13. 

placers,  $  13. 

foreigners  and  religious  orders,  1 13.  . 

extent  of  surface  limits  allowed,   1 13.  I 

rights  in  depth,  1 13. 


I 
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marking  boundaries,  S  13. 

right  to  all  veins  found  within  boundaries^  1 18. 

forfeiture  for  failure  to  work,  1 13. 

royalties,  §  13. 

treaty  of  Guadalupe  Hidalgo,  and  the  Mexican  cessioni  1 40. 

states  carved  out  of  territory  ceded,  |  40. 

ownership  of  mines  in,  §  114. 

mines  in,  did  not  pass  by  ordinary  grants,  §  114. 

title  to  mines  conveyed  only  under  mining  ordinances,  §  114. 

nature  of  title  to  lands  conveyed  to  United  States  by  treaty,  1 115. 

obligation  of  United  States  to  protect  rights,  f  116. 
See  Mexican  Grants. 
Mlea. 

elassifled  as  mineral  by  land  department,  S  97. 

when  occurring  in  veins,  how  appropriated,  §  323. 

when  not  ''in  place,''  appropriated  under  placer  laws,  1420. 

public  lands  in,  subject  to  control  of  congress,  S  20. 
lands  containing  baser  metals  sold  under  special  laws,  S|  20,  35,  37. 
excepted  from  operation  of  federal  mining  laws,  SS  20,  75. 
federal  saline  laws  apply  to   (nominally),   f  20,  p.  113,  note  l, 

§514a. 
state  legislation  on  mining  subjects,  8  20,  p.  37,  note  8. 
early  legislation  in,  as  to  mining  on  public  domain,  i  20. 
original  asserted  regalian  doctrine  as  to  mines,  i  21. 

XUitmry  Reserratioits. 

manner  of  creating  and  abolishing,  1 190. 

mining  claims  may  not  be  located  within,  §  191. 

atatus  of  mining  claims  located  within,  §  191. 

subsisting  valid  mining  locations  not  affected  by  creation  of,  1 192. 

general  rules  governing  Indian  reservations  apply  to,  f  192. 

XUlsltes. 
Ijocatlon. 

act  of  1872  first  provide!  for  obtaining  title  to,  §  74. 

prior  to,  regulated  by  custom,  S  519. 

federal  law  governing  acquisition  of  title  to,  §  519. 

text  of  Bevised  Statutes,  fi  2337,  p.  1663. 

different  classes  of,  1 520. 

right  to,  how  initiated,  8  521. 

land  covered  by,  must  be  nonmineral,  {  520. 

limit  as  to  area,  §  520. 

must  be  made  substantially  as  a  mining  claim,  {  521. 

state  legislation  concerning,  §  521. 

owner  of  several  lodes  may  locate  for  each,  §  520. 

actual  occupation  and  use  necessary  to  confer  right  to,  S  521. 
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cannot  be  located  on  lands  in  possession  of  another,  §  521. 
may  not  be  selected  within  limits  of  railroad  grants,  |  521. 
may  not  be  selected  within  limits  of  subsisting  agricultural  holding, 

1521. 
right  to  land  embraced  in,  depends  on  priority  of  possession,  i  52L 
in  connection  with  lode  may  adjoin  side>]ines,  %  522. 

may  adjoin  end-lines,  when,  f522. 

nature  of  use  required  to  hold,  §  523. 

lost  by  abandonment  of  lode,  §  564. 
right  to,  disconnected  with  lode  ownership  depends  upon  ezistenee 

thereon  of  mill  or  reduction  works,  1 524. 

may  not  be  appropriated  for  the  water  thereon,  f  524. 
not  subject  to  annual  labor  laws,  §  638. 
not  proper  subject  of  adverse  claim  in  mineral  application,  1 724. 

Patent. 
how  obtained,  |  708. 

text  of  federal  law,  Bevised  Statutes,  i  2337,  p.  1663. 
departmental  regulations,  p.  1710,  pars.  61-65. 
what  expenditures  are  necessary  to  obtain?  p.  1293,  note  3. 
notice  of  application  for  patent  must  be  posted  on,  fi  677. 

Mlaer  al — Minerals.' 

property  in,  under  the  common  law,  f  2. 

"royal  metals, '^  I  3. 

gold  and  silver  belonged  to  the  crown,  |  3. 

the  baser  substances  belonged  to  land  owners,  %  3. 

alum  and  saltpeter,  claim  of  crown  to,  §  3. 

under  navigable  streams,  S  3. 
seashore,  §  3. 

severance  of  title  to,  from  ownership  of  soil,  §  2. 
property  in,  under  the  civil  law,  f  11. 

French  law,  |  12. 
Mexican  law,  |  114. 
not  a  definite  term,  fi  87. 

incapable  of  a  definition  universally  applicable,  (  88. 
English  evolution  of  denotation,  t  88. 
in  its  primary  sense,  S  88. 
early  English  definitions,  i  88. 
enlarged  meaning  of  word  "mine,"  §  89. 
as  defined  by  English  and  Scotch  authorities,  f  90. 
utility  and  profitableness,  not  metallic  character,  the  test,  IS  90,  93. 
English  rules  of  interpreting  term,  f  91. 
to  be  understood  in  its  widest  sense,  unless  contracted  by  context, 

SI  91,  96,  137,  158. 
substances  classified  as,  under  English  decisions,  1 92. 
pass  by  patent  from  United  States  unless  reserved,  1 1  80. 
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reserved  from  Mexican  grants  confirmed  nnder  act  of  1891,  li  118, 

127,  128. 
interpretation  of  such  reservation,  |  127. 

restrictions  upon  definition  in  administering  school  grants,  fS  137- 

140. 
railroad  grants,  S  158. 
severance  of  title  to,  from  that  of  surface,  application  of  common 
law  rules,  |  812. 
rights  and  duties  of  respective  owners  in  case  of,  9|  812-814. 
right  of  subjacent  support  in  case  of,  §§  818-823. 
to  lodes  effected  by  grant  of  eztralateral  right,  |  568. 

Bvbatanceii  ClA««iiled  as  Mineral. 

Alum,  under  French  law,  §  12. 

claim  of  crown  of  England  to,  |  3. 
by  land  department,  §  97. 
Arsenic,  under  French  law,  §  12. 
Asphalium,  by  land  department,  §  97. 

in  railroad  grants,  |  158. 
Bismuth,  nnder  French  law,  S  12. 
Bitumen,  under  French  law,  f  12. 
Borax,  by  land  department,  |  97. 
Brick  Clay,  rulings  of  land  department,  SS  97,  424. 
Building  Stone,  under  English  authorities,  §  92. 

rulings  of  land  department,  S§  97,  139,  210,  424. 
under  act  of  August  4,  1892,  f  210. 
Carbonate  of  Soda,  by  land  department,  S  97. 
Cement,  by  land  department,  {  97. 
CluUlc,  under  English  decisions,  p.  99,  note  3. 
China  Clay,  under  English  authorities,  ft  92. 

by  land  department,  S  97. 
Clay,  rulings  of  land  department,  §  97. 
Coal,  under  English  decisions,  §  92. 
American  courts,  Sf  93,  140. 
land  department,  |  97. 
Coprolites,  under  English  decisions,  %  92. 
IHamonde,  by  land  department,  S  97. 
Fire  Clay,  under  English  decisions,  f  92. 

by  land  department,  §  97. 
Flint  Stones,  under  English  decisions,  S  92. 
Freestone,  under  English  authorities,  1 92. 
Oranite,  under  English  decisions,  §  92. 
American  decisions,  S  93. 
in  railroad  grants,  §  158. 
Guano,  by  land  department,  §  97. 
Gypsum,  by  land  department,  ft  97. 
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Ironstone,  under  English  decisionB,  p.  99,  note  3. 
KiUilin,  under  English  decisions,  1  92. 

by  land  d^artment,  f  97. 
Limestone,  under  English  decisions,  {  92. 

American  decisions,  i  97. 
in  railroad  grants,  ft  158. 
liarhle,  under  English  authorities,  p.  99,  note  3. 
by  land  department,  f  97.* 
in  railroad  grants,  i  158. 
Mica,  by  land  department,  f  97. 
Nitrate  of  Soda,  by  land  department,  S  97. 
Natural  Gas,  mineral  properties  discussed,  |  423. 
Faint  Stone,  under  American  authorities,  8  93. 
Fetroleum,  by  American  courts,  Sfi  93,  422. 

land  department,  {§  97,  138,  422. 
when  found  within  railroad  grants,  |  158. 

in  grants  to  states,  §  138. 
Fhosphates  (coprolites),  under  English  decisions,  §  92. 
Florida,  by  land  department,  §§  97,  425. 
do  not  pass  by  railroad  grant,  8  158. 
Foreelain  Clay,  same  as  china  clay. 
Salt,  under  French  laws,  fi  12. 
by  American  courts,  §  93. 
land  department,  §  97. 
lands  subject  to  placer  laws,  {$  97,  514a. 
Sandstone  (freestone),  under  English  decisions^  f  92. 

in  railroad  grants,  8  158. 
Slate,  under  English  authorities,  8  92. 
by  land  department,  8  d7. 
in  railroad  grants,  8  158. 
Soda — Nitrate,  by  land  department,  8  -97. 

Carbonate,  by  land  department,  8  97. 
Stone  (of  different  kinds),  under  English  decisions.  8  92. 

rulings  of  land  department,  88  97,  210. 
under  act  of  August  4,  1892,  8  210. 
Umber,  by  land  department,  8  97. 

Klneral  Lawda. 

how  acquired  in  states  not  subject  to  federal  laws,  8  19. 

in  certain  states,  containing  baser  metals  sold  under  special  lawi^ 

8  20. 
first  congressional  legislation  concerning,  8  30. 
ordinance  of  May  20,  1785,  8  30. 

reservation  of  one  third  of  gold,  silver,  lead,  and  copper,  8  30. 
act  of  congress  reserving  lead  mines  from  sale^  8  33. 
in  crown  grants  to  the  colonies,  8  31. 

authorizing  leasing  of  lead  mines,  8  33. 


INDEX.  2087 

maeral  iMndm—Continued, 

Buperviflion  of,  originally  confided  to  war  department,  §  33. 

sale  of  lead  and  copper  mines  under  special  laws,  fi  35. 

prior  to  passage  of  act  of  1866,  rights  governed  by  local  rules, 

if  41,  42. 
state  recognition  of  systems  of  miners'  rules  and  customs,  {  44* 
federal  recognition  of  miners'  rules  and  customs,  f  45. 
supervision  of,  transferred  to  department  of  interior,  f  47. 
sale  of,  in  Michigan  ordered  by  special  act,  f  47. 
possessory  rights  to,  recognized  by  congress,  8  47. 
reservation  of,  in  pre-emption  laws,  §  47. 

grants  to  states,  §  47. 

railroads,  §  47. 
general  policy  of  government  as  to  reservation  of,  §  47. 
report  of  Colonel  Mason,  announcing  discovery  of  gold  in  Calif  omia, 

§48. 
message  of  President  Fillmore  concerning,  |  48. 
proposed  measure  of  General  Fremont,  §  48. 
passage  of  the  coal  land  laws,  §  40. 
passage  of  the  Sutro  tunnel  act,  §  49. 

act  of  July  26,  1866,  S  54. 
declared  by  congress  to  be  open  to  exploration  and  occupation,  9  54. 
change  of  governmental  policy  concerning,  S  55. 
the  act  of  July  9, 1870,  text  of  the  act,  p.  1630. 

essential  features,  §  62. 
placers  first  patentable  under  act  of  1870,  §  62. 
acquisition  of  title  to,  by  adverse  possession,  |  62. 
act  of  May  10,  1872,  its  passage,  §  68. 

declaration  of  governmental  policy,  S  69. 
text  of  the  act,  p.  1634. 
changes  made  by,  §8  71-74. 
local  rules  and  customs  as  part  of  existing  laws  governing,  §  76. 
are  not  held  by  virtue  of  the  federal  sovereignty,  8  80. 
government  owns  same  as  any  other  proprietor,  8  80. 
federal  law  governing,  based  upon  what  theories,  8  80. 
outline  of  the  federal  system  and  its  elements,  8  81. 
necessity  for  definition  of  the  term,  8  85. 
terms  of  reservation  employed  in  various  acts,  8  86. 
no  legislative  interpretation  of  term,  8  86. 
legal  equivalents  of  term,  8  86. 
''mine''  and  ''mineral,"  indefinite  terms,  8  87. 

English  denotation,  88  88,  89. 

primary  signification,  8  88. 
enlarged  meaning  of  "mine,"  8  89. 

"mineral,"  as  defined  by  English  and  Scotch  authorities,  8  90. 
English  rules  of  interpretation  of  term  "mineral,"  8  91. 
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Bubatanees  elaasified  as  mineral  under  English  decisionfly  |  98» 
American  cases  defining  ''mine"  and  "mineral,"  |  9X 
as  defined  by  American  tribunals,  f  94. 
interpretation  of  terms  by  land  department,  §  95. 
American  rules  of  statutory  interpretation,  §  96. 
substances  held  to  be  mineral  by  land  department,  {  97. 
rules  for  determining  mineral  character  of  land,  H  98,  419. 
character  of,  no  general  classification  as  to,  i  102. 
geological  surreys  not  considered,  f  103. 
return  of  surveyor-general,  what  constitutes,  f  105. 
prima  fade  character  of  land  established  by  returns,  If  106^ 

144,  207, 156. 
character  of  land  a  question  of  fact,  f  107. 

how  established,  |  107. 
Bee  Charagtib  or  Land. 
only  public,  subject  to  appropriation,  S  112. 

what  are  public,  ||  80,  85, 112,  322. 
within  Mexican  grants  pass  by  confirmation,  in  California,  |  125. 

confirmation  under  special  laws,  §|  126,  127. 
cannot  be  appropriated  under  mining  lawi^ 
91 123, 128. 
within  grants  to  states  excepted  from  grant,  |  136. 

administration  of  state  grants  with  ref  erencs 
to,  li  136-145. 
See  Grants  (to  Statks  wgb.  Educational  Pubiosis). 
within  railroad  grants  excepted  from  grant,  1 152. 

administration  of  grants  with  referenee  to^ 
II  152162. 
See  Grants— Bahaoad. 
within  townsites,  reserved,  |  166. 

administration   of   townsite  laws  with  reference 
to,  II  166-178. 
See  Townsites. 
within  homesteads,  mineral  lands  cannot  be  selected  under  home- 
stead laws,  I  204. 
administration  of  homestead  laws  with  regard 
tOj  II  202-208. 
See  HoifESTBAD;  AoBioxniTnRAL  Lands;  Oharactbr  of  Lahok 
title  to,  can  only  be  acquired  under  the  mining  laws,  I  219. 
classification  of,  for  purpose  of  appropriation,  %%  298,  323,  419. 
location,  the  inception  of  the  miner's  title,  |  327. 

See  Location. 
naked  occupancy  of,  confers  no  title,  |  216. 
rights  to,  cannot  be  initiated  by  forcible  entry,  |  217. 
location  of,  may  be  made  peaceably,  of  lands  in  naked  oeeupaacy 
of  others,  ||  218,  219. 
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term  ''mineral  lands"  not  equivalent  of  "known  mines/'  I  208. 
See  Mineral— Minerals. 

Jilaeral  Spxisics* 

lands  containing,  subject  to  entry  under  agricultural  laws,  S  515. 


state  laws  for  the  protection  of,  I  19. 
lUaera'  Bvles  and  Ciutoiiuk    See  Local  Bules  and  Customs. 


property  in  under  the  common  law,  S  2. 

' '  royal  mines, ' '  defined,  |  3. 

of  gold  and  silver,  at  common  law  belonged  to  crown,  9  3. 

what  classed  at  common  law  as  mines  of  gold  and  silver,  S  3. 

of  alum  and  saltpeter,  claim  of  crown  to,  ft  3. 

ownership  of,  at  common  law  under  navigable  streams,  ft  3. 

under  the  seashore,  ft  3. 

ownership  of,  in  the  thirteen  original  states,  ft  19. 

reservation  of,  in  crown  grants  to  colonies,  ft  31. 

in  ordinance  of  May  20,  1785,  ft  30. 

state  regulations  concerning  manner  of  working,  ft  19. 

ownership  of,  under  civil  law,  ft  11. 

Spanish  and  Mexican  law,  ftft*13,  114. 

under  Mexican  law,  did  not  pass  by  ordinary  grants,  ft  Hi. 

conveyed  only  under  mining  ordinances,  ft  114. 
nature  of  title  to,  passing  to  United  States  by 
treaty,  ft  115. 

under  Mexican  law,  obligation  of  United  States  to  protect  rights, 
ft  116. 

within  Mexican  grants  not  subject  to  location,  ft  ft  123,  124,  128. 

reserved  from  Mexican  grants  under  act  of  1891,  ft  ft  127,  128. 

title  to,  passes  under  confirmed  Mexican  grants  in  California,  ft  125. 

confirmation  by  act  of  congress,  ft  126. 

term,  an  indefinite  one,  ft  87. 

incapable  of  definition  universally  applicable,  ft.  87. 

evolution  of  denotation,  early  English  definitions,  ft  88. 

in  its  primary  sense,  ft  88. 

in  its  enlarged  sense,  ft  89. 

where  used  in  connection  with  "mineral''  does  not  limit  its  mean- 
ing, ft  91. 

American  cases,  defining,  ft  93. 

exploitation  of,  in  United  States  not  a  governmental  function,  ft  80. 

mining  not  a  ' '  public  utility, "  ft  80. 

in  United  States  are  not  held  by  the  government  of  as  an  attribute 
of  sovereignty,  ft  80. 

theories  of  federal  government  concerning,  ft  80. 
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prop^rtj  in,  once  vested  in  sabjeet  to  roles  applicable  to  other 

propertji  I  22. 
resenration  of,  in  townsite  laws,  f  f  166,  170. 

what  eonstitutes,  within  meaning  of  townsite  laws  reserving,  f  176. 
reservation  of  known,  in  pre-emption  laws,  S  209. 
not  legal  equivalent  of  "mineral  lands,"  f  209. 
See  Mikxral;  Minxkal  Lakds. 

not  considered  as  "a  public  use"  by  the  federal  government,  f  80. 
how  considered  by  the  states  and  territories,  f  |  19,  20,  254-264. 
See  Eminknt  Domain. 
different  kinds  of,  defined  and  distinguished,  §  851. 
right  to  pollute  streams  in  conduct  of.  If  840-842.    See  Htdraulio 

MiNINO. 

wi«i«g  Olaia. 
defined,  §  327. 

synonymous  with  "location,"  |  827. 

"claim,"  as  used  in  |  2324,  Bevised  Statutes,  means  location,  |  628. 
as  used  in  townsite  laws,  |  176. 
no  limit  to  number  one  may  own,  §  327. 
transfer  of,  in  early  days,  by  parol,'  §  270. 

under  existing  laws  must  be  in  writing,  (  270. 

rules  applicable  to  other  real  estate  govern,  i  270. 
estate  in  valid,  has  attributes  of  fee,  i§  535,  536,  538,  548.    See 

Estate. 
may  be  partitioned,  |  792. 
may  be  mortgaged,  if  538,  639. 
subject  to  sale  on  execution,  |  535. 
consolidation  of  a  number  for  purposes  of  patent,  S  448. 
limitation  as  to  size  and  form  of,  under  local  rules,  fi  448a. 
See  IX)OATiON. 

rights  in,  how  governed  prior  to  1866,  |  41. 
dips^  spurs,  and  angles,  as  an  incident  to,  I  43. 
relationship  of  surface  to  located  lode  prior  to  1866,  I  43. 

subsequent  to  1866,  |  58. 
first  patentable  under  act  of  1866,  $f  54,  57. 
under  act  of  1866  limited  to  one  lode,  |  58. 
details  of  location  of,  after  1866,  controlled  by  local  customs,  §  61. 
limit  of  linear  feet  under  act  of  1866,  f  61. 
"square  claims"  in  certain  localities,  §  61. 
changes  in  laws  effected  by  act  of  May  10,  1872,  %  71. 
See  Location— liODx. 

Plmcer. 

rights  to,  governed  by  local  rules  until  1870,  t|  57,  62. 
limit  as  to  area  under  act  of  1870,  §  62. 
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essential  feataree  of  act  of  1870,  i  62. 

text  of  act  of  1870,  p.  1630. 

first  patentable  under,  §  62. 

to  what  extent  controlled  by  local  rules  after  passage  of  act  of  1870, 

§63. 
under  act  of  1870,  required  to  conform  to  public  surveys,  §  62. 
changes  effected  by  act  of  1872,  |§  72,  73. 

Bee  LOOATIOK— PLA.GXB. 


IMstriota.    See  Looal  Bxtlbs  and  Customs. 

Tiffliiliig  Law* 
Ii*ederal. 

evolution  and  development,  historical  parallels,  f  !• 
influence  of  foreign  laws  on  development  of,  §  1. 
originated  in  local  customs,  Sf  41-44. 
historical  review  of.   Bee  Historical  Bxvixw. 
governmental  theories  upon  which  existing  federal  system  is  based, 
§80. 

federal  system,  how  composed,  ||  81,  248. 

Judge  Beatty's  characterization  of  system,  |  81. 

in  force  only  in  certain  states,  H  18,  81. 
See  Acts  or  Oongrbss. 

Forelvn. 

comparative  mining  jurisprudence,  i  L 
England,  8  10. 
France,  f  12. 
Mexico,  I  13. 
State. 
systems  dassifled,  §  18. 
mining  code  of  New  York,  |  19. 

Texas,  |  19. 
See  States  and  Tesri^obixs, 

Mlatwg  Partaership. 

nature  of  relationship,  {  796. 

distinctive  features,  |  796. 

not  dissolved  by  death  or  bankruptcy  of  member,  §|  796,  803. 

sale  of  interest  of  member,  $§  796,  800. 
state  legislation  on  subject  of,  |  796. 
how  created,  S  797. 

express  agreement  not  necessary,  §  797. 
agreement  to  form,  not  within  statute  of  frauds,  S  797. 
special  instances,  wherein  held  to  be  created,  $  798. 

held  not  to  be  created,  |  799. 
rights  and  obligations  of  mining  partners  inter  sese,  |  800. 
authority  of  members,  |  801. 
liability  of  copartnership  to  third  parties,  S  801. 
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partnership  property,  |  802.   ' 
dissolutioDy  f  803. 


public  lands  in,  subject  to  control  of  congrefls,  I  20. 
lands  containing  baser  metals  sold  under  special  laws,  I  20. 
excepted  from  operation  of  federal  mining  laws,  IS  20,  75. 
federal  saline  laws  operative  in,  |  20,  p.  113,  note  1;  f  514a, 
unrepealed  state  legislation  as  to  public  mineral  landa^  |  20. 

MlAora. 

born  in  the  United  States  are  citizens,  I  224. 

may  locate  mining  claims,  |  224. 
MIsaiaaippii 

public  lands  in,  subject  to  control  of  congress,  (  20. 

acquired  by  Louisiana  purchase,  |  33. 

federal  mining  laws  operative  in,  |  20. 

saline  act  of  January  12, 1877,  did  not  apply  to,  f  514. 

federal  saline  act  of  1901  applicable  to,  |  20,  p.  113,  note  1,  S  514a. 

MkamowrL 

public  lands  in,  subject  to  control  of  congress,  S  20. 

acquired  through  Louisiana  purchase,  §  33. 

lands  containing  baser  metals  sold  under  special  laws,  %%  20,  35. 

excepted  from  operation  of  federal  mining  laws,  f  S  20,  75. 

subject  to  federal  saline  laws,  S  20,  p.  113,  note  1,  f  514a. 

public  regulations  concerning  manner  of  working  mines,  S  20. 

Montana. 

acquired  through  Louisiana  purchase,  S  33. 

subject  to  federal  mining  laws,  |  81. 

act  of  congress  for  classification  of  lands  in  railroad  grants  |  160. 

laws  of,  defining  property  rights  of  aliens,  |  238. 

mining  as  a  ''public  use"  in,  SI  258,  259a. 

legislation  in,  concerning  rights  of  way  and  mining  easements,  S  252. 

constitutional  provisions  on  subject  of  eminent  domain,  S  253. 

saline  law  of  January  12, 1877,  did  not  apply  to,  S  514. 

saline  law  of  1901  applicable  to,  S  20,  p.  113,  note  1,  S  514a. 

dower  exists  in,  S  543. 

but  not  in  unpatented  mines,  S  543. 
circular  prescribing  regulations  for  making  selectiona  of  land  in, 
p.  1761. 
Lode  Claims, 
location,  how  made,  p.  1853  (par.  1). 
declaratory  statement,  certificate  of  location,  its  contents^  S  380. 

text  of  law,  p.  1855  (par.  3). 

form  of,  suggested,  p.  1953. 

verification  of,  SS  251  (5),  385. 
text  of  law,  p.  1855  (par.  3). 
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record  of,  |  389. 

text  of  law,  p.  1855  (par.  3)« 

amendment  of,  If  250  (7),  397. 
text  of  law,  p.  1858  (par.  8). 
filed  prior  to  1901,  p.  1858  (par.  9). 
diBeovery  shaft,  §§  250  (9),  343. 

text  of  law,  p.  1854  (par.  2). 

time  allowed  for  completion,  p.  1854  (par.  2). 
posting  preliminary  notice,  H  250  (3),  352. 

text  of  law,  p.  1853  (par.  1). 

form  of,  suggested,  p.  1953. 
marking  boundaries,  §§  374  (8),  250. 

text  of  law,  p.  1854  (par.  2). 
private  survey  of,  by  deputy  mineral  surveyor,  p.  1857  (par.  7). 
proof  of  annual  labor,  ff  250  (15),  636. 

text  of  law,  p.  1856  (par.  5). 
relocation  of  abandoned  claims,  |§  250  (12),  408. 

text  of  law,  p.  1856  (par.  6). 

MiOsites. 
how  located,  p.  1853  (par.  1). 

preliminary  development  work  not  required,  p.  1854  (par  2). 
posting  preliminary  notice,  p.  1853  (par.  1). 
boundaries,  how  marked,  p.  1854  (par.  2). 
declaratory  statement,  its  contents,  p.  1855  (par.  3). 

verification  of,  p.  1855  (par.  3). 
record  of,  p.  1855  (par.  3). 
amendment  of,  p.  1858  (par.  8). 

filed  prior  to  1901,  p.  1858  (par.  9). 

Placer  ClaitM. 
attempt  to  define  what  may  be  located  as,  §  251  (7). 

text  of  law,  p.  1853  (par.  1). 
how  located,  p.  1853  (par.  1). 
declaratory  statement,  its  contents,  §{  459,  250  (4). 

text  of  law,  p.  1855  (par.  3). 

verification  of,  p.  1855  (par.  3). 

record  of,  p.  1855  (par.  3). 

amendment  of,  §S  250  (7),  397. 
text  of  law,  p.  1858  (par.  8). 
filed  prior  to  1901,  p.  1858  (par.  9). 
equivalent  of  discovery  shaft  required,  p.  1854  (par.  2). 
posting  preliminary  notice,  p.  1853  (par.  1). 
marking  boundaries,  §f  455,  250  (8). 

text  of  law,  p.  1854  (par.  2). 
private  survey  by  deputy  mineral  surveyor,  p.  1857  (par.  7). 
proof  of  annual  labor,  §9  250  (15),  636. 

text  of  law,  p.  1856  (par.  5). 
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idocatioA  of  mbttBdooed  daima,  fl  250  (9),  408. 

text  of  law,  p.  1856  (par.  6). 
cffeet  of  placer  loeatuuia  made  and  recorded  prior  te  1896^  pw 
1855  (par.  4). 
MUeenaneomi  wnnimg  l0|fiflal«m» 
ref  erenee  taUe,  p.  1858. 

location,  dioold  be  within  atatntoiy  limit,  |  373. 

maj  be  within  linea  of  other  loeatiom^  If  363,  363a» 
373. 
character  of,  to  complj  with  federal  law  aa  to  marlring  boiuidaiie% 

1373. 
xeqaired  hj  Tarioiu  state  lawi^  |  37^      See  Yab»cs 


■takes  as,  If  373,  383. 

boondaiy  lines  of  adjoining  daima  are,  f  383. 

obtiteration  of,  will  not  deatrof  right  onee  Tested,  |  375. 

maj  be  resorted  to,  in  aid  of  description  contained  in  eertilicate  of 
location,  |  381. 

eooraes  and  distanees  yield  to,  f  |  382,  778. 

''natural  objecta"  defined,  f  383. 

"permanent  monuments "  defined,  i  383. 

parol  evidence  to  show  that  thing  named  in  certificate  is  a  perma- 
nent, 1383. 

eireomstanee  jostifTing  change  of,  i  396. 

shifting,  for  pnipoee  of  paralleling  end-lines,  f  396. 

casting  off  excess^  If  362,  366. 
Bee  Boukdakhs. 


mining  claims  are  sobjeets  of,  f  f  538,  539. 
mortgagor  cannot  relocate  claim  so  as  to  defeat,  |  407. 

maj  not  abandon  claim  so  as  to  impair,  1 719. 
owner  of,  not  required  to  adverse  patent  application  bj  mortgagor, 
I  719. 


original  nnclens  of,  cession  bj  the  states,  |  28. 
mineral  resonrees  of  territory  ceded  by  statei^  |  291 
Tionisiana  purchase,  |  33. 
cession  of  Florida,  |  29,  note  3. 
the  Mexican  eession,  |  40. 
the  Oadsden  purchase,  |  40. 
the  purchase  of  Alaska,  1 64. 
accession  to,  during  fourth  period,  1 77. 

cession  of  Hawaii,  |  77. 

cession  of  Porto  Rico,  |  77. 

cession  of  Philippine  Islands^  |  77. 
SeePuBUC  Lands. 
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Hfttional  Park  ReierrAtloiifl. 

manner  of  creating,  and  purposes  of,  1 196. 
mining  elaims  cannot  be  located  within,  1 196. 

Hatvral  Qmm.   See  Gas. 

Vataraliaatloii. 
of  Indians,  §  224. 

gives  alien  fall  etaivs  of  citizen,  i  224. 
when  complete,  §  224. 
declaration  of  intention  to  become  citizen  gives  alien  right  to  locate 

mining  claims,  {  224. 
proof  of,  under  mining  laws,  S  227. 
retroacts  in  favor  of  alien  locator,  {  232. 

in  absence  of  intervening  rights,  H  232,  234. 

Hatual  Objects. 

reference  to,  required  in  recorded  notices  of  location,  I  379. 

what  are,  |  383. 

parol  evidence  admissible  for  purpose  of  showing  that  thing  named 

in  location  certificate  is  a,  S  383. 

Bee  Boundaries;  Monuments. 

HftTlcable  Streaaa. 

ownership  of  minerals  under,  at  common  law,  |  3. 
lands  underlying,  held  hj  government  in  trust  for  states,  f  80. 
gravel  deposits  in  beds  of,  not  subject  of  appropriation,  i  428. 
injury  to,  by  hydraulic  mining,  f  {  848,  853. 
See  Streams. 

Hatoaska. 

public  land  state,  f  20. 

acquired  through  Louisiana  purchase,  S  33. 

subject  to  federal  mixiing  law,  §  81. 

laws  of,  defining  property  rights  of  aliens,  |238. 

dower  right  exists  in,  i  543.* 

VeBlisenee. 

to  what  extent  an  element  in  fixing  liability  for  flooding  mine, 

SS  807,  808. 
not  an  element  in  actions  for  injuries  caused  by  surface  proprietor 

to  miner's  rights,  S  826. 


public  land  state,  1 20. 

acquired  through  cession  from  Mexico,  |40. 

subject  to  federal  mining  laws,  9  81. 

act  of  congress  in  relation  to  Mexican  grants  in,  S§  118,  127. 

establishing  federal  courts  for,  f  47. 

recognizing   possessory    rights    to    mining   claims, 
§S47,  49. 
laws  of,  defining  property  rights  of  aliens,  1 238. 
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legiBlation  in,  eoneerning  rights  of  way  and  mining   easements^ 

1252. 
eonstitiitional  provisions  on  subject  of  eminent  domain,  S  ^3- 
mining  as  a  public  use  in,  f  258. 
saline  law  of  January  12,  1877,  did  not  apply  to,  {  514. 
saline  law  of  1901  applicable  to,  S  20,  p.  113,  note  1,  f  514a. 
no  right  of  dower  exists  in,  f  543. 
Minlnv  liearlalAtlon  la. 
forfeiture  to  co-owners,  p.  1868. 

validity  of  this  class  of  laws  questioned,  {fi  251  (6),  646^ 
deeds  from  state  to  contain  reservation  of  minerals,  p.  1874. 
location  of  mining  claims  within  state  lands,  p.  1874. 

validity  of  law  questioned,  p.  1810,  note. 
Lode  Claims, 
who  may  locate,  p.  1862. 
location,  how  made,  p.  1862. 
certificate  of  location,  its  contents,  %%  250  (4),  380. 

text  of  law,  p.  1863. 

void,  unless  conforms  to  law,  p.  1863. 

must  claim  but  one  location,  p.  1869. 

form  of,  no  specified,  required,  p.  1873. 

form  of,  suggested,  p.  1955. 

record  of,  p.  1863. 

district  recording,  when  not  required,  p.  1873. 

amendment  of,  SS  250  (7),  397. 
text  of  law,  p.  1865. 
discovery  shaft,  §fi  250  (9),  343. 

text  of  law,  p.  1862. 

its  equivalent,  p.  1862. 

time  allowed  for  completion,  p.  1862. 
posting  preliminary  notice,  |S  250  (3),  352. 

text  of  law,  p.  1862. 

form  of  notice  suggested,  p.  1955. 
marking  boundaries,  H  250  (8),  374. 

text  of  law,  p.  1862. 

change  of  boundaries,  p.  1865. 

private  survey  by  deputy  mineral  surveyor,  p.  1866. 
rights  conveyed  by  perfected  location,  pp.  1864-1865. 

validity  of  this  dass  of  laws  questioned,  %  251. 
annual  labor,  f  S  250  (13),  626. 

text  of  law,  p.  1867. 

value  of  day's  work,  §  635. 
text  of  law,  p.  1867. 

validity  of  this  class  of  laws  questioned,  i  635. 

proof  of,  I  636. 

text  of  law,  p.  1867. 


i 
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Vmwmdtk-^  Continued, 

relocation  of  abandoned  claims,  ||  250  (12),  408. 
text  of  law,  p.  1865. 

MUUites. 
may  be  located,  |§  521,  250  (19). 

text  of  law,  p.  1871. 
how  located,  p.  1871. 

posting  notice,  p.  1871. 

marking  boundaries,  p.  1871. 

recording  notice,  p.  1871. 

location  notice  void,  when,  p.  1872. 

Flacer  Claims, 

location,  how  made^  p.  1869. 
location  certificate,  §§  250  (4),  459. 
record  of,  §  250  (5). 
text  of  law,  p.  1870. 

district  recording,  when  not  required,  p.  1878» 
amendment  of,   {ft  250   (7),  397. 

text  of  law,  p.  1865. 
form  of,  no  specified,  required,  p.  1873. 
suggested,  p.  1957. 
posting  preliminary  notice,  ^i  250  (3),  442. 

text  of  law,  p.  1869. 
marking  boundaries,  fiS  250  (8),  455. 

text  of  law,  p.  1869. 
annual  labor,  §f  250  (13),  626. 
text  of  law,  p.  1867. 
Talue  of  day's  labor,  p.  1867. 

validity  of  this  class  of  laws  questioned,  1 635. 
proof  of,  §§  250  (15),  636. 
text  of  law,  p.  1867. 

Tunnel  Claima. 

how  located,  p.  1872. 

boundary  lines,  how  established,  p.  1872. 

recording  notice,  p.  1872. 

blind  lodes  discovered  in,  how  located,  p.  1873. 
For  rights  of  tunnel  proprietor  under  federal  laws,   see  Tunnkl 
Locations. 

Mlseellaneovs  Mlaliiff  I^vialmtloa* 

reference  table,  p.  1815. 


Hew  Hampshire. 

reservation  of  mines  in  crown  grant  to  colony,  }  31. 
not  subject  to  federal  mining  law,  1 19. 
no  mining  legislation  in,   {  19. 
Lindley  on  M.— 132. 


I 
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New  Jersey. 

not  subject  to  federal  minUg  law,  1 19. 
police  regulations  as  to  manner  of  working  mines,  1 19. 
New  Meziee. 

public  lands  in,  subject  to  control  of  congress,  {  20,  p.  113,  note  1, 

§514a. 
acquired  by  treaty  with  Mexico,  I  40. 
subject  to  federal  mining  laws,  fi  81. 

act  of  congress  concerning  Mexican  grants  in  (1854),  { 118. 

(1891),  §127. 
forest  reservations  in,  i  197. 
subject  to  alien  laws  of  congress,  f  243. 
legislation  in,  concerning  rights  of  way  and  mining   easeaiflBti^ 

§252. 
saline  law  of  January  12,  1877,  did  not  apply  to,  §  514. 
saline  law  of  1901  applicable  to,  §  20,  p.  113,  note  1,  §  514a. 
dower  right  not  recognized  in,  §544. 
MlnlBiT  IfesiBlatiom  la. 
act  empowering  land  owners  to  make  local  rules  goTemisg  mining 

claims  within  their  lands,  p.  1882  (par.  8). 
Xtode  Claims. 

location,  how  made,  p.  1879  (par.  1). 

notice  of  location,  its  contents,  §§  380,  250  (4). 

form  of,  suggested,  p.  1960. 

record  of,  §§  389,  250  (5). 

^      text  of  law,  p.  1879  (par.  1). 

amendment  of,  §§  397,  250  (7). 
text  of  law,  p.  1880  (par.  4). 
discovery  shaft  and  its  equivalent,  §§250  (9),  343. 

text  of  law,  p.  1880  (par.  3). 

time  allowed  for  completion,  p.  1880  (par.  3). 
posting  preliminary  notice,  §§  353,  250  (3). 

text  of  law,  p.  1879  (par.  1). 

form  suggested,  p.  1960. 
marking  boundaries,  §§  374,  250  (8). 

text  of  law,  p.  1880  (par.  2). 

change  of  boundaries,  p.  1880  (par.  4). 
annual  labor,  value  of  day's  labor,  p.  1882  (par.  7). 

validity  of  law  questioned,  §§  250  (13),  635. 

proof  of,  §§636,  250  (15). 

text  of  law,  p.  1881  (par.  6). 
relocation  of  abandoned  claims,  §§  408,  250  (12). 

text  of  law,  p.  1881  (par.  5). 
Placers,  v 

doubtful  if  laws  generally  apply  to,  §455. 

provisions  common  to  lodes  and,  marking  boundaries,  p.  1880  (par. 
2). 


INDSX.  2099 

H«w  Mexico — Coniimied, 

amended  certificates  and  change  of  boundaries,  p.  1880  (par.  4). 
proof  of  annual  labor,  p.  1881  (par.  6). 
value  of  day'B  work,  p.  1882  (par.  7). 

validity  questioned,  fif  250  (13),  635. 
relocation  of  abandoned,  p.  1881  (par.  5), 

Mlseel  Ian  eons  Mlnlnv  lieviBlatlon* 

reference  table,  p.  1883. 
HewapAper.    See  Pubucation. 


outline  of  mining  code  of,  §  19. 

mining  system  based  upon  regalian  theory,  §  19. 

mining  a  quasi  "public  use,"  §  19. 

condemnation  of  property  for  mining  purposes  authorized,  1 19. 

rights  of  discoverer  of  mines  in  state  lands,  §  19. 

police  regulations  providing  for  working  mines,   §  19. 

HItrate  of  Soda. 

classified  as  mineral  by  land  department,  f  97. 

lands  containing,  subject  to  entry  under  placer  laws,  f  420. 

Iforth  Caralina. 

not  subject  to  federal  mining  law,  S  19. 

police  regulations  as  to  working  of  mines,   {  19. 

mining  considered  ''public  use,"  (19. 

Horth  Dakota. 

public  land  state,  §  20. 

acquired  through  Louisiana  purchase,  §  33. 

subject  to  federal  mining  laws,  |  81. 

laws  of,  defining  property  rights  of  aliens,  S  238. 

legislation   in,   concerning   rights   of  way   and   mining   easements^ 

f  252. 
constitutional  provisions  on  subject  of  eminent  domain,  S  253. 
saline  law  of  January  12,  1877,  did  not  apply  to,  |  514. 
saline  law  of  1901  applies  to  §  20,  p.  113,  note  1,  1 514a. 
no  dower  exists  in,  $  543. 

legislation  on  subject  of  subjacent  support,  §  822. 
local  customs  and  regulations,  how  far  binding,  p.  1891,  par.  15. 
circular  prescribing  regulations  for  making  selection  of  land  in, 

p.  1761. 

MInlnir  Leffialatlon  In. 

Lode  Claims, 

length,  f  §  361,  250  (1). 

text  of  law,  p.  1886  (par.  1). 
width,   SI  361,  250   (2). 

text  of  law,  p.  1886  (par.  2). 
location,  how  made,  p.  1887  (par.  5). 


2100  INDEX. 

K«rth  DakotA—Conttfiic^d. 

certificate  of  loeation,  contents,  |§  380,  250  (4). 

text  of  law,  p.  1886  (par.  3). 

▼Old,  nnlesB  conforms  to  law,  p.  1887  (par.  4). 

muBt  claim  bat  one  location,  p.  1891  (par.  14). 

form  of,  saggBBttdf  p.  1961* 

record  of,  f  |  389,  250  (6). 

text  of  law,  p.  1886  (par.  3). 

amendment  of,  i§  397,  250  (7). 
text  of  law,  p.  1889  (par.  11}» 
discovery  shaft,  U  343,  250  (9). 

text  of  law,  p.  1887  (par.  5). 

its  eqniTalent,  p.  1888  (par.  7). 

time  allowed  for  completion,  p.  1888  (par.  8)* 
posting  preliminarj  notice,  H  352,  250  (3). 

text  of  law,  p.  1887  (par.  5). 

form  of  notice  suggested,  p.  1961. 
marking  boundaries.  If  374,  250  (8). 

text  of  law,  p.  1888  (par.  6). 

change -of  boundaries,  p.  1889  (par.  11). 
rights  convejed  by  perfected  location,  p.  1889  (pars.  9,  10). 

validity  of  law  questioned,  §  251  (1). 
relocation  of  abandoned  claims,  S  408. 

text  of  law,  p.  1890  (par.  12). 
annual  labor,  |§  250  (13),  626. 

text  of  law,  p.  1890  (par.  13). 
Placer  ClaimB. 

no  l^slation  specially  applicable  to,  1(442,  455,  459. 
Mlaoellmneoiia  MlnlnsT  I^eariBlAtiom* 

reference  table,  p.  1891, 

Hotiee. 

of  hearing  to  establish  character  of  land,  state  entitled  to,  §144. 

railroad  company,  f  156. 
constructive,  imparted  by  record  of  certifleate  of  location,  i  392. 
of  application  for  patent,  contents,  S  677* 
its  posting  on  the  claim,  I  677. 
proof  of,  §1 683,  692. 
ia  process,  1 713. 
its  posting  in  register's  oifice,  |691« 
proof  of,  i  691. 
'  is  process,  §  718. 
publication,  9  685. 

designation  of  newspaper,  1 68ffi 
agreement  of  publisher,  1 685* 
period  of,  $690. 
proof  of,  f  690. 
is  process,  §  713. 
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N  otioe — Continued. 
Of  Ijocation. 

preliminarj,  for  posting  not  required  in  abeenea  of  state  laws  or 

local  regulationsy  8  350. 
object  of,  I  350. 
preliminary,  for  posting,  state  legislation,  requiring,  SI  350-354. 

liberal  roles  of  construction  applied  to, 

8  855. 
place  and  manner  of  posting,  |  350* 
rules  apply  to  placers,  §  442. 
state  legislation  concerning,    ||250    (3), 
351-354,  442. 
See  Various  Statis. 
final  for  recording,  not  required  bj  federal  law,  |  379. 

purpose  and  function  of,  f  379. 
contents  of,  §  380. 
state  legislation  concerning,  8S  380,  250  (4, 5). 

See  Various  States. 
rules  of  construction  applied  to,  f  381. 
verification  of,  8  385. 
amendment  of,   Sf  397,  398. 
recording,  88  389-392. 
See  CERTmcATS  or  Location. 

Knlsanee. 

local  rules  cannot  authorize  acts  amounting  to,  8  270. 

See  Hydraulic  Mining;  Pollution  of  Streams;  Tailings. 

Oath. 

to  certificate  of  location  required  in  certain  states,  8  385. 

validity  of  laws  discussed,  88  251   (5),  385. 
to  adverse  claim,  by  and  before  whom  taken,  8  736. 
to  proofs  in  patent  proceedings,  where  must'  be  taken,  8  682. 
See  Veritication. 

Oeonpaney. 

of  mineral  lands  for  purpose  of  trade,  to  what  extent  prevents 

location  under  mining  laws,  88  168,  170. 
right  of  surface  occupant  as  against  lode  claimant  within  townsite, 

under  act  of  1891,  8  173. 
naked,  of  public  mineral  lands  confers  no  title,  8  216. 
rights  of  naked  occupant,   88  216,  218. 
possession  of  occupant  of  mineral  lands  cannot  be  forcibly  invaded, 

88  217,  219. 
mining  claim  may  be  located  on  mineral  lands  in  naked  occupancy 

of  others,  if  made  peaceably,  88  218,  219. 
See  PossESBiON. 

**  OiBee  Found." 

alien  may  hold  title  to  unpatented  mining  claim  until,  88  233,  234. 

proceedings  to  obtain  patent  involving  citizenship  are  in  nature  of, 
8  233. 
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Ohio. 

public  land  state,  |  20. 

federal  mining  laws  never  in  practieal  operation  in,  |  20. 
federal  saline  laws  nominally  applicable  to,   IS  20,  514ay  p.   11 3, 
note  1. 

OIL    See  Pbtbolxum;  Leasxs. 

Oklahoma. 

all  lands  within,  originally  declared  agricultural,  S  20. 

operation  of  federal  mining  laws  extended  over  certain  lands  ia, 

ceded  by  Indians,  S  20,  p.  113,  note  1. 
federal  coal  land  laws  not  operative  in  all  parts  of,  f  497. 


occurring  "in  place,"  how  appropriated,  |  323. 
See  Marbh. 

Orecoa* 

public  land  state,  |  20. 

how  did  United  States  acquire?  p.  55,  note  4. 

subject  to  federal  mining  law,  §  81. 

forest  reservations  in,  §  197. 

property  rights  of  aliens  under  laws  of,  |§  233,  238, 

saline  law  of  January  12,  1877,  applied  to,  f  514. 

dower  right  exists  in,  §  543. 

but  does  not  attach  to  unpatented  mining  claims,  §  543. 
mining  as  a  "public  use"  in,  €§  261,  263a. 

Htninv  Levlalatlon  in. 

Lode  Claims. 
notice  of  location,  contents,  |(  250  (4),  380. 
text  of  law,  p.  1893,  f  1. 
posting  on  claim,  S§  250  (3),  353. 

text  of  law,  p.  1893,  S  1. 
record  of,  ||  250  (5),  389. 

text  of  law,  p.  1894^  f  2. 
affidavit  of  performance  of  aevelopment  work  to  be  attached  to, 
§343. 

text  of  law,  pp.  1894-1895,  §§  2-3. 
discovery  shaft  and  equivalent,  §|  250  (9),  343. 
affidavit  of  sinking,  S  343. 
text  of  law,  p.  1895,  |  3. 
marking  boundaries,  §§250  (8),  374. 

text  of  law,  p.  1893,  8  1. 
abandoned  claims,  title  to,  how  acquired,  1 408. 

text  of  law,  p.  1895,  §  4. 
locations,  when  void,  p.  1895,  |  5. 

number  of  by  one  person,  p.  1896  (par.  1). 
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Oregon— Cofl  tinued, 

when   subject  to   right   of   other   inineB   to   discharge   debriSy 
p.  1896  (par.  2). 
repeal  of  former  provisions,  p.  1896,  f  12. 
Flacers. 

no  legislation,  S§442,  455,  459. 
Mlscellaneoita  Mlnlnv  IjCfflslAtlom. 

reference  table,  p.  1897. 

Paint  Stone. 

classified  as  mineral  under  American  authorities,  9  93. 


mines  and  mining  claims  are  subjects  of,  |  79^. 

usually  requires  sale,  §  792. 

parol  accompanied  by  possession,  valid,  |  792. 

right  of,  maj  be  waived  and  permanent  tenancy  created,  |  792. 
owner  of  incorporeal  hereditament  cannot  maintain,  §  792. 


distinction  between  mining  partnership  and  general,  §  796. 
See  Mining  Pabtnsbship. 

Patent. 

other  than  mining,  passes  title  to  all  minerals  unless  reserved,  1 80. 

general  rules  as  to  conclusiveness  of,  9  777. 

collateral  attack  upon,  not  permitted,  9  777. 

character  of  land  established  by,  %%  779,  208. 

conclusive  as  to  form  and  extent  of  surface  boundaries,  §  778. 

principles  determining  operative  force  of,  §§  175,  777. 

mining,   conclusive   evidence    of    regularity   of   antecedent   stepi^ 

|§175,  777. 
conclusive  evidence  of  citizenship,  |i  227,  233. 
cannot  be  broader  than  the  law,  §  575. 
reservations  in,  void  unless  authorized  by  law,  §  171. 
prior  patentee  not  required  to  adverse  junior  applicant,  9  718. 
equity  wiU  control,  in  favor  of  holder  of  equitable  title,  9  719. 
presumption  as  to  ownership  of  everything  beneath  surface,  9  364. 

burden  of  proof  to  overcome,  9  866. 
certificate  of  purchase  equivalent  to,  99  <208,  771. 
right  to,  equivalent  to  patent  issued,  9  637. 

exceptions  in  junior  of  conflicting  area  held  under  senior  title,  9  782. 
title  conveyed  by,  relates  to  inception  of  right,  9  783. 
when  conclusive  evidence  of  priority,  9  783. 
for  what  purpose  patent  record  may  be  introduced  in  evidence^ 

9  783. 
after  issuance,  property  rights  governed  by  laws  of  the  states, 

99  22,  237. 
upon  issuance  of,  government  loses  dominion  over  lands,  99  22,  777. 
bow  vacated,  circumstances  justifying  action  to  vacate,  9  784. 
Buit  to  vacate,  when  must  be  brought,  9  784. 
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Patent — Con  tintied. 
▲vi^icnltural. 

p&88fiB  minerals  unleea  reserved,  §  80. 
reservation  of  known  mines  in,  SS  209,  779. 

Iiode. 

Under  act  of  1866, 

its  restriction  to  one  lode,  f  §  58,  572. 

effect  of,  on  rights  in  located  lodes,  S§  59,  60,  567. 

functions  of  diagram,  §  573. 

different  classes  of,  8  573. 

eztralateral  right  conferred,  f  §  574-577. 

construction  of,  applied  for  under,  but  issued  after  repeal  of  aet^ 
§604. 
Under  AcUof  187t  and  Bevieed  Statutes, 

what  is  conveyed  by,  1 780. 

evidence  of  perfected  location,  f  582. 

describing  parallel  end-lines  cannot  be  defeated  by  showing  non- 
parallelism  of  original,  8  582. 

call  for  length  of  lode  in,  useless,  §  780. 

may  issue  for  lode  reserved  out  of  prior  placer  patent,  H  413,  704. 

junior  for  lode  within  placer  not  evidence  that  lode  was  known  to 
exist  when  placer  application  was  filed,  S  781. 

construction  of,  applied  for  prior,  but  issued  subsequent  to  act  of 
1872,  S  604. 

presumption  that  apex  exists  within  land  described,  f  780. 

extralateral  right  conferred  by.    See  Eztralateral  Bight. 

Meziean  Grant. 

in  California  passes  minerals,  f  S  125,  126. 
rule  in  other  states,  1 127. 

Placer. 

first  obtainable  under  act  of  1870,  S  62. 

what  is  conveyed  by,   8  781. 

reservation  of  lodes  "known  to  exist,''  8  781. 

reserved  known  lodes  may  be  subsequently  patented,  88  413,  704. 
will  not  carry  known  lodes,  8  413. 

unless   specifically   claimed,    8  720. 
consolidation  for  purposes  of,  area  unlimited,  8  447. 
Ballroad. 
conclusive  evidence  of  nonmineral  character  of  land,  8  161. 
suit  by  federal  government  to  vacate,  8  161. 

burden  of  proof,  8  161. 

BufSciency  of  evidence,  8161. 
discovery  of  mineral  subsequent  to,  will  not  defeat,  8  161« 
collateral  attack  upon,  8  161* 

ToTrnslte. 

collateral  attack  upon,  8  170. 
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-Continued, 
effect  of,  S  175. 

principles  difficult  of  application^  f  175a. 
how  assailed,  f  177« 

correlative  reservations  in  townsite  and  mineral,  f  1 171,  173,  175. 
to  incorporated  cities  under  act  of  1891,  fi  175. 
reservation  of  mines  and  mining  claims,  S|  166,  170,  176,  177,  779. 
for  lodes  reserved  out  of,  §  177. 
ownership  of  minerals  under  streets  of,  §  178. 

Patent  Proeeedii&KS. 
JLode  Claims. 

provisions  of  federal  law,  Bevised  Statutes,  |  2325,  p.  1654. 
regulations  of  land  department,  p.  1697  (par.  34). 
certificate  of  location,  the  basis  of,  S  379. 

amendment  of,  prior  to,  (  396. 
patent  proceedings  are  in  rem,. fS 604,  713. 
survey,  application  for,  S  670. 
order  for,  §  670. 
by  whom  made,  S  670. 
of  lode  claims,  how  made,  {  671. 
must  conform  to  location,  ( 671. 
excessive  area  may  be  cast  off,  I  362. 
latitude  allowed  deputy,  §  671. 
group  surveys,  {§  671,  477. 
suggested  form,  p.  1967. 
application   for,   contents   of,   1 680. 
suggested  form,  p.  1968. 
to  be  filed  with  register  of  land  office,  i  678. 
may  not  be  filed  if  land  not  clear  on  tract  books,  i  679. 
filing  of,  withdraws  the  land,  §  679. 

applicant  need  not  adverse  subsequent  applications,  |718. 
pending,  annual  work  must  be  done,  i  679. 
by  one  of  several  co-owners,  S  681. 
by  corporations,  {  681. 
verification  of,  §  682. 
when  may  be  dismissed,  {  679. 
schedule  of  instruments  to  accompany,  |  678. 

suggested  forms  of,  pp.  1968-1980. 
notice  of,  for  posting  its  contents,  9  677. 
form,  p.  1973,  exhibit  *'A." 
object  of  posting,  fiS  677,  713. 
proof  of  posting,  S  683. 

form,  p.  1972. 
posting  in  register's  office,  §  691. 
form  of  notice  for,  p.  1980. 
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Patemt  TrnemmHin^— Continued, 
pablication  of,  |  685. 

dcngaatioB  of  Bewspaper,  |  685. 
agreement  of  publisher,  f  685. 
form,  p.  1976. 
is  proeen,  f  713. 
period  of,  how  eompnted,  §  738. 
proof  of,  I  690. 
proof  of  annual  labor,  f  686. 
form,  by  claimant,  p.  1976. 
bj  witneesea,  p.  1977. 
proof  of  citizenafaip,  I  684. 

form,  p.  1975. 
proof  of  mineral  character  of  land,  |  689. 

form,  p.  1978. 
abstract  of  tiUe,  |  687. 
certified  copies  of  notice  of  location,  i  687. 

form,  p.  1971. 
proof  of  title  by  possession  without  location,  |  688. 
proof  that  plat  and  notice  remained  posted  on  claim^  i  692.  i 

form,  p.  1981.  I 

Statement  of  fees  and  ehargei^  |  693. 

form,  p.  1982. 
certificate  that  no  suit  is  pending,  i  759. 

form,  p.  1983. 
application  to  purchase,  S  694, 
form,  p.  1984. 
r^som^  of  proceedings,  |  695. 
mUaitea. 
manner  of  acquiring,  |  708. 

federal  statute,  Revised  Statutes,  |  2337,  p.  1663. 
regulations  of  department,  p.  1710  (pars.  61-65). 

Plaeer  Claims. 

survey,  i  672. 

descriptiTe  report,  {  672. 

proceedings  same  as  in  lodes,  fi  699. 

provisions  of  federal  law,  Bevised  Statutes,  $  2329,  p.  1658. 

regulations  of  department,  p.  1708  (par.  58). 

description  of  placers  on  surveyed  lands,  §  700. 

proof  of  five  hundred  dollars'  expenditures,  S  701* 

proof  of  mineral  character  of  land,  {  702. 

proof  that  no  known  lodes  exist  within,  {  703. 
form,  p.  1986. 

lodes  within  placers,  how  applied  for,  i  704. 
See  Adversk  Claims  and  Placers. 
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not  subject  to  federal  mining  law,  §  19. 
Btate  laws  regulating  manner  of  working  mines,  S  19* 
reservation  of  mines  in  crown  grant  to  William  Tenn,  |  31. 
mining  as  a  "publie  use"  in^  |  261. 
Permanent  Monnmenta.     See  Monukents. 
Petrolenm. 

classified  as  a  mineral  by  American  courts,  §  93. 

bj  land  department,  §  97. 
ruling  of  department  in  reference  to  school  lands,  §  138. 
a  mineral,  f  422. 

subject  to  entry  under  placer  laws,  S  422. 
act  of  congress,  February  11,  1897,  on  subject  of,  §  422. 
circular  instructions  under,  p.  1764. 
Bee  Leases. 

Vl&ilippine  Zalanda* 

lands  ceded  to  United  States  subject  to  control  of  congress,  S  20. 
congressional  law  applicable  to,  as  to  mineral  lands,  f  20,  p.  113, 

note  1. 
congressional  act  of  July  1, 1902,  p.  1666. 

the  act  analyzed  and  compared  with  other  naining  statutes, 

§  879. 
public  mineral  lands  reserved,  p.  1666. 

open  to  acquisition,  by  whom  and  how,  p.  1666. 

already  entered  as  agricultural,  how  retained,  p.  1666. 
form  of  location,  how  measured,  p.  1667. 
posting,  marking,  notice,  etc.,  p.  1667. 
location  line,  discovery  post,  p.  1668. 
when  posts  may  be  moved,  p.  1669. 
location  line  governs  direction  of  one  side-line,  p.  1669. 
no  eztralateral  right  conferred,  p.  1669. 
recording  of  claim,  pp.  1669, 1671. 

requisites,  effect  of  failure  to  comply,  p.  1670. 
marking  location,  cases  of  especial  difficulty,  p..l671« 
title  governed  by  priority  of  location,  p.  1671. 
holder  limited  to  one  location  on  each  vein,  p.  1671. 
abandonment,  how,  effect  of,  p.  1672. 
fitizenship,  how  proved,  p.  1672. 
regulations  may  be  made  by  U.  S.  Philippine  Commission, 

p.  1672. 
assessment  work,  p.  1672. 

co-owner's  failure  to  contribute,  p.  1672. 
relocation  and  resumption,  p.  1672. 
patent,  how  obtained,  p.  1673. 

conclusiveness  of,  p.  1673. 
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VhlllpplAo  XslAnds~Conttnv«d. 

application  for,  bj  non-romdent  claimant,  p.  1673. 
where  such  applicant  may  make  oath,  p.  1675. 
adverse  claim,  reqaimtes,  p.  1675. 

BtHjB  proceedings  on  application  for  patent,  p.  1675. 
proceedings  on,  pp.  1675,  1679. 

effect  of   failure  to  establish   title  in  either  partj, 
p.  1675. 
description  of  claims  on  sorv^ed  lands,  p.  1677. 

extension  of  surveys,  p.  1677. 
building-stone,  lands  valuable  for,  subject  to  placer  laws, 

p.  1677. 
mineral  oils,  lands  valuable  for,  subject  to  placer  law% 

p.  1677. 
placer  claims,  size  limit,  p.  1677. 

must  conform  to  public  surveys^  p.  1677. 
agricultural  ownership  protected,  p.  1677. 
conformance  to  legal  subdivisions,  p.  1678. 
fractions  may  be  entered,  how,  p.  1678. 
patent,  when  right  to,  established,  p.  1678. 
liens  protected,  p.  1678. 
deputy  mineral  surveyors,  appointment  of,  p.  1678. 
expense  of  surveys  borne  by  applicant,  p.  1678. 

regulation  of  charges,  p.  1678. 
bonds  of,  may  be  fixed  by  commission,  p.  1680. 
affidavits,  p.  1679. 
millsites,  p.  1680. 
regulations  governing  operation  of  mines  may  be  imposed 

as  condition  of  sale  of  mineral  lands,  p.  1680 
water-rights,  protected,  p.  1681. 

patents  subjected  to  vested,  p.  1681. 
land  districts,  officers,  etc.,  p.  1681. 
coal  lands,  who  may  enter,  p,  1681. 
limit  of  size  of  claim,  p.  1681. 
conditions  of  entry,  p.  1681. 
preference  given  those  in  possession,  p.  1682. 

procedure  to  perfect  possessory  rights,  p.  1682. 
but  one  entry  allowed,  p.  1683. 
adverse  claims,  p.  1683. 

regulations  authorized,  p.  1683. 
salines,  how  disposed  of,  p.  1683. 

publication  of  proclamations  respecting  sale  of,  p.  1683. 
claimants,  when  must  pay,  p.  1682. 
land  grant  acts,  construction  of,  p.  1684. 
concessions  prior  to  April  11,  1902,  unaffected,  p.  1684. 
procedure  by  owners  necessary  to  retain,  p.  1684. 
penalty  for  failure,  p.  1684. 
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VbillpplBe  iBlmadfl— Continued. 

Bubeeqaexit  rights,  p.  1685. 

proceedings  for  the  eancellatioii  of  perfected  Spanish  con- 
eessionsy  where  conducted,  p.  1685. 

Fliospliates. 

legislation  in  South  Carolina  concerning,  f  19. 

phosphatie  nodules  (eoprolites)  elassifled  as  mineral,  f  92* 
in  Florida  treated  as  mineral  by  land  department,  |  97. 

do  not  pass  to  railroads,  S  158. 
when  occurring  in  place,  how  appropriated,  §  323. 
lands  containing,  subject  to  entry  under  placer  laws^  |  425. 

Milan. 

owner  of  mines  required  to  leave,  to  prevent  subsidence,  S  819. 

custom  cannot  be  invoked  to  justify  removal  of,  f  819. 

remedies  for  removal,.  §  823. 

See  Subjacent  Support;  Statute  of  Limitations. 

Pipe  Iiiiies. 

right  to  condemn  land  for  purpose  of,  for  transporting  oil  and 

natural  gas,  S  255. 


manner  of  locating  claims  prior  to  1870,  S  61. 
act  of  July  9,  1870,  text  of  the  act,  p.  1630. 

essential  features,  |  62. 

limit  as  to  area,  SS  62,  447. 

local  rules  subsequent  to,  f  63. 

required  to  conform  to  public  surv^,  S|  62, 
447. 

changes  made  by  act  of  1872  with  reference  to,  §S  72,  78. 
ChwLrmot^T  of  Depoaita  Classliled  as. 

general  rule,  §  419. 

"placer"  defined,  §  419. 

distinction  between  deposits  ''in  place''  and  ''not  in  place,"  I  828. 

metalliferous  or  nonmetallif erous  character  of  deposits  as  affecting 

mode  of  appropriation,  |  823. 
commercial  value^  and  not  metallic  character  controls,  §  419. 
specific  substances  classified  as,  1 420. 

natural  gas,  S  423. 

brick  clay,  |  424. 

building  stone,  f  421. 

guano,  I  97. 

petroleum,  §  422. 

phosphates,  f  425. 

tailings,  |  426. 

subterranean  gravel  beds,  If  301,  427. 

auriferous  gravel  beds  in  navigable  rivers,  |  428. 

in     nonnavigable     riv6r% 
1428. 
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VUMmrm—Coniinued, 

state  legislation  specifying,  void,  I  251  (7). 
role  for  determining,  |  98. 
I^oeatioK  of.  How  Made. 

See  Location — Placer. 

Pateat. 

proceedings  to  obtain  same  as  lodes,  f  699. 
description  of,  in  placer  application,  f  700. 
in  proceedings,  no  survey  required  if  on  surveyed  lands,  |  700. 
proof  of  five  hundred  dollars'  expenditure,  f  701. 
mineral  character  of  land,  |  702. 
that  no  known  lodes  exist,  i  703. 
form  of,  p.  1986. 
for  lodes  within  placers,  how  applied  for,  |  704. 
what  is  conveyed  by,  §  781. 
reservations  in,  |  781. 

lode  reserved  when  ''known  to  exist,"  f  781. 
Plat. 

of  patent  snrv^,  copy  to  be  posted  on  claim,  |  677. 

copy  to  accompany  patent  application,'  $  678. 
proof  that  it  remained  posted  during  publication, 
§  692. 
See  SuBVET. 

Pleadinffs. 

allegation  of  citizenship  in  actions  concerning  mining  claims,  |  2SZ, 
forfeiture  must  be  specially  pleaded,  S  643. 
abandonment  provable  under  general  issue,  |  643. 
in  ordinary  actions  concerning  mining  claims,  {  754. 
actions  to  determine  adverse  claims,  §§  764,  755. 
general  rules  of,  in,  fi  755. 
Folloe  Besnlatioiia. 

concerning  working  of  mines.    Beference  to  state  laws,  {  19. 
Pollutton  of  Streams. 

use  of  water  in  conduct  of  mining,  |  838. 

the  common  law  doctrine  of  riparian  ownership,  9  838. 

accepted  in  some  of  the  states,  i  838. 
modified  in  the  mining  states,  {  838. 
the  English  rule,  |  830. 

tin  streaming  in  Cornwall,  %  839. 
American  rule  in  states  accepting  common  law  doctrine,  f  840. 

in  states  not  accepting  common  law  doctrine^  §  841. 
reasonable  use  for  mining  purposes,  H  840,  841. 
remedy  by  injunction  to  prevent,  |  842. 
hydraulic  mining  in  California,  ||  848-853. 
causes  inducing  passage  of  California  debris  act,  i  848. 
hydraulic  mining  not  a  nuisance  per  se,  (  849. 
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Yollvtion  of  Btr^mmM^Continued. 

principles  established  by  the  California  debris  eaaas,  f  849. 
essential  features  of  the  California  debris  act,  f  850. 
hydraulic  mining  defined,  |  852. 
judicial  interpretation  of  California  debris  act,  |  853. 
Poreelain  Clay. 

classified  as  mineral  by  English  authorities,  S  92. 

land  department,  f  97. 
Porto  Rleo. 

public  lands,  originally  subject  to  control  of  congress,  |  20. 
public  lands  in,  ceded  by  congress  to,  f  878. 
no  territorial  legislation  as  to  mineral  lands,  §878. 
Possessioa. 

possessory  rights  in  public  mineral  lands  recognised  by  congress, 

If  47,  49,  56. 
of  public  mineral  lands  for  purpose  of  trade,  to  what  extent  prerents 

location  under  mining  laws,  §S  168,  170,  173. 
right  of  surface  possessor  as  against  lode  locator  within  townsite, 

under  act  of  1891,  f  173. 
of  public  mineral  lands  without  location  confers  no  title,  H  216, 

218,  219,  329. 
mining  right  cannot  be  initiated  by  m  forcible  entry  upon,  %%  217, 

219. 
mining  claims  may  be  located  peaceably  oTer  naked  possession  of 

another,  §f  218,  219. 
naked,  good  as  against  mere  intruders,  ||  218,  219. 
naked,  of  public  mineral  lands,  must  yield  to  a  mineral  locator  who 

enters  without  force,  f  218,  219. 
right  of,  to  mineral  lands  only  flows  from  valid  location,  §  218. 
principles  of  law  governing  mining  locations  in  the  possession  of 

others  not  holding  under  color  of  title,  S  219. 
of  public  lands  as  against  intruder,  prima  facie  evidence  of  title, 

S216. 
of  discoverer  protected  for  a  reasonable  time  to  enable  him  to  perfect 

location,  f  S  219,  339,  345. 
actual,  not  necessary  for  protection  of  perfected  valid  location, 
f  §  328,  539. 
is  necessary  to  perfect  right  to  millsite,  |  521. 
owner  of  lode  location  is  entitled  to  exclusive  right  of,  il  539,  550. 
of  mining  claim,  actual  and  constructive  under  miners'  rules,  {  537. 
under  laws  of  Arkansas,  p.  1803,  fi  1. 
miner's  title  originally  founded  on  law  of,  ff  536,  539. 
constructive,  flowing  from  marking  boundaries,  §  537. 
without  location  may  ripen  into  title.  If  62,  688. 
proof  of  title  by,  without  location  in  patent  proceedings,  $  688. 
of  apex,  is  possession  of  vein  throughout  depth,  §  866. 
as  determining  character  of  action,  at  law  or  in  equity,  S  754. 
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llotlee  of  Ijoe*tioB« 

lode^  coBtom  prior  to  1866,  |  850. 

not  required  in  absense  of  state  laws  or  local  regnlatiooi^ 

f  I  329,  350. 
object  of,  I  350. 

liberal  mlee  applied  to  conatmction  of  posted  notices,  |  355. 
posted  notice  not  to  be  tested  hj  roles  applicable  to  reeorded, 

I  355. 
place  and  manner  of  posting,  |  356. 
instances  of  sufficient  posting,  |  356. 
effect  of,  as  protecting  discoverer  in  possession,  I  339. 
if  also  required  to  be  recorded,  must  follow  requirements  of 
federal  law,  |  355. 
state  legislation  requiring,  SS  351-354,  250  (3).     See  Vakious 

States. 
cannot  be  substituted  for  marking  boundaries,  §  373. 
millsite  must  be  located  substantially  as  a  mining  claim,  f  521. 

state  legislation  concerning,  f  521.    See  Various  States. 
placer,  general  obserration  on  subject  of  lodes  apply  to,  f  442. 
state  legislation  concerning,  i  442. 

Hotlee  of  ApplioatioB  for  Patent* 

on  claim,  $  677. 

is  process,  |  713. 

when  to  be  posted,  f  677. 

object  of  posting,  i  677. 

form  of,  p.  1973. 
posting  and  publication  jurisdictional,  f  677. 
in  case  of  group  applications,  {  677. 
proof  of,  f  683. 

form,  p.  1972. 
proof  that  it  remained  posted,  |  692. 

form  of,  p.  1981. 
in  register's  office,  S  691. 
proof  of,  S  691. 
Posts* 

when  considered  as  permanent  monuments,  i  383. 
state  legislation  prescribing  character  of,  for  marldng  boundaries^ 
11  374,  250  (8). 

sptioa  Clalauu 

act  of  1841--reser7ation  of  ''known  salines  or  mines,"  f  36. 

March  3, 1883,  excepting  mineral  lands,  §  47. 
mineral  lands  reserved  from  operation  of  laws^  |f  47,  86. 
repeal  of  laws  governing,  |  203. 
nature  of  estate  created  by  accepted  iiling,  %  205. 
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uptioift  ClmiiMLU^  Continued, 
inchoate  pre-emption  and  homestead  claims  compared,  S  20& 
reservation  of  ''known  mines"  in  act  constroed,  §  208. 
"known  mines"  not  legal  equivalent  of  mineral  lands,  §  209. 
estate  in  unpatented  mining  claim,  compared  with  inchoate,  S  542. 
right  of  apex  locator  to  pursue  vein  in  depth  underneath  prior,  |  612. 
existence  of  inchoate,  will  not  prevent  filing  application  for  mining 
patent,  9  679. 


right  to  pollute  stream  may  be  acquired  hj,  t  840. 
See  Advsbsi  Possission. 


of  ownership  of  minerals  from  that  of  soil  at  common  law,  ||  2,  3. 
such  presumption,  how  rebutted,  |  2. 

that  district  rules  once  adopted  and  acquiesced  in,  remun  in  force^ 
I  272. 

flowing  from  surveyor-general's  return,  |§  106,  144. 

flowing  from  surface  ownership,  fi§  364,  551,  866. 

after  patent,  of  ownership  of  everything  beneath  the  surface,  §  364. 

in  favor  of  surface  owner  in  case  of  underground  trespass,  S  866. 

in  favor  of  apex  proprietor  in  case  of  underground  trespass,  §  866. 

flowing  from  surface  ownership  to  be  overcome  by  owner  of  extra- 
lateral  right,  §  615. 

as  to  sufficiency  of  reference  to  natural  objects  in  location  certifi- 
cates, S  383. 

of  citizenship  of  stockholder  of  domestic  corporations,  |  226. 

of  citizenship  flowing  from  residence,  §  227. 

principal  presumed  to  assent  to  location  made  by  agent,  9  331. 

patent  will  be  conclusively  presumed  to  show  true  position  of  surface 
boundaries,  9  582. 

that  apex  exists  within  land  described  in  lode  patent,  $9  313,  780. 

as  to  continuity  of  vein  within  lines  of  location,  9  615. 

general,  flowing  from  patents,  99  175,  777. 

Prinoipml  «ad  Asent.    See  Agent. 

PiiTftte  IrfUid  Clalauk    See  Mexican  Gbants. 

Proofs  (In  PAtent  Proooodinss)* 

verification  of,  9  682. 

of  posting  notice  and  plat  on  claim,  9  683 ;  form,  p.  1792. 
of  citizenship,  9  684;  form,  p.  1975. 
of  annual  labor,  9  686;  form,  pp.  1976-1977. 
that  plat  and  notice  remained  posted,  9  692;  form,  p.  1981. 
of  mineral  character  of  land,  9  689;  form,  p.  1978. 
of  publication  of  notice  of  application,  9  690. 
of  posting  notice  in  register's  office,  9  691. 
general  forms,  pp.  1968-1987. 
Llndley  on  M .— 183. 


2114  INDEX. 

Py«of «  of  Ana»al  X<abor* 

under  state  lawo,  if  636,  250  (15). 
See  Annual  Labos. 


difltiiietioii  between  advene  elaim  and,  f  712. 
hearing  to  determine  character  of  land  initiated  hy,  t%  689,  717. 
Bee  Charaotbb  of  Land. 

FmblloatioB* 

of  notice  of  patent  application  ia  process,  H  713,  144,  156. 

designation  of  newspaper,  §  685. 
agreement  of  publiaher,  |  685. 
feet  for,  I  685. 

mazimam  allowed,  p.  1718  (par.  89). 
period  of,  II  690,  738. 
proof  of,  I  690. 

statutory  proTisionSy  I  2325,  Berised  Statutes,  p.  1654. 
departmental  regulations,  p.  1703  (pars.  45-47). 

PvbUe  Laads. 

defined,  ||  80,  85,  112,  322. 

states  wherein  federal  govemment  acquired  no,  1%  19,  28. 
original  nucleus  of  national  domain,  |  28. 
ordinance  of  1785  regulating  disposal  of,  i  80. 
accession  to,  by  Louisiana  purchase,  |  33. 
bj  treaty  with  Mexico,  |  40. 
by  Qadsden  purchase,  |  40. 
purchase  of  Alaska,  |  64. 
cession  of  Hawaii,  |  77. 

cession  of  Porto  Bico  and  the  Philippines,  |  77. 
title  of  United  States  to  ceded  lands  not  affected  by  laws  of  eediBg 

nation,  |  80. 
government  holds  by  purchase  and  cession,  not  by  virtue  of  sov- 
ereignty, I  80. 
laws  governing  disposal  of ,  classified,  ||  202,  203. 
character  of,  no  general  classification,  |  102. 

prima  facie,  as  determined  by  surveyor's  return,  1 106. 
how  determined,  1 107. 
See  Character  or  Land. 
lands  included  within  Indian  reservation  are  not,  I  181. 

military  reservation,  |  191. 
national  parks,  |  197. 
forest  reservations,  1 198. 

see  recent  legislation,  p.  1769. 
homesteads,  I  205. 

inchoate  Mexican  grants,  H  123,  124,  127. 
valid  subsisting  mining  location,  |  169. 
naked  occupancy  of,  confers  no  title,  1 1  216,  219. 
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lights  to  mineral  can  only  be  acquired  under  the  mining  laws,  f  216. 
rights  to,  cannot  be  initiated  hy  trespass,  |  217. 
See  Mineral  Lands. 

Pnblie  I.aad  States. 

what  are  subject  to  federal  mining  laws,  §i  18,  20. 
See  States  and  Territories. 

Pvblio  Surveys.    See  Surveys— PuBUC. 
Pi&blio  Use. 

mining  not  considered  a,  bj  the  federal  government,  tfi  80,  112. 
as  to  what  constitutes,  depends  upon  state  constitution  and  its  con' 

struction  by  state  courts,  §  252. 
federal  laws  cannot  determine  what  is,  within  the  states,  |  252. 
mining  as  a,  within  the  states,  9  254. 

determination  as  to,  by  legislation  not  binding  on  courts,  I  254. 
what  constitutes,  is  a  judicial  question,  S  254. 
rights  of  way  for  pipe  lines  for  oil  and  gas,  S  255. 
lateral  and  other  railroads  for  transportation  of  mine  products,  |  25G. 
physical  and  industrial  conditions  as  affecting  the  rule,  i  257. 
the  rule  in  Arizona,  H  258,  259. 

California,  fS  261,  263. 

Colorado,  §  252. 

Georgia,  §S  19,  258,  260. 

Kentucky,  §  19. 

Massachusetts,  fi  19. 

Montana,  S§  258,  259a. 

Nevada,  ft  258. 

New  York,  |  20. 

North  Carolina,  IS  19. 

Oregon,  |f  261,  263a. 

Pennsylvania,  §  261. 

Tennessee,  S  19. 

West  Virginia,  §«  261,  262. 
general  conclusions  on  subject  of,  S  264. 


title  of  mining  locator,  is  title  by,  SI  233,  234. 
alien  may  hold  unpatented  mining  claim  by,  S  233. 
See  Certificate  of  Purchase. 


distinction  under  French  laws  between  mines  and,  S  12. 
BailroAd  Grants. 

area  of,  in  predous-metal-bearing  states,  S  149. 
originally  made  to  trustees  for  benefit  of  companies,  S  149 
since  1862  made  direct  to  railroad  companies,  S  149. 
object  of  general  analysis  of  land-grant  legislation,  S  149. 
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tTpet  of,  selected  for  dlBCOBfldoxi,  $  150. 

Pacific  railroad  acta  of  1862,  1864,  i  150. 

Northern  Pacific  act  of  1864,  ft  150. 

joint  resolution  of  congress  reserving  mineral  lands,  H  IdO,  15& 
character  and  extent  of  grants  to  Pacific  railroads,  f  151. 
lateral  limits  of,  1 151. 

indemnity  lands  for  those  not  "in  place,"  f  151. 
mineral  lands  reserved  from  operation  of,  1 152. 
lands  containing  salt  reserved  from  operation  of,  $  97. 
reservation  of  mineral  lands  not  to  include  coal  or  iron,  SI  152,  158. 

made  in  contemplation  of  future  legis- 
lation, 9  152. 
mining  locations  within,  prior  to  lode  law  of  1866,  1 152. 
grants  of  sections  "in  place"  acquire  precision  on  survey,  1 154. 
until  survey,  grants  of  alternate  sections  are  '  *  floats, ' '  $  154. 
grants  of  alternate  sections  are  "in  preesenti,"  S  154. 

if  surveyed,  attach  upon  filing  map  of  definite  location,  i  154. 

doctrine  of  relation  applied  to,  f  154. 
time  when  character  of  land  is  to  be  determined,  $154. 
discovery  of  mineral  prior  to  patent  prevents  title  from  passing, 

SI  154,  155. 
construction  of,  by  the  courts,  1 154. 

land  department,  1 155. 
distinction  between  grants  of  school  lands  and,  1 156. 
return  of  surveyor>general  concludes  no  one,  ||  106,  157. 
indenmity,  acquire  precision  by  approved  selections,  1 157. 
mineral  lands  within  indemnity  limits  not  subject  to  selection,  1 157. 
of  rights  of  way  are  present  absolute  grants,  S  153. 

title  vests  on  approval  of  map  of  definite  location, 

1153. 
subject  to  valid  subsisting  mining  location,  1 153. 
for  depot  and  side  track  purposes  subject  to  supervision  of  land 

department,  1 153. 
grants  of  alternate  sections  are  * '  in  place, ' '  1 154. 
limits  of  grants  of  alternate  sections  are  "primary"  or  "place" 

limits,  1 154. 
indemnity  limits  defined,  1 154. 
indemnity  lands,  how  selected,  1 157. 

departmental  instructions  relating  to  selection  of  lands  by,  p.  1756. 
in  selection  of  indemnity  lands  same  rules  govern  as  in  state  lien 

selections,  1 157. 
title  to  indemnity  lands  vests  only  on  final  certification,  1 157. 
restriction  upon  definition  of  ' '  mineral  lands, ' '  1 158. 
coal  and  iron  will  not  pass  unless  specially  named,  1 158. 
ruling  of  department  as  to  phosphates,  ||  158,  425. 

petroleum,  ||  158,  422. 
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test  of  character  of  land  applied  to,  $S  158,  159. 
state  of  law  and  facts  at  time  patent  applied  for  determines  pat- 
entability, §  159. 

or  at  time  application  to  select  is  made,  $  159. 
term  ''mineral  lands"  to  be  construed  in. its  broadest  sense,  {{  158, 

159. 
classification  of  lands  in  Idaho  and  Montana,  §  160. 
effect  of  patents  issued  to  railroads,  §  161. 

discovery  of  mineral  subsequent  to  patent  does  not  affect  title,  S 161. 
collateral  attack  on  patents,  6  161. 

patent  conclusive  evidence  of  nonmineral  character,  i  161. 
▼oid  reservation  in  patents,  §  161. 
general  principles  governing  administration,  §  162. 
mlllsite  may  not  be  located  within,  §  521. 
right  of  apex  proprietor  to  pursue  vein  in  depth  underneath,  |  613. 


Certlllcatea  of  l«ode  Locatlona. 

in  absence  of  state  legislation  local  rules  may  provide  for,  §  270. 
records  of  mining  districts  do  not  prove  themselves,  ||  272,  391. 

how  proved,  §§  272,  391. 
popular  understanding  as  to  necessity  for,  S§  273,  389. 
custom  as  to,  how  shown,  §  273. 
to  be  binding,  should  be  well  known,  §  273. 
failure  to,  does  not  work  forfeiture  unless  law  or  rule  so  prescribes, 

§S  273,  274,  390. 
unnecessary,  unless  required  by  state  law  or  local  rule,  S§  273,  328, 

389. 
constructive  notice  imparted  by,  a  creature  of  the  statute,  fit  392, 

646. 
evidence  of,  unless  authorized  by  state  law  or  local  rule,  inadmis- 
sible, fi§  273,  392. 
if  required  by  local  rules,  must  contain  requirements  of  federal 

law,  S  273. 
if  required  by  state  law,  must  conform  to  requirements  of  federal 

law,  §§  355,  379. 
proof  of  record,  |  391. 
record  as  evidence,  §  392. 
time  allowed,  in  absence  of  state  law,  S  389. 
place  of,  9  389. 
state  legislation  as  to  time  and  place  of,  t§  389,  250  (5). 

Alaska,  p.  1783. 

Arizona,  lode  claims,  p.  1793,  S  3234;  placers,  p.  1797,  |  3244. 

Arkansas,  p.  1802,  |S  1,  3. 

California, 

equivocal  character  of  laws,  p.  1806. 
text  of  law,  p.  1809. 
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i—Coniinuea, 
Ck>lorado,  lode  claims,  p.  1824  (par.  3) ;  placers,  p.  1831  (par. 

1). 
Idaho,  lode  claims,  p.  1843;  placers,  p.  1844. 
Montana,  p.  1855  (par.  3). 
Nevada,  lode  claims,  p.  1863;  placers,  p.   1870;   millsites,  pb 

1871. 
New  Mexico,  p.  1879  (par.  1). 
North  Dakota,  p.  1886  (par.  3). 
Oregon,  p.  1894^  |  2. 
South  Dakota,  p.  1899  (par.  3). 
Utah,  p.  1908,  1 4. 

Washington,  lode  claims,  p.  1920,  §  1;  placers,  p.  1923,  1 10. 
Wyoming,  lode  claims^  p.  1931  (par.  7) ;  placers,  p.  1933  (par. 

1). 
effect  of  failure  to  record  within  time  fixed  by  state  law,  $  390. 
Millalte  X>o«atiOBB. 

same  rule  applies  as  in  mining  locations,  §  521. 
Placer  IfOeatton*. 

goTomed  by  same  rules  as  lode  locations,  S  459. 

state  legislation,  {  459. 
Tvuiela. 

governed  by  regulations  of  land  department,  1 472. 

text  of  departmental  regulations,  p.  1691  (pars.  16-18). 
state  legislation  concerning,  |  250  (18). 

Colorado,  p.  1835  (C). 

Nevada,  p.  1872. 

BegaUaa  Bight. 

to  nunes,  origin  of  the  doctrine,  f  8. 

to  mines  of  gold  and  silver  under  the  common  law,  f  3. 

eLvil  law,  i  3. 

Spanish    and    Mexican    law, 
§13. 

French  law,  1 12. 
doctrine  of,  not  recogniseu  m  the  United  States,  §  80.  • 

Begisters  and  Reoeivers. 

appointment,  powers  and  duties  of,  §  660. 

functions  of,  in  patent  proceedings.    See  Patent  Proceedings. 

Besiilatioiia  of  Land  Department. 

power  to  prescribe,  §  472. 

conferred  by  Bevised  Statutes,  §  2478. 
have  the  force  of  laws,  fi  472. 
courts  take  judicial  notice  of,  §  472. 
do  not  oust  jurisdiction  of  courts,  §  646. 
general  mining,  pp.  1685-1743. 
coal  lands,  pp.  174C-1756. 
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Sesnlationa  of  Land  Departmeiit— Continued. 
Belection  of  lands  bj  railroads,  pp.  1756-1759. 

states,  pp.  1759-1761. 
forest  reservations,  pp.  1770-1773. 
See  Land  Bepabtmsmt. 

B«C«lmtioM  of  Miners.    See  Local  Bxtlbs  and  Customs. 

Xtolooation* 

circumstances  under  which  may  be  made,  |{  373,  345,  402. 

new  discovery  not  essential  to,  f  403. 

admits  validity  of  original,  §  404. 

by  original  locator,  based  upon  his  failure  to  perform  assessment 
work,  not  permittetl,  S  405. 

by  one  of  several  original  locators  in  hostility  to  others,  (S  331,  405, 
406. 

by  agent  or  others  occupying  fiduciary  relation,  {  407. 

manner  of  perfecting,  1 408. 

state  statutory  regulations,  1 408.    See  Yabious  States. 

in  perfecting,  same  acts  necessary  as  in  original,  ft  408. 

manner  of  performing  preliminary  development  work,  §  408. 

when  resumption  of  work  by  original  locator  cuts  off  right  of,  1 408. 

right  of  second  locator  to  improvements  made  by  first,  §  409. 

mortgagor  may  not  make  so  as  to  defeat  mortgage,  §  719. 

l^  citizen,  of  mining  claim  in  possession  of  alien,  S§  233,  234. 

by  original  locator  after  sale  to  and  forfeiture  by  grantee,  {  407. 

may  be  made  pending  patent  proceedings  if  annual  labor  not  per- 
f  onu'ed,  |  632. 

right  to  perfect,  when  once  initiated  cannot  be  cut  off  by  resump- 
tion of  work,  §  653. 

BcmoTnl  of  Cansos. 

actions  upon  adverse  claims  from  state  to  federal  courts,  1 746. 

Sovrosontatlon.    See  Annual  Labor. 


of  mines  in  crown  grants  to  the  colonies,  f  31. 

of  one  third  of  gold,  silver,  copper,  and  lead  under  ordinance  of 

1785,  §30. 
of  mines,  policy  of  federal  government  adopted  from  crown  grants, 

§30. 
act  of  March  3,  1807,  reserving  lead  mines,  f  33. 
of  mineral  lands,  general  policy  of  government,  §  47. 

terms  of,  used  in  various  acts,  I  86. 
in  pre-emption  laws  of  "known  salines  or  mines,"  ff  36,  47. 

how  construed,  fiS  209,  777. 
of  mineral  lands  in  grants  to  states,  Sft  47,  136. 

''mineral,"  how  interpreted,   §§137-140,  145. 
of  mineral  lands  in  grants  to  railroads,  §§47,  152L 
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bow  construed  by  courts,  f  154. 

land  department,  §fi  155,  158. 
of  mineral  lands  in  Mexican  grants  under  act  of  1891,  $  127. 
of  mines  and  mining  claims  in  townsite  laws,  ff  166,  170,  177. 
what  constitutes  ''mine,''  §(176,  779. 

''mining  claim,"  §§176,  779. 
in  patents  void  unless   authorised,    f  171. 

construction  of  "known  mines"  in  agricultural,  f  779. 

mines  and  mining  claims  in  townsites,  f  779. 
correlative  in  townsite  and  mineral,  f  f  171,  173,  175. 

Heserratlona— Fprest.    See  I'\>rxst  Bssebvations. 

Tmdimii.   See  Indian  BisskvATiONS. 
Military.    See  Mclitaby  Sssebvations. 
Vational  Park.    See  National  Pask  Bescbvatiohs 


cost  of  constructing,  when  may  be  estimated  in  computing  valns 

of  annual  labor,  S  631. 
liability  for  injuries  caused  by  breaking  of,  1 808. 

Besmaption  of  Work. 

prevents  forfeiture^  (  651. 

what  constitutes  valid,  §  652. 

when  right  must  be  exercised,  8S405,  408,  653. 

general  rules  regulating,  {  654. 

foreign  analogies,  ff  5-8. 

Retura  (of  Snrreyor-Koneral).    See  SCKVETOB-oiNiaAL. 

BoTiaed  Statutos  (Vaitod  Stataa). 

embodied  previous  mining  legislation,  f  68. 

relating  to  acquisition  of  title  to  mineral  lands,  pp.  1647,  1666. 

relating  to  coal  lands,  pp.  1743-1745. 

Rhode  Islaiid. 

not  subject  to  federal  mining  laws,  S  19. 

no  mining  legislation  in,  1 19. 

reservation  of  mines  in  crown  grants  to,  f  3L 

Biglit  of  Way. 

for  mining  purposes,  states  which  have  legislated  upon  the  subject, 
§252. 

provisions  of  Bevised  Statutes  concerning  state  legislation  on  sub- 
ject, §252. 

power  of  state  to  provide  for,  is  limited  by  its  constitution,  §  252. 

condemnation  for,  only  authorised  for  uses  specified  in  state  eoa- 
stitution,  §  252. 

provisions  of  state  constitutions  on  subject  of  eminent  domaia, 
§253. 

mining  as  a  public  use,  §  254. 
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for  pipe  lines  for  conveyance  of  oil  and  natural  gas,  f  255. 
lateral  and  other  railroads  for  transporting  mine  products,  S  256. 
physical  and  industrial  conditions   as  affecting   rule   of   ''public 

"utility,"  8  257. 
mining  as  a  public  use  in  the  various  states  and  territories,  tS  19, 

258-264. 
for  ditches  and  canals  over  public  lands,  S  530. 
mining  locations  subject  to  pre-existing,  §S  530,  531. 
grant  of,  to  railroads,  present  and  absolute,  8  153. 

when  takes  effect,   §  153. 
carries  minerals,  §  153. 
through  forest  reservations,  8  198,  note  4,  p.  341. 

act  of  1897,  and  regulations,  p.  1769. 
of  necessity,  in  cases  of  severance  of  title  of  minerals  from  surface, 
88  813,  827. 
See  Eminent  Domain. 

Riparian  TUghts. 

common  law  doctrine,  8  838. 

English  rule  as  to  stream  pollution,  8  839. 
accepted  in  some  of  the  states,  8  838. 
modified  in  the  mining  states,  8  838. 
right  of  appropriation  of  water  recognized  in  the  mining  states, 

§838. 
applied    to    mining    operations   in    states    accepting   common   law 

doctrine,  8  840. 
in  the  mining  states,  8  841. 
remedy  by  injunction  to  prevent  stream  pollution,  8  842. 
hydraulic  mining  in  California,  88  848-853. 
deposit  of  tailings  on  lands  of  others,  8  843. 
River  Claims.    See  Placers. 

Roads. 

condemnation  of  land  for,  for  mining  uses,  authorized  in  Nevada, 

8  258.    See  Right  of  Way. 
cost  of  constructing,  when  may  be  estimated  under  annual  labor 
laws,  88  629,  631. 

**  Book  in  Plaoe." 

classification  of  mineral  deposits,  8  298. 

use  of  term  in  the  mining  laws,  8  299. 
blanket  deposits  of  Leadville,  8  300. 
judicial  interpretation  of  term,  8  301. 

RoBUUk  I«a^r. 

ownership  of  mines  under,  8  3. 

Royal  ICines. 

theory  upon  which  crown  based  its  right  to,  8  S. 

doctrine  of  common  law  as  to,  same  as  civil  law,  8  3. 
would  not  pass  by  grant  unless  expressly  named,  8  3. 
under  Spanish  and  Mexican  law,  8  13. 
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required  of  tin  bounders  in  Cornwall,  §  5. 

Bevonahirei  i  6. 
coal  and  iron  miners  in  Forest  of  Dean,  I  7. 
lead  miners  of  Derbyshire^  8  8. 
under  Freneh  laws,  ( 12. 

Spanish  and  Meziean  laws,   S 13. 
exacted  bj  South  Carolina  (phosphate  deposits),  S  19. 
by  New  York,  1 19. 
under  early  Hichig:::  j  statute  |  20. 
by  Minnesota,  1 20. 
none  reserved  by  federal  laws,  f  I  22,  81. 

Bnles  and  Resnlattoas  of  Mlmers. 

See  Local  Bules  Aim  Customb. 


reservation  of,  in  pre-emption  aet  of  1841,  f  36. 

policy  of  government  with  reference  to,  §1513,  36. 

salt  classified  as  mineral,  S  97. 

subject  to  entry  under  mining  laws,  |  97. 

grants  to  states,  f  514. 

act  of  January  12,  1877,  §  514. 

subject  to  location  under  placer  laws,  §514a. 

what  embraced  within  term  ' '  salines, ' '  §  515. 

location  of  under  Nevada  statute,  p.  1876  (par.  14). 
Salt. 

classified  as  mineral  under  French  laws,  S  12. 

by  American  courts,  {  93. 
by  land  department,  §  97. 

lands  subject  to  entry  under  mining  laws,  fifi  97,  514a. 

lands  reserved  out  of  railroad  and  state  grants,  {  97. 

is  a  mineral,  subject  to  entry  under  mining  laws,  §  514a. 

governmental  policy  with  reference  to  lands  containing  depositi^ 
SS51S,  36. 

aet  of  January  12,  1877,  concerning  salines,  1514. 

act  of  January  31,  1901,  §  514a. 

what  embraced  within  term  "salines,''  |515. 
Saltpeter. 

claim  of  crown  of  England  to  mines  of,  i  3. 
•alt  Springs*   See  Salikbs. 
Sandstone. 

classified  as  mineral  under  English  authorities,  f  92. 
See  Building  Stone. 

Behoof  Iiand  Glraats  (to  States). 

reservation  of  lands  for  school  purposes  under  ordinance  of  1785, 

fi§~30,  132. 
general  grants  for  educational  purposes,  §|  132-134. 
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mineral  lands  excepted  from  operation  of,  §§  136|  143. 

conflicts  between  mineral  claimants  and  purchasers  of,  8  135. 

restriction  upon  definition  of  "mineral"  in  administering,  §137. 

do  petroleum  lands  pass  under  f  |  138. 

do  lands  valuable  for  building  stone  passf  §  139. 

test  as  to  mineral  character,  when  and  how  determined,  §§140,  141. 

character  of  land  at  time  grant  takes  effect  controls,  §§  140,  145. 

coal  lands  do  not  pass  under,  §  140. 

subsequent  discovery  of  mineral  does  not  defeat,  §  142. 

subsequent  exhaustion  of  mineral  will  not  revest  title  in  state,  §  142. 

sixteenth  and  thirty-sixth  sections,  §  132, 

when  take  effect,  §§  142,  146. 

until  survey,  state  has  no  title,  §  142. 

effect  of  surveyor-general's  return,  §§  142,  144,  145. 
state  may  contradict,  §§  144,  145. 

estopped  from  contradicting  by  selection   of  lieu  lands, 
§§  144, 145. 

compared  with  railroad  grants,  §§  144,  156. 
indemnity  or  lieu-land  grants,  §  133. 

in  lieu  of  mineral  lands  lost  to  the  state,  §  142. 

mineral  lands  cannot  be  selected,  §  143. 

character  of  land,  when  to  be  determined,  §  143. 

circular  instructions  with  reference  to  selection,  p.  1759. 
conclusiveness  of  state  patent  as  to  character  of  land,  §  144a. 
general  rules  relating  to  administration  of,  §§  144a,  145. 
right  of  apex  proprietor  to  pursue  vein  in  depth  underneath,  §  613. 

Scrip. 

mineral  lands  cannot  be  covered  with,  §  211. 

Seaahore. 

ownership  of  minerals  under,  at  conmion  law,  §  3. 
See  Tide  Laitds— Bxach  CIiAiks. 

Sertritnde. 

in  gross,  owner  of  cannot  maintain  partition,  §  792. 
mine  on  lower  level  owes  to  mine  on  higher  level,  for  natural  drain- 
age, §  807. 
reciprocal,  between  owners  of  different  strata^  §  827. 
See  Easements;  Sufport. 
Sereranoe. 

of  ownership  of  minerals  from  that  of  the  soil  at  common  law, 

§§  2,  9. 

nature  of  several  estates  after,  §  9. . 

different  ownership  of  different  strata,  §  9. 

different  ownership  of  different  minerals,   §  9. 
effect  of  adverse  possession  where  titles  severed,  §  812. 
under  Mexican  laws,  §  114. 
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Severaaee — Continued, 

under  patents  to  Mexican  grants,  |  812. 

under  federal  mining  laws,  application  of  common  law  doctrine  of, 

1812. 

reciprocal  rights  and  duties  of  owners,  (812. 

to  what  extent  owner  of  minerals  may  use  surface,  f  813. 

under  townsito  act  of  1891,  §|  173,  175,  812. 

effected  by  grant  of  extralateral  or  dip  right,  |{  568,  585,  812. 

considered  with  reference  to  vein  entering  underneath  surface 
of  prior  agricultural  grants,  §612. 
manner  of  conducting  mining  operations  in  case  of,  §  814. 
responsibility  of  surface  owner  for  injuries  to  miner 's  rights,  S  826L 
right  of  access  to  lower  strata,  f  827. 

reciprocal  servitudes  between  owners  of  different  strata,  1 827. 
See  Support. 

81de-ead  TAnfm, 

what  are,  f  367. 

their  functions,  18  367,  573,  586,  590. 

Side  Idnes. 

primary  function  of,  §  366. 

fixed  with  reference  to  middle  ot  vein,  §  366. 

data  for  lateral  measurement,  how  obtained,  |  366. 

should  be  equidistant  from  lode  unless  prevented  by  prior  locations^ 

§366. 
more  than  statutory  limit  cannot  be  taken  on  one  side,  |  366. 
need  not  be  parallel,  |  366. 
if  within  statutory  limit  may  take  any  direction,  and  have  angles 

and  elbows,  f  366. 
parallelism  of  original,  important  when  they  become  end-lines,  1 366. 
when  become  end-lines  in  law,  f  f  366,  367. 
effect  of  including  excessive  area,  8  362. 
excessive  width,  how  cast  off,  f  366. 

extralateral  right  where  vein  enters  and  departs  from  same  nde- 

line,  8  584. 
where  vein  crosses  two  parallel,  8  586. 
the  Flagstaff  case,  8  586. 

Argentine-Terrible  case,  8  587. 
King- Amy  case^  8  588. 
deductions  from  side-end  line  eases,  8  589. 
where  vein  crosses  two  nonparallel,  8  590. 
where  vein  crosses  one  end-line  and  a  side-line^ 
8  591. 
See  BouNDAsas. 

SilTer. 

mines  of,  at  common  law  belonged  to  crown,  8  3. 

what  constituted,  8  3. 
See  BoTAL  Mines. 
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SilTer — Can  tinned, 

ordinance  of  May  20, 1785,  reserved  one  third  to  goTemment,  §  30. 
specially  named  in  act  of  1866,  {§  71,  323. 

act  of  1872,  fifi  71,  323. 
Bevised  Statutes,  i  2320,  p.  1648. 
mines  of,  reserved  out  of  Mexican  grants  under  act  of  1891,  {§  118, 

127. 
from  townsite  entries,  §§  166,  176. 
Slate. 

classified  as  mineral  by  English  authorities,  §  92. 

land  department,  §  97. 
in  railroad  grants,  9  158. 
for   roofing  purposes,   lands   containing,   subject   to   entry   under 
placer  laws,  §  420. 

Sluice  Mining. 
defined,  §  851. 
distinguished  from  hydraulic  mining,  {  851. 

Soda. 

nitrate  and  carbonate  of,  classified  as  mineral,  i  97. 
lands  containing,  subject  to  entry  under  placer  laws,  {  420. 

Sovth  Oarolina. 

not  subject  to  federal  mining  law,  {19. 
legislation  concerning  phosphates,  |  19. 

Sevtk  Dakota. 

public  land  state,  |  20. 

acquired  through  Louisiana  purchase,  fi  83. 

subject  to  federal  mining  laws,  S  81. 

laws  of,  defining  property  rights  of  aliens,  {  238. 

legislation  in,  concerning  rights  of  way  and  mining  easements,  |  252. 

constitutional  provisions  on  subject  of  eminent  domain,  }  253. 

saline  law  of  January  12, 1877,.  did  not  apply  to,  |  514. 

saline  law  of  1901  applies  to,  I  20,  p.  113,  note  1;  {  514a. 

no  dower  exists  in,  §  543. 

legislation  on  subject  of  subjacent  support,  §  822. 

Mtntnir  Leiptslatloa  la. 

Lode  Claims, 

length,  11  361,  250  (1). 

text  of  law,  p.  1899  (par.  1). 
width,  f  I  361,  250  (2). 

text  of  law,  p.  1899  (par.  2). 
location,  how  made,  p.  1901  (par.  5). 
certificate  of  location,  contents,  S§  380,  250  (4). 

text  of  law,  p.  1899  (par.  3). 

void,  unless  conforms  to  law,  p.  1900  (par.  4). 

must  claim  but  one  location,  p.  1904  (par.  14). 
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8o«th  1>  tikiotm— Continued, 

form  of,  suggested,  p.  1962. 
record  of,  §S  389,  250  (5). 
register's  certiflcate,  f  250  (6). 

text  of  law,  p.  1899  (par.  3). 
amendment  of,  f  |  397,  250  (7). 
text  of  law,  p.  1903  (par.  11). 
discovery  shaft,  IS  343,  250  (9). 
text  of  law,  p.  1901  (par.  5). 
its  equivalent,  p.  1902  (par.  7). 
time  allowed  for  completion,  p.  1902  (par.  8). 
posting  preliminary  notice,  {§  352,  250  (3). 
text  of  law,  p.  1901  (par.  5). 
form  of  notice  suggested,  p.  1962. 
posting  register's  certificate  of  recording,  §  250  (6). 

text  of  law,  p.  1899  (par.  3). 
marking  boundaries,  Sf  374^  250  (8). 
text  of  law,  p.  1901  (par.  6). 
change  of  boundaries,  p.  1903  (par.  11). 
rights  conveyed  by  perfected  location,  p.  1902  (pars.  9-10). 

validity  of  law  questioned,  §  251  (1). 
annual  labor,  {§  636,  250  (13). 

text  of  law,  p.  1904  (par.  13). 
relocation  of  abandoned  claims,  §|  408,  250  (12). 
text  of  law,  p.  1903  (par.  12). 
Placer  Claims. 

no  legislation  specially  applicable  to,  f  S  442,  455,  459. 
Mlseellaaeoita  Mtnins  Ife^slation. 
reference  table,  p.  1904.    See,  also,  p.  1898  (pars.  1,  2,  3). 

Spain* 

mining  laws  of,  §  13. 

Florida  acquired  by  cession  from,  p.  50,  note  3. 

adjustment  of  claims  to  grants  in  territory  ceded  by,  S§  117,  118. 

Speoifio  Perf  onaaaoe. 

of  contracts  for  sale  of  mining  property,  |  859. 

Sprinss* 

lands  containing  mineral,  other  than  salt,  subject  to  entry  under 

agricultural  laws,  §  515. 
salt,  fall  within  designation  of  salines,  IS  513,  515. 
salt,  land  containing,  subject  to  entry  under  placer  mining  laws, 

SS  514a,  515. 
loss  of,  to  owner  of  surface  through  working  of  mines  not  actionable^ 

S814. 

Spurs. 

right  of  locator  to,  under  local  rules  prior  to  1866,  S  43. 
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when  eoxuddered  as  permanent  bonndaiy  monuments,  f  |  878,  888. 
usoal  method  of  marking  location,  §  373. 

number  and  size  required  by  several  states  to  mark  location,  f  374. 
See  Yabious  States. 

Staimary  Courts. 

nature  of  tribunal  and  its  jurisdiction  in  Cornwall  and  Devon- 
shire, S  5. 
State  Courts.    See  Courts. 
Statement  of  Fees  and  Charges. 

to  be  filed  in  patent  proceedings,  i  698. 
form  of,  p.  1982. 
object  of,  fi  693. 

States  and  Territories. 

classification  of,  with  reference  to  public  land  system,  S  18. 

local  mining  systems,  §  18. 

character  of  legislation,  in  states  not  subject  to  federal  mining  laws, 
§  19. 

federal  mining  law  inoperative  in  certain,  S§  19,  20,  81« 

power  of,  over  mining  industry,  S  20. 

may  not  impair  rights  granted  by  federal  patent,  f  22. 

may  regulate  manner  of  working  mines,  |  22. 

recognition  by,  of  possessory  rights  under  local  customs,  |  44, 

-precious-metal-bearing,  enumerated,  §  81. 

property  held  by  government  in  trust  for  future,  |  80. 
tide  lands,  §  80. 
beds  of  navigable  streams,  f  80. 

reservation  by  government  of  salines  for  use  of,  |  513. 

diversity  of  decisions  in,  upon  mining  subjects,  S  231. 

after  patent,  state  laws  control  subject  of  alien's  rights,  1 1  237,  238. 

power  of  congress  over  territories,  S  242. 

Alaska  not  a  territory,  |  243. 

concerning  drainage,  easements,  and  rights  of  way,  §  252. 

authorizing  condemnation  proceedings  for  mining  easements,  9  252. 

provisions  of  state  constitutions  on  subject  of  eminent  domain,  |  253. 

provisions  of  i  2338,  Bevised  Statutes,  concerning  state  legislation  on 
subject  of  mining  easements,  p.  1663. 

exercise  of  right  of  eminent  domain  controlled  by  state  constitu- 
tions, §  252. 

mining  considered  as  a  "public  use"  in.  If  254-264. 

relationship  of  tribunals  of,  to  land  department  in  suits  upon  adverse 
claims.    See  Adverse  Claims — ^Aotions. 

Ij«nd  Grants  to,  for  Bduoatlonal  Purposes. 

reservation  of  lands  for  school  purposes  under  ordinance  of  1785, 

S§  30, 132. 
general  grants  for  educational  purposes,  SS  132-134. 
mineral  lands  excepted  from  operation  of,  S§  136,  143. 


2128  INDEX. 


StatMi  amd  Territories  —Continued. 

conflictB  between  mineral  claimants  and  purehasera  of,  §135. 

restriction  upon  definition  of  ''mineral"  in  administering,  |  137. 

do  petroleum  lands  pass  under  t  §  138. 

do  lands  valuable  for  building  stone  passf  S  139. 

test  as  to  mineral  charaeter,  when  and  how  determined,  f  |  140,  14L 

character  of  land  at  time  grant  takes  effect,  controls,  IS  140,  145. 

coal  lands  do  not  pass  under,  |  140. 

subsequent  diseoTeiy  of  mineral  does  not  defeat,  |  142. 

subsequent  exhaustion  of  mineral  will  not  rerest  title  in  state,  |  142. 

sixteenth  and  thirty-sixth  sections,  S  132. 

when  take  effect,  If  142,  145. 

until  survey,  state  has  no  title,  |  142. 

effect  of  surveyor-general's  return,  ||  144,  145,  142. 
state  may  contradict,  ||  144,  145. 

estopped  from  contradicting  by   selection  of  lien  land% 
%i  144, 145. 

compared  with  railroad  grants,  ||  144,  156. 
indemnity  or  lien-land  grants,  |  133. 

in  lieu  of  mineral  lands  lost  to  the  state,  |  142. 

mineral  lands  cannot  be  selected,  |  143. 

character  of  land,  when  to  be  determined,  |  143. 

circular  instructions  with  reference  to  selection,  p.  1759. 
conclusiveness  of  state  patent  as  to  character  of  land,  |  144a. 
general  rules  relating  to  administration  of,  ||  144a,  145. 
right  of  apex  proprietor  to  pursue  vein  in  depth  underneath,  |  613. 
Iiesislation  Sttpplemeatlns  Federal  Mlalaar  Laws. 

a  part  of  the  existing  system  of  mining  law,  |  76. 

limit  and   extent  of  power  to  supplement  federal  mining  laws, 

II  248,  249. 
limits  within  which  states  may  legislate,  1 249. 
scope  of  existing  state  and  territorial  legislation,  |  250. 
subjects  concerning  which,  may  unquestionably  legislate,  |  250. 
state  laws  of  questionable  validity,  |  251. 
legislation  on  subject  of  mining  easements  not  supplementary  to 

federal  legislation,  |  252. 
when  enacted  prevents  districts  from  adopting  regulations  on  same 

subjects,  I  270. 
to  be  considered  in  determining  requisites  of  valid  location,  |  329. 
failure  to  comply  with  valid  legislation  renders  ground  subject  to 

relocation,  I  345. 

See  Various  States  and  Terrttoriis. 

Statate  of  Frauds* 

transfers  of  mining  claims  are  within,  |  642. 

mining  partnerships  are  not  within,  |  797. 

"grub  stake"  and  prospecting  contracts  are  not  within,  |  858. 

license  when  not  within,  |  860. 
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statute  of  IfimitatloBS. 

title  to  mining  claims  may  be  acquired  by,  S  62. 

provisionB  of  the  Bevised  Statutes,  $  2332,  p.  1660. 
proof  of  title  by,  without  location  in  patent  proceedings,  §  688. 

departmental  regulations,  p.  1714  (pars.  74-77). 
when  commences  to  run  against  underground  trespasses,  fi  867* 

surface  subsidence,  $  823. 
within  what  time  suit  to  Tacate  patent  must  be  brought,  |  784. 

Statutory  CoastmotioA. 

by  land  department  entitled  to  great  respect,  S  666. 

how  regarded  by  courts,  |S  419,  666. 
of  American  mining  law,  not  aided  by  foreign  precedents,  ^  1* 

lack  of  uniformity  in,  %  81. 
of  act  of  July  26,  1866,  by  land  department,  f  59.     . 

by  courts,  §  60. 
interpretation  of  tenn  ''mineral,"  English  rule,  §  91. 

American  rule,  Sl  93,  96. 
land  department  rule,  §  95. 

in  administering  state  grants, 

|§  136,  137,  138,  139. 
in  administration  of  railroad 
grants,  |§  158,  162. 
"mines  and  mining  claim"  in  townsite  laws, 

S  176. 
"known  mines"  in  pre-emption  laws,  {  208. 
rules  of  interpretation  applied  to  townsite  laws,  Sf  167,  173. 
no  legislative  definition  of  term  ' '  mineral  lands, "  S  86. 
legal  equivalents  of  term  "mineral  lands,"  §  86. 

Btoae. 

classified    as    mineral    when    obtained    by    mining    or    quarrying 

(English),  §  92. 
when  used   for   road   making   and   paving 

(EngUsh),  S  92. 
sandstone  or  freestone  (English),  S  92. 
limestone  (English),  f  92. 
flintstones  (English),  |  92. 
other  classes  of  stone  (English),  §  92. 
under  American  law,  |  210. 
lands  chiefly  valuable  for,  may  be  entered  under  mining  laws  (act  of 

1892),  f  210. 
how  entered  under  esdsting  laws,  f  421. 
rulings  of  land  department  as  to  method  of 

acquiring  title  to,  f  421. 
rulings   of   land   department   as   to   mineral 

character,  §  97. 
decision  of  supreme  court  of  Washington  as 
to  manner  of  acquiring  title  to,  S  421. 
Montana,  t  421. 
Llndley  on  M.— 134. 
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lands  containing  lime  maj  be  entered  under  placer  lawi,  f  421. 

act  of  Jane  3, 1878.    See  Stonb  and  TiMBxa  Act. 

when  considered  as  permanent  boundary  monuments,  {  383. 
Stone  and  Tlasbor  Aet. 

of  June  3,  1878,  and  amendments  thereto,  |  210. 

title  to  stone  lands,  how  acquired  under,  {  210. 

principles  of  law  applicable  to  entries  under,  f  210. 

lands  embraced  within  applications  under  the  act  only  cease  to  bt 
public  upon  final  entry,  f  210. 

application  to  purchase  under,  does  not  withdraw  land,  f  679. 
See  Stomx. 
Strata. 

several  ownership  of  different,  If  9,  827. 

right  of  access  to  lower  strata  by  owner  of  surface,  §  827. 

reciprocal  seiritndes  between  owners  of  different,  i  827. 

See  SxvBaANCB. 


right  of  appropriation  for  useful  purposes  not  within  the  scope  of 

this  treatise,  §S  530,  838. 
not  recognized  at  common  law,  $  838. 

in  some  states,  |  838. 
recognised  in  mining  states,  %  838. 
right  to  foul,  in  conduct  of  mining  operations,  |i  839-842. 

the  English  rule,  f  839. 
tin  streaming  in  Cornwall,  f  839. 
rule  in  states  accepting  common  law  doctrine,  f  840L 
accepting  Pacific  coast  doctrine,  |  841* 
deposit  of  mine  tailings  and  waste,  f  S  841,  844. 
California  debris  cases,  |  848. 
hydraulic  mining  not  a  nuisance  per  ee,  f  849. 
hydraulic  mining  in  California,  §f  848,  853. 
congressional     act     creating     California     debris 
commission,  1 850. 
text  of  act,  p.  1811. 
appropriation  of  auriferous  gravels  in  beds  of,  f  428. 

Strike  (of  Vela). 

term  not  found  in  Berised  Statutes,  f  317. 
popular  use  of  the  term,  §  317. 
as  judicially  defined,  §§  318,  319. 

Smbjaoent  Sapport.   See  SuFPOJtr. 
Salphar. 

classified  as  mineral  under  French  law,  S  12. 

by  land  department,  §  97. 
manner  of  appropriating  lands  containing,  depends  npon  mode  of 
occurrence,  f  323. 
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flNippovt* 

Vertical   or   Snbjaeent. 

right  reserved  by  implication  in  grant  of  mineraUy  |  618. 

nature  of  the  right,  S  818. 

negligence  not  an  element,  §  819.  * 

right  an  absolute  one,  f  819. 

right  limited  to  support  of  soil  in  natural  state,  §  820. 

waiver,  or  release  of  right,  §  821. 

statutory  regulations  on  subject,  §  822. 

surface  subsidence,  remedies  for,  \  828. 

when  statute  of  limitations  begins  to  run  for, 
f  823. 
right  of  townsite  occupant  to,  where  lode  patent  is  issued,  §  175. 
responsibility  of  surface  owner  for  injuries  to  miner's  rights,  §  826. 
right  of  access  to  lower  strata,  |  827. 

reciprocal  servitudes  between  owners  of  different  strata,  f  827. 
security  for,  to  owner  of  surface  in  Colorado,  p.  1837  (par.  5). 

Idaho,  p.  1847. 
Wyoming,  p.  1936  (par.  5). 
lAteral  or  Adjacent. 

general  principles  governing,  i(  831,  832. 

negligence  as  an  element  where  right  is  invaded,  f  832. 

right  limited  to  support  of  soD  in  its  natural  state,  |  833. 

exceptions  to  the  rule,  \  833. 
right   to,   for  buildings,   cannot   be  acquired   by  prescription   in 

America,  §  833. 
right  of,  as  applied  to  mines  worked  by  hydraulic  process,  \  834. 


^riiMk  fade  ownership  of  minerals  from  ownership  of,  §  2. 
presumptions  in  favor  of  surface  proprietor  in  cases  of  underground 

trespasses,  I  866. 
to  be  overcome  by  owner  of  eztralateral  right,  %  615. 
patent  conclusive  as  to  form  and  extent  of,  f  778. 
adverse  claims  in  pat^it  proceedings  based  on  surface  conflicts  only, 

§  730. 
severance  of,  from  underlying  minerals.    Bee  Skvekakos;  Support. 

Of  liOdc   liocatlon*. 

ideal  location  a  rectangular  parallelogram,  %\  360,  309. 
length,  maximum  fixed  by  federal  law,  fi  361. 

right  of  states  to  limit  within  maximum,  §  250  (1). 
fifteen  hundred  feet  the  uniform  rule,  §  361. 
limitation  as  to  length  by  local  rule  in  absence  of  state  legis- 
lation, §  270. 
width,  maximum  fixed  by  federal  law,  |  361. 

right  of  states  to  limit  within  maximum,  \  250  (2). 
states  Hmiting,  %%  250  (2),  361. 
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area,  maximum  superfieia!,  S  361. 

eif  eet  of  exceeding  maximum,  §  362. 
exeesaiye,  void  only  aa  to  excess,  f  $  362,  878. 
excess,  how  cast  off  (length),  8  362. 

(width),  §  366. 
^         excessive,  not  necessarily  fraudulent,  |  362. 

rights   of   junior  conflicting   locator,   in   case   of   excessive^ 

If  362,  373. 
rights  defined  by  form  of,  if  373,  552. 
rights  of  owners  of  irregularly  shaped  locations,  f  365. 
relationship  of,  to  located  lode  under  act  of  1866,  f  f  58,  567. 

functions  of  diagram  defining,  f  573. 
changes  made  by  act  of  1872,  with  reference  to,  f  71. 
relationship  of,  to  located  lode  under  existing  laws,  f  365. 
of  prior  location  or  patent,  how  far  it  may  be  invaded  hj 

junior  locator,  f  f  363,  363a. 
perfected  location  confers  exclusive  dominion  over,  f  f  549,  550. 
rights  acquired  by  lode  and  placer  locations  distinguished, 
f  413. 
conflicts  with  prior  unpatented  claims,  f  363. 

patents,  f  363a. 
Bee  Logation—Lodb;  End-Likbs;  SiOE-IiiNXS. 
Of  Placer  I^oemtlona. 
twenty  acres,  unit  of,  f  438. 
individual  location  limited  to  twenty  acres,  f  448. 
legal  subdivisions  of  forty  acres  may  be  subdivided  into  ten-aere 

tracts,  f  448. 
illustration  of  manner  of  describing  minor  subdivisions,  p.  1694, 

(par.  24). 
limitation  of  form  and  size  by  district  rules,  1 448a. 
surface  conflicts  with  prior  locations,  |  448b. 
number  of  which  may  be  made  by  an  individual,  unlimited,  |  450. 
by  associations,  limite<l  to  one  hundred  and  sixty  acres,  f  f  438,  448. 

is  a  corporation  an  association  f  f  f  226,  449. 
on  surveyed  lands  must  conform  to  public  surveys  ''as  near  as 
"practicable,"  f  447. 
what  is  meant  by  ''as  near  as  practicable "f  f  448. 
rule  applied  to  gulch  and  river  claims,  f  448. 

deep  placers,  f  448. 
on  unsurveyed  lands,  f  448. 
dominion  of  placer  locator  over  his,  f  619. 
rights  of  lode  and  placer  locator  distinguished,  f  418. 

BnrreyoT-generaL 

appointment  and  duties,  f  661. 

public  surveys  under  immediate  supervision  of,  I  104. 
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return  of,  what  constitutes,  fi  105. 

establishes  prifiia  facte  character  of  land,  S|  106,  207. 

presumptions  flowing  from,  §§  106,  689. 

ranks  as  a  deposition,  |  106. 

may  be  controverted,  8  106. 

how  may  be  oyercome^  §  106. 

unreliability  of,  $  106. 

burden  of  proof  on  attack,  $106. 

in  case  of  school  land  grants,  $$  142,  144. 
may  be  controverted  by  state,  §  144. 
state,  when  estopped  from  contradicting,  |  144. 

effect  in  administering  railroad  grants.  If  156, 157. 

accepted  by  land  office  as  basis,  S  204. 

mineral,  does  not  obviate  necessity  for  discovery,  |  437. 
application  to,  for  survey  of  mining  claim,  §  670. 
certificate  of,  as  to  expenditures  for  patent  purposes,  {  673. 

B 


PubUe. 

system  of,  established  by  ordinance  of  May  20,  1785,  f  30. 
manner  in  which  they  are  conducted,  §  104. 
under  supervision  of  United  States  surveyor-general,  fifi  104,  661. 
duties  of  deputies  to  note  mineral  character  of  the  land,  §  104. 
what  constitutes  surveyor-general's  return,  §  105. 
surveyor's  return,  as  prima  facie  evidence  of  character  of  land. 

If  106,  207. 
ranks  as  a  deposition,  §  106. 
open  to  attack,  §  106. 
unreliability  of,  §  106. 
See  Surveyor-General. 
lands  deemed  unsurveyed  until  plat  is  finally  approved,  1 448. 
Iflneral,  for  Patent. 
application  for,  §  670. 
order  for,  $  670. 
by  whom  made,  §  670. 
of  lode  claims,  §  671. 

how  made,  §  671. 

must  conform  to  location,  |  671. 

latitude  allowed  deputy,  S  671. 

may  cast  off  excessive  area,  §S  362,  396. 
group  surveys,  §  671. 
of  placer  claims,  §  672. 

descriptive  report,  9  672. 
land  department  instructions,  p.  1731. 

Of  Adverse  Claim. 

when  required,  $  735. 


1 
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Bwurwjm^ContinMed. 
by  whom  made,  f  735. 
when  ezciuedy  f  736. 
care  required  in,  |  735. 

PrlTAte. 

state  lawB  authoriziiig  record  of,  of  mining  daims  as  act  of  location, 

S  250  (17). 
in  Montana,  p.  1857  (par.  7). 
Nevada,  p.  1866. 

Bvspensioa. 

certificate  of  purchase  by  land  department,  ({  208,  637,  772. 
effect  of  such  suspension,  S|  208,  772. 

Smtro  Tvmnel  Aet. 

its  passage  by  congress,  |  49. 

Tailings. 

lands  eotttaining  deposits  of  abandoned,  subject  to  entry  under 

placer  laws,  f  426. 
as  an  accretion,  f  426. 
depositing  in  running  streams,  If  838-842. 
the  English  rule,  S  839. 

American  rule  in  states  accepting  common  law  doe- 
trine,  S  840. 
rule  in  mining  states  of  the  west,  |  841. 
injunction  to  prevent,  f  842. 
hydraulic  mining  in  California,  S  848. 
California  debris  cases,  i  849. 
on  lands  of  others  not  permitted,  §  843. 
injunction  to  prevent,  S  842. 
measure  of  damages  for,  |  844. 
wtloa. 

mining  claim  subject  to,  S  535. 

See  Various  States,  (reference  to  Miscellaneous  Miniko  LegiS' 
lation). 
Title. 

holder  of,  must  adverse  patent  applications  made  by  former  owner, 
§719. 
Tenants  in  Common. 

location  by  several,  creates  tenancy  in  common,  }  788. 
one  locating  for  benefit  of  several  cannot  divest  rights  by  reloca- 
tion, §§  331,  398. 
one  cannot  relocate  in  his  own  name  after  neglect  of  all  to  perform 

annual  work,  $  406. 
amended  location  by  one  will  inure  to  benefit  of  all,  $  398. 
one  can  protect  the  entire  estate  by  performance  of  annual  labor, 
i  406. 
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annual  representation  a  unit,  f  f  406,  616. 

failure  of  one  to  contribute  to  asBessxnent  work  not  evidenea  of 

abandonment,  |  644. 
remedy  where  one  contributes  more  than  his  share,  |  646. 
application  for  patent  by  one  of  several,  $  681. 

remedy  of  those  excluded  from,  9  646. 
as  adverse  claimants  in  patent  proceedings,  f  728. 
contribution  between,  for  assessment  work,  if  406. 
cotenancy  in  mining  claim,  how  created,  §  788. 

general  rules  of  cotenancy  applicable  to,  S  788. 
right  of  each  to  occupy  and  use  common  property,  fi  789. 
working  by  one  in  ordinary  way  not  waste,  {{  789,  789a. 
not  liable  at  common  law  to  account,  in  absence  of  exclusion  of 
cotenant,  |  789a. 
judicial  and  statutory  modifications,  {  789a. 
remedy  of  excluded,  |  790. 
accounting  between,  §  790.  « 

when  injunction  lies  against  one  in  possession,  |  790. 
one  cannot  compel  others  to  join  in  working,  {  790. 
leases  and  licenses  executed  by  one  of  several,  §  791. 
conveyance  by  one  of  his  interest,  §  791. 

forfeiture  to,  for  failure  to  contribute  to  assessment  work,  S  646. 
text  of  the  federal  law,  Bevised  Statutes,  S  2324,  p.  1651. 
object  of  the  statute,  S  646. 
suggestion  of  unconstitutionality,  |  646. 
to  be  strictly  construed,  SS  646,  261  (5). 
how  treated  by  land  department,  |  646. 
proceedings  culminating  in,  how  established,  fi  646. 
state  statutes  supplementing  federal  law,  §  251  (6). 
Arizona,  pp.  1797-1799,   fifi  3245-3248. 
California,  p.  1807,  1 1. 
Colorado,  p.  1832  (par.  2). 
Nevada,  p.  1868. 

validity  of  laws  questioned,  f  S  251  (6),  646. 
See  Co-owKXRS. 


not  subject  to  federal  mining  laws,  9  19. 
state  legislation  as  to  acquisition  of  mineral  lands,  9  19. 
state  laws  regulating  manner  of  working  mines,  9  19. 
mining  as  a  ''public  use"  in,  9  19. 


of  tin  bounders  in  Cornwall,  9  5. 

Devonshire,  9  6. 
of  galees  in  Forest  of  Dean,  9  7. 
of  miners  in  lead  mines  of  Derbyshire,  9  8. 
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miningy  in  states  not  sabjeet  to  federal  system,  |  19. 
suning,  under  the  civil  law,  I  11. 
analogy  between  estate  in  mines  under  the  civil  law  and  unpatented 

mines  in  United  States,  f  I  11,  541. 
character  of,  hj  which  mining  location  held,  i  535. 

has  attributes  of  fee,  ||  535,  536,  538,  548. 
compared  with  copyholds,  §  540. 

domiMum  utUs,  1541. 
homesteads,  f  542. 
pre-emptions,  §  542. 
dower  not  allowed,  |  543b 
See  ESTATK. 

Terrltoriea. 

powers  of  congress  over,  f  |  242,  252. 
Alaska  not  a  territory,  f  243. 
See  States  and  Tsrritobixs. 


not  subject  to  federal  mining  laws,  S  19. 
outline  of  mining  code  of,  f  19. 
mining  laws  of,  similar  to  federal  laws,  |  19. 
no  extralateral  right  granted,  §  19. 

Tide  Xiaads. 

held  by  government  in  trust  for  future  states,  |  80. 
mining  location  may  not  be  made  on,  §  429. 

except  on  shore  of  Bering  Sea,  |  429. 
See  Skashori. 

Timber. 

within  forest  reserves  may  be  cut  under  special  acts  for  mining 
purposes,  S  198. 
act  of  June  4,  1897,  and  departmental  regulations^  p.  1769. 
timber  culture  act  repealed,  f  203. 
right  to  cut,  under  act  of  June  3,  1878,  |  564. 
legislation  concerning  cutting  of,  for  mining  purposes,  on  the  pablie 
lands,  p.  1773. 
See  Stone  and  Timber  Act. 

Time. 

for  completion  of  location,  states  which  have  legislation  on  this 

subject,  SI  250  (11),  343. 
within  which  acts  of    location  are  to  be  performed,  when  noni 

tial,  S  330. 
reasonable,  allowed  discoverer  to  complete  location,  ||  339,  372. 

what  constitutes  such  reasonable,  |  339. 
allowed  to  record  location  notices,  |  389. 
of  the  essence  of  contracts  for  sale  of  mines,  (  859. 
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within  which  advene  claim  must  be  filed,  §  738. 

suit  upon  advene  claim  must  be  brought,  |  756. 
suit  to  vacate  patent  must  be  commenced,  §  784. 
action  for  underground  trespass  must  be  commenced, 

§  867. 
action  for  surface  subsidence  must  be  commenced, 
i  823. 

Tim. 

mines  of  Cornwall  regulated  by  local  customs,  {  5. 

Devonshire^  f  6. 
specially  named  in  act  of  1872,  §§  71,  323. 

Tin  Stveamins. 

in  Cornwall,  process  similar  to  hydraulic  mining,  fi  839. 
use  of  watercourse  for  purpose  of,  created  by  custom,  f  839. 

Title. 

to  mines  at  common  law,  H  2,  8. 

passing  by  federal  patent,  {  22. 

of  United  States  to  mines  that  of  a  private  proprietor,  ft  80. 

nature  of,  acquired  by  treaty,  {  115. 
to  minerals,  passes  by  confirmation  of  Mexican  grant,  i§  125,  126. 

except  those  within  the  act  of  1891,  |  127. 
by  possession  of  mineral  lands  under  local  customs  recognized  by 

congress,  §  47. 
paramount  in  United  States,  no  defense  to  possessory  action,  SS  47, 

773. 
act  of  1866  a  muniment  of  existing  titles,  §§  53,  59. 
to  lode  claims  fint  obtainable  under  act  of  1866,  |  53. 
to  placen  fint  obtainable  under  act  of  1870,  |  57. 
to  mining  claims  may  be  acquired  by  adverse  possession,  f  §  62,  688. 
evidenced  by  receiver's  certificate  of  purchase  equivalent  to  patent, 

§§  208,  771. 
to  mineral  lands,  cannot  be  acquired  by  forcible  entry  upon  actual 

possession  of  another,  §§  217,  218,  219. 
naked  occupancy  of  public  mineral  lands  confen  no,  |i  216,  218,  219. 
as  against  mere  intruder,  possession  evidence  of,  §  216. 
nature  of  Indian,  to  reservations,  S§  181, 183. 
Indian  reservation,  how  extinguished,  |  182. 
of  state  when  attaches  to  sixteenth  and  thirty-sixth  sections,  §  142. 

lieu  lands,  {  143. 
of  railroad  company  to  right  of  way,  when  attaches,  {  153. 

alternate  sections,  S  154. 
indemnity  selections,  §  157. 
to  mineral  lands,  cannot  be  acquired  under  townsite  laws,  {  170. 

exception  in  case  of  incorporated  towns,  $S  173,  175. 
certificate  of  location  a  muniment  of  miner 's,  ^  379. 
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acquisition  of,  to  unpatented  mining  claim  bj  alien,  (  231. 
effect  of  sabseqaent  naturalization  of  alien,  f  232. 
alien  locator  holds  until  office  found,  f  233. 

purchaser,  ff  233,  23i. 
to  located  mining  claim  is  title  by  purchase,  f  233. 
of  eitisen  purchaser  from  alien  locator,  H  233,  234. 
location  the  inception  of  the  miner 's,  f  327. 
substantial  compliance  with  valid  local  rules  essential  to  perfect 

mining,  §  271. 
nature  of,  in  unpatented  mining  claim,  SS  535-544,  548,  642. 

Bee  Estate. 
what  are  muniments  of  miner's,  §  539. 

proof  of,  by  possession  without  location  in  patent  proceedings,  f  68S. 
conveyed  by  United  States  receiver's  certificate  of  purchase,  i  771. 

Top.    Bee  Apex. 

Towiuiites. 

laws  regulating  entry  of,  S  166. 

different  classes  of,  f  166. 

reservation  of  mines  and  minerals  in,  §  166. 

incorporated  cities  and  towns  may  be  upon  mineral  lands,  Sf  166^ 

172. 
rules  of  interpretation  of  law  relating  to,  fiS  167,  173. 
occupancy  of  mineral  lands  for  purposes  of,  f  168. 
rights  of  mining  locator  on  unoccupied  lands  in,  f  169,  p.  78,  note  3. 
prior  occupancy  for  purposes  of,  as  affecting  right  to  locate  under 

mining  laws,  §  170. 
correlative  rights  of  mining  and  townsite  claimants,  |  171. 
act  of  March  3,  1891,  limited  to  incorporated  cities,  {  172. 

object  and  intent  of,  {  173. 
not  retroactive,  {174. 
effect  of  patents  issued  for  lands  within,  §{  175,  177. 
principles  suggested,  difficult  of  application,  i  175a. 
what  constitutes  a  "mine"  within  meaning  of  laws,  $  176. 

"valid  mining  claim,"  §  176. 
acts  providing  for  sale  of  town  lots  on  public  domain,  p.  78,  note  3. 
duty  of  department  to  determine  character  of  land,  §§  173,  175. 
when  mineral  claimant  required  to  adverse  patent  application  by, 

8  722. 
when  townsite  claimant  required  to  adverse  mineral  applicant,  $  723. 
patent,  how  assailed  by  mineral  claimant,  8  177. 
right  of  surface  occupant  to  subjacent  support  when  lode  patent  is 

issued,  8  175. 

Tract  Books. 

status  of  lands  as  shown  by,  accepted  by  land  officers  as  basis  of 
action,  8  204. 
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condemnation  of  land  for  right  of  way  for  (Colorado),  §  252. 
See  Easehxnts;  Eminent  Domain. 

TrmiuifeT.  See  Ck)NYXYANOV, 

Treapasa. 

mining  location  cannot  be  initiated  by  forcible,  9  217* 
action  of,  scope  of  in  mining  states,  i  865. 
burden  of  proof  in  cases  of  underground,  |  866. 
presumptions  in  favor  of  surface  proprietor,  f  866. 

in  favor  of  apex  proprietor,  f  866. 
when  statute  of  limitations  commences  to  run  against  underground, 

I  867. 
on  mines,  measure  of  damage,  {  868. 

Tmuiel  liocatloiia. 

prior  to  enactment  of  federal  laws,  |  467. 
right  to,  first  recognized  by  act  of  1872,  §  74. 
provisions  of  the  federal  law,  S  468. 

text  of  Revised  Statutes,  ft  2323,  p.  1651. 

acts  to  be  performed  in  acquiring  tunnel  rights,  S  472. 
posting  notice,  §  472. 
recording  notice,  S  472. 
marking  boundary  lines,  %%  472,  475. 

''line"  of  tunnel  defined,  §  473. 

"face''  of  tunnel  defined,  |  474. 
manner  of  locating  regulated  by  land  department  rules,  |  472.  « 

general  mining  circular,  pars.  16-18,  p.  1691. 
length  upon  discovered  lode  awarded  to  tunnel  discoverer,  |  481. 
lode  discovered  in,  how  located,  §  482. 
important  questions  suggested  by  tunnel  laws,  SI  479,  491. 
rule  of  interpretation  applied  to  laws,  S  480. 
effect  of  tunnel  location  as  inhibiting  exploration  on  surface^  {  483. 

Colorado  rule,  §  484. 

Montana  rule,  |  485. 

Idaho  rule,  f  486. 

Judge  Hallett's  views,  f  487. 

land  department  views,  f  490. 

rule,  circuit  court  of  appeals,  eighth  circuit,  f  488. 

before  the  United  States  supreme  court,  |  489. 
owner  of,  when  need  not  adverse  application  for  mineral  patent, 

§725. 
right  of  way  for  mining,  as  a  public  use,  |§  261,  262,  263,  263a,  264. 
rights  of  junior  tunnel  locator  as  against  senior  claims,  §  490a. 
State   Ifearialatlon  Coneernlnff. 

Colorado,  S  250  (18). 

text  of  act  of  1897,  pp.  1834-1835,  §{  1-4. 
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owner  of  tunnel  may  eontinne  it  through  claim  of  anoUier,  p.  1834, 

§1. 

right  of  owner  of  intersected  Tein  or  claim  to  enter  tunnel  for 

purpose  of  inspection^  p.  1834,  §  2. 
forfeiture  of  right  to  continue  tunnel,  p.  1834,  §  2. 
ownership  of  ore  of  intersected  claim  at  point  of  intersection^  p. 

1835,  i  3. 
burden  of  proof  of  ownership  of  Toin  in  tunnel,  p.  1835,  §  4. 
recording  location,  p.  1835  (B). 
length  of  tunnel  location,  §  481,  p.  1836. 
Idaho, 
owner  of  tunnel  maj  continue  it  through  claim  of  another,  p.  1849. 
owner  of  intersected  vein  or  claim  may  enter  and  inspect  tunnel,  p. 

1849. 
forfeiture  of  right  to  continue  tunnel,  p.  1849. 
ownership  of  ore  of  intersected  claim  at  point  of  intezseetion; 

damages,  p.  1850. 
ownership  of  vein  in  tunnel;  burden  of  proof,  p.  1850. 
Nevada. 
manner  of  locating  tunnel  right,  p.  1872. 

posting  notice^  p.  1872. 

establishing  boundary  lines  of  tunnel,  p.  1872. 
record  of  location,  p.  1872. 
blind  lode  discovered  in  tunnel  to  be  located  on  surface,  p.  1873. 

*  Umber. 

classified  as  mineral  by  land  department,  f  97. 

lands  containing,  subject  to  entry  under  placer  laws,  S  420. 

Ualon  of  Veins. 

rules  governing  rights  when  veins  unite  in  depth,  |  614. 
possibility  of,  not  subject  of  adverse  .claims,  |  730. 

Uaited  States. 

title  of,  to  ceded  lands  not  affected  by  laws  of  ceding  nation,  |  80. 
holds  its  lands  as  a  private  proprietor,  not  by  virtue  of  sovereignty, 

§§  80,  249. 
mining  not  considered  a  "public  use,''  f  80. 
obligations  under  treaty  with  Mexico,  S  116. 
holds  certain  lands  in  trust  for  future  states,  f  80. 
estopped   from   disputing  surveyor's   mineral   return   where  state 

accepts  it,  §  144. 
cannot  control  exercise  of  right  of  eminent  domain  within  states, 

S  252. 
may  condemn  property  for  certain  public  usesy  f  252* 

tTsace.    See  Local  Bules  and  Customs. 


INDEX.  2141 

Utah. 

publie  land  states  |  20. 

aequired  bj  cession  from  Mezieo,  |  40. 

sabjeet  to  federal  mining  law,  I  81. 

act  of  congress  relating  to  Mexican  grants  in,  |§  118, 127. 

laws  defining  property  rights  of  aliens,  S  238. 

constitutional  provisions  on  subject  of  eminent  domain,  {  253. 

statutory  provisions  as  to  drainage,  easements,  and  rights  of  way, 

I  252. 
saline  law  of  January  12, 1877,  did  not  apply  to,  S  514. 
all  saline  lands  within,  belong  to  the  state,  fi  514a. 
dower  right  exists  in,  S  543. 

but  does  not  attach  to  unpatented  mining  claims,  f  543. 

Mlnlns  Ijeffislatien  in. 

Lode  Claims, 

length  and  width,  8  250  (1,  2). 

text  of  law,  p.  1901,  §  1. 
location,  how  made,  p.  1907,  §  2. 
posting  notice,  H  250  (3),  353. 
text  of  law,  p.  1907,  §  2. 
form  suggested,  p.  1963. ' 
marking  boundaries,  S§  250  (8),  374. 

text  of  law,  p.  1908,  S  8. 
location  certificate,  contents,  fif  250  (4),  380. 
text  of  law,  p.  1907,  g  2. 
form  suggested,  p.  1963. 
recording  certificate,  §|  250  (5),  389. 
text  of  law,  p.  1908,  fi  3. 
duplicate  copy  to  be  filed  with  district  mining  recorder  for 

county  recorder,  p.  1911,  §  9. 
records  as  evidence,  pp.  1911-1912,  §§  10, 11. 
proof  of  annual  labor,  §{  250  (15),  636. 

text  of  law,  p.  1909,  §  36. 
posting  notice  that  azmual  or  development  work  is  in  progress, 
I  250  (14). 
text  of  law,  p.  1909,  |  5. 
MUUiiea. 
notice  of  location  to  be  posted,  (  521. 

text  of  law,  p.  1907,  f  2. 
boundaries,  how  marked,  8  521. 

text  of  law,  p.  1908,  8  3. 
recording  notice  of  location,  p.  1908,  f  4. 

Placers. 
notice  of  location  to  be  posted,  p.  1907,  f  2.  | 

boundaries,  how  marked,  p.  1908,  §  3. 
recording  notice  of  location,  p.  1908,  §  4. 
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proof  of  annual  work,  p.  1909,  $  6. 
records  as  evidence,  pp.  1911-1912,  f  |  10,  11. 
Mining  DistrieU, 

organization  of,  p.  1910,  f  7. 

records  of  may  be  copied  by  county  recorder,  p.  1910,  §  8. 

rules  of  to  be  recorded,  p.  1912,  §  12. 

district  recorders  to  make  certified  copies  on  request,  p.  1912,  {  14. 

where  no  district  recorder,  county  recorder  to  rec«iye  records,  p. 

1913,  I  15. 
fees  of  mining  recorder,  p.  1913,  S  10. 

MlseellAAeoua   Mining  liestalfttlon  in* 

reference  table,  p.  1914. 

•«  Valuable  DAposita.** 

term  first  used  in  act  of  1872,  {  71. 
equivalent  of  ' '  mineral  lands, "  f  86. 
meaning  of  term  as  occurring  in  mining  laws,  9  323. 
metallic  or  nonmetallie  quality  of,  as  affecting  manner  of  appro- 
priation, {  323. 
certain  terms  used  in  mining  laws  as  legal  equivalents,  9(86,  323w 

Vela. 

term  "mine"  sometimes  used  as  equivalent  of,  S|  89,  176,  286. 
English  and  Scotch  definition,  §  286. 
as  defined  by  the  lexicographers,  §  287. 

geologists,  §288. 
miners  made  the  definition  first,  |  289. 
definition  of  Dr,  Baymond,  §  289. 
elements  to  be  considered  in  applying  definition,  §  289. 
legal  equivalent  of  '<]ode"  and  '< ledge,"  §290. 
definition  and  illustrations  formulated  by  Boss  E.  Browne,  §  290a. 
classification  of  cases  in  which  term  is  used,  $  291. 
judicial  definitions  and  their  applicatioUi  S  292. 

the  Eureka  case,  fi  292. 

Leadville  cases,  blanket  deposits,  S  293. 
other  judicial  definitions,  §  294. 
neither  size  nor  richness  of  ore,  an  element,  |  294. 
includes  impregnations,  S  294. 
metallic  or  nonmetallie  character   of  contents  as  afl^eeting   their 

appropriation,  §  323. 
nature  of  estate  in,  created  by  grant  of  extralateral  or  dip  right, 

§568. 
identity   and   continuity   of,   involved  in   exercise  of   extralateral 

right,  §  615. 
apex  and  identity  to  be  established  in  actions  of  trespass^  §  866. 
how  located.    See  Location— Lodb. 
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VenttlatioB. 

of  mines,  regulated  bj  state  laws,  §  19. 

Verifieatioii. 

of  certificate  of  location  required  in  Idaho  and  Montana,  S  385. 

validity  of  laws  requiring,  discussed,  §i  251  (5),  385. 
of  application  for  patent,  §  682. 
of  proofs  in  patent  proceedings,  f  682. 
requirements  when,  before  justice  of  the  peae^,  ff  682. 
of  adverse  claim,  by  and  before  whom  made,  {  736. 


not  subject  to  federal  mining  laws,  1 19. 

no  mining  legislation  in,  1 19. 

federal  government  acquired  no  lands  in,  §  28. 

Virsinia. 

not  subject  to  federal  mining  laws,  9  19. 

reference  to  state  legislation  on  mining  subjects,  1 19,  note  2,  p.  31. 

reservation  of  mines  in  crown  grants  to,  §  31. 

WaiTev. 

of  adverse  claim,  how  evidenced,  f  766. 

of  jight  of  surface  support  in  case  of  severance  of  title,  1 821. 

War  Department. 

originally  supervised  mineral  lands,  f  33. 

supervision  of  mineral  lands  transferred  to  department  of  interior, 
§47. 

WaskiactoB  State. 

public  land  state,  §  20. 
how  did  United  States  acquire  f  p.  55,  note  4. 
subject  to  federal  mining  laws^  f  81. 
forest  reservations  in,  $  197. 
laws  of,  defining  property  rights  of  aUens,  f  238. 
laws  regulating  drainage  easements  and  rights  of  way,  |  252. 
saline  law  of  January  12,  1877,  did  not  apply  to,  |  514. 
saline  law  of  1901  applies  to,  §  20,  p.  113,  note  1;  §  514a. 
no  right  of  dower  exists  in,  §  543. 

circular  prescribing  regulations  for  making  selections  of  land  in, 
p.  1761. 
Mlninv  Liealslattoii  in. 
reiterating  provisions  of  federal  law  of  no  force,  S  251  (1). 
recording  locations  in  office  of  county  auditor,  p.  1919  (par.  6). 
annual  work,  §f  250  (13),  626. 

text  of  law,  p.  1918  (par.  4). 
district  records  and  district  recorders,  p.  1919  (par.  6). 
mining  district,  rules  and  regulations,  p.  1924,  |  13. 

may  apply  road-building  on  assessment  work,  p. 
1925,  §  14. 
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locatioiifl  must  conform  to  act  of  1899|  p.  192^  |  12. 
act  of  1899,  p.  1920. 
Lode  Clawii. 
manner  of  locating,  p.  1920,  S  2. 
location  notice,  contents,  §§  250  (4)^  380. 
text  of  law,  p.  1920,  §  1. 
record  of,  f  S  250  (5),  389. 

text  of  law,  p.  1920,  f  1. 
form  of,  suggested,  p.  1964. 
amendment  of,  iS  250  (7),  397. 
text  of  law,  p.  1920,  §  1. 
posting  preliminary  notice,  §§  250  (3),  354. 
text  of  law,  p.  1920,  f  2. 
form  of  suggested,  p.  1964. 
marking  boundaries,  §S  250  (8),  374. 

text  of  law,  p.  1920,  i  2. 
discovery  shaft,  §S  250  (9),  343. 
text  of  law,  p.  1920,  S  2. 
its  equivalent,  p.  1921,  §  3. 

not  required  in  locations  west  of  Cascade  Mountains,  p.  192% 
I   9. 
proof  of  annual  labor,  Sl  250  (15),  636. 
text  of  law,  p.  1922,  §  6. 
eif  ect  of  affidavit  as  evidence,  p.  1922,  §  7. 
relocation  of  forfeited  or  abandoned  claims,  §§  250  (12),  408. 

text  of  law,  p.  1922,  §  8. 
term  '^ode"  defined,  p.  1921,  §  4. 
Flacer  Claims. 
location,  how  made,  p.  1923,  §  10.      . 
certificate  of  location,  contents,  §|  250  (4),  459. 
text  of  law,  p.  1923,  §  10. 
record  of,  §|  250  (13),  459. 

text  of  law,  p.  1923,  §  10. 
form  of  suggested,  p.  1965. 
posting  of,  fiS  250  (3),  442. 
text  of  law,  p.  1923,  §  10. 
marking  boundaries,  §  250  (8),  455. 

text  of  law,  p.  1923,  §  10. 
preliminary  development  work,  §  443. 
text  of  law,  p.  1923,  f  10. 
affidavit  of  performance  of,  p.  1923,  §  10. 
record  of,  p.  1923,  {  10. 

eifect  of  as  evidence,  p.  1924,  §  IL 
proof  of  annual  labor,  fiS  250  (15),  636. 
text  of  law,  p.  1924,  §  11. 
eifect  of  affidavit  as  evidence,  p.  1924,  S  11. 
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Mlacellaneons  Minlnv  Ijeslslatloa* 

reference  table,  p.  1925. 

"Waste. 

working  of  mine  in  ordinary  way  by  one  cotcnant  does  not  constitute, 

§790. 
from  mine,  deposit  of,  on  lands  of  others  inhibited,  §  843. 
injunction  to  prevent  deposit  of,  f  842. 

IXTatehmaii. 

wages  paid  to,  when  may  be  credited  to  annual  labor,  §  629. 

Water— Wateroonrses. 

right  of  appropriation,  for  useful  purposes  not  within  the  scope  of 

this  treatise,  §8  530,  838. 
mining  locations  subject  to  pre-existing  easements  for  conduct  of, 

f§530,  531. 
right  of  way  to  conduct  over  mining  claim  cannot  be  acquired 

except  for  public  uses,  §  531. 
care  of  underground,  in  mining  operations,  §§  806,  807. 
law  of  natural  flow  applied  to  mine  drainage,  §  807. 
introduction  of  foreign,  into  mines,  8  808. 
flooding  lower  proprietor,  §  808. 
use  of,  in  conduct  of  mining  operations,  §  838. 
right  of  appropriation  not  recognized  at  common  law,  §  838. 

not  recognized  in  some  of  the  states,  §  838. 
recognized  in  mining  states,  §  838. 
right  to  foul,  in  conduct  of  mining  operations,  f  §  839-842. 

the  English  rule,  8  839. 

tin  streaming  in  Cornwall,  8  839. 

rule  in  states  accepting  common  law  doctrine,  8  840. 

Pacific   coast   doctrine,    8  841. 

deposit  of  mine  tailings  and  refuse  of,  8  843. 

California  debris  cases,  8  849. 

hydraulic  mining  in  California,  88  848-853. 

congressional  act  creating  California  debris  commission,  8  850. 
text  of  act,  p.  1811. 
appropriation  of  auriferous  gravels  in  beds  of  streams,  8  428. 

West  Virgliila. 

not  subject  to  federal  mining  laws,  8  19. 

state  laws  regulating  manner  of  working  mines,  8  19. 
federal  government  acquired  no  lands  in,  8  28. 
mining  as  a  "pubUc  use"  in,  88  261,  262. 
Wife.    See  Husband  and  Wife. 

Wlseenaln. 

public  land  state,  8  20. 

lands  containing  baser  metals  sold  under  special  laws,  H  20,  35. 
excepted  from  operation  of  federal  mining  laws,  88  20,  75. 
federal  saline  law  of  1901  applies  to  (nominally),  §  20,  p.  113,  note 
1,  8  514a. 
Lindley  on  M.— 135. 
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states  may  prescribe  nature  and  extent  of,  f§  250  (15),  443. 
can  it  be  credited  to  annual  vork  required  bj  federal  lawf  SI  632^ 
443. 


object  of  requirement,  I  344. 
state  legislation  on  subject,  Si  343,  250   (9). 
See  DisooyiBT  Shajt  and  its  Equivalent. 

Plaeeni. 

object  of  requirement,  S  ^3. 
validity  of  state  laws,  S^3. 
state  legislation,  S  443. 

Idaho,  p.  1844. 

Montana,  p.  1854  (par.  2). 

Nevada,  p.  1870. 

Washington,  p.  1923,  S  10. 
See  Work  and  Expenditures  (Annual). 

Work  and  Ezpemdltnrea  (Annnal). 
foreign  laws  on  subject  of,  SS  1-3,  5-8,  12. 
requirement  of,  under  local  rules  prior  to  act  of  1866,  S  623. 
performance  of,  necessary  to  perpetuate  estate,  S  623. 
provisions   of   federal   law,    S  623. 
amount  of,  fixed  by  act  of  May  10,  1872,  S  73. 
act  of  March  1,  1873,  extending  time  for,  S  75. 
June  6,  1874,  S  75. 

January  22,   1880,  fixing  uniform  time,   S  75. 
text  of  act,  p.  1653. 
performance  of,  imperative^  S  624. 
when  first  year's  work  must  be  performed,  S  624. 
law  concerning,  applicable  to  placers,  S625. 
not  applicable  to  millsites,  S  638. 

<< claim,"  as  used  in  S  2324,  Bevised  Statutes,  defined,  S  628. 
each  location  to  be  regarded  as  a  claim  for  purpose  of,  §  628. 
amount  where  several  lode  claims  consolidated,  §  628. 
amount  where  several  placer  claims  consolidated,  S  628. 
amount  where  placer  locations  made  by  association,  S  628. 
object  of  law  requiring,  S  629. 
character  of,  S  629. 

what  is  and  what  is  not  sufficient  compliance  with  law,  S  629. 
placing  tools  and  material  on  ground,  S  629. 
roadways,  when  may  be  estimated,  S  629. 

buildings,  when  cost  of  may  be  considered  improvements,  SS  629,  €31. 
wages  paid  watchman,  S  629. 
work  done  within  limits  of  a  single  claim,  S  629. 
group  of  claims,  S  630. 
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claims  must  be  contiguous,   §  630. 

must  be  held  in  common,  |  630. 
consoli<lation  for  development,   §  630. 
aggregate  amount  of,  §  630. 
character  of,  §  630. 
placer  claims,  i  630. 

pending  congressional  bill,  §  630. 
work  done  outside  the  boundaries,  §  631. 

tunnels,   §  631. 
constructing  water  ditches  and  pipe  lines,  |  631. 

dams  and  reservoirs,  §  631. 
period  within  which  must  be  done,  §  632. 
may  preliminary  development  work  be  credited  toY  §  632. 
may  work  done  prior  to  January  1  next  succeeding  date  of  location 

be  credited  tof   §632. 
work  done  in  one  year  in  excess  of  amount  required  cannot  be 

credited  on  next  year,  §  632. 
by  whom  must  be  performed,  {  633. 

by  trespassers  not  considered,  S  633. 
by  holder  of  color  of  title,  §  633. 
grantor  of  owner,  §  633. 
pendency  of  patent  proceedings  does  not  excuse,  §  632. 

nor  of  suit  upon  adverse  claim,  §  632. 
circumstances  under  which  excused,  §  634. 
special  acts  of  congress,  S  6^4. 
Indian  hostilities,  §  634. 
forcible  dispossession,   §  634. 
threats  and  tortious  acts  of  others,  I  634. 
bona  fide  effort  to  perform  necessary,  §  634. 
when  obligation  to  perform  ceases,  S  637. 
value  of,  how  estimated,  §  635. 

reasonable  value  the  test,  §  635. 
state  statutes  fixing  value  of  day 's  labor,  {  635. 
immaterial,  whether  paid  for  or  not,  §  635. 
forfeiture  for  failure  to  perform,  §§  645,  646. 

to  co-owners,    §  646. 
right  of  one  co-owner  to  contribution  for,  1 646. 

representation  is  a  unit,  §  646. 
resumption  of,  prevents  forfeiture,  §  651. 

what  constitutes  valid,  ^652. 
when  right  must  be  exercised,   { 653. 
general  rules,  |  654. 

proof  of,  in  patent  proceedings,  fi  686. 
State  l«evi«latlon. 

may  not  decrease  amount  fixed  by  federal  law,  §fi  626,  250  (13). 
may  increase  amount  required  by  federal  law,  S  250  (13). 
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fixing  value  of  day's  labor  invalid,  if  635,  250  (13). 

can  preliminary  development  work  be  credited  to  annual  f   §1443^ 

632. 
validity  of  certain  existing,  questioned,  f  626. 
summary  of,  $626. 

Arizona,  p.  1795,  §  3239. 

Arkansas,  p.  1803,  §  6. 

Colorado  (placers),  p.  1832  (par.  2). 

Nevada,  p.  1867. 

New  Mexico,  p.  1882  (par.  7). 

North  i/akota,  p.  1890  (par.  13). 

South  Dakota,  p.  1904  (par.  13). 

Washington,  p.  1918  (par.  4). 

Wyoming  (placers),  pp.  1934-1935  (pars.  2-5). 
proof  of,  under  state  laws,  $S  636,  250  (11). 

Arizona,  p.  1795,  §  3240. 

Arkansas,  p.  1804,  §  2. 

California,  p.  1807,  $  1. 

is  act  repealed  f  p.  1806. 

Colorado,  p.  1829  (par.  14). 

Idaho,  p.  1846. 

Montana,  p.  1856  (par.  5). 

Nevada,  p.  1867. 

New  Mexico,  p.  1881  (par.  6). 

Utah,  p.  1909,  $  6. 

Washington,  pp.  1922,  §§  6,  7,  1924,  §  11. 

Wyoming  (placers),  p.  1935  (par.  6). 
Under  Lrocal  Rules. 
in  absence  of  state  legislation  amount  of,  may  be  increased,  {  270. 
when  changes  are  made,  previous  locators  must  conform  to,  1 270L 

Work  and  Expenditures   (for  Patent  Purposes). 

patent  applicant  must  file  certificate  of  performance  of  five  Inui* 
dred  dollars'  worth,  §  2325,  Revised  Statutes,  p.  1654. 

duty  of  surveyor-general  with  regard  to,  $  671. 

surveyor-general's  certificate,  §  673. 

made  on  claim  by  original  locator  cannot  be  credited  to  reloeatoi^ 
§409. 

proof  of,  in  case  of  placers  on  surveyed  lands,  §701. 

are  such  required  in  patent  application  for  millaitesf  p.  1293,  note  3. 

Wyomlns* 

public  land  state,  §  20. 

acquired  in  part  through  Louisiana  purchase,  S  33. 

in  part  through  Mexican  cession,  S  40. 
subject  of  federal  mining  law,  §  81. 
Mexican  grants  in,  acts  of  congress  in  relation  to,  SS  118,  127. 
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laws  of|  defining  property  rights  of  aliens,  §  238. 

legislation   in,   concerning   rights   of   way   and  mining   easements^ 

$252. 
constitutional  provisions  on  subject  of  eminent  domain,  S  253. 
legislation  on  subject  of  subjacent  support,  |  822. 
saline  law  of  January  12,  1877,  did  not  apply  to,  §  514. 
saline  law  of  1901  applies  to  $  20,  p.  113,  note  1,  §  514a. 
mnlnv  Ijesrislatlon  In. 

providing    method    of    organizing    mining    ^tricts,    §  250    (16), 

p.  1936  (par.  2). 
Lode  Claims. 
length,  §250   (1). 

text  of  law,  p.  1928  (par.  1). 
width,  §250  (2). 

text  01  law,  p.  1928  (par.  2). 
location,  how  designated,  p.  1929  (par.  4). 
certificate  of  location,  contents,  §§  380,  250  (4). 

text  of  law,  p.  1931   (par.  7). 

void  unless  conforms  to  law,  p.  1931  (par.  8). 

must  claim  but  one  location,  p.  1931  (par.  9). 

form  of,  suggested,  p.  1966. 

record  of,  §§  389,  250  (5). 

text  of  law,  p.  1931  (par.  7). 
amendment  of,  §§  397,  250   (7). 

text  of  law,  p.  1932  (par.  10). 
discovery  shaft,  §§  343,  250  (9). 

text  of  law,  p.  1929  (par.  4). 

its  equivalent,  p.  1930  (par.  5). 

time  allowed  for  completion,  p.  1930  (par.  6). 
posting  preliminary  notice,  §§  352,  250   (3). 
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